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INTRODUCTION. 


The  Compiler  of  this  new  translated  RecopUacion  of  the 
Laws  of  Spain  and  the  Indies,  and  of  the  Colonial  Charters^ 
and  Local  Ordinances  of  Great  Britain,  France  and  Spain^ 
was  engaged  ten  yeard  since,  by  the  government  of  the 
United  States,  at  the  suggestion  of  the  late  William  Wirt,  Esq. 
then  Attorney  General,  to  compile  the  laws,  and  provincial 
regulations  of  those  kingdoms,  relating  to  the  concessions 
of  lands  within  their  respective  dominions.  That  work, 
from  the  very  scanty  materials  then  at  his  Command,  and 
from  the  short  period  allowed  by  the  President  for  its 
fNreparation,  was  necessarily  deficient  in  matter,  and  limited 
in  extent. 

The  copious  notes  and  references,  he  had  taken  in  the 
investigation  of  British  and  Spanish  titles  as  a  Commissioner 
of  the  United  States,  under  the  Florida  Treaty,  had  placed 
at  his  dispossd  the  means  of  embodying  in  a  short  time, 
for  the  immediate  use  of  the  government,  the  collection, 
such  as  it  was,  heretofore  published  under  a^  Resolution  of 
Congress  in  execution  of  the  act  of  1828.  That  small 
work,  although  it  has  been  three  times  published  by  the 
government  of  he  United  States,  is  not  now  to  be  had  in 
any  of  the  bookstwes  of  those  States  most  deeply  interested 
in  the  principles  of  law,  upon  which  foreign  provincial 
titles  are  founded,  and  the  edicts  and  ordinances  by  which 
they  are  guarded  and  maintained.  . 
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The  Compilation,  limited  as  it  was,  from  the  circum- 
stances indicated,  has  been  almost  the  only  book  referred 
to  in  the  Supreme  Courts  and  the  local  tribunals,  upon  the 
many  important  questions,  of  complicated  foreign  law,  and 
perplexed  Spanish  Colonial  Jurisprudence. 

It  is  a  source  of  inexpressible  gratification  to  the  Com- 
piler, that  his  work  was  favorably  received  and  approved 
by  the  accomplished  scholar  and  jurist,  at  whose  suggestion, 
and  under  whose  patronage  it  was  undertaken.  The  com^ 
mendatjon  of  Mr.  Wirt,  who  added  to  lofty  genius,  the 
most  accurate  and  profound  legal  learning,  the  compiler 
trusts  may  here  be  alluded  to,  as  it  aiSbrds  at  the  same  time, 
the  happy  occasion  for  the  expression  of  the  respect  and 
admiration  he  had  for  his  talents  and  character,  as  well  as 
gratitude  for  his  friendship. 

It  was  also  honored  by  the  approbation  of  the  late  Oiief 
Justice  Marshall,  whose  fame  is  identified  with  all  that  19 
great  and  good  in  the  Republic,  and  interwoven  with  its 
firmest  and  most  lasting  foundations.  There  is  no  branch 
of  our  national  jurisprudence  that  has  received  more  light 
from  that  splendid  intellect,  which  with  giant  steps  mounted 
to  the  sources  of  foreign  law,  and  provincial  authority, 
and  expounded,  in  a  masterly  manner,  the  just  interpretation 
of  treaties.  In  the  hands  of  that  illustrious  man,  obscurity 
vanished  from  the  most  abstruse  subject,  and  the  rights  of 
the  humblest  foreigner,  protected  by  law,  was  secure, 
against  the  power  and  patronage  of  government,  and  ques- 
tions were  disposed  of  without  regard  to  executive  influence, 
legislative  denunciation,  or  popular  clamor. 

It  is  a  matter  also  of  congratulation  and  encouragement, 
that  in  no  one  instance  in  Congress,  or  the  courts,  has  the 
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impartiality  of  the  work  or  the  accuracy  of  the  translation 
been  qi]yrationed.  The  greatest  care  had  been  taken  to 
avoid  the  one,  or  the  other.  The  President,  who  was 
charged  with  the  execution  of  the  act  of  1828,  with  that 
upright  and  conscientious  feeling  which  always  distinguishes 
the  scholar  and  statesman,  gave  directions  that  the  work 
should  embrace  every,  law,  ordinance,  and  local  regulation, 
IB  favor  of,  as  well  as  against,  the  claimants  to  lands  in 
those  States  and  Territories,  formerly  composing  the  pro- 
vinces of  the  crowns  of  Great  Britain,  France  and  Spain. 
The  Compiler  had  been  the  commissioner,  and  was  then  the 
counsel  of  the  government.  He  trusts  that  he  would  have 
been  incapable  of  such  axommission,  if  it  had  been  desired, 
that  it  should  have  been  executed  differently.  It  is  as  much 
the  duty  of  a  great  and  magnanimous  nation  to  protect  the 
property  of  individuals  unwillingly^  in  some  instances,  trans* 
fetred  with  the  soil,  in  the  same  treaty  that  invests  the 
nation  with  the  vacant  public  domain,  and  enforces  the 
political  obligation  of  recognising  and  con6rming  the  private 
right.  To  avoid  errors  of  translation  from  one  language 
into  another,  especially  of  terms  of  art,  and  obscure  maxims 
of  colonial  laws,  he  had  the  whole  carefully  revised,  com- 
pared, and  collated  at  the  Department  of  State  by  the 
authorised  translator  of  the  government.. 

That  nothing  might  bo  omitted  in  matter,  deemed  im- 
portant, after  all  was  selected  that  was  considered  applica* 
Me  to  the  general  object,  the  Neuova  Recopilacion  de  las  leyes 
de  ias  Indias^  with  various  other  books,  were  submitted  to 
his  friend  Col.  Achille  Murat,  a  civilian  and  scholar,  well 
versed  ia  the  Spanish  language,  with  a  request  that  he 
wouki  translate  all  such  edicts,  ordinances,  cedulas,  and 
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j»*ovisions  relating  in  any  manner  to  the  land  system  of 
Spain,  or  the  Indies,  the  organisation  of  tribunals^  powers 
of  officers,  forms,  and  authentication  of  papers,  which  might 
have  been  overlooked  or  omitted. 

This  was  executed  in  the  most  faithful  manner,  and  his 
contributions  again  re-examined  at  the  Department  of  State, 
aiid  incorporated  as  part  of  the  work. 

Since  the  year  1S29,  witen  the  connection  of  theOompiler 
with  the  government  ceased,  as  commissioner  and  coun* 
sellor,  he  has  been  extensively  engaged  in  the  courts  in 
cases  arising  under  these  laws,  and  has  been  induced  to 
continue  his  researches  in  France  and  Spain,  for  all  the 
commissions  of  Viceroys,  Governors,  and  Captains  General^ 
Intendants,  &c.,  together  with  the  royal  instructions  from 
the  parent  governments  from  time  to  time,  to  their  subof'* 
dinate  Tribunals,  Intendants,  and  Governors. 

The  Supreme  Court  and  Congress  have,  in  the  last  ten 
years,  disposed  of  a  number  t>f  these  eases,  and  established 
principles  for  the  government  of  others.  There^  are,  how- 
ever, numerous  other  original  questions  founded  upon  com- 
missions, and  authorities  heretofore  inaccessible  to  the 
government  involving  interests  of  great  magnitude  to  the 
United  States,  and  to  individuals.  The  publication  of  this 
work  will  establish  a  fact,  that  the  United  States  have  given 
confirmation  to  titles  of  the  value  of  more  than  ten  millions 
of  dollars,  upon  a  report  of  a  register  and  receiver  in 
Louisiana  which  were  not  entitled  to  confirmation.  Whe- 
ther it  is  to  confirm  just  titles,  or  reject  defective  ones,  the 
United  States,  as  a  just  government,  are  much  more  inter- 
ested than  individuals,  in  the  administration  of  justice  which 
separates  private  property  from  the  public  domain. 
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The  want  of  this  information  has  caused  a  delay  in  the 
adjustment  of  titles  which  could,  under  no  other  state  of 
circumstances,  excuse  any  government  It  is  now  thirty 
year^  since  many  titles  in  Louisiana,  Arkansas,  and  Mis- 
souri have  been  presented  for  confirmation.  They^  have 
been  delayed  until  the  original  grantees^  and  witnesses 
bave  died,  and  are  now  prosecuted  with  as  much  zeal,  and 
as  little  progress  as  they  were  thirty  years  ago,  by  the  heirs 
and  legal  represientatives  of  the  grantees^  If  the  titles  are 
▼alid,  great  injustice  has  been  done  to  the  owners;  if  not, 
the  interests  of  the  government  have  suffered,  and  the 
States  in  which  such  districts  are  reserved  from  sale,  bave 
cause  of  complaint  against  a  delay  that  has  produced  great 
injury  to  them.  .  Whether  the  title  be  good  pr  bad,  justice 
to  the  claimants,  and  to  the  United  States,  requires  that  they 
should  be  speedily  decided.  The  postponement  does  not 
add  to,  or  diminish  their  legal  obligation,  whilst  the  delay  is 
ruinous  ta  individuals,  and  prejudicial  to  the  States.  There 
is  no  power  in  the  government  to  prevent  a  judicial  investi- 
gation and  decision.  Jt  may  delay  but  cannot  finally  de- 
feat it. 

-, 

A  number  of  important  questions  have  been  disik)sed  of, 
bnt  there  are  subordinate  rights  after  the  validity  of  an 
original  grant  has  becfn  adjudicated,  of  interest  to  indivi- 
duals. These  questions  arise  under  the  general  laws  of 
France  and  Spain,  relating  to  persons  and  things,  actions, 
descents,  sales,  curatorships,  proofs,  marriage  rights,  and 
prescription. 

For  Louisiana  an  act  was  passed  soon  after  the  cession 
to  the  United  States  authorising  confirmation  of  titles,  upon 
proof  of  ten  years  possession.    It  was  more  convenient  for 


YIU  INTBODUCTION. 

indtyiduals  to  make  (his  proof  than  to  exhibit  French  and 
Spanish  grants.  The  titles  have  been  so  long  in  the  process 
of  adjustment,  that  now,  when  they  are  about  to  be  surveyed, 
it  is  s^scertained  the  lines  of  conterminous  concessions  con* 
flict  with  each  other,  which  must  be  decided  upon  principles 
of  law,  prescription,  add  constructive  possession,  regulated 
by  the  Codes  then,  and  since  adopted. 

So  far  as  these  questions  depend  upon  the  laws  of  Spain, 
the  Compiler  has  introduced  in  the  first  place  the  translation 
of  Judge  Johnson  of  Trinidad,  of  the  Institutes  of  Aso,  and 
Manuel.  This  work  has  been  arranged  after  the  model  of 
Sir  William  Blackstone's  Commentaries  on  the  laws  of 
England.  These  Institutes  of  the  Civil  laws  of  Spain  have 
undergone  six  editions  in  the  original  at  Madrid,  and  are 
directed  by  law  7,  title  4,  book  8,  of  the  Novissima  Reco- 
pilacion,  to  be  read,  and  lectures  delivered  upon  them  in  the 
Universities  of  Spain. 

To  the  original  Institutes  have  been  added  the  Commen- 
taries and  notes  of  the  learned  Doctor  of  Laws,  Don  Joa- 
quin Maria  Palacios,  Professor  of  the  University  of  Heusca« 
These  commentaries  refer  to  the  "  Leyes  de  Recopilacion'' 
of  1775,  "  Febrero  Adicionado,''  published  in  1818,  and  to 
the  ^^  Novissima  Recopilacion  de  las  leyes  de  EspaiiaJ*^  The 
laws  of  the  Recopilacion  are  referred  to  in  the  text  as 
quoted,  and  in  brackets  [  ]  those  of  the  Novissima.  It  is 
declared  in  this  new  collection  of  the  laws  of  Spain,  and  the 
Indies,  that  such  laws  of  the  old  Recopilacion  as  are  not 
inserted  in  the  new,  are  not  to  be  considered  in  force,  and 
for  that  object  the  laws  of  the  Recopilacion  recited  in  the 
text,  and  not  inserted  in  the  table  of  the  Novissima  Re^ 
copilacion,  are  noticed  in  a  note,  so  that  a  reference,  and 
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medium  are  given  of  ascertaining  what  laws  are  now  in 
force.         . 

The  Compiler  does  not  deem  it  necessary  to  do  more 
than  to  acknowledge  his  obligation  to  the  learned  Judge  in 
Trinidad  for  incorporating  his  admirable  translation  in  this 
collection.  A  small  edition  was  printed  in  London,  and  is 
not  now  to  be  found  in  that  metropolis,  and  few  copies 
have  been  received  in  the  United  States.  This  portion  of 
the  work  will  be  interesting  to  every  scholar  and  Statesman, 
as  well  as  to  all  students  of  the  Civil  law  in  the  United 
States. 

It  win  be  of  inestimable  value  to  American  merchants, 
and  others  having  commerQial  conneotions,  or  other  inter- 
course with  South  America,  Mexico,  and  the  Island  of  Cuba. 
There  is  a  large  capital  invested  by  American  industry  and 
enterprise,  in  the  commerce  of  the  Pacific,  Central  America, 
and  the  Gulf  of  Mexico,  and  a  considerable  number  of  Eng- 
lish and  Americans  are  engaged  in  planting  in  the  Island 
of  Cuba.  To  all  of  these  this  collection  must  be  of  great 
value. 

There  is  perhaps  no  country  in  the  world  where  en- 
lightened commentaries  on  the  various  Codes  were  more 
needed  than  in  Spain.  After  the  Saracen  invasion  from  the 
9th  to  the  14th  centuries,  there  were  no  regular  systems  of 
government  and  jurisprudence.  The  Roman  Civil  Law 
which  was  the  basis  of  all  the  modern  Codes  of  Continental 
Europe  was  not  much  regarded,  until  the  famous  Compila- 
tion of  Alfonso  the  Tenth  was  digested  and  arranged, 
founded  principally  upon  its  maxims.  The  Visigoths  pro- 
hibited, under  certain  penalties,  the  use  of  the  Roman  laws 
as  will  be  seen  by  the  Fuero  Juzgo,  repeated  in  the  Fuero 
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Real.  The  ancient  Fueros,  and  the  Last  Siete  Partidas, 
well  as  such  principles  of  the  Roman  Code  as  had  been 
incorporated  in  the  latter,  were  in  a  groat  measure,  repeated 
by  the  Neuva  Recopilacion. 

There  is  an  evident  desire  in  some  bf  the  Spanish  authors 
to  leave  the  impression  that  their  Codes  have  no  connection 
with  the  Roman,  and  there  are  instances  in  which  writers 
treat  of  the  abuse  of  referring  to  foreign  authors,  or  of 
quoting  the  civil,  canon,  or  Roman  laws. — Others  treat  the 
Roman  as  the  common  law  of  the  Spanish  monarchy. 

At  one  time  such  was  the  confusion  in  the  Codes  of  Cas- 
tile, and  the  difficulties  in  their  administration,  that  they 
were  entirely  abandoned,  and  the  Roman  law  resorted  to 
as  the  rule  of  decisioii. 

In  the  midst  of  the  confusion  of  the  ancient  kingdoms  of 
Spain,  and  of  its  more  modern  Recopilacions,  the  work  of 
Aso  and  Manuel,  with  the  notes  of  Falacios,  are  indispen- 
sable in  the  establishment  of  the  maxims  and  principles  of 
Spanish  law,  and  to  the  proper  understanding  of  the  old 
law,  the  mischief  and  the  remedy,  in  this  conflicting  juris^ 
prudence. 

These  Institutes  are  divided  into  three  Books  relating  to 
persons,  thmgs,  add  actions.  Under  these  comprehensive 
heads,  the  *<  Ordinances  Reales^  of  Montalvo,  the  laws  of 
Toro,  and  the  more  modern  Codes,  constituting  the  present 
laws  of  Spain,  aro  treated  of.  These  generd  principles 
bearing  upon  all  the  relations  of  Civil  intercourse  are  the 
sources  of  authority,  and  individual  right-  in  the  provinces. 
They  constitute  the  present  law  of  Texas,  in  regard  to  sales, 
descents,  inheritance,  executorship,  curatorship,  proofs,  mar^ 
riage  rights,  and  indeed,  all  the  multiplied  ramifications  of 
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society.  By  the  principles  of  iDternational  law,  ^leither 
ceeBion  by  treaty,  nor  revolution  by  force,  affect  the  laws 
of  meum  and  tutan^  Political  and  military  revolutions 
change  jurisdiction  and  sovereignty,  whilst  the  relations  of 
individuals  to  each  other  remain  the  same. 

The  kws  of  Spain,  therefore,  modified  by  the  laws  of 
Mexico  apd  Texas,  so  far  as  die  Convention  and  Congress 
of  the  latter  have  acted  by  positive  constitutional,  or  legis- 
ktive  enactments,  are  the  presei^t  laws  of  that  young  and 
rapidly  increasing  Republic.  Whatever  changes  in  its 
political  organisation  or  Civil  Code,  the  wisdom  of  its  rulers 
may  prescribe,  it  is  evident  that  their  provisions  must  govern 
only  the  lex  forij  as  to  all  past  transactions,  whilst  the  lex 
loci  contractus  mmt  govern  the  adjudications. 

The  Compiler  admits,  tha:t  he  would  not  {probably  have 
been  stimulated  to  the  publication  Qf  a  new  compilation,  but 
for  the  imperious  necessity  existing  in  that  country  for  such 
a  work.  Taking  a  lively  interest  in  the  destinies  of  a  young 
Republic,  which  seemed  to  promise  so  great  an  extension  bf 
iiaman  happiness,  by  the  establbhment  of  an  empire  upon 
the  fairest  portion  of  the  North  American  continent,  he 
deemed  it  an  indispensable,  obligation  to  contribute  his  hum- 
ble efforts  to  free  it,  in  its  infancy,  from  those  evils  and 
errms  which  a  lotal  ignorance  of  the  laws,  and.  Uie  language 
in  which  they  were  written,  would  inevitably  have  entailed. 
No  one  is  moire  sensible  than  himself,  of  the  disadvantages, 
and  prejudicial  influences,  in  any  country,  of  the  uncertain 
and  defective  assurance  of  titles  to  property. 

Of  all  the  events  of  modem  times,  the  revolution  of 
Texas  and  its  rapid  progress  to  national  greatness  is  per* 
baps  the  most  extraordinary.    It  was  anciently  a  part  of 
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the  province  of  Louisiana  when  the  celebrated  John  Law, 
Controller  General  of  France,  projected  the  magnificent 
scheme  of  creating  for  that  country,  an  empire  in  America 
from  the  Gulf  of  St.  Lawrence  to  the  Rio  del  Norte,  and 
from  the  Mississippi  to  the  Pacific,  under  the  yicerbyalties  of 
New  France,  and  Louisiana.  It  was  afterwards  without  any 
distinct  designation  of  limits  feebly  claimed  as  a  part  of  those 
territories,  upon  which  the  proud  monarchs  of  that  once  glo- 
rious, but  now  humbled  monarchy  of  Spain,  boasted  that  the 
sun  never  sat  upon  their  dominions.  It  was  marked  oflf  on 
the  map  of  the  Marquis  Barb6  Marbois,  th'e  Minister  of 
Napoleon,  as  a  part  of  the  Louisiana  cession  to  the  United 
States  in  1803,  but  abandoned  in  1819,  by  fixing  the  southern 
limit  of  the  United  States  at  the  River  Sabine,  and  became 
a  part  of  the  unwieldy  Mexican  dominions,  when  that 
revolted  viceroy alty  had  worried  through  an  inglorious  re- 
volution. The  first  resistance  of  Mexico  to  Spain  manifested 
itself  when  the  mother  country  was  desolated  by  Napoleon's 
army.  In  its  origin  and  progress  it  was  marked  by  that 
imbecility  which  has  since  characterised  its  mongrel  popula- 
tion. The  present  republic  of  Texas,  from  the  Sabine  to 
the  Rio  del  Norte,  covers  a  country  equal  to  that  of  all 
France,  and  in  its  geographical  position,  as  well  ks  climate, 
resembles,  in  all  respects,  upper  Italy.  It  has  been  estab- 
lished as  an  independent  government,  by  the  valor  of  the 
Anglo-Saxon  race.  With  a  homogeneous  population,  and 
consolidated  government,  without  any  of  those  disturbing 
elements  which  occasionally  threaten  the  North  American 
Union,  with  the  adjustment  of  titles,  and  assurances  of  pro- 
perty, which  it  is  hoped  this  work  ,  will  in  some  measure 
contribute  to  estaUish,  it  is  destined  to  be  the  most  perfect 
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in  political  institutions,  beneficent  in  climate,  and  rich  in  agri- 
cultural products,  upon  this  side  of  the  Atlantic,  To  the 
work  of  Aso  and  Manuel,  every  chapter  of  which  constitutes 
the  Corpus  Juris  Civilis  of  Texas,  there  have  been  added 
various  chapters  from  Febrero^  Curia  Philipicaj  and  the 
Novissima  Recopilacion  in  extenso. 

There  are  added  also  some  decrees  of  the  Constitutional 
Cortes  of  Spain,  which  could  not  be  annulled  by  the  acts  of 
Don  Fernando  Septimo,  after  his  restoration,  in  conse- 
quence of  the  intervention  of  the  revolution  which  placed 
Mexico  beyond  the  reach  of  his  authority*  These  decrees  of 
the  Extraordinary  Cortes,  passed  at  its  first  organbation 
in  1812,  1813)  and  1814,  and  re-enacted  in  1820,  1821, 
1822,  and  1823,  have  been  published  in  Mexico  as  a  part 
of  the  laws  of  the  United  Mexican  States  in  1828.  To 
these  have  also  been  added  the  colonisation  laws  of  Coa- 
hnila  and  Texas,  and  those  relating  to  the  colony  of 
Stephen  F.  Austin,  to  whom  the  country  is  so  much  in- 
debted as  the  most  eflicient  promoter  of  its  colonisation. 

The  fourth  and  fiilh  Books  will  contain  liie  French  Ordi- 
nances, for  the  government  of  New  France,  Louisiana,  and 
the  Illinois. 

These  papers  have  never  before  been  published  in  the 
United  States^  They  afibrd  evidences  of  the  local  adminis- 
tration of  the  French  colonies,  and  of  their  organisation  of 
whkh  we  have  no  previoas  infonnation. 

They  w^e  obtained  from  Cartons,  removed  at  the  in- 
stance of  the  Compiler,  by  order  of  the  Minister  of  the 
Marine  and  Colonies  from  the  Palace  of  Versailles  to  Paris. 

To  the  first  collection  has  been  added  various  orders, 
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and  ordmances,  general  and  local,  obtained  firom  France 
and  Spaipf  relating  to  the  subject. 

As  a  matter  of  justice  to  the  distinguished  fiunily,  whose 
ancestors  discoyered  the  mouths  of  the  Mississippi,  and 
established  the  town  of  New  Orleans,  a  short  biographical 
sketch  has  been  published,  as  materials  for  future  history, 
and  as  a  just  tribute  to  the  gallantry  and  ent^prise  d  the 
French  nation. 

The  Compiler  has  obtained  from  E.  Masereau,  Esq.,  one 
of  the  most  eminent  jurisconsults  in  the  United  States^  a 
discourse  upon  the  life  and  character  of  a  distinguished 
Judge  of  the  Supreme  Court  of  Louisiana,  which  he  has 
added  to  the  appendix,  with  certain  legal  opinions  connected 
with  the  subjects  of  the  book,  which  he  is  sure  will  be  read, 
by  all  who  will  have  occasion  to  refer  to  it,  with  interest 
and  profit. 

Upon  such  an  abstruse  subject  as  that  of  the  coli^ial 
systems,  and  policy  of  these  governments,  he  feels  himself 
authorised  to  incorporate  every  thing  in  the  form  of  laws 
and  commentaries,  with  a  view  to  their  concentration  into 
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a  connected  form.  For  this  purpose  he  has  puUished  all 
the  correspondence,  preceding  the  secret  treaty  of  1763, 
and  the  definitve  treaty  of  1763  whidi  in  a  great  measure 
quieted  the  claims  of  the  European  powers  to  colonial 
aggrandisement  in  America,  by  a  final  adjustment  of  then: 
relative  and  conflicting  pretensions.  To  these  have  also 
been  added  the  secret  treaty  of  San  Ildefonso  of  1800,  by 
whi<^  Louisiana  was  ceded  by  Spain  to  France,  and  the 
negotiations  which  preceded  and  followed  that  convention 
up  to  the  delivery  of  the  country  to  the  United  States  in 
1803. 
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The  several  acts  of  Congress  relating  to  the  adjustment 
of  land  titles  in  Louisiana,  Missouri  and  Florida,  have  been 
incorporated  at  the  request  of  the  members  of  the  Bar  of 
those  States  and  Territory. 

The  laws  of  the  United  States  are  almost  as  difficult  to 
be  found,  and  examined  in  these  States  as  those  which  the 
cruelty  of  a  Roman  Emperor  placed  so  high  that  his  sub- 
jects could  not  read,  or  comprehend  them. 

The  Compiler  believes  that  every  thing  in  the  form  of 
general  law,  local  ordinance,  treaties,  charters,  commis- 
sions, correspondence,  official  reports,  calculated  to  illus- 
trate the  land  systems  of  Great  Britain,  France  and  Spain, 
and  of  their  colonies  have  here  been  incorporated,  and  if 
it  furnishes  any  rules  by  which  the  respective  rights  of  the 
government  and  its  citizens  shall  be  safely,  legally,  and 
justly  decided,  the  labor  and  expense  bestowed  upon  it  will 
be  rewarded  by  the  recollection  of  having  done  something 
useful  to  his  country,  and  beneficial  to  his  fellow  citizens. 

JOSEPH  M.  WHITE, 
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TITLE  I. 

OP  FEHSONS  IN  THEIR  NATURAL  STATE  OR  CONDITION. 

Cap.  1.  It  being  necessary  to  divide  this  work  into  three  *[  1  ] 
books,  in  conformity  with  the  order  of  the  three  objects  of  law,  which 
are  persons,  things,  and  actions,  we  must,  in  this  first  book,  which 
relates  to  persons,  treat,  before  all  things,  of  their  state  or  condition. 
A  person  is  man,  considered  with  reference  to  his  state;  wherefore  it 
is  said  that  there  cannot  be  a  person,  unless  he  be  considered  in  one 
state  or  the  other. 

State  is  the  condition  or  manner  in  which  men  live,  or  exist,  L.  1. 
tit  23.  P.  4.  [L.  1.  tit.  23.  P.  4.]  The  variety  of  conditions  arises  from 
the  nature  or  from  the  will  of  men:  hence  the  state  of  men  is  divided 
into  natural  and  civil. 

§  1.  According  to  their  natural  state,  men  are  either  to  be  bom,*  or 
are  actually  born.  With  respect  to  the  former,  through  humanity,  it 
is  established  that  when  what  is  done  is  in  their  favor'  it  availeth 
or  advantageth  them  as  though  they  were  born,  L.  3.  tit.  23.  P.  4. 
[L.  3.  tit.  23.  P.  4.] 

From  this  principle  of  law  it  follows,  1st,  That  those  to  be  born 
(or  in  ventre)  may  retain  or  preserve  all  their  rights  without  any 
damage  or  prejudice  until  the  time  of  their  birth,  Lara^  Compen-  [  d  ] 

*  The  side  folios  refer  to  the  original  pe^ng  of  the  works  reprinted. 

>  «.  e.  in  Tentre  of  the  mother. 

>  On  the  contrary,  what  in  said  or  done  to  the  injury  of  their  persons,  or  property,  shall 
Bol  prejudice  them.     Vid$  L.  3.  tit  S3.  P.  4. 
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dium  Vitas  HominiSy  c.  1.  n.  4.  2cl,  That  this  privilege  of  law  takes 
effect  only  when  the  person  to  be  bom  shall  come  forth  from  the  womb  • 
of  his  mother  alive  and  perfect,  L.  2,  tit.  8.  L.  5.  Rec.  [L.  2.  tit.  5. 
Lib.  10.  Nov,  Pec]  3d,  That  the  person  not  yet  born  is  considered 
part  of  the.  mother,  in  as  far  as  it  produces  benefit  to  it:  wherefore 
4th,  Any  capital  punishment,  torment,  or  other  punishment  to  which 
a  pregnant  woman  is  condemned,  is  deferred  until  she  bring  forth,  L. 
3.  tit.  23.  P.  4.  [L.  3.  tit.  23.  P.  4.]  5th,  That  if  any  one  is  interested 
in  the  inheritance  or  succession  of  a  person  not  born,  he  may  place  a 
watch^  or  guard  on  the  pregnant  woman,  and  the  birth  or  delivery 
ought  to  be  made  known  to  the  party  so  interested,  L.  17.  tit.  6.  P,^. 
[L.  17.  tit.  6.  P.  6.]  6th,  That  if  the  king  die  and  the  queen  be  left 
pregnant,  homage  or  service  is  to  be  done  in  the  name  of  the  imborn 
successor,  Qregorio  Lopes  on  Law  5.  tit.  15.  P.  2.  Gl.  1.  [L.  5.  tit. 
15.  P.  2.  Gl.  1.]  Finally,  many  are  the  effects  or  purposes  for  which 
persons  are  considered  born,  who  are  still  in  ventre  of  their  mother, 
but  being  foreign  to  the  subject  of  this  chapter,  reference  may  be  had 
to  Lara^  c.  4.  before  quoted. 

Persons  actually  born,  are  those  who  have  come  forth  from  the 
womb  (ventre)  of  their  mother  alive.  Hence,  it  is  inferred,  1st,  That 
those  deserve  not  this  name  who  are  born  or  taken  from  the  womb 
(ventre)  of  their  mother  without  human  shape  or  form,  called  mon- 
sters, L.  5.  tit.  23.  P.  4.  [L.  5.  tit  23.  P.  4.]  2d,  These  monsters  are 
not  ranked  in  the  number  of  children,  but  are  considered  as  dead,  L. 
5.  tit.  23.  P.  4.  [L.  5.  tit.  23.  P.  4.]  3d,.  That  those  who  are  born 
with  a  human  form,  although  they  may  have  a  defect  in  some  limb 
or  part  of  the  body,  are  considered  as  persons,  L.  5.  tit.  23.  P.  4.  [L. 
5.  tit.  23.  P.  4.]  4th,  That  of  two  born  at  the  same  time,  the  male  is 
presumed  born  before  the  female;  and  if  both  are  males,  and  it  does 
not  appear  who  is  first  born,  the  inheritance  is  equally  divided 
between  them,  L.  12.  tit.  33.  P.  7.  [L.  12.  tit.  33.  P.  7.]  5th,  That 
in  order  for  the  child  (feto)  to  be  considered  natural  and  capable  of 
inheriting,  and  for  other  legal  purposes,  it  is  required  that  when  it  is 
born,  it  be  altogether  alive;  that  it  be  born  in  lawful  time,  which  is 
declared  by  L.  4.  tit.  23.  P.  4.  [L.  4.  tit.  23.  P.  4.]  to  be  the  seventh, 
ninth,  or  tenth  month,  and  not  the  eighth^  or  eleventh;  that  it  live 
twenty-four  hours,  and  that  it  be  baptized,  L.  2,  tit.  8.  L,  5.  Rec.  [L. 
2.  tit.  5.  lib.  10.  Nov.  Rec]  The  posthumous*  child  is  that  born  after 
the  death  of  the  father,  L.  20.  tit.  1.  P.  6.  [L.  20.  tit.  1.  P.  6.] 

§  2.  Mankind,  in  the  second  place,  are  born  either  males  or  f  3  ] 
females;  and  though  in  case  of  doubt  their  rights  are  equal,  yet,  as 
our  laws  conform  themselves  to  that  which  generally  happens,  wis- 

3  See  the  farther  restraints,  &c^  which  may  be  imposed  on  a  woman  in  this  situation, 
ander  L.  17.  tit.  6.  P.  6.;  and  vide  1  Blae,  Com.  Laws  of  Eng.  p.  456.  15th  Ed. 

4  Palaciaa  justly  observes,  that  L.  4.  tit.  23.  P.  4.  implies  legitimacy  of  birth  also  in 
the  8lh  month.     Vide  Greg,  Lop.  61.  2.  ibid. 

fi  This  term  is  also  extended  to  the  child  born  after  the  father  has  made  his  last  will. 
Vide  L.  20.  tit  1.  P.  6. 
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dom  being  possessed  in  a  greater  degree  by  men,  and  women  being 
by  nature  more  frail,  it  hence  follows,  that  the  condition  of  the  for- 
mer is  better  than  that  of  the  latter  wjlki  respect  to  many  things,^  L. 
2  lit.  23.  P,  4.    VelOj  disert.  4.  n.  4.  y.  n.  88.   [L.  2.  tit.  23.  P.  4.] 

From  this  axiom,  we  deduce,  1st,  That  men  only,  to  the  exclusion 
of  women,  can  obtain  public  employments  and  offices,  as  is  inferred 
from  the  reason  given  by  L.  4.  tit.  4.  P.  3.  [L.  4.  tit  4.  P.  3.]  for  ex- 
cluding the  latter  from  the  office  of  judge,  unless  they  have  the  seig- 
nory  over  vassals.^  2d,  That  ignorance  of  law  does  not,  in  many 
instances,  prejudice  woman,'  LI.  31.  tit  14.  P.  5.  and  2i.  tit  1.  P.  1. 
[U.  31.  tit  14.  P.  5.  and  21.  tit  1.  P.  1.]  3d,  That  the  hermaphro- 
dite enjoys  the  rights  belonging  to  that  sex  which  shall  most  prevail. 

§  3.  In  the  third  place,  men  are  of  full  age,  i.  e.  above  the  age  of 
twenty-five  years,  or  minors.  The  latter  are  so  considered  with  re- 
spect to  the  period  preceding  and  succeeding  puberty,  which,  with 
regard  to  males,  begins  at 'the  age  of  fourteen,  and  with  respect  to 
females,  at  the  age  of  twelve,  LI.  12.  and  21.  tit  16.  P.  6.  [LI.  12.  and 
21.  tit.  16.  P.  6.]  Before  the  age  of  puberty,  they  are  called  pupils,  L. 
4.  tit.  11.  P.  5.  [L.  4.  tit  11.  P.  5.];  and  in  this  age,  a  distinction  must 
be  made  with  respect  to  infancy,  wl>ich  continues  until  seven,  L.  1. 
tit  7.  P.  2.;  L.  4.  tit  16.  P.  4.  [L.  1.  tit  7.  P.  2.  and  L.  4.  tit  16.  P.  4.] 
From  this  age  to  ten  and  a  half,  both  males  and  females  are  said  to 
be  near,  infancy,  and  then  th^y  are  not  subject  to  punishment,  L.  8. 
tit.  SI.  P.  7.  and  L.  8.  tit  9.  P.  7.  [L.  8.  tit  31.  P.  7.  and  L.  8.  tit.  9.  P. 
7.]  From  this  period  (ten  and  a  half)  to  that  of  puberty,^  they  are 
said  to  be  near  or  approaching  to  puberty,  and  are  considered  capa- 
ble of  dole  {dolo)  and  malice^  and  consequently  are  subject  or  liable 
to  punishment,*®  L.  6.  tit  5.;  L.  2.  tit  7.;  and  L.  4.  tit  19.  P.  6.;  [L. 
6.  tit  5.  P.  6.;  L.  2.  tit  7.  and  L.  4.  tit  19.  P.  6.;]  and  L.  17.  tit  14. 
P.  7.,  [L.  17.  tit  14.  P.  7.]  and  other  laws. 

The  obligation  of  providing  aliment"  for  the  issue  attaches,  for 

*  The  law  quoted  in  the  text,  L.  2.  tit  23.  P.  4.  does  not  speciQr  or  particalarise 
them. 

7  The  queen,  dec.  may ;  but  then  rach  women  mui t  exercise  the  office  by  a  council  of 
wise  men,  as  stated  in  the  law  qooled  in  the  text. 

*  L.  3.  tit  14.  P.  5.  Women  come  under  the  benefit  of  the  exception  of  this  law, 
wbicli  deprivea  others  of  tho  right  to  recover  back  a- legacy  paid  under  an  invalid  will, 
on  the  alleged  plea  of  ignorance  of  tlie  legal  imperfection,  or  defect  of  the  wilt.  But  L. 
21.  tit  1.  P.  ].  Jimitfl  the  benefit  of  the  plea  of  ignorance  of  law  to  simple  countrywomen. 
AndGreg,  Lop.  Gl.  10.  on  tliis  law,  says,  that  regularly  this  plea  does  not  excuse  women. 
And  see  in  support  of  this  dictum  of  the  learned  commentator,  h.  1.  tit.  2.  lib.  3.  Nov. 
Bee.  [L.  1.  tit  1.  lib.  2.  Rec] 

9  Near  puberty,  is  6  months  therefrom.    Vide  Greg.  Lop.  G).  5.  L.  9.  tit  1.  p.  7. 

><>  But  to  a  lesser  punishment  than  persons  exceeding  17  years;  for  until  this  age,  the 
ponishnient  is  mitigated  in  proportion  to  the  age  and  malice  of  the  offender.  Palacioe^ 
K.  1.  referring  to  L.  8.  tit  31.  P.  7. ;  and  L.  9.  tit  11.  Lib.  8. ;  and  auto  19,  tit  11.  Lib. 
&  Rec    [LI.  2.  and  3  tit  14.  Lib.  12.  Nov.  Rec] 

The  concluding  part  of  L.  8.  tit.  31.  P.  7.  gives  rather  a  wide  discretion  to  the  judg-e— 
the  power,  on  mature  consideration  of  the  circumstances  of  the  case,  of  augmenting, 
diminishing,  or  remitting  the  punishment 

"  This  word  aliment  includes  all  sorts  of  necessaries  and  education  suitable  to  property 
■nd  nuik.     Vide  Tealro  de  la  Leg,  tit  Alimentoi, 
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the  first  three  years  of  childhood,  to  the  mother.  From  this  period 
to  twenty-five  years  of  age,  this  duty  devolves  upon  the  father,  who 
is  also  obliged  to  afford  them  suitable  education,"  LI.  2.  and  3.  tit 
19.  P.  4.,  [LI.  2.  and  3.  tit.  19.]  except  they  prove  ungrateful  to  their 
■  4  ]  father,  or  have  sufiicient  means  of  their  own,  L.  6.  tit.  19.  P.  4. 
X.  6.  tit.  19.  P.  4.]  But  if  the  mother  be  poor,  the  father  is  obliged 
to  provide  necessaries  to  rear  the  children." 

In  case  of  lawful  divorce,  the  party  on  whose  account  it  took 
place,  must  provide  aliment  out  of  his  or  her  particular  means  for 
the  children ;  and  the  care  or  charge  of  them  devolves  to  the  parent 
whose  conduct  did  not  give  rise  to  the  divorce,"  L.  3.  tit  19.  P.  4. 
[L.  3.  tit  19.  P.  4.] 

Poverty  furnishes  an  exemption  or  excuse  to  the  parents  from  pro- 
viding aliment  for  their  children,  in  which  case  the  obligation  attaches 
to  the  grandparents,  provided  they  have  \he  means,"  L.  4.  tit.  19.  P. 
4.  [L.  4.  tit  19.  P.  4.] 

This  obligation  extends  or  applies  to  the  case  of  natural  children, 
with  some  limitation  as  to  those  begotten  in  adultery  and  incest;  the 
charge  of  bringing  up  whom  attaches  alone  to  the  relations  by  the 
mother's  side,*^  as  being  evidently  hers,  and  not  the  father's,  L.  5.  tit 
19.  P.  4.  [L.  5.  tit  19.  P.  4.] 

Lastly,  the  minority  of  both  males  and  females  continues  from 
puberty  to  the  age  of  twenty-five,  LI.  4.  and  5.  tit  11.  P.  5.;  L.  2.  tit 
19.  P.  6.  [LI.  4.  and  5.  tit  11.  P.  5.  and  L.  2.  tit  19.  P.  6.] 

It  must  be  observed,  that  persons  under  eighteen  cannot  exercise 
any  offices  in  towns,^^  nor  till  then  are  they  liable  to  serve  in  the 

IS  PaUtcios  says,  that  the  father  is  not  bound  to  furnish  aliment  to  his  child  until  the 
age  of  25,  and  that  the  laws  cited  in  the  text  do  not  ddtermine  this,  nor  any  other  age ; 
but  that,  on  the  contrary,  L.  6.  tit.  19.  P.  4.,  as  also  the  text,  states  that  the  father  is  re- 
leased from  this  obligation  when  the  son  hus  wherewithal  to  maintain  himself;  or  is  able 
io  earn,  decently,  his  livelihood ;  or  affords  grounds  of  its  discharge  on  the  part  of  his 
fiithcr,  as  in  the  case  of  ingratitude. 

i>  And  equally  so  is  the  mother,  in  case  tlie  father  be  poor.  Palaeio$f  referring  to  L. 
4.  tit.  19.  P.  4. 

14  But  if  the  mother,  having  the  guardianship  of  the  children  on  such  account,  should 
marry  again,  she  is  no  longer  entitled  to  have  the  care  of  them  ;  nor  is  the  father  bound 
to  make  her  any  allowance  on  this  account,  but  should  then  take  the  children  under  his 
charge,  and  provide  for  their  support,  &c.,  if  he  has  the  means.  And  with  reference  to 
tlie  rule  in  the  text,  it  must  be  observed,  that  if  thut  parent  whose  conduct  guvo  cause  to 
the  divorce  be  poor,  and  the  other  bo  rich,  the  latter  must  provide  for  the  support  of  the 
children.     Palaeioa,  who  cites  L.  4.  tit.  19.  P.  4. 

IB  Children  and  grandchildren  are  equally  obliged  to  maintain  their  parents  and  grand- 
parents, if  they  should  be  reduced  to  poverty,  inasmuch  as  this  is  a  natural  and  recipro- 
cal obligation  between  ascendants  and  descendants.  Palacios,  referring  to  the  beginning 
of  tit.  19.  p.  4. 

1^  By  relations,  (observes  Palaeioa^)  must  be  understood  here  the  ascendants  by  the 
right  or  direct  line.  L.  5.  tit.  19.  P.  4. 

17  It  must  not  be  hence  inferred,  that  at  18  years  of  age  persons  are  eligible  to  all  public 
offices  or  employments.  A  person  muKt  be  above  20,  who  is  appointed  to  the  situation  of 
an  ordinary  judge  (juex  ordinario)^  L.  3.  tit.  9.  lib.  3  Rec.  (L.  3.  tit.  1.  lib.  11.  Nov.  Rec.); 
and  advocates  {Irtrados)  cannot  exercise  any  judicial  office  or  employment,  nor  that  of 
coroner  (pe8qui9idor\  nor  of  relntor,  until  the  sgc  of  26,  L.  2.  tit  9.  Lib.  3.  Rec.  [L.  6.  tit. 
1.  lib.  11.  Nov.  Rec.]    No  one  can  be  an  escrilMino,  until  he  hath  completed  25  years,  h. 
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militia^^  according  to  the  Ordenanzas  de  Qttintas  de  16  de  Novieni' 
ire  de  1761. 

§  4.  In  the  fourth  place  persons  Above  twenty-five  years  of  age  are 
either  young  or  old.  Youth  begins  at  twenty-five,  and  continues  to 
fifty  in  men,  and  forty  in  women,  according  to  a  decision  of  Narbona 
Jlnnales  Juris  an.  50.  qusest.  1.  At  the  ages  of  fifty  and  forty, 
according  to  the  respective  sexes,  old  age  begins,  an  age  to  which 
respect  is  due,  and  many  privileges  belong,  which  are  fully  treated 
of  in  Lara,c.  30.,^^  and  which  shall  be  noticed  in  their  proper  places, 
it  being  enough  to  observe  in  this  place,  that  the  age  of  forty  exempts 
firom  military  service  according  to  the  Ordenanza  de  1761,  before 

cited. 

« 

30.  tit.  35.  lib.  4.  I^ec.  [L.  2.  tit  15.  lib.  7.  Nov.  Rec],  nor  can  one  be  an  attorney  at 
lavr,  or  judicial  attorney  (procurador  a  pleytoa)^  until  25,  L.  5.  tit  4.  P.  3.  Palacioa  (J). 

IB  The  ordioanoe  of  27th  October,  1800,  for  recruiting  the  arn^y,  declarea  them  fit  from 
the  completion  of  17,  to  the  completion  of  36  yearR.  But  in  respect  to  the  ballotting  for 
every  Bflh  man  {quintas)^  the  ordinance  or  rule  which  is  made  or  published  on  the  occa- 
sion, must  be  the  guide  in  such  case.  The  general  ordinances  oftho  army  make  persona 
liable  to  serve  from  16  to  40  years  of  age,  in  time  of  peace;  and,  in  time  of  war,  from  18 
to  40.   Palaci09(^). 

^  Cap.  31.  according  to  Palacias, 
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TITLE  II. 

OF  THE  GUARDIANSHIP  OR  TUTELAGE  AND  CURATORSHIP. 

[  6  ]  The  third  division  which  we  have  made  of  persons,  accord- 
ing to  their  natural  state,  into  minors  and  majors,  leads  us  here  to 
treat  of  guardianship  and  curatorship,  as  peculiar  or  belonging  to 
these  ages. 

Cap.  1.  Guardianship  is  the  protection  which  is  given  and  afforded 
to  the  free  male  orphan  under  fourteen  years  of  age,  and  female  under 
twelve,  who  cannot  protect  themselves,  L.  1.  tit.  16.  P.  6.  [L.  1.  tit. 
16.  P.  6,]  Whence  it  follows  that  guardianship  or  tutelage  is  the 
same  as  protection,  and  tutor  the  same  as  guardian  of  an  orphan. 
By  orphan  is  understood,  one  who  has  no  father,  with  the  difference 
that,  formerly,  this  appellation  was  given  only  to  those  who  were 
without  father  or  mother  until  they  reached  the  age  of  fourteen,  as 
laid  down  in  L.  1.  tit.  3.  lib.  4.  Futro  Juzgo. 

§  1.  It  is  certain  that  the  supreme  guardianship,  or  care  of  orphans, 
is  centered  in  our  kings,  and  their  magistrates,  who  have  wished  to 
take  them  under  their  favor,  care,  and  protection,  as  appears  clearly 
from  L.  14.  tit.  18.  P.  3.,  [L.  14.  tit.  18.  P.  3.,]  and  from  L.  20.  tit. 
23.  P.  3.  [L.  20.  tit.  23.  P.  3.]  Hence  arises,  no  doubt,  their  so  great 
[  6  ]  vigilance  and  intervention  in  the  nomination,  approval,  and 
removal  of  guardians;  the  power  being  vested  in  the  magistrate,  who 
supplies  the  place  of  the  sovereign,  of  removing  from  the  guardian- 
ship the  negligent,  suspected,  and  bad  guardian,  merely  by  virtue  of 
his  oflSce,  and  private  inquiry,  although  no  accusation  shall  have 
been  made  against  the  guardian  by  the  party  interested,  L.  3.  tit.  1 8. 
P.  6.  [L.  3.  tit.  18.  P.  6.]  Hence  it  also  follows,  that  their  causes  are 
privileged,  and  are  cases  of  court  {casos  de  corie),  L.  8.  tit.  3.  L.  4. 
Rec.  [L.  9.  tit.  4.  Lib.  11.  Nov.  Rec] 

From  which  we  must  not  suppose  that  guardians  possess  that 
power  and  absolute  dominion  which  the  laws  of  Rome  gave  them;* 

1  The  Roman  laws  did  not  ^rant  this  absolute  dominion  to  fru^rdians;  but,  on  the 
contrary,  the  want  of  it  was  what  more  distingfui^bod  the  power  of  gfuardian  from  that  of 
the  lord  or  master  and  of  the  father.  The  end  of  guardianship,  and  the  office  of  the;  guar- 
dian, was  among  the  Romans,  as  amongst  us,  to  defend  or  protect  the  ward.  For  his 
benefit  was  the  guardianship  only  established,  and  to  his  advantage  was  it  only  to  be 
directed.  Vinniug  Com,  §  1.  Inst,  de  Tut,  The  very  words  of  the  defmilion  of  the  Roman 
guardianship,  which  are  conformable  in  every  respect  to  ours,  L.  1.  tit.  16.  P.  6.  declare 
sufficiently  what  was  the  office,  and  what  the  power  of  the  Roman  guardians;  to  defend 
or  protect  the  ward,  says  ^  1.  cited.  The  power  of  the  father  (patria  poiestad)  was  esta- 
blished for  the  benefit  of  the  father;  and  that  of  the  lord  (dominica)  fur  the  benefit  of  the 
lord;  and  for  this  the  one  was  as  great  as  the  other.  In  fine,  it  may  be  said  that  our 
laws,  in  the  matter  of  guardianship,  as  in  many  others,  did  no  more  than  copy  the  laws 
of  the  Romans.   Palaeio9{l), 
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by  reason  of  guardianship  not  being,  among  ns,  a  form  and  imitation 
of  the  lofty  description  or  character  of  the  Patria  Potestas,  which 
fathers  enjoyed  with  respect  to  their  children,  but  rather  a  protection 
of  the  minor,  exercised  by  guardians  in  the  name  of  the  sovereign,  or 
magistrate,  to  whom  is  committed  the  care  of  orphans. 

§  2.  The  privileges  of  guardianship  among  us  are  founded  on  the 
laws  quoted,  which  place  it  in  a  somewhat  different  light  from  that  in 
which  the  Romans  considered  it  according  to  their  Jaws.  This  clear 
conceptioii  in  conformity  with  our  laws,  causes  us  to  understand, 
1st,  The  reason  that  no  guardian,  with  the  exception  of  the  one 
named  or  appointed  by  the  father,  can  exercise  the  office  of  guardian 
without  the  intervention  of  the  decree  of  a  judge  for  that  purpose, 
LI.  6.  and  8.  tit.  16.  P.  6.  [LI.  6.  and  8.  tit.  16.  P.  6.]  2d,  Why  the 
confirmation  of  the  guardianship  only  serves  to  approve  of^  and  give 
authority  to  the  guardian,  and  not  to  supply  his  defects.  3d,  Why 
the  orphan  is  obliged  to  reverence  the  guardian,  as  a  person  who 
represents  the  magistrate,  in  Whose  name  he  exercises  the  guardian- 
ship. 4th,  Why  the  office  of  guardianship  is  a  manly,  public,  and 
personal  employment.  5th,  Why,  in  the  nomination  or  appointment 
of  guardian,  attention  is  only  had  to  the  benefit  and  advantage  of  the 
ward. 

§  3.  From  the  definition  of  guardianship  it  follows,  1st,  That  the 
guardian  is  given  principally  for  the  protection  or  care  of  the  person 
of  the  orphan,  and  consequently  for  that  of  his  property,  L.  1.  tit.  16. 
P.  6.  [L.  1.  tit.  16.  P.  6.]  2d,  That  the  guardian  is  only  given  to 
the  male  minor  of  fourteen  years,  and  female  of  twelve.  Same  law. 
3d,  That  these'  minors  may  have  a  guardian  appointed,  although 
they  may  not  pray  for  nor  wish  it.  Same  law.  4th,  That  guardian 
is  only  given  to  the  orphan  or  fatherless  minor.  Same  law. 

§  4.  Guardianship  being  a  manly,  public,  and  personal  em-  [  7  ] 
ployment,  1st,  Persons  under  twenty-five  years  cannot  be  guardians,* 
L.  4.  tit.  16.  P.  6.  [L.  4.  tit.  16.  P.  6.]  Since  L.  1.  tit.  7.  lib.  3.  del 
Feuro  Real,  which  mentions  twenty  years,  does  not  govern  in  this 
case.  2d,  Nor  can  the  dumb,  deaf,  idiots,  persons  deprived  of 
memory,  (desmemoriados)  prodigals,  bishops,  monks,  and  religious 
persons  \religiosos)  be  grtai:dians,  LI.  4.  and  14.  tit.  16.  P.  6.  [LI.  4. 
and  14.  tit.  16.  P.  6.]  But  if  the  clergy  are  relations  of  the  pupil  or 
minor,  and  prav  the  appointment  within  four  months,  they  are  eligi- 
ble, L.  14.  tit.  16.  P.  6.  [L.  14.  tit.  16.  P,  6.]  3d,  Women  are  also 
excluded  from  this  office,  except  those  whose  great  affection  for  the 
minor  may  supply  the  vice  or  defect  of  their  sex,  such  as  the  mother 
and  grandmother,^  L.  4.  tit.  16.  P.  6.  [L.  4.  tit.  16.  P.  6.] 

Cap.  2.  The  advantage  and  benefit  of  the  minor  being  looked  to 

2  It  should  be  observed,  that  persons  nnder  25  years  of  Ojire  can  be  appointed  by  testa- 
ment, guardian?,  altbougfh  they  cannot  exercise  the  office  of  guardian  until  they  attain 
that  s|;e.    Palacios  (1)  referring  to  L.  7.  tit  16.  p.  6. 

3  If  they  leoiaiu  widows,  or  do  not  marry  again,  vi<ie  p.  8.  post  of  the  text,  and  9.  of 
the  iraiulation;  as  also  LI.  4.  and  5.  tit  16.  P.  6. 
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in  the  nomination  of  guardian,  our  legislators  considered  it  right  that 
the  express  will  or  desire  of  a  testator  in  the  nomination  of  a  guar- 
dian for  the  minor,  whom  he  instituted  or  appointed  his  heir,  should 
have  the  force  of  law;*  because  they  naturally  concluded  that  no 
one  would  have  greater  consideration  for  the  minor,  and  the  property 
he  bequeathed  to  him,  than  the  testator  himself.  But  as  it  often 
happens  that  these  testamentary  nominations  or  appointments  are 
wanting,  they  determined  that  in  this  case  the  nearest  relation  had  a 
right  to  be  the  guardian  of  the  minor,  supposing  him  to  possess  all 
that  affection  which  is  more  natural  in  a  relation  than  in  a  stranger. 
Lastly,  in  the  absence  of  such  parental  testamentary  nomination,  and 
of  relations,  it  rests  in  the  discretion  of  the  magistrate  to  nominate  a 
stranger  ta  be  guardian,  being  a  good  trust-worthy  man.  Hence, 
therefore,  arise  the  three  kinds  of  guardians  known  among  the 
Romans,  and  adopted  by  our  laws,  viz.  testamentary,  lawful,  and 
dative,  or  judicially  assigned  ((/a/ivo),  spoken  of  by  L.  12.  tit.  16.  P.  6. 
[L.  12.  tit.  16.  P.  6.] 

§  1.  As  the  foundation  of  testamentary  guardianship,  is  that  affec- 
tion which  is  supposed  to  actuate  the  testator,  it  is  inferred — 1st, 
That  the  father  can  appoint  a  guardian,  not  only  for  the  child  already 
born,  but  also  for  that  to  be  born,  L.  3.  tit.  16.  P.  6.  [L.  3.  tit  16.  P.  6.] 
And  it  is  astonishing  that  in  the  teeth  of  a  law  so  clear,  Vela^  diserL 
1.  n.  48.,  should  assert  the  contrary,  founding  his  allegation  of  texts 
[  8  ]  of  Roman  law*  which  are  of  no  force  in  these  kingdoms.  2d, 
That  the  grandfather  may  also  appoint  a  guardian  for  his  grandson, 
provided  that  the  latter  does  not  fall  under  the  power  of  the  father,® 
L.  3:  tit.  16.  P.  6.  [L.  3.  tit.  16.  P.  6  ]  3d,  .That  the  mother  may  also 
do  the  same  when  her  children  are  without  father,  and  she  appoints 
them  her  heirs,  but  not  otherwise;  however  if  she  does  name  a  guar- 
dian, he  shall  be  considered  and  admitted  as  a  testamentary  guar- 
dian, if  the  judge  will  confirm  the  appointment,^  L.  6.  tit.  16.  P.  6. 

*  In  this  sense,  Palaeio8  obsenres, — the  text  gives  as  to  understand  that  the  express 
will  of  the  testator  would  not  constitate  law,  unless  the  father  should  institute  him  heir. 
But  he  adds,  that  if  a  father  should  appoint  a  guardian  to  his  son,  the  appointment  would 
be  valid,  aUhou;Th  he  should  disinherit  his  son,  $  fin.  Inst,  dc  Tut;  for  that  this  nomina- 
tion does  not  depend  npon  the  fact  of  institution,  or  disinherison,  but  on  the  power  of  tho 
&ther  {patria  potestad),  and  he  refers  to  L.  3.  tit.  16.  p.  6. 

'  By  the  Roman  Law,  a  guardian  might  be  appointed  to  a  posthumous  son,  as  well  as 
to  one  already  in  existence;  and  to  such  a  degree  does  the  Roman  law  agree  with  ours  in 
this  respect,  that  it  may  be  said  our  law  is  taken  from  §  4.  Inst,  de  TuU,  and  from  L.  1. 
de  Testament,  Tut,  PalaeioB  (3). 

^  One  of  the  conditions  requisite  to  authorise  the  nomination  of  a  guardian  by  testa- 
ment is,  that  the  ward  (pupUo)  be  in  the  power  of  him  who  appoints,  L.  3.  tit.  16.  P.  6. 
And  as  the  married  son  passes  by  the  act  of  marriage  from  the  power  of  the  father,  L.  8. 
tit  1.  lib.  5.  Rec.  [L.  3.  tit  5.  lib.  10.  Nov.  Rec]  the  grandfather,  therefore,  cannot 
appoint  a  guardian  by  testament  to  his  grandchild,  except  in  the  case  where  his  father 
shall  not  have  been  married  (velado),  Palacio$  (4).  This  exception  does  not  appear 
very  intelligible.  The  word  **  velado^  may,  however,  have  some  other  meaning  than  the 
sense  in  wiiich  it  is  here  translated. 

7  As  well,  {^PulaciM)^  in  the  case  in  which  she  may  institute  them  her  heirs,  as  that 
in  which  she  may  not,  although  she  might  leave  them  part  of  her  property,  would  the 
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[L.  6.  tit.  16.  P.  6.]  4th,  That  the  father  may  appoint  a  guardian 
for  his  natural  child,*  who  must,  however,  be  confirmed  or  approved 
of  by  the  judge,  L.  8.  tit.  16.  P.  6.  [L.  8.  tit.  16.  P.  6.]  5th,  That 
the  testamentary  guardian  must  be  named  with  certainty  and  indi- 
viduality of  person;  because,  6th,  If  a  person  be  named  as  a  guar- 
dian, whose  name  is  common  to  another,  unless  there  be  certain 
proof  which  of  them  the  testator  intended,  neither  shall  be  guar- 
dian, L.  7.  tit.  16.  P.  6.  [L.  7.  tit.  16.  P.  6.]  7th,  That  the  testa- 
mentary guardian  may  be  appointed  conditionally,  for  a  certain  or 
specified  time,  and  simply  or  absolutely;  in  which  cases  the  will  of 
the  testator  must  be  invariably  complied  with,  L.  8.  tit.  16.  P.  6. 
[Lu  8.  tit.  16.  P.  6.] 

As  testamentary  guardianship  in  s6  much  or  so  far  subsists  as  it  is 
beneficial  and  useful  to  the  minor,  it  follows,  that  if  the  mother  or 
grandmother  be  named  guardian,  by  will  of  the  father,  they  may 
act,  provided  they  do  not  marry  a  second  time,  and  that  they  re- 
nounce whatever  rights  may  be  favorable  to  them  and  prejudicial 
to  the  orphan,  which  is  founded  on  the  presumption  that  the  woman, 
in  desiring  another  marriage,  has  placed  her  afiection  on  the  husband 
and  not  on  her  child,  on  account  of  her  love  of  whom,  she  was  ad- 
mitted to  the  guardianship,  LI.  4.  and  5  tit.  16.  P.  6.  [LL  4.  and  5.  tit. 
16.  P.  6.] 

§  2.  We  have  said,  that  in  default  of  a  testamentary  guardian  the 
nearest  relations  of  the  minor  succeed  by  law  to  the  guardianship, 
which  forms  the  second  species  of  guardianship,  called  lawful: 
whence  it  arises,  1st,  That  this  right  proceeds  from  the  nearest  de- 
gree of  consanguinity  with  the  orphan;  and  thus  the  nearest  of  kin 
(parentesco)  ought  to  be  preferred;  and  in  default  of  such,  he  who 
immediately  succeeds  him  in  this  consanguinity,  L.  9.  tit.  16.  P.  6.; 
[L.  9.  tit.  16.  P.  7.];  because,  2d,  Lawful  guardianship  follows  the 
laws  of  succession  or  inheritance,  which  will  be  hereinafter  set  forth. 
Hence  it  is  that,  3d,  The  mother  is  the  first  entitled  to  this  right,  and 
in  default  of  her,  the  grandmother;  and  in  default  of  both,  or  in  [  9  ] 
case  of  their  unwillingness  to  accept,  the  nearest  relation  (pariente) 
Lu  9.  tit  16.  P.  6.  [L.  9.  tit.  16.  P.  6.]  with  this  difference,  that  by  L. 
3.  tit.  3.  lib.  4.  del  Fuero  JuzgOy  the  mother  was  first  entitled,  and  in 
case  she  married,  then  the  elder  brother  of  the  minor,  on  his  attaining 
the  age  of  twenty,  in  default  of  whom  the  paternal  uncle  entered  on 
the  guardianship,  from  whom  it  passed  to  his  son,  finishing  with  those 
related  by  blood  to  the  minor. 

motlier*!  nomination  require  the  confirmation  of  the  judge;  hut  with  this  difTerenoe, 
that  in  the  first  caie,  the  judge  mast,  necetaarily,  confirm;  but  in  the  lecond  not,  L.  6. 
tit  16.  P.  6.  He  adds,  that  the  confirmation  of  the  judge  is  necessary  in  either  case, 
because  (he  mother  is  not  invested  with  the  power  of  the  father  {patrta  pqteatad)  over 
ber  children,  from  which,  as  has  been  observed,  arises  the  right  to  appoint  a  testamentary 
guardian. 

9  If  he  institute  him  heir,  the  same,  as  we  shall  say,  in  the  case  in  which  any  other 
person  should  institule  a  stranger  bis  heir,  and  appoint  a  guardian  for  himi  L.  8.  tit,  16. 
P.  6.     Palados(6). 
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The  above  L.  9.  tit.  16.  P.  6.  [L.  9.  tit  16.  P.  6.]  having  given  the 
preference  of  lawful  guardianship  to  the  mother  and  grandmother,  it 
is  clear  that  there  was  no  foundation  for  the  establishment  hy  Gutter^ 
rez  of  a  fourth  species  of  guardianship,  as  exercised  by  the  mother 
and  grandmother.^  See  his  treatise  De  Tuieiis  and  CvrU^  Part  1. 
cap.  8.  4th,  If  there  be  many  or  several  relations  of  the  minor  ia 
the  same  degree  of  consanguinity,  all  shall  be  guardians,  L.  11.  tit* 
16.  P.  6.,  TL.  11.  tit  16.  P.  6.]  and  shall  administer,  as  will  be  spokea 
of  in  the  following  chapter. 

The  lawful  guardianship  of  patrons  is  not  now  recognised  or 
known. 

&  3.  In  order  that  the  judge  may  proceed  to  the  appointment  of  a 
dative  guardian  with  due  cognisance  {conocimientOy)  and  may  have 
regard  to  the  best  interest  of  the  minor,  it  has  been  established,  1st, 
That  regularly  a  petition  shall  precede  this  appointment  2d,  That 
not  every  judge  can  make  it  Sd,  That  the  appointment  of  this 
description  of  guardian  takes  place  only  in  default  of  a  testamentary 
or  lawful  guardian,  LI.  2.  and  12.  tit  16.  P.  6.  [li.  2.  and  12.  tit  16* 
P.  6.] 

The  presentation  of  a  petition  to  the  judge  for  the  nomination  of  a 
guardian  being  previously  required,  it  results,  1st,  that  the  nearest 
relations  ought,  in  the  first  place,  to  petition  for  it;  and  failing  to  do 
it  they  lose  the  right  of  succession  or  inheritance,  which  they  may 
possess,  to  the  property  of  the  minor,  L.  12.  tit  16.  P.  6.  [L.  12.  tit 
16.  P.  6.]  2d,  That  in  default  of  these,  the  friends  of  the  minor  shall 
petition;  and  in  default  of  all  such,  any  inhabitant  of  the  place,  L. 
12.  tit  16.  P.  6.  [L.  12.  tit  16.  P.  6.]  3d,  Thai  when  no  one  shall  do 
this,  and  the  judge  have  information  that  the  minor  is  without  pro- 
tection, he  ought  officially,  and  in  virtue  of  the  power  committed  to 
him,  to  appoint  a  guardian.  As  every  judge  cannot  appoint  a  guar- 
dian, it  must  be  observed:  1st,  That  competent  judges  only  can  do 
so,  such  as  those  who  reside  or  have  jurisdiction  in  the  domicile  of 
the  minor,  or  in  the  birthplace  of  himself  or  his  father,  or  in  the  place 
[  10  ]  where  the  greatest  part  of  the  real  property  of  the  minor  is, 
L.  12.  tit  16.  P.  6.  [L.  12.  tit  16.  P.  6.];  and  except  these,  no 
judge  can  appoint  a  guardian,  Oulierrez  de  Tut.  et  Cur.  Part  1. 
cap.  16.  2d,  That  if  it  shall  happen  that  the  three  above-mentioned 
judges  shall  appoint  a  guardian,  the  first  named  shall  act;  but  if  the 
appointment  has  taken  place  in  the  same  day,  and  the  precedence 
cannot  be  ascertained,  then  the  appointment  by  the  judge  of  the 
domicile  of  the  minor  shall  take  effect  or  be  valid.^®    This  is  conjee- 

>  The  mother  and  gfrandmother  cannot  be  compelled  to  take  upon  themaelvet  thit 
f  uardianship ;  with  the  difference,  that  the  collateral  rclationa  may  be  according  to  their 
l^ater  proximity.  For  thia  reason,  the  gfnardianship  of  the  mother  and  grrandmother  ia 
termed  irrtfru^r,  afumymoMa,  and  txtraordinmry^  as  bath  been  already  observed  by 
/*e6rero,  {Reformado)^  P.  2.  Lib.  1.  cap.  1.  §  2.  num.  54.    Falaeiat  (1). 

i<^  But  the  practice  ia,  Tor  the  appointment  of  the  guardian  to  be  made  in  the  place 
where  the  execution  or  the  administration  of  the  testament  (testamentaria)  is  establiahed* 
F<6rar0  {Refinrmado)  P.  2.  Lib.  1.  c  1.  ^  2.  num.  57.    Palaeum  (2). 
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ttnred  from  the  order  in  which  these  judges  are  named  in  L.  12.  tit 
16.  P.  6.  [L.  12.  tit.  16.  P.  6.]  quoted.  See  Chregorio  Lopez  in  his 
comment  13  on  this  law."  3cl>  That  this  nomination  belongs  to  the 
senior  or  superior  judge  who  may  delegate  it  to  the  inferior  judge 
when  the  property  of  the  minor  does  not  exceed  in  value  five  hun- 
dred maravedis,"  L.  12.  tit.  1^.  P.  6.  4th,  That  the  nomination  of 
guardian  for  the  orphan  of  a  grandee  or  nobleman  {grande)  belongs 
to  the  king,  or  the  magistrate  to  whom  he  shall  grant  a  particular 
commission  for  the  purpose,  L.  14»  tit.  5.  lib.  2.  Rec.  [L.  17.  tit.  1. 
lib.  6.  Nov.  Rec.] 

The  administrative  or  judicially  nominated  guardian  being  the  one 
appointed  in  default  of  the  testamentary  or  lawful,  it  follows,  1st, 
ITiat  by  reason  of  the  temporary  absence  or  incapacity  alone  of  the 
testamentary  or  lawful  guardian,  a  curator  or  administrator,  and  not 
a  guardian^is  so  appointed,  L.  13.  tit.  16.  P.  6.  ad.  fin.  [L.  13.  tit 
16.  P.  6.  ad.  fin.]:  and  2d.  That  his  appointment  only  continues 
until  the  age  of  fourteen  of  a  male  and  twelve  of  a  female  minor, 
L.  12.  tit  16.  P.  6.  [L.  12.  tit.  16.  P.  6.]  See  the  formule  of  this 
appointment  in  L.  94.  tit  Ig.  P.  3.  [L.  94.  tit  18.  P.  3.] 

The  confirmation  or  decree  of  the  judge  for  the  administration  and 
care  of  the  person  of  the  minor  (pupilo)  is  necessary  to  the  exercise 
of  the  office  by  either  of  these  three  kinds  of  guardians,  as  appears 
by  LI.  4.  6.  and  8.  tit  16.  P.  6.  [LI.  4.  6.  and  8.  tit  16.  P.  6.]  and 
if  L.  3.  tit  16.  P.  6.  [L.  3.  tit  16.  P.  6.]  seems  \o  except  from  this 
general  rule  the  guardian  named  by  the  father,  by  making  no  men- 
tion of  such. decree,  it  is  to  be  presumed  that  a  father  will  select  a  fit 
and  qualified  person,  to  whom  he  commits  the  charge  of  the  person 
and  property  of  his  lawful  child. 

Cap.  3.  Curator  is  he  who  is  appointed  as  guardian  of  those  above 
fourteen  and  under  twenty-five  years  of  age,  being  of  sane  mind, 
and  even  of  those  above  twenty-five,  who  are  insane  or  deprived  of 
sense  {desmemoriados),  L.  13.  tit  16.  P.  6.  [L.  13.  tit  16  P.  6.] 
which  definition  ought  to  be  extended  to  prodigals  or  spendthrifts, 
who  are  considered  insane  or  foolish  by  reason  of  their  bad  [11] 
conduct 

Many  of  the  things  which  we  have  before  mentioned  with  respect 
to  guardians, must  be  understood  to  apply  to  curators;  we  shaH  there- 
fore proceed  to  notice  the  following  diflferences.  1st,  That  males 
above  fourteen  and  females  above  twelve  years  of  age  cannot  be 
compelled  to  receive  a  curator  against  their  will,  except  it  be  with 
respect  to  law  suits,  L.  13.  tit  16.  P.  6.  [L.  13.  tit  16.  P.  6.]  2d, 
That  a  curator  ought  not  to  be  appointed  by  last  will  or  testament; 
and  if  he  be,  his  confirmation  by  the  judge  will  be  necessary,  L.  13. 
tit  16.  P.  6.  [L.   13.  tit  16.  P.  6.]     3d,  That  there  is  no  lawful 

"  GregoHo  Lopez  says  there,  the  judge  of  the  minor*!i  birth-place;  but  I  am  of  opinion 
that  the  judge  of  the  minor's  domicile  in  preferred.    PalacioB  (3). 
»  **  Of  gold"  ia  understood.    Fatac%o$  (4). 
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(legiiima),  curatorship  with  respect  to  madmen, ^^  according  to 
Lopez  in  his  Gi.  2.  on  L.  2,  iii.  16.  P.  6.  [L.  2.  tit.  16.  P.  6.  Gl.  2.] 
4th,  That  the  curator  is  appointed  in  the  first  place  for  the  care  of 
the  property,  and  consequently  of  the  person  of  the  minor,  Lopez, 
GL  2.  on  L.  13.  tit.  16.  F.  6.  [L.  13.  tit.  16.  P.  6.  Gl.  2.] 

Guardianship  ending  at  fourteen  in  males,  and  twelve  in  females, 
curatorship  commences  at  those  respective  ages  of  the  respective 
sexes;  ahhough  the  nomination  of  a  curator  will  take  place  always 
when  guardianship  is  put  an  end  to,  for  any  of  the  causes  which  we 
shall  specify  in  Title  IV.,  when  we  treat  of  this  subject- 

i>  That  there  in  no  lawful  curatorahip,  except  it  is  with  rcj^ard  to  madmen,  is  what 
18  slated  by  Gregorio  Lopez,  Biit  if  in  this  case  it  is  valid,  as  is  to  bo  supposed,  from 
the  Roman  Law,  he  should  have  said,  that  the  same  species  of  curatorship,  for  the  same 
reason,  exists  with  regard  to  prodigals.    Palacio$  (1). 
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TITLE  III. 

OF  THE  OBLIGATIONS  OF  GUARDIANS  AND  CURATORS. 

Cap.  1.  In  order  to  the  due  discharge  by  the  guardian  or  [  12  ] 
curator  of  the  duties  of  the  office,  it  is  necessary,  not  only  that  the 
guardianship  or  curatorship  be  admitted  according  to  the  laws  of  the 
kingdom,  but  that  it  be  also  exercised  according  thereto.  1st,  The 
guardianship  is  admitted  according  to  these  laws,  when  the  guardian, 
on  his  admission,  places  in  security  the  minor  and  his  property.* 
2d,  It  is  duly  exercised  when  the  guardian  takes  care  in  the  first 
place  of  the  person  of  the  minor,  and.  consequently  of  his  property 
and  effects. 

§  1.  That  the  undertaking  the  oflSce  of  guardian  consists  in  plac- 
ing in  security  the  person  and  properly  of  the  minor,  is  evident.  1st, 
Because  our  laws  direct  in  the  first  place  that  the  guardian  shall  give 
security  on  oatli,  L.  9.  tit.  16.  P.  6.  [L.  9.  tit.  16.  P.  6.]  And  if  he 
does  not  give  security*  his  acts  are  invalid,  and  it  even  affords  ground 
for  the  judge's  depriving  him  of  the  administration ;  in  this  case,  how- 
ever, of  a  mother  or  grandmother  being  lawful  guardian,  they  are 
only  obliged  to  i  make  the  renunciations  we  have  before  mentioned,* 

1  The  literal  tronslation  is  here  ^iven ;  but  perhaps  the  better  translation  would  be, 
"gives  security  for  the  property  of  the  minor." 

*  It  would  seem,  that  the  testamentary  guardian  only  was  excepted  from  giving  secu- 
rity, by  the  civil  law.  This  is  stated  in  a  manuscript  course  of  the  Lectures  of  Dr. 
Halifax^  in  my  possession,  although  this  exception  is  not  stated  in  the  printed  analysis  of 
these  lectures.  Browne  would  seem  to  infer  this  exception  in  p.  134.  Ist  vol.  2d  edit  of 
his  lectures.  He  says,  the  legitimate  and  dative  tutor  took  an  oath  nearly  resembling 
that  of  our  executors  and  administrators,  to  administer  faithfully,  and  to  render  a  just 
account  when  required.  They  also  wore  obliged  to  give  security,  &c  Woody  in  his 
Inst.  Civ.  L,  p.  129,  130.  4th  fot.  edit.,  speaking  of  the  administration  of  tutelage  and 
curatorship,  says: — ''That  this  security  is  to  be  constantly  given  by  those  guardians 
which  the  law  only  does  assign ;  for  it  is  not  required  from  guardians  appointed  by  testa* 
ment,  or  by  the  magistrate  upon  inquisition ;  for  the  testator  and  the  magistrate,  by  such 
a  desigaaticm,  have  already  approved  of  their  honesty.  But  these  two  may  sometimes  be 
forced  to  give  security ,"  &c.  Since  the  foregoing  note  was  written,  the  translator  has 
obtained  the  edition  of  the  text,  with  notes  by  PalacioSy  who  observes  on  this  point,  **that 
when  L.  9.  tit  18.  P.  6.,  &>  L.94.  tit.  18.  P.  3.,  which  also  treats  of  this  matter,  say  that 
guardians  ought  to  give  security,  they  only  speak  of  lawful  guardians ;  but  that  they 
make  no  mention  of  testamentary  guardians,  nor  of  thone  judicially  appointed  {dativo9\ 
nor  is  there  any  law  which  imposes  on  them  such  an  obligation.*^  He  adds,  however, 
that  practice  has  nevertheless  established  the  giving  security  also  by  guardians  judi. 
dally  appointed ;  and  that  Greg,  Lop,  Gl.  5.  L.  9.  tit  16.  P.  6.  slated  it  was  the  case  in 
his  time. 

*  Palacuf  (2)  here  observes,  that  he  finds  a  law  which  obliges  lawful  guardians  to 
give  security ;  and  that  he  does  not  discover  any  which  exempts  from  tliis  obligation  the 
mother  nor  grandmother;  and  that  he  does  not,  on  this  account,  feel  himself  warranted 
in  say iitg  that  they  are  released  therefrom;  that  if  authority,  besides  reason,  avails  any 
thing  in  this  case,  Gregorio  Lopez^  (and  many  otlier  authors)  in  Gl.  8.  L.  9.  tit.  16.  P.  6. 

aya«  that  they  ought  to  give  security. 
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L.  9.  tit.  16.  P.  6.  [L.  9.  tit.  16.  P.  6.]  2d,  Because  guardians  and 
curators  are  obliged  to  make  an  inventory;  and  if  they  do  not,  may  be 
removed, unless  there  be  just  cause  for  their  not  niaking  it;  but  even 
in  this  case  it  ought  immediately  to  be  ordered  to  be  done,^  L.  15.  tit. 
16.  P.  6.  [L.  15.  tit.  16.  P.  4.]  And  this  inventory  must  be  made  with 
the  permission  of  the  judge,  before  a  public  Escribano,  and  with  a  spe- 
cification of  moveables  or  personal  effects,  of  real  property,  and  other 
things  prescribed  by  L.  99.  tit.  18.  P.  3.,  [L.  99.  tit.  18.  P.  3.,]  this  iriven- 
[13]  tory  being  of  such  force  and  effect,  that  no  opposition  can  be  made 
to  its  correctness  by  the  guardian,  although  he  may  have  therein  enu- 
merated more  property  than  the  minor  possessed,  L.  120.  tit.  18.  P.  3. 
[L.  120.  tit.  18.  P.  3.]  But  when  there  is  no  property  the  guardian 
otight  to  make  a  solemn  declaration  to  the  effect  before  the  judge,  in 
order  that  this  declaration  or  protest  may  serve  him  by  way  of  in- 
ventory, or  discharge  with  regard  to  accounts,  Lopez  on  L.  99.  tit, 
18.  P.  3.  Gl.  3.  [L.  99.  tit.  18.  P.  3.  Gl.  3.]  3d,  Because  the  property 
of  the  guardian  is  pledged,  or  bound  to  the  minor  and  his  heirs,  from 
the  day  on  which  he  began  to  exercise  his  guardianship,  until  that  of 
his  rendering  an  account  thereof,  L.  23,  tit.  13.  P.  5.  [L.  23.  tit.  13. 
P.  5.] 

§  2.  ITie  guardianship  being  entered  on  under  these  solemnities,  it 
ought  to  be  faithfully  and  lawfully  administered.  For  which  reason, 
as  it  often  happens  that  this  administration  is  committed  to  many, 
either  because  the  testator  appoints  them,  or  because  they  happen  to 
stand  in  the  same  degree  of  consanguinity  to  the  minor,  and  the  ma- 
gistrate assigns  this  charge  equally  to  all,  which  always  produces  dis- 
putes among  the  co-guardians,  and  bad  consequences  to  the  minor; 
they  may  agree  upon  one  among  themselves  to  discharge  the  duties 
of  the  administration  with  the  approbation  of  the  judge;  who,  in 
case  they  should  disagree  as  to  the  nomination,  may  name,  as  ad- 
ministrator, him  who  shall  offer  the  best  security,  L.  11.  tit.  16.  P.  6. 
fL.  11.  tit.  16.  P.  6.] 

In  order  to  this  good  or  faithful  administration  two  obligations  are 
necessary;  one  which  regards  the  care  of  the  person  of  the  minor, 
and  the  other  which  relates  to  the  care  of  his  property.  The  first  is 
the  principal,  and  it  follows,  in  the  first  place,  1st,  That  the  guardian 
can  in  no  case  leave  the  minor  defenceless:  wherefore,  2d,  He  ought 
to  prosecute  or  defend  the  suit  commenced  by,  or  instituted  against 
him;  in  which  case  if  there  be  two  or  more  guardians,  either  of 
them  may  do  it  alone,  if  the  others  be  not  present:  but  this  must  be 
understood  when  the  minor  is  under  seven  years  of  age;  because  if 
he  be  older,  he  may  himself  prosecute  and  defend  with  the  consent 
and  presence  of  his  guardian,  L.  17.  tit  16.  P.  6.  [L.  17.  tit.  16.  P.  6.] 

^  The  gaardianship  or  oaratorship  bein^  appointed,  that  is  to  say,  beinjr  committed  by 
the  mdge  to  the  guardian  or  curator  respectively,  the  practice  is  **  to  deliver  the  property 
to  htm  by  inventory,  before  he  enters  on  the  ezercioe  of  his  office,  for  the  responsibility 
of  which  he  binds  himself  in  the  instrument  which  he  executes,  in  order  to  avoid  all  fraud 
and  suspicion  of  occultation."   Palacios  (3). 
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Sdy  The  guardian  ought  to  appear  in  person  in  these  suits,  and  not 
by  attorney,  L.  17.  tit.  16.  P.  6.;  [L.  17.  tit.  16.  P.  6.;]  and  4th,  if  he 
find  himself  prevented  from  doing  so,  he  may  name  an  attorney  for  a 
particular  suit,  which  must  be  expressed  in  the  power,  the  form  [  14  ] 
of  which  will  be  seen  in  L.  96.  tit.  18.  P.  3.,  [L.  96.  tit.  18.  P.  3.,]  but 
always  under  the  obligation  of  being  subject  to,  or  liable  for  the  in- 
jury or  damage  which  may  result  from  this  appointment,  L.  96.  tit. 
18.  P.  3.  [L.  9S,  tit  18.  P.  3.]  5th,  If  sentence  or  final  judgment  be 
given  against  the  guardian,  in  such  suits,  levy  must  not  be  made  upon 
his  property,  but  upon  that  of  the  minor,  L.  17.  tit.  16.  P.  6.  [L.  17.  tit 
16.  P.  6.]  6th,  He  ought  to  interpose  his  authority  in  the  affairs  and 
contracts  of  the  minor;  because  otherwise  the  minor  shall  not  be  bound 
to  the  performance  of  the  contract,  or  to  those  with  whom  he  makes 
it,  unless  the  obligation  or  covenant  be  beneficial  to  the  minor,  as  laid 
down  in  L.  17.  tit  16.  P.  6.  [L,  17.  tit  16.  P.  6.]  7th,  He  ought  to  pro- 
vide  for  him  education  and  instruction  in  those  sciences  or  arts  suited 
to  bis  family,  birth,  and  property,  L.  16.  tit.  16.  P.  6.  [L.  16.  tit  16. 
P.  6.]  6tfa,  He  ought  to  provide  him  with  aliment  from  his  personal 
property  (caudales)  according  to  the  direction  of  the  judge,  leaving 
always  the  real  property  {finca^)  imtouched;  but  when  it  is  not  fit 
to  make  known  the  state  of  his  riches  or  poverty,  the  guardian  may 
furnish  it  from  his  own  means,  and  afterwards  have  recourse  for  re- 
muneration to  the  property  of  the  minor,  L.  20.  tit.  16«  P.  6.  [L.  20* 
tit  16.  P.  6.]  9th,  He  must  provide  him  with  a  house  or  dwelling, 
which  shall  be  the  one  that  his  father  shall  have  pointed  oat  in  his 
will;  and  in  case  of  no  such  direction,  he  shall  be  brought  up  in  the 
house  of  his  mother;^  but  should  the  minor  have  no  mother,  or 
^ould  she  marry  a  second  time,  he  must  be  brought  up  in  the 
house  which  the  judge  shall  determine  upon,  who  must  take  care  of 
the  minor,  and  attend  to  his  welfare;  but  by  no  means  shall  he  be 
brought  up  in  the  house  of  the  person  who  may  inherit  the  property 
of  the  minor,  L.  19.  tit  16.  P.  6.  [L.  19.  tit  16.  P.  6.] 

The  second  obligation,  which  relates  to  the  care  of  the  property  of 
the  minor,  is  comprehended  under  the  following  rules:  1st,  That  the 
guardian  cannot  alienate  or  dispose  of  any  of  the  moveable  goods  or 
chatties  {mueblesy  of  the  ward  without  the  permission  of  the  judge 

*  I  have  translated  *^caudale$**  personal  propertjr,  and  *^finea^*  real  property;  but  I 
apprehend  the  meaning  5f  the  text,  as  grathered  from  L.  2(K  tit.  16.  P.  6.  is,  that  the  in- 
torast  of  money,  before  the  capital  and  personal  property,  such  as  money,  and  the  rents 
or  prodoce  of  real  estate,  shall  be  applied  for  the  purposes  mentioned,  before  recourse  is 
kad  to  the  raal  property  of  the  minor. 

•  Being  of  good  &me.     Vide  h.  19.  tit.  16.  P.  6. 

T  i.  e.  Personal  property.  The  text  makes  use  of  **  fn«e62e«,**  but  the  law  quoted  uses 
the  word  **cosa«,'^  which  implies  property  in  general,  without  distinction;  whereas 
**  muebUsj^*  in  its  fullest  sense,  only  comprehends  all  sorts  of  personal  property.  Greg, 
Idtp.  Gl.  9.  L.  4  tit.  $.  P.  5.  seems  to  think,  that  personal  property  is  not  understood  by 
this  law;  and  he  appears  to  be  supported  in  this  opinion,  from  what  may  be  inferred  from 
L.  14.  tit  11.  P.  4  ad  fin.  **  mas  si  qnisiesse  dar  la  dote  de  las  cosas  muebles,'*  &c.  Vide 
also  L»  IB.  tit.  16.  P.  6.  Since  this  was  written,  the  possession  of  the  edition  of  the  text 
by  BaUicim<t  enables  me  to  add^  that  the  guardian  may  dispose  of  the  personalty  (cosa# 
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of  his  domicile,  which  shall  not^  granted  without  cognisance  of  the 
cause  of  such  alienation  or  sale,  and  of  its  utility  to  the  minor,  L.  4. 
tit.  5.  P.  5.  [L.  4.  tit.  5.  P.  5.];  however  he  may  make  such  sale  with- 
out the  knowledge  of  the  judge,  wheu  it  is  done  for  the  purpose  of 
providing  a  marriage  portion  {dote)  for  a  female  ward,^  L,  14.  tit.  11. 
P.  4.  [L.  14.  tit  11.  P.  4.]  2(1,  Much  less  can  he  dispose  of  the  real 
property  of  the  minor,  unless  it  be  to  enable  him  to  pay  debts  due  by 
the  father,  or  to  marry  the  brother  of  the  minor ;•  but  then  he  must 
obtain  the  approbation  of  the  judge  for  the  purpose,  L.  18.  tit.  6.  P.  6. 
and  L.  14.  tit.  11.  P.  4.  [L.  18.  tit.  6.  P.  6.  and  L.  14.  tit.  11.  P.  4.]  3d, 
And  even  in  these  cases,  which  furnish  just  causes  for  the  alienation 
of  the  real  property,  the  judge  shall  not  consent  to  the  sale  of  the  house 
[  15  ]  of  the  father  or  grandfather  of  the  niinor^*  in  which  it  appears 
he  was  bom,  unless  it  cannot  be  possibly  avoided,  L.  18.  tit.  16.  P.  6. 
[L.  18.  tit.  16.  P.  6.]  4th,  Neither  caa  the  guardian  mortgage  or 
pledge  the  real  property  without  the  authority  of  the  judge,  but  he 
may  the  personal"  provided  manifest  advantage  result  therefrom  to 
the  minor;  for  which  .purpose  he  may"  lay  out  the  money  so  takea 
or  borrowed  on  mortgage  or  pledge  for  the  minor's  profit  and  gain, 
L.  8.  tit  13.  P.  5.  [L.  8.  tit  13.  P.  5.]  5th,  That  the  guardian  cannot 
purchase  any  thing  belonging  to  the  minor  without  the  express  per- 
mission of  the  judge^  and  the  consent  of  his  co-guardians,  L.  23.  tit 
11.  lib.  5.  Rec.  L.  4.  tit  5.  P.  5.  [L.  1.  tit  12.  lib.  10.  Nov.  Rec.]; 
and  even  in  this  case  it  must  be  for  the  manifest  advantage  and  utility 
of  the  minor,  for  if  it  be  not,  the  minor  has  his  remedy  of  restitution 
against  the  injury,  the  demand  for  which  he  must  make  judicially 
within  four  years  after  coming  of  age,  L.  4.  tit  5.  P.  5.  [L.  4,  tit.  5. 
P.  5.]  6th,  But  notwithstanding  the  guardian  may,  of  his  own  autho- 
rity, incur  all  necessary  expenses;  which  the  law  allows,  such  as  for 
the  payment  of  schoolmasters,  debts,  marriage  portions  {doles) ^  &c., 
for  the  repayment  of  which  all  the  property  of  the  minor  remains 

muthles)  not  of  a  precious  kind,  witboat  the  anthoritj  of  the  jadge,  according  to  the  more 
commonly  received  opinion. 

8  Palacin  (2)  observes,  that  what  L.  14.  tit  11.  P.  4.  cited,  says,  is,  that  a  fcmmo 
covecte  under  25  years  of  age,  may  assign  to  her  husband,  with  the  authority  of  her 
curator  {dote\  out  of  her  personal  property;  but  that  she  cannot  out  of  her  real  property, 
without  the  authority  of  the  judge.  He  adds,  that  without  the  knowledge  and  consent  of 
the  judge,  and  without  cognisance  of  the  cause,  the  guardian  cannot  alienate  the  property 
of  his  ward,  neither  for  the  purpose  of  giving  a  marriage  portion,  ((2e  dotaf)  to  hin  female 
ward,  or  her  sister,  nor  for  any  other  purpose;  and  he  refers  to  L.  18.  tit  16.  P.  6.  and 
others. 

^  The  sister  of  the  minor,  or  the  minor  himself^  and  for  other  neoessary,  just,  or  lawful 
reason.     Vide  L.  18.  tit  16.  P.  6^  quoted  in  the  text 

10  Nor  the  old  servants  of  ditto.     Vide  the  law  quoted,  L.  18.  tit  16.  P.  6.  ad  fin, 

11  It  is  the  opinion  of  PalacioM  (4)  that  L.  8.  tit  13.  P.  5.  must  be  understood  only  to 
mean  such  personal  property  as  is  not  precious  or  valuable. 

i>  Palados  observes,  that  it  would  be  more  correct  to  say,  **  ought  to  lay  out  or  invest,'* 
inasmuch  as  L.  8.  tit.  13.  P.  5.,  cited  in  the  text  directs  it  to  be  done. 

19  L.  1.  tit  12.  lib.  10.  Abe.  Ree,  (L.  23.  tit  11.  lib.  5.  Rec)  makes  no  such  exception; 
and  see  Azevedo  on  this  law.    N.  5,  and  6. 
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bound  to  the  guardian.  Greg.  Lop.  on  L.  23.  tit  13.  P.  5.  61o.  4.  ad 
fin.^^  [L.  23.  tit.  13.  P.  5.  LI.  4,] 

§  3.  The  administration  of  guardianship  being  weighty  or  burthen- 
some,  it  would  be  difficult  to  find  guardians  who  would  discharge 
this  obligation  gratuitously;  upon  which  principle  is  founded  the 
provision  made  by  L.  2.  tit  7.  lib.  3.  del  Fuero  Real,  which  assigns 
to  the  guardian  for  his  trouble  the  tenth  (decima)  of  the  rents  or  pro- 
duce of  the  property  of  the  minor,  after  deducting  the  expenses," 
from  the  day  the  guardian  accepted  the  office,  took  the  necessary 
oath,  and  gave  the  requisite  security;  The  origin  of  this  allowance 
of  the  decima  is  to  be  found  in  the  laws  of  the  Goths,  as  appears  by 
L.  3.  tit  3.  lib.  4.  Fuero  Juzgo.  This  subject  is  fully  treated  of  by 
Gaspar  Balsa,  in  his  work  de  Decima  Tuiori  Hispano  jure  prae- 
standa,  to  which  we  refer. 

§  4.  These  principles  apply  to  the  curators  or  administrators  of 
minors  under  twenty-five  years  of  age;  and  in  order  to  determine 
whether  the  contracts  which  thev  celebrate  or  enter  into  without  the 
authority  of  their  curator  be  valid  or  not,  it  must  be  ascertained  or 
seen  whether  they  be  useful  or  prejudicial  to  them;  which  rule  is  laid 
down  in  L.  17.  tit  16.  P.  6.,  [L.  17.  tit  16.  P.  6.],  and  which  is  con- 
firmed with  respect  to  different  kinds  of  obligations  or  contracts  by 
lA.  3,  4,  and  5.  tit  1.  P.  5.;  [LI.  3,  4,  5.  tit  1.  P.  5.];  L.  4.  tit.  12.  P. 
5.;  [L.  4.  tit  12.  P.  5.];  L.  47.  tit  13.  P.  5.,  [L.  47.  tit  13.  P.  5.],  and 
by  other  laws.  Not  only  is  the  contract  which  is  prejudicial  to  the 
minor  null,  but  he  may  also  recover  damages  for  loss  {menos^  [16] 
cabos)  sustained  thereby  according  to  LI.  2,  3.  5.  and  7.  tit  19.  P.  6., 
[LI.  2,  3.  5.  7.  tit  19,  P.  6.],  unless  there  be  fraud  or  deceit  {engano) 
on  the  part  of  the  minor;  for  the  law  protects  or  favors  the  person 
cheated  or  deceived,  L.  6.  tit  19.  P.  6."  [L.  6.  tit  19.  P.  6.] 

M  This  IS  not  the  opinion  of  Greg,  Lop.  bimtelf;  bat  he  reiS^ri  to  another  author,  Alberie; 
whose  opinion  seems  to  be,  that  the  guardian  has  not  a  tacit  lien  on,  or  right  of  retention 
of,  the  property  of  the  minor  in  such  cases,  except  the  demand  be  clear,  or  settled  {debitum 
hjuidum). 

»  See  L.  4.  tit.  14.  P.  6.  Ayora^  de  PartU.  p.  135,  n.  9.,  sajs :  **  Deduetis  expenna 
futrendorvm  coUigtndorum  eonBervatorumque  gratia  factie** 

Palacioe  (I),  hero,  observes,  that  the  decima  doea  not  belong  to  the  guardian,  nor  cura* 
tor  of  the  king,  or  of  noblemen  {tnagnate$)^  and  powerful  or  opulent  persons  {podero$a$\ 
who  have  large  rents  or  incomes;  nor  to  the  curator  of  the  property  of  absent,  captive,  or 
deceased  persons,  beeauss  be  is  compared  to  an  attorney  who  is  not  cntkled  to  the  decima; 
and  therefore  to  all  such  a  moderate  salary,  proportioned  to  their  labor,  is  allowed.  He 
reiers  to  {Fobr,  Reformado)  P.  2.  lib.  1 .  cap.  1.  §  3.  num.  88. 

»  In  Trinidad  the  rights  and  properties  of  minors  are  further  protected,  in  the  ap- 
pointment of  a  public  officer,  under  the  denomination  of  Father  General  of  Minors,  and 
In  the  registration  of  the  accounts  of  all  guardianships  and  curatorships,  and  of  the  se- 
enrities  entered  into  for  the  faithful  discharge,  by  guardians  and  curators,  of  their  dutiesi. 
See  Appendix  A, 

You  L— 5 


IS  [Book  L 


TITLE  IV. 

OF  THE  EXCUSSS  OR  EXEMPTIONS  (exCUSAs)  OF  GUABDIANS  AND  CU« 
BATORS,  AND  OF  THE  COMPLETION  OF  GUARDIANSHIP  AND  CURA- 
TORSHIP. 

Cap.  1.  As  a  guardian  or  curator  appointed  hy  either  of  the  be«> 
forementioned  ways  may  renounce  or  refuse  this  appointment^  alleg- 
ing in  due  time  before  the  judge  the  excuse  or  cause,  it  is  considered 
or  determined  that  his  ofSce  is  personal  and  public,  because  the  same 
things  which  generally  excuse  or  exempt  from  a  public  personal 
office,  also  exempt  from  guardianship.  Excuse  or  exemption  is  to 
show  judicially  some  lawful  reason  for  which  one  who  is  appointed 
guardian  of  any  minor  is  not  obliged  to  undertake  the  guardianship 
of  his  person  or  property,  L.  1.  tit.  17.  P.  6.  [L.  1.  tit.  17.  P.  6.] 

§  1.  The  excuses  are  either  voluntary  or  necessary.  Voluntary 
excuses  are  judicially  admitted  by  reason  of  privilege,  of  inability, 
(impoiencia)  or  of  delicacy,  (honesiidad,)  By  reascMi  of  privilege 
[  17  ]  are  excused,  1st,  Those  who  have  five  lawful  and  natural  sons 
born  alive,  although  they  may  have  lost  some  of  them  in  war  in  the 
service  of  the  king,  L.  2.  tit.  17.  P.  6.  [L.  2.  tit.  17.  P.  6.]  2d,  Col- 
lectors of  the  royal  rents,  L.  2.  tit.  17.  P.  6.  [L.  2.  tit.  17.  P.  6.]  3d, 
Ambassadors,  L.  2.  tit.  17.  P.  6.  [L.  2.  tit.  17.  P.  6.]  4th,  Judges 
actually  employed,  (en  actual  residencia)^  L.  2.  tit  17.  P.  6.  [L.  2. 
tit.  17.  P.  6.]  Which  four  excuses  are  only  admitted  if  proved  be- 
fore entering  on  the  guardianship,  but  do  not  avail  after,  L.  2.  tit.  17. 
P.  6.  [L.  2.  tit.  17.  P.  6.]  5th,  Professors  of  grammar,  rhetoric,  logic, 
and  medicine,  if  they  are  in  the  actual  exercise  of  their  callings  in 
their  country,  or  if  out  of  it  by  royal  command  or  permission,  L.  3. 
tit.  17.  P.  6.  [L.  3.  tit.  17.  P.  6.]  6th,  Doctors  of  law  who  are  judges 
or  counsellors;  professors  of  philosophy  and  knights  who  are  about 
the  court  of  the  king,  L.  3.  tit.  17.  P.  6.  [L.  3.  tit.  17.  P.  6.]  7th,  He 
that  is  absent  or  abroad  by  order  of  the  king,  being  appointed  guar- 
dian provisionally  by  the  judge;  but  after  he  returns  to  his  country, 
the  charge  of  guardianship  again  devolves  to  him,  and  he  cannot  Ue 
appointed  to  another  guardianship  within  a  year,  unless  by  his  own 
consent,  L.  2.  tit.  17.  P.  6.  [L.  2.  tit.  17.  P.  6.] 

Those  who  are  exempted  from  the  office  of  guardians  by  reason  of 
inability  or  incapacity,  are,  1st,  He  who  is  already  burthened  with 
three  guardianships,  L.  2.  tit.  17.  P.  6.  [L.  2.  tit  17.  P.  6.]  2d,  The 
poor  person  {pordiosero)  who  only  subsists  upon  what  he  obtains  or 
earns  daily,  L.  2.  tit  17.  P.  6.  [L.  2.  tit  17.  P.  6.]  3d,  He  who  is 
continually  sick  and  unable  to  attend  to  his  own  affairs,  L.  2.  tit.  17. 
P.  6.  [L.  2.  tit  17.  P.  6.]    4th,  He  who  can  neither  read  nor  write, 
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and  dare  not,  for  such  reason,  attempt  to  perform  the  duty,  L.  2.  tit. 
17.  P.  6.  [L.  2.  tit.  17.  P.  6.]  5th,  The  person  above  seventy  years 
of  age,  L.  2.  tit.  17.  P.  6.  [L.  2.  tit.  17.  P.  6.]  But  these  exemptions 
do  not  belong  to  the  person  paying  tax  {pechero)  to  the  king,  as  ob- 
served by  L.  12.  tit.  14.;  [L.  12.  tit-  14.];  L.  6.  Rec'  [Lib.  Rec] 

Lastly,  those  entitled  to  voluntary  excuses  by  reason  of  delicacy, 
or  courtesy,  (honesiidad),  are,  1st,  He  who  has  entertained  capital 
enmity  towards  the  father  of  the  minor,  or  was  his  actual  enemy,  L. 

2.  tit  17.  P.  6.  [L.  2.  tit.  17.  P.  6.]  2d,  He  who  has  or  expects  to 
have  a  law  suit  with  the  minor,  L.  2.  tit.  17.  P.  6.  [L.  2.  tit.  17.  P.  6.] 
3d,  The  husband  appointed  guardian  of  the  property  of  his  minor 
wife,  because,  to  avoid  all  suspicion  with  respect  to  himself,  he  ought 
to  pray  for  the  appointment,  by  the  judge,  of  another  guardian,*  L. 

3.  tit.  17.  P:  6.  [L.  3.  tit  17.  P.  61] 

Necessary  excuses  are  those  for  which  a  person  appointed  guar- 
dian cannot,  although  he  might  wish  it,  take  upon  himself  the  [  18  ] 
diarge  of  the  administration,  and  are  referred  to  in  Title  II. 

§  2.  The  guardians  who  wish  to  be  excused  from  the  burthen, 
ought  to  set  forth  their  claim  before  a  competent  judge,  for  which 
purpose  it  is  necessary,  1st,  That  a  petition  be  presented  within  fifty 
days  after  the  party  knew  of  his  appointment.  2d,  That  this  process 
be  instituted  in  the  tribunal  of  the  judge  of  the  place  in  which  the 
guardian  resides  who  claims  to  be  excused.  3d,  That  if  he  should 
be  absent  at  a  distance  of  more  than  100  miles,  he  shall  be  allowed  a 
day  for  every  twenty  miles  of  such  excess,  in  addition  to  the  thirty 
days  which  he  is  entitled  to  by  reason  of  the  100  niiles,  in  order  to 
come  to  allege  his  excuse.  4th,  That  within  four  months^  the  suit  to 
determine  the  validity  of  the  allegation  of  excuse  shall  be  concluded. 
5th,  That  if  the  party  claiming  to  be  excused  shall  feel  himself  ag- 
grieved by  the  sentence  of  the  judge,  he  may  appeal  to  the  superior 
court,  L.  4.  tit  17.  P.  6.  [L.  4.  tit  17.  P.  6.] 

Cap.  2.  Guardianship  and  curatorship  end  in  many  ways.  1st,  By 
the  a!ge  of  the  ward,  which  is  fourteen  in  males,  and  twelve  in  fe- 
males,^ as  is  inferred  from  the  definition  of  guardianship  and  curator- 
ship,  L.  21.  tit.  16.  P.  6.;  [L.  21.  tit  16.  P.  6.];  and  thus  curatorship 
is  terminated  at  twenty-five  years.  2d,  By  the  death  or  banishment 
of  the  guardian  or  ward,  L.  21.  tit  16.  P.  6.  [L.  21.  tit  16.  P.  6.] 
3d,  By  the  fulfilment  or  completion  of  the  condition  and  time,  which 
is  peculiar  to  testamentary  guardianship;  because,  as  we  have  before 

1  Omitted  in  Novisima  Rec^See  Nota,  p.  26.  DahU  of  Laws  in  Novisima  Rec,  edit. 
1805;  also  L.  21.  tit  14.(  lib.  6.  Rtc;  or  L.  13.  tit.  18.  lib.  6.  Nov.  Rec. 

*  Bat  it  should  be  remembered,  tbat  by  the  last  law  (14)  of  ttt  1.  lib.  5.  Rec.  [L.  7. 
fiL  2.  lib.  10.  Nov.  Rec]  a  married  man,  who  has  attained  18  years  of  age,  may  admin- 
ister his  own  property,  and  that  of  his  wife,  without  the  necessity  of  praying  for,  nor  of 
obtaining  royal  license  (venia)  for  the  purpose.    Palacios  (1). 

*  To  be  cdunted  from  the  day  on  which  the  fitly  days  began  to  run.  L.  4.  tit  17. 
P.  6.    Palacia»  (3). 

4  That  is,  with  respect  to  the  first,  when  guardianship  or  tutelage  ends,  then  curator* 
sliip  begins; 
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said,  the  testator  alone  can  impose  a  condition  on  the  guardian,  or 
fix  the  duration  of  his  appointment.  4th,  By  adoption.*  5th,  By 
removal. 

§  1 .  The  last  mode  by  which  we  have  said  that  guardianship  is  ended, 
is  thejemoval  of  the  suspected  guardian,  which  takes  its  rise  from 
that  certain  or  established  principle  by  which  the  guardian  is  obliged 
to  administer,  with  the  utmost  fidelity  and  care,  the  property  of  the 
minor,  wherefore  those  are  called  or  considered  suspected  who  prac- 
tise or  are  guilty  of  fraud,  undue  conduct,  or  injury  in  the  discbarge 
of  the  office  of  guardian;  or  who  by  their  habits  or  conduct  cause 
themselves  to  be  suspected,  although  otherwise  they  have  where- 
withal to  pay,  Princip.  tit.  18.  Part.  6.;  whence  are  deduced  these 
three  axioms.  1st,  That  whoever  manifests  bad  management  or  im* 
proper  conduct  is  suspected.  2d,  That  be  is  deserving  of  removal 
[  19  ]  and  punishment  who  shall  produce  any  remarkable  injury  to 
the  ward.  3d,  That  the  accusation  or  charge  in  thisi  case  is  public^ 
by  reason  of  its  object,  end,  and  form. 

From  the  first  axiom  it  results,  1st,  That  poverty  alone  does  not 
cause  a  guardian  to  be  suspected,  if  he  be  in  other  respects  of  good 
character;  and  therefore  although  poverty  may  produce  his  lemoval 
from  the  administration,  because  the  property  of  the  minor  is  in  dan- 
ger, the  guardian  shall  not  be  accounted  as  suspected;  but  if  he  should 
have  lavished  or  misspent  the  property  of  another  ward,  or  have  been 
guilty  of  improper  conduct,  this  will  give  room  for  suspicion,  L.  1. 
tit  18.  P.  6.  2d,  That  if  once  the  guardian  be  accused  or  suspectod, 
he  shall  not  be  absolved  from  the  accusation  on  giving  security. 
Wherefore,  3d,  although  he  be  rich,  and  promise  or  bind  himself  to 
make  good  the  damage  sustained,  he  ought  not  to  be  allowed  to  con*- 
tinue  in  the  administration  of  the  guardianship,  L.  1.  tit  18.  P.  6. 
[L.  1.  tit  18.  P.  6.] 

From  the  second  axiom  it  is  inferred,  1st,  That  if  the  guardian  be 
accused,  he  ought  to  be  deprived  of  the  administration  pending  the 
suit  or  trial,  and  a  provisional  curator  appointed,  L..  3.  tit.  18.  P.  6. 
[L.  3.  tit  18.  P.  6.]  2d,  That  if  it  appear  upon  this  trial  that  he  has 
caused  very  great  injury  {dano  nolabky  to  the  ward,  he  shall  be 
rendered  infamous,  and  shall  pay  the  damages,  L.  4.  tit  18.  P.  6. 
[L.  4.  tit  18.  P.  6.];  provided,  however,  he  shall  not  be  considered 
infamous  if  he  be  only  accused  as  an  indolent  and  negligent  or  inat- 
tentive man,  L.  4.  tit  18.  P.  6.  [L.  4.  tit  18.  P.  6.] 

From  the  third  axiom  it  is  inferred,  1st,  That  the  mother,  grand- 
mother, sister  or  nurse  of  the  minor  are  obliged  to  bring  forward  this 
accusation  by  reason  of  that  greater  interest  they  take  in  his  welfare, 
L.  2.  tit  18.  P.  6.  [L.  2.  tit.  18.  P.  6.]    2d,  That  any  of  the  ncigh- 

s  or  the  ward,  not  of  the  g'oardian.    Palacioi  (1). 

<  This  impliei  no  more,  according  to  Palacio9  (1),  than  that  the  right  of  accusationt 
or  action,  belongs  to  all  tiic  people,  t.  e.  is  popular. 

7  That  is  to  say,  if  he  has  been  guilty  of  wilful  fraud.  See  L.  4.  tit  18.  P.  6.  quoted 
in  the  text 
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boTS  or  inhabitants  of  the  place,  although  they  be  women,  may  pre- 
fer the  accusation,  except  wards  under  fourteen,  L.  2.  tit.  18.  P.  6. 
[L.  2.  tit.  18.  P.  6.]  3d,  But  minors  above  fourteen  may  accuse 
their  curators  with  the  consent  or  advice  of  their  relations,  L.  2.  tit. 
18.  P.  6.  [L.  2.  tit.  18.  P.  6.]  4th,  That  this  accusation  may  be  pre- 
ferred against  any  description  of  guardian,  L.  2,  tit.  18.  P.  6.  PL.  2. 
tit  18.  P.  6.]  5th,  That  it  ought  to  be  instituted  before  the  judge  of 
the  place  where  the  property  of  the  ward  is  situate,  L.  2.  tit.  18.  P.  6. 
[L.  2.  tit  18.  P.  6.]  6  th,  That  there  being  no  person  who  will 
undertake  the  accusation,  and  the  indications  of  his  bad  conduct 
being  manifest,  the  judge  may,  of  his  own  authority,  remove  him, 
citing  him  before  him,  and  appointing  a  curator  ad  interim,  L.  3.  tit 
18.  P.  6.  [L.  3,  tit  18.  P.  6.] 

Cap.  3.  The  guardianship  being  ended  for  or  by  any  of  the  before- 
mentioned  reasons  or  ways,  the  guardian  ought  to  render  an  account 
to  the  curator  of  the  pupillary  guardianship,  if  it  shall  be  completed, 
by  the  ward  having  attained  the  age  which  frees  him  from  subjec- 
tion to  the  guardian.  But  if  the  latter  shall  have  been  re-  [  20  ] 
moved  as  suspected  before  the  completion  of  the  pupillary  age,  he 
must  then  render  an  account  to  the  guardian  appointed  by  the  judge. 
And  the  curator  upon  the  termination  of  the  curatorship,  by  reason 
of  the  young  person  having  completed  the  age  of  twenty-five,  shall 
give  an  account  to  the  ward  personally,  L.  21.  tit  16.  P.  6.  [L.  21. 
lit  16.  P.  6.]  For  which  reason  or  purpose  not  only  the  property 
of  the  guardian  and  curator,  but  also  of  their  sureties  and  heirs,  is 
bound  to  the  minor  and  his  heirs,  L.  21.  tit  16.  P.  6.  ad  fin.  [L.  21. 
tit  16.  P.  6.  ad  fin.']  The  charge  or  burthen  to  which  guardian  and 
curator  are  subject  in  this  proceeding  may  be  well  inferred  from  the 
obligations  they  are  under,  and  which  are  referred  to  in  the  third 
title. 

Finally,  the  doctrine  contained  in  this  chapter,  may  be  applied  to 
a  curator,  bearing  in  mind  the  points  of  diflference  between  his  office 
and  that  of  guardian. 

We  do  not  treat  upon  the  guardianship  of  the  sons  of  our  kings, 
because  this  belongs  more  to  the  public  law  of  Spain.  Upon  this 
subject,  L.  3.  tit  15.  P.  2.«,  [L.  3.  tit.  15.  P.  2.]  and  Ouiierrez  de 
Tuiel  4*  Curisy  P.  1.  c  18.  may  be  consulted. 

•  The  conttitotion  of  the  Spanish  monarchy  of  191  h  March,  1812,  now  re^ablished 
in  Spain,  makes  loroe  little  alteration  in  the  law  qnoted  in  the  text.  L.  3.  tit.  15.  P.  2. 
directs,  that  the  persona  whom  the  deceased  king  may  have  appointed  in  his  will,  Slc 
shall  be  |piardian»  to  the  king  minor;  that  in  default,  the  grandees  (mayorales)  of  the 
kingdom,  also  the  prelates,  and  the  rieos  hornet,  and  other  good  and  honorable  men  of 
the  town*  shall  assemble,  and  after  having  taken  prescribed  oaths,  shall  choose  one,  three, 
or  five,  bat  not  morc»  fit  persons  to  be  guardians  of  the  minor  monarch;  but  in  ease  the 
qoecn-motber  should  be  alive,  and  being  a  widow,  she  shall  be  the  principal,  or  chief 
guardian.  The  minority  of  a  king  continued  by  this  law  to  twenty;  and  that  of  a  queen, 
or  female,  until  her  marrioge  or  puberty.  The  requisites  for  the  appointment  of  guar- 
dian to  the  minor  monarch  were  eight:  those  which  deserve  mention  were,  being  natural 
bom  •ubjecta,  and  not  entitled  to  the  succension  a(\er  the  death  of  the  king.  The  198th 
article  of  the  constitution  directs  '*  The  person  whom  the  dcoeoaed  king  may  have  ap. 
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pointed  in  hitf^will,  ahall  be  guardian  to  the  king  minor.  If  he  should  not  have  appointed 
one,  tho  queen-mother  shall  be  guardian  while  she  remains  a  widow.  In  default  of  the 
queen-mother,  the  goardian  shall  be  nominated  by  the  Cortes,  In  the  first  and  third 
ca9e,  the  guardian  most  be  a  native  of  the  kingdom.**  And  the  minority  of  the  king  is 
limited  by  it  to  eighteen;  and  it  provides,  that  daring  his*  minority  or  other  incapacity, 
the  kingdom  shaU  be  governed  by  a  regency;  and  that  if  his  immediate  successor  have 
attained  18  years,  if  the  incapacity  of  the  king  should  exceed  two  years,  the  Cortes  may 
nominate  him  regent  Vide  on  this  subject  chap.  3.  commencing  Art  185  of  the  Con- 
stitution.— N.  B.  Since  the  above  note  was  written,  a  sad  change  has  taken  place  in  tho 
affairs  of  Spain.    The  Cortes  no  longer  exists* 
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TITLE  V. 

OF  PERSONS  IN  THEIR  CIVIL  STATE  OR  CAPACITY. 

Cap.  1.  Hating  explained  the  natural  state  of  persons,  its  divi- 
sions and  properties,  or  qualities,  we  will  proceed  to  do  the  same 
with  respect  to  their  civil  state  or  capacity,  which  is  the  second 
branch  of  the  first  division  we  made  at  the  commencement  of  this  [21] 
work. 

With  regard  to  their  civil  state  or  capacity,  men  are  considered, 
1st,  as  natural-born  subjects  of  these  kingdoms,  and  as  aliens  or 
foreigners.  2d,  As  nobles,  persons  entitled  to  the  rights  of  nobility, 
(hidalgos) f  knights,  (cabalieros),  and  plebeians.  3d,  As  laymen  and 
ecclesiastics.  The  distinction  into  freemen  and  slaves,  which  is  found 
in  our  law  in  P.  4.  tit.  21  and  22,  is  not  now  observed  or  acknow- 
ledged, unless  it  be  with  respect  to  the  negroes  employed  in  the 
Indies  in  working  the  mines,  or  held  in  slavery  by  private  individuals; 
but  even  as  regards  this  circumstance,  it  is  foreign  to  this  treatise.^ 

I  To  the  resident  of  a  West  Indian  colony,  where  the  system  of  slavery  exists,  and  the 
laws  referred  to  in  the  text  form  part  of  its  l^al  establishment,  it  must  be  matter  of 
regret  that  the  learned  anthers  have  acted  on  this  opinion,  and  abstained  ffbm  giving  the 
substance  of  those  laws,  and  of  others  to  be  found  on  this  important  subject,  in  the 
Spanish  codes.  It  is  an  object  of  concern' to  the  Translator,  that  want  of  time  will  not 
allow  him,  at  present,  to  supply  this  omission  to  its  fully  desired  extent  He  has,  how- 
ever, considered  it  necessary  to  furnish  the  reader,  in  the  Appendix,  with  those  regola- 
tions  and  enactments  which  tlie  British  government,  since  the  conquest  of  Trinidad,  have 
thought  fit  to  engraft  in  the  old  legislative  provisions  of  Spain. 

Among  the  latter  may  be  noticed  the  Royal  Cedula  of  the  King  of  Spain,  of  the  31st 
May  17^,  containing  instructions  or  regulations  to  be  observed  by  the  owners  and  pos- 
sessors of  slaves,  in  respect  to  their  education,  food,  clothing,  employment,  diversion, 
habitation,  care,  medical  treatment,  and  marriage;  as  also  those  to  be  attended  to  by  the 
slaves  in  regard  to  their  duties  towards  their  owners;  and  others  in  respect  to  the  cor- 
rectional ponishment  of  the  slaves  for  domestic  offences,  extending  to  that  by  magisterial 
authority  for  criminal  excesses;  also  in  regard  to  the  annual  written  return,  with  specifi- 
cation of  sexes,  births,  deaths,  dec.  of  the  slaves,  on  oath,  by  the  owners  or  possessors, 
before  the  judge  or  magistrate  of  tlie  town  or  district,  with  the  view  to  registry,  by  the 
escribano  or  clerk  of  the  ayuniamienio,  or  town  council  or  corporation,  in  a  record  book 
to  be  kept  for  the  purpose;  and  in  reference  to  the  violation  of  these  regulations  by  the 
owners,  ai)d  to  the  trial  and  punishment  of  them  and  of  other  persons  for  excess,  ill- 
treatment,  or  cruelty  towards  the  slaves.  Although  this  cedula  was  officially  acted  upon 
IS  Drinidad^  in  respect  to  the  feeding,  clothing,  treatment,  protection  under  the  especial 
appointment  of  the  Syndic  Procurator  General,  held,  until  recently,  by  His  Majesty *s 
Attorney  General  of  Trinidad;  and  the  correctional  punishment  of  the  slaves,  and  in 
respect  to  their  annual  return  or  registry  on  oath,  as  above>mentioned,  it  does  not  appear 
to  have  beeq  legally  in  force  in  the  island,  unless  in  so  far  as  it  was  afterwards  confirmed 
by  an  order  in  council  of  his  late  Majesty  of  the  26th  March  1812,  and  referred  to  b^  a 
proclamation  of  the  present  Governor  of  Trinidad,  Sir  Ralph  Woodford,  bart  containmg 
orders  and  regulations  respecting  the  public  gaol  of  tlie  island. 

This  supposition  is  supported  by  a  note  in  a  Spanish  law  work  of  great  utility  and 
repute,  eotitJed  **  7Va/ro  de  la  LegUlacion  Universal  di  E$pana  t  Indias^^  wiiich  contains 
the  cedula  in  question.    In  this  note  it  is  stated,  that  by  a  royal  order,  posterior  to  the 
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Cap.  2.  The  state  of  a  natural  born  subject  {la  natvrahza)  signi- 
fies or  imports  the  duty  imposed  upon  men  with  respect  to  one 
another  by  some  right  or  lawful  reason  of  loving  and  cherishing  each 
other,  L.  1.  tit.  24.  P.  4.  [L.  1.  tit.  24.  P.  4.]  According  to  this  defini- 
tion, which  comprehends,  generally,  the  obligation  which  natural- 
bom  subjects  are  under  towards  those  to  whom  they  are  bound  by 
some  lawful  cause  or  motive,  the  ten  modes  of  acquiring  the  rights  of 
a  natural-bom  subject,  expressed  in  L.  2.  tit.  24.  P.  4.,  [L.  2.  tit.  24, 
P.  4.]  take  place;  but  all  of  them  not  being  within  the  scope  of  our 

eeduhiy  tho  fulfilment  or  enforcement  of  the  latter  was  directed  to  be  Bospended  antH  the 
further-to-be-ezpreesed  pleasure  or  direction  of  the  king  of  Spain.  No  such  subsequent 
expression  of  the  royal  will  appears  to  have  emanated  from  his  Spanish  majesty.  In 
further  corroboration  of  the  opinion  hereinbefore  hazarded,  it  may  be  added,  that  this 
royal  eedula  is  not  incorporated  in  the  edition  of  the  laws  of  Spain,  entitled  Novisima 
ReeopUadon  de  las  Leyeg  de  Espana^  and  that  by  a  notice  to  the  title  of  laws  in  this 
compilation,  it  is  declared,  that  tlie  laws  and  ordinances  in  the  previous  edition,  entitled 
**  Ntteva  Reeopilacion  de  Uu  Leye$  de  Eapana^^  not  inserted  in  the  Abvmma,  are  pur- 
posely  omitted  by  reason  of  being  obsolete,  repealed,  or  useless. 

The  first  British  enactment  on  tho  subject,  in  point  of  time,  is  an  ordinance  of  the  late 
General  Sir  Thomas  Picton,  then  governor  of  Trinidad,  dated  June  30, 1800,  about  two 
years  and  a  half  after  its  conquest  by  the  British  arms.  This  ordinance  evinces,  in  it« 
provisions,  much  practical  humanity  and  solid  advantage  in  regard  to  the  slaves. 

Subsequently  to  this  ordinan<Se,  appeared  the  order  in  council  of  the  36th  uf  March, 
1813,  establishing  a  public  registry  for  the  registration  and  enrolment  of  the  names  and 
descriptions  of  all  persQUs  then  being,  and  thereafter  to  be  held  in  a  state  of  slavery  within 
the  island  of  Trinidad,  and  of  the  deaths  and  births  of  all  such  slaves.  The  period  of 
registry  directed  to  be  annual  by  this  order  in  council,  was  made  triennial  by  a  subse- 
quent one  of  the  18th  September,  1816.  Further  effect  was  given  to  the  order  in  council 
of  the  26th  of  March,  1813,  by  an  act  of  tho  British  Parliament,  59  G,  3.  c.  120. 

More  recent  regulations  and  changes  with  respect  to  slaves  have  been  made  by  the 
order  in  council  of  the  16th  September,  1833,  providing  for  the  administration  of  criminal 
Justice,  by  which  the  discretionary  admission  by  the  court  of  their  testimony  in  criminal 
cases  was  first  legalised;  by  an  order  in  council  of  the  10th  March,  1834,  and  by  a  pro- 
clamation of  the  colonial  government  founded  on  the  latter.  Some  modifications,  or 
explanations,  in  regard  to  the  order  in  council  of  the  lOlh  March,  1834,  liave  been  made 
or  given,  in  a  circular  issued  on  the  subject  by  Sir  R.  Woodford,  governor,  in  conformity 
wiu  instructions  from  Earl  Bathurst,  His  Majesty's  SecretaVy  of  State  for  the  Colonies. 
This  circular,  which  has  been  taken  from  the  Times  newspaper  of  the  18th  November, 
1834,  will  be  found  in  the  Appendix,  with  the  several  British  orders  in  council,  and 
enactments  hereinbefore  adverted  to,  vide  Appendix,  B.  C.  D.  E.  F.  G.  H.  I. 

To  those  who  take  an  interest  in  questions  connected  with  this  subject,  it  may  prove  a 
■ouree  of  satisfaction  to  be  informed,  that  by  tho  laws  in  force  and  practice  in  Triniditd, 
and  which  existed  previously  to  the  promulgation  of  any  of  the  British  enactments, 
before  noticed,  mnne»  liberi  prasumuntur  nisi  eonstet  de  servittUe,  that  although  the 
owners  of  slaves,  and  tlie  managers,  or  mayordomos,  appointed  by  the  owners,  to  whom 
the  power  was  by  those  laws  restricted,  could  inflict  on  the  slaves  correctional  punish- 
ment to  the  limited  extent  permitted,  for  domestic  offences,  if  they  exceeded  in  this,  by 
,  causing  grievous  contusion,  efftision  of  blood,  or  mutilation  of  member,  in  addition  to  the 
pecuniary  penalties  provided,  they,  as  also  all  other  persons  who  ill-treated  or  injured  a 
•lave,  were  subject  to  a  criminal  prosecution  before  the  ordinary  tribunals  of  tho  colony, 
at  tho  instance  of  the  Syndic  Procurator  General,  the  official  protector  of  slaves,  and 
liable  to  the  punishment,  corresponding  to  the  injury  or  offence,  as  though  the  slave  were 
a  free  person:  besides  which,  that  in  the  case  of  the  owner  being  the  offender,  the  slave 
was  directed  to  be  confiscated  and  sold  to  another  owner,  if  able  to  work,  and  his  value 
or  proceeds  applied  to  a  public  purpose:  and  if  the  slave  was  incapable,  or  unfit  to  be 
•dd,  the  owner,  without  having  the  slave  returned  to  him,  or  to  his  manager,  guilty  of 
the  excess  or  injury,  was  bound  to  furnish  or  advance  for  the  daily  sustenance  and  cloth- 
ing of  the  slave,  during  life,  a  sufficient  sum  to  be  fixed  by  the  judge. 
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present  consideration^  on  account  of  some  of  them  appertaining  to 
the  laws  of  nations,  and  by  reason  of  others  being  subject  to  the 
jurisdiction  of  the  magistrate,  we  will  preserve  an  entire  silence  as  to 
the  first;  and  with  respect  to  the  last,  will  treat  of  them  in  their 
respective  places,  contenting  ourselves,  at  present,  with  describing  as 
a  natural-born  subject  of  these  kingdoms  ^<  the  person  who  is  a  native 
of  them,  or  bom  of  parents  both  of  whom  were,  or  at  least  the  father 
was,  born  therein,  or  had  obtained  a  domicile  in  them,  and  had 
besides  lived  at  least  ten  years  therein,^  according  to  the  suppletory 
law,  L.  19.  tit.  3.  lib.  1.  Rec.  [L.  7.  tit  14.  lib.  1.  Nov.  Rec] 

§  1.  Hence  it  follows,  1st,  That4here  are  two  modes  of  acquiring 
the  rights  of  a  natural-bom  subject,  either  by  having  been  bom  in 
Acse  kingdoms,  or  by  being  the  child  of  a  father,  a  native  thereof; 
or  of  parents  who  have  resided  therein  ten  years,  with  the  intention 
of  domiciliating  there,  L.  19.  tit.  3.  lib.  1.  Rec.  [L*  7.  tit  14.  lib.  1. 
Nov.  Rec.]  2d,  That  if  the  father  shall  have  been  absent,  or  abroad 
in  the  service,  or  by  order  of  the  king,  and  during  such  absence  shall 
have  had  a  child  bom  out  of  the  kingdoms,  it  shall,  notwithstanding, 
be  a  natural-bom  subject,  as  being  considered  as  though  bom  in 
Spain,  L.  19.  tit  3.  lib.  1.  Rec,  [L.  7.  tit  14.  lib.  1.  Nov.  Rec]  3d, 
ThaX  this  is  understood  as  with  respect  to  natural  and  lawful  chil- 
dren; for  with  respect  to  spurious  children,  {espuriosyf  it  is  [  22  ] 
necessary  that  both  their  father  and  mother  shall  have  been  born,  or 
have  domiciled  in  the  kingdom  for  ten  years,  in  order  to  their  acquir- 
ing the  rights  of  natural-bom  subjects,  L.  19.  tit  3.  lib.  1.  Rec.  [L.  7. 
tit  14.  lib.  1.  Nov.  Rec.] 

By  reason  of  this  state,  (naturalidadj)  there  arise  between  the 
king  and  his  natural-born  subjects  certain  obligations  which  belong 
to  public  law.    See  P.  2.  from  tit  2.  to  tit  21. 

§  2.  The  rights  of  a  natural-born  subject  having  been  acquired, 
1st,  The  person  so  acquiring  them  is  capable  of  holding  public  em«- 
ployments  and  posts.  2d,  He  is  obliged  to  do  or  grant  to  the  king 
all  that  is  enjoined  by  P.  2.  from  tit  12*  to  tit  31.^  3d,  He  cannot 
be  sued  out  of  the  kingdom,  Aut.  3.  tit  8.  lib.  1.  Rec.  [Nota  3.  tit. 
29.  lib.  4.  Nov.  Rec.]  He  is  prohibited,  under  pain  of  loss  of  property 
and  perpetual  banishment,  from  going  out  of  the  kingdom  for  the  pur- 
pose of  study, 'excepting  in  the  universities  of  Bologna,  Coimbra,  Rome, 
and  Naples,  L.  25.  tit  7.  lib.  1.  Rec.  [L.  1.  tit  4.  lib.  8.  Nov.  Rec]  But 
the  reasons  for  this  enactment  having  ceased,  we  apprehend  it  is  not 
now  observed.  5th,  Natual-bom  subjects  cannot  wear  other  clothes 
than  those  manufactured  in  the  kingdom,  Aut  7.  tit  2.  lib.  5.  Rec.^ 
A  most  excellent  law,  but  totally  unobserved. 

2  Fiile  L.  1 .  tit  1 1 .  lib.  6.  JVoo  J?«e. 

'  Begotten  on  a  woouui  who  has  promitcoofu  intercoane  with  many  men.     Vide  L. 
l.ttL  15.  P.4. 

*  These  duties  are  too  namerous  for  the  subject  of  a  note;  and  I  mast  refer  the  reader, 
who  IS  desirons  of  more  particular  informatioo,  to  the  reference  in  the  text. 

*  Omitted  in  Namgitna  Rec. 
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§  3.  The  rights  of  a  natural-born  subject  may  be  lost  or  renounced, 
1st.  by  five^  modes  or  ways.  Ist,  By  treason  against  the  king;  and 
this  includes  the  forfeiture  of  property  and  honors,  or  titles,  [nur- 
cedes j)  L.  5.  tit.  24.  P.  4.  [L.  5*  tit  24.  P.  4.]  2d,  If  the  king  machi- 
nates the  death  of  a  natural-bom  subject  without  justice  or  law. 
3d,  If  he  denies  him  justice.  4th,  If  he  dishonors  his  wife,  L.  5.  tit. 
24.  P.  4.  [L.  5.  tit.  24.  P.  4.]  These  three  last  may  have  given^  rise 
to  the  5th,  which  consists  in  the  denaturalisation,  {desnaiuraliza" 
cioUf)  or  voluntary  renunciation  of  his  rights  and  allegiance  by  the 
natural-bom  subject^  By  which  all  reciprocal  obligations  betweea 
the  sovereign  or  lord  and  the  subject  cease;  because  denaturalisation 
signifies  or  implies,  as  it  were,  the  relinquishment  of  or  separation 
from  that  natural  tie  or  obligation  which  links  the  subject  with,  or 
binds  him  to  his  sovereign  or  lord,  or  the  land  in  which  he  lived,  L. 
5.  tit  24.  P.  4.  [L.  5.  tit  24.  P.  4.] 

§  4.  Powerful  or  weighty  reasons  were  not  wanting  for  the  exclu- 
sion, by  our  legistators,  of  aliens  or  foreigners  from  public  and  eccle- 
siastical employments,  and  the  obliging  them  to  the  performance  of, 
or  compliance  with,  certain  things  which  were  necessary  to  their 
good  govemment  Therefore  it  hath  been  determined,  1st,  That 
they  cannot  obtain  the  appointment  of  alcade  or  magistrate,  the 
government  of  cities  or  towns,  nor  be  swom  regidors.  LI.  2.  and  27. 
tit.  3.  lib.  7.  Bee,  [L,  2.  tit  5.  lib.  7.  Nov.  Rec]  2d,  That  they  can- 
not obtain  ecclesiastical  benefices  nor  pensions  relating  or  annexed  to 
them,  LI.  14.  15.  17.  18.  and  25.  tit  3.  lib.  1.  Sec.  [LI.  1.  and  2.  tit 
14.  note  2.  tit  14.  and  L.  1.  tit  13.  lib.  1.  Nov.  Rec]  3d,  That  no 
gifts  nor  transfers  of  towns,  castles,  or  jurisdictions,  or  manors,  may 
be  made  in  their  favors,  LI.  1  and  2.  tit  10.  lib.  5.  Bee.  [LL  6.  and 
7.  tit  5.  lib.  3.  Nov.  Rec]  4th,  That  they  shall  not  be  put  in  pos- 
[  23  ]  session  of  any  commandery,  (eneomienda^)  Auto.  6.  tit  3. 
lib.  1.  Rec^  5th,  And  in  order  that  these  laws  should  be  inviolable, 
it  is  prohibited  to  grant  the  rights  of  naturalisation  to  foreigners,  and 
the  nation  (elreyno)  is  commanded  not  to  consent  thereto,  L.  36.  tit. 
3.  lib.  1.  Bee  [L.  4.  tit  14.  lib.  1.  Nov.  Rec]  6th,  That  they  cannot 
be  exchange  nor  mercantile  brokers,  L.  7.  tit  1 6.  lib.  5.  Bee.  7thy 
That  ignorance  of  the  royal  cedulas,  proclamations,  and  edicts,  &c. 
with  respect  to  the  exportation  and  importation  of  articles  forbidden 
or  prohibited,  custom-house  fees  or  duties,  &c.  will  not  excuse  or 
avail  them,  Bobadiila  Polit.  L.  4.  C.  5.  N.  71.  See  L.  15.  tit  1.  P. 
1.  [L.  15.  tit  1.  P.  1.]  8th,  That  they  shall  only  use  the  clothes 
which  they  bring,  contrary  to  the  ordinance  respecting  clothes,  for 
the  space  of  six  months  after  they  enter  Spain,  L.  1.  Cap.  17.  tit  12. 

•  Tfae  law  referred  to,  L.  5.  tit  24.  P.  4.  in  the  text,  ipeeifiet  only  fbur,  as  doea  the  text 
itself. 

7  Thia  18  not  consonant  with  the  notions  entertained  respecting  the  duties  of  alkeianoo 
in  Gnsat  Britain.    V%d€  1.  BUte,  dm,  pw  369. 15.  ed. 

B  I  anppose  thia  law  ia  obaolete,  aa  it  is  not  to  be  found  in  the  Abo.  Rec;  and  by  Nota  !• 
tit  32.  liK  11.  Nova  Ree,  this  law  is  stated  to  be  obsolete. 
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lib.  7.  Rec,  [L.  I.  tit  13.  lib.  6.  §  17.  Nov.  Rec]  9th,  That  foreign 
pedlers  shall  not  wallc  the  streets  for  the  purpose  of  sellipg,  &c. 
AuC  1.  tit  20.  lib.  7.  Bee.  [L.  1 1,  tit  5.  lib.  9.  Nov.  Rec.]  10th,  That 
they  cannot  have  shambles,  nor  bakers'  shops,  nor  fish  markets,  in 
the  towns,  L.  2.  tit  3.  lib.  7.  Bee.  [L.  2.  tit  5.  lib.  7.  Nov.  Rec.] 
11th,  But  they  shall  not  pay  tribute-money  {moneda  forem)  if  it 
appear  that  they  have  dwelt  at  least  three  years  out  of  the  kingdom, 
L.  7.  tit  33.  lib.  9.  Bec,^ 

Under  another  more  confined  signification  we  understand  by  the 
foreigners  of  a  province  those  who  are  not  bom  in  it;  and  under  this 
meaning  the  charters  or  particular  laws  of  Arragon  prohibited  any 
foreigner  from  obtaining  employments  or  places  of  dignity  in  the 
kingdom.  But  king  Philip  V.  by  a  decree  of  7th  July,  1723,  which 
is  embodied  in  Auto  30.  tit  2.  lib.  3.  Bee.  [L.  5.  tit  14.  lib.  1.  Nov. 
Rec]  commanded  that  all  persons  bom  in  the  other  dominions  of 
CastUle  should  be  admitted  equally  to  these  offices  or  employments 
in  his  kingdom,  leaving  in  force  the  law  of  Mallorca,  {Majorca)  which 
directs  that  no  one  except  a  Mallorquin  (native  of  Majorca^  can 
obtain  any  dignity  or  place  of  profit  in  their  church,  Aut  30.  tit  2. 
lib.  3.  Bee.  fL.  5.  tit  14.  lib.  I.  Nov.  Rec] 

Cap.  3.  The  second  division  of  men,  according  to  their  civil  state 
or  capacity,  is  into  nobles,  knights,  gentry,  or  persons  descended  from 
nobility,  {hidalgos)^  and  plebeians.  Our  laws  clearly  distinguish  these 
four  classes,  as  will  be  seen  in  the  course  of  this  chapter. 

§  1.  We  may  define  nobility,  a  union  of  good  actions,  to  which 
our  ancestors  gave  the  denomination  of  gentility,  (gentiiidad);  which 
shows  as  it  were  a  nobleness  of  temper  or  goodness.  This  is  [  24  ] 
inferred  from  L.  2.  tit  21.  P.  2.  [L.  2.  tit  21.  P.  2.]  which  distin- 
guishes three  sorts  of  nobility  or  nobleness,  that  by  lineage,  by  wis-  * 
dom,  and  actions.  The  nobleness  of  actions  joined  with  that  of  line- 
age is  accounted  the  most  distinguished  or  the  best,  L.  2.  tit  21.  P.  2. 
[L.  2.  tit  21.  P.  2.]  and  the  latter  without  the  former  loses  much  of 
its  value  or  consideration,  L.  6.  lit  9.  P.  2.n  There  is  another  sort 
of  nobility  by  possession,  which  is  acquired  by  title  of  twenty  years, 
L.  8.  tit  11.  hb.  2.  Bee.  [L.  4.  tit  27.  lib.  11.  Nov.  Rec]  which 
alters  L.  1.  tit  7.  lib.  5.  Bec.^  [L.  1.  tit  17.  lib.  10.  Nov.  Rec] 
whidi  required  forty  years.  This  class  of  nobles  most  respected  or 
valued,  is  that  which  is  noble  by  birth,  actions,  or  wisdom;  and  it  will 
be  found  that  the  nobles  of  this  class  are  and  ought  to  be  preferred 
to  the  great  offices  of  state,  L.  2.  tit.  9.  P.  2.  [L.  2.  tit.  9.  P.  2.];  hav- 
ing been  held  in  such  estimation  from  the  beginning  of  onr  monarchy, 
that  when  the  crown  was  given  by  election  to  any  of  the  Goths,  no- 
biUty  was  necessary  to  his  election  as  king,  L.  8.  ProL  del  Fuero 
Juzgo. 

»  Obsolete. 

10  Ooiitied  in  IfmUima  Reeop, 

>i  Se«  iu  this  law  the  distinction  and  qualities  of  a  Rico  ome. 

»  Paloeum  observes,  that  this  law  docs  not  treat  of  nobility,  but  of  some  of  the  farioiui 
modcB  of  proof  in  respect  to  entailed  property. 
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For  which  reason  the  nobles  enjoy  many  priyileges  and  exemp- 
tions, which  may  be  reduced  to  three  kinds,  1st,  Exemption  from 
payment  of  common  tributes,  or  taxes.  2d,  Exemption  from  torture*^ 
and  imprisonment  for  civil  debu*^  3d,  The  exemption  from  being 
obliged  to  retract  any  insult  which  they  had  offered. 

The  first  who  exempted  the  nobles  from  the  payment  of  taxes  was 
Count  Don  Sancho,  Garcia  de  Nobilii.  Glos.  6.  n,  8.  This  privilege 
will  be  found  confirmed  by  LI.  7.  9.  tit.  11.  lib.  2.  and  10.  tit.  2. 
lib.  6.  Bee;  [L.  3.  tit.  2.  lib.  6.  and  L.  2.  tit.  27.  lib.  11.  Nov.  Rec. 
and  L.  1.  tit.  2.  lib.  6.  Nov.  Kec.];  although  L.  19.  tit  14.  lib.  6. 
Hec.  [L.  5.  tit.  18.  lib.  6.  Nov.  Rec]  directs  that  they  shall  contri- 
bute to  public  works.  This  exemption  from  the  payment  of  taxes 
extends  to  the  widow  of  the  noble,  because  she  ought  to  be  honored 
as  her  husband  was,  L.  9.  tit.  11.  lib.  2.;  and  L.  25.  tit.  11.  lib.  5. 
Hec;  [L.  2.  tit.  27.  lib.  11.  Nov.  Rec.  and  L.  8.  tit.  5.  lib.  9.  Nov. 
Rec.] ;  and  it  ceases  upon  her  marrying  one  who  is  liable  to  pay  taxes, 
but  reverts  upon  her  on  again  becoming  a  widow,  L.  9.  tit  11.  Lib. 
2.  Sec.  [L.  2.  tit.  27.  lib.  IK  Nov.  Rec]  The  ancient  solemnity 
must  be  observed  to  which  yuiadiego  refers  in  L.  8.  Prol,  del  Fu- 
ero  Juzgo,  n.  52.^  as  necessary  to  restore  her  to  the  enjoyment  of  this 
privilege. 

The  exemption  from  imprisonment  contained  in  L.  4.  tit  2.  lib.  6. 
Rec"  [L.  2.  tit  2.  lib.  6.  Nov.  Rec]  ceases,  1st,  If  the  noble  re- 
nounces it  with  a  solemn  oath,^*  Filladiego  a  L.  8.  Prol,  del  Fuero 
Ju2go,  n.  64.  2d,  If  at  the  time  of  contracting  the  civil  debt,  he 
concealed"  the  fact  of  his  nobility  from  the  contracting  party,  Gomez 
[  25  ]  on  L.  79.  of  Tbro,  n.  4.  3d,  If  the  noble  is  made  collector  of 
royal  tributes  or  taxes,  LI.  14.  4.  tit  2.  lib.  6.  JRec.  [LI.  15.  and  2.  tit 
2.  lib.  6.  Nov.  Rec]  4th,  If  the  debt  proceeds  from  crime  or  quasi 
crime,  L.  10.  tit  2.  lib.  6.  Bee;  [L.  10.  tit  2.  lib.  6.  Nov.  Rec];  in 
which  case  a  better  prison  is  allotted  to  the  noble  than  the  common 
one  for  the  people,  L.  11.  tit  2.  lib.  6.  Bee.  [L.  11.  tit  2.  lib.  6. 
Nov.  Rec]  As  recanting  or  giving  oneself  the  lie  was  always 
accounted  a  disgraceful  thing,  the  law  was  desirous  of  excepting  the 
nobles  from  such  punishment,  L.  2.  tit  10.  lib.  8.  Bee.  [L.  7.  tit  27. 
lib.  7.  Nov.  Rec]  Ftlladiego  on  L.  6.  tit  3.  lib.  12.  del  Fuero 
JuzgOy  n.  16.    Another  very  particular  privilege  of  the  nobles  is, 

»  See  also  LI.  13.  ind  14.  tit.  9.  lib.  6.  iV<w.  Rec. 

14  Except  for  dues  to  the  crown.  Vu/s  LI.  2.  and  15.  tit  2.  lib.  6.  Abv.  Ree.  In  re- 
spect to  arrest  and  imprisonment  for  civil  debt,  or  in  civil  cases,  as  regards  persons  re- 
siding in  Trinidad,  vide  Order  in  Council,  16lh  September,  182*2.    Appendix  J. 

16  Read,  as  pointed  out  by  Palacio9f  L.  14.  ibid,  [L.  15.  tit  2.  lib.  6.  Not.  Rec] 

15  Palaeios  obsenres,  that  the  noble  cannot  renounce  this  privilege,  since  he  is  forbidden 
by  L.  14.  tit  2.  lib.  6.  Rec.  [L.  15.  tit  3.  lib.  6.  Nov,  Rec]  under  pain  of  such  renunci- 
ation being  null:  that,  consequently,  the  oath  cannot  confirm  a  thing  which  does  not  ex- 
ist, for  thut,  as  enacted  by  L.  38.  tit  11.  P.  5.  no  covenant  which  is  against  law  shall  be 
binding  or  enforced;  although  made  under  a  penalty  or  oath. 

IT  Or  rather,  if  he  denied  the  fact:  but  it  was  otherwise  if  the  creditor  was  aware  of 
the  fact  of  nobility,  or  the  party  contracting  was  himself  ignorant  of  it.  Vide  the  refer- 
ence in  the  text 
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that  the  officers  of  justice  cannot  break  open"  their  house,  L.  61.  tit 
4.  lib.  2.  Rec.  [L.  14.  tit.  2,  lib.  6.  Nov.  Rec.] 

As  doctors  compose  the  second  class  of  nobles  treated  of  by  L.  2. 
tit.  21.  P.  2.,  [L.  2.  tit.  21.  P.  2.]  i|  is  not  surprising  that  they  should 
also  enjoy  an  exemption  from  taxes,  LI.  8.  9.  tit.  6.  lib.  1.  Rec.^°  [L. 
2.  tit  17.  lib.  6.  and  L.  7.  tit.  5.  lib.  1.  Nov.  Rec]  But  this  does 
not  extend  to  bachelors,  L.  2.  tit.  14.  lib.  6.  Rec,  [L.  10.  tit  18.  Lib. 
6.  Nov.  Rec],  Dor  to  the  illegitimate  or  natural  children  of  nobles  and 
descendants  of  nobility  {hijosdalgo)^  L.  20.  tit  11.  Lib.  2.;  and  L.  9. 
tit.  8.  Lib.  5.  Rec»  [L.  6.  tit  5.  lib.  10.  and  L.  1.  tit.  5.  lib.  la 
Nov.  Rec] 

§  2.  Having  explained  the  meaning  or  nature  of  nobility  in  gene- 
ral, we  now  are  about  to  point  out  its  particular  degrees,  treated  of 
by  our  laws.  In  the  first  place,  we  will  distinguish  the  landed  (de 
solar)  from  the  titled  (titulada)  nobility,  although  the  latter  includes 
the  former.  By  land  (solar)  is  understood. the  demesne  with  a  house 
situate  in  a  strong  or  fortified  place  {tierra)  in  the  mountain,  accord- 
ing to  Garcia  de  NobiL  Gloss,  la  n.  35.  This  class  of  nobility, 
possessed  of  a  mansion  house  and  land,  has  been  always  held  in 
much  estimation. 

Titled  nobility  is  distinguished  by  the  titles  of  duke,  marquis,  count 
and  viscount  The  Goths  introduced  into  Spain  the  title  of  duke, 
appropriated  to  the  greater  generals  of  the  army,  named  by  the  em- 
peror, and  wherefore  L.  11.  tit  1.  P.  2.  [L.  11.  tit  1.  P.  2.]  observes, 
that  duke  is  as  the  chief,  or  leader  of  an  army,  who  received  this 
command  formerly  from  the  hand  of  tljp  emperor,  Hernan  de  Mexia^ 
in  Lib.  1.  c  75.  of  his  peerage,  {Nobiliario)^  treats  of  his  privileges, 
which  were  numerous,  and  were  annulled  by  L.  8.  tit.  1.  lib.  4.  Rec 
[L.  15.  tit  1.  lib.  6.  Nov.  Rec] 

The  title  of  marquis  for  some  time  maintained  precedence  over  that 
of  count,  Salazar  de  MerkdozOy  Origen  de  las  Dignid.  segL  de  Cos- 
tiilay  Lib.  3.  c  14.,  according  to  L.  11.  tit  1.  P.  2.  [L.  11.  tit  1.  P.  2.] 
A  marquis  was  lord  of  some  extensive  territory  on  the  borders  [  26  ] 
of  the  kingdoms.  It  is  said  that  this  word  is  derived  from  the  Ger- 
man Marchgraphj  which  signifies  captain  of  a  frontier.  Alluding 
to  this  Don  Bernardo,  Count  of  Barcelona,  in  a  charter  of  794,  is 
called  duke,  count,  and  marquis  of  the  Spains.  Mendoza^  same  work. 
MexiOy  Lib.  1.  c  76.  treats  of  its  pre-eminence. 

Count  is  the  companion  who  attends  the  emperor,  or  king,  daily 

IS  Palaeio9t  properlr,  here  observes,  that  the  law  cited  in  the  text,  [L.  61.  tit  4.  Lib.  2. 
Rec;  or  L.  14.  lit  2.  Lib.  6.  Nov.  Rec]  roakea  use  of  the  word  "executor:"  the  correct 
translation  therefore  is,  that  the  officers  of  justice  cannot  take  in  execution  or  leyy  upon 
the  dwelling-bouse  of  a  noble;  but  vide  order  in  council,  16th  September,  1823.  Appcn^ 
diz  J. 

>•  These  laws,  L.  2.  tit  17.  lib.  &  and  L.  7.  tit  5.  lib.  1.  Nov,  Rec.  do  not  appear  to 
apply. 

90  L.  1.  tit  5.  Lib.  10.  Nw,  Rec,  does  not  seem  to  apply,  but  L.  6.  tit  5.  Lib.  10.  Nw* 
Rte,  docs  apply,  and  supports  the  position  in  the  text 
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performing  for  him  some  particular  or  distinguished  service,  L.  11.  tit 

1.  P.  2.  [L.  11.  tit.  l.P.  2.] 

This  title  is  more  ancient  in  Spain  than  those  of  duke  and  marquis. 
Mexia,  Lib.  1.  c.  77.  In  the  time  of  the  Roman  dominion  or  gov- 
ernment, the  governors  of  Spain  were  distinguished  by  the  title  of 
counts;  and  thus  Dioclesian  and  Maximilian  in  L.  14.  Cod.  de  Fid. 
instrum.,  called  Severus,  Count  of  Spain.  In  ttie  time  of  the  Goths, 
the  title  of  count  was  given  to  the  governors  and  magistrates  of  pro- 
vinces, as  also  to  the  principal  officers  of  the  royal  household;  and  for 
this  reason  the  title  of  count  was  held  in  greater  estimation  than  that 
of  duke.  Mendoza^  same  work,  Lib.  3.  c.  5.  At  present,  counts 
and  dukea  are  appointed  to  the  council  of  the  king,  L.  4.  tit  4.  lib. 

2.  Rec,  [L.  9.  tit  3.  lib.  4.  Nov.  Re^.]  which  points  out  the  reason. 
Viscounts  were  the  elder  sons  of  counts  {Mexiu,  same  work,  lib.  1. 

c.  78.);  and  they  were  so  called  because,  according  to  L.  11.  tit  1.  P. 
2.  [L.  11.  tit  ].  P.  2,],  the  viscount  is  the  officer  who  supplies  the 
place  of  count 

By  the  ordinance  respecting  the  styles  of  address,  which  is  L.  16. 
tit  1.  lib.  4.  Rec.  c.  14.  [L.  1.  tit  12.  lib.  6.  Nov.  Rec.],  the  grandees, 
marquises,  and  counts  are  alone  entitled  to  the  address  of  my  lord 
{sefioria):  wherefore  it  is  out  of  mere  courtesy  that  of  excellency  is 
now  given.** 

All  these  nobles  administer  justice  in  their  estates  and  seignories 
by  privilege  and  custom,  and  in  no  other  way,**  L.  12.  tit  1.  P.  2. 
[L.  12.  tit  1.  P.  2.]  This  jurisdiction  does  not  extend  to  the  making 
laws,  nor  to  the  granting  the  j)rivileges  of  lawful  birth,  L.  12.  tit  1. 
P.  2.  [L.  12.  tit  1.  P.  2.] 

The  title  of  **  tn/an^on"  was  also  introduced  into  CastiUe,  which 
corresponds  with  the  caianes  and  varvaaores  of  Italy.  The  infanzon 
[  27  ]  cannot  exercise  authority  and  jurisdiction  without  special  pri- 
vUege,  L.  13.  tit  1.  P.  2.  [L.  13.  tit  1.  P.  2.] 

§  3.  Knights  constitute  another  class  of  nobility.  They  owe  their 
institution  to  the  Crothic  kings,  who  being  such  warriors  and  chief- 
tains {caudiiloaoa)j  rewarded  the  desert  of  valor  and  arms.  In  the 
beginning,  knights  were  chosen  one  out  of  every  thousand,  and,  com- 
monly, men  of  the  greatest  strength  and  courage,  such  as  huntsmen, 
smiths,  and  butchers,  &c.,  were  selected  for  this  post,  L.  2.  tit  21.  P. 
2.  [L.  2.  tit  21.  P.  2.]  But  these  being  found  to  conduct  themselves 
without  any  sense  or  impulse  of  honor,  on  account  of  the  meanness 

m 

SI  Pdlacios  (1)  remarks,  that  bj  a  royal  decree  of  the  5th  January,  1786,  and  by  another 
of  the  16th  Ittay,  1788,  the  grrandees  {grandes)  are  not  only  entitled  to  the  address  of 
*^  excellency,**  bat  of**  most  exoellent  lord**  {exeelentinmo  seAor)^  which  should  be  used  to 
designate  them  in  letters  or  writinsri;  that  they  long  previously  received  the  address  of 
**  excellency**  by  unwritten  law,  or,  which  is  the  same,  by  custom.  That  the  same  law 
[L.  16.  tit  1.  lib.  4.  Rec;  L.  t  tit  12.  lib.  6.  Nov.  Rec]  points  out  something  of  this  in 
these  words,  **  nor  excellency  to  any  person  who  is  not  a  grandee.**  The  learned  pro- 
fessor means  the  prohibition  in  the  law  to  address  any  other  but  a  grandee  by  this  style 

>  They  cannot  make  laws,  nor  establish  new  customs,  without  the  consent  of  the 
people  (pueblQ), 
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of  their  birth,  afterwards  knights  were  chosen  from  among  persons 
of  honorable  and  respectable  lineage;  who,  as  they  were  people  of 
worth  {de  bien)^  which  is  the  saiae  as  property  (algo)^  were  called 
Aijosdaigo  L.  2.  tit  21.  P.  2.  [L.  2.  tit  21.  P.  2.]  To  these  species 
of  knights  was  giyen  the  appellation  of  the  gilded  spur.  Oarcia  de 
Nobil.  GL 1.  N.  52.  They  then  began  to  be  more  respected;  and  to  this 
situation,  or  state,  is  the  definition  of  knighthood  adapted  by  L.  1.  tit 
21.  P.  2.  [L.  1.  tit  21.  P  2.],  when  it  says  that  it  is  the  association 
of  noble  men,  who  were  appointed,  or  formed,  to  defend  the  country. 
They  were  more  respected  than  other  military  men,  and  were  called 
knights  (cabaHeros)j  on  account  of  its  being  more  honorable  to  go 
on  horseback  {d  caballo)^  than  on  any  other  beast,  L.  1.  tit  21.  P.  2, 
[L.  1.  tit  21.  P.  2.] 

To  distinguish  more*  particularly  this  noble  class,  the  laws  laid 
down  certain  ceremonies  for  the  investiture  of  a  knight  who  possessed 
the  requisite  qualifications.  He  was  obliged,  the  day  before  he  was 
invested,  to  keep  watch  in  the  church,  and  to  prepare  by  washing, 
cleaning,  and  clothing  himself  in  the  best  possible  manner,  L.  13.  tit. 
21.  P.  2.  [L.  13.  tit  21.  P.  2.]  After  hearing  mass,  the  person  who 
was  arming  him,  asked  him  if  he  wished  to  be  a  knight,  and  having 
answered  in  the  affirmative,  he  put  on  his  spur,  and  girthed  on  his 
sword  upon  his  waist,  with  his  head  uncovered;  and,  unsheathing 
his  sword,  he  swore  to  be  faithful^  to  God,  to  his  king,  and  to  his 
country.  Immediately  the  knights  who  were  assembled  gave  him  a 
slap  on  the  neck  and  a  kiss,  L.  14.  tit  21.  P.  2.  [L.  14.  tit  21.  P.  2.] 
The  sponsor  ungirthed  his  sword,  and  he  was  accounted  either  a  true 
lord  knight,  or  honorable  man,  L.  15.  tit  21.  P.  2.  [L.  15.  tit  21.  P. 
2.]  The  new  knight  was  marked  with  a  brand  on  the  left^  arm,  and 
his  name  and  lineage  were  inscribed,  with  that  of  others,  in  a  book 
of  the  place  where  he  was  bom,  in  order  to  know  when  he  was 
wanting  in  bis  duties  or  obligations,  L.  21.  tit.  21.  P.  2.  [L.  21.  tit 
21.  P.  2.]  And  it  is  natural  to  conclude,  that  on  this  is  founded  the 
modem  ennactment  of  L.  17.  tit  1.  lib.  6.  Rec.;^  according  to  [  28  } 
which,  the  audiencias  and  chanceries  ought  to  take  an  inventory  of 
knights. 

In  addition  to  this  degree  of  nobility  {hidalguia)y  in  order  to  being 
made  knights  were  requisite  good  conduct,  pmdence,  wisdom,  grace, 
dexterity,  and  sagacity,  loyalty,  and  skill  in  arms  and  horses,  LI.  4, 
5.  6.  ?•  8.  9.  and  10.  tit  21.  P.  2.  [LI.  4.  5.  6.  7.  8.  9.  and  10.  tit  21. 
P.  i2.]  A  woman  was  excluded  from  conferring  knighthood,  although 
she  were  queen,*'  as  also  were  the  insane,  the  clergy  and  religious 
persons,  of  a  regular  and  not  of  a  military  order,  L.  11.  tit  21.  P.  2. 

»  L.  14.  tit  91.  P.  3.,  quoted  io  the  text,  saye,  the  knight  swore  to  die,  if  neceanry,  in 
defence  of  his  laws,  his  king,  end  his  country. 

**  L.  21.  tit  91.  P.  3.,  quoted  in  the  tejct,  says,  the  right  arm. 

*^  Omitted  in  JVbv.  Ree, 

*  But  as  queen  ahe  might  command  others  to  do  it  Vide  L.  11.  tit  91.  P.  9.  qnoled 
in  thetezt 
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[L.  11.  tit.  21.  P.  2.]:  neither  could  a  poor  man,  one  deformed,  the 
merchant,  the  traitor,  and  a  person  condemned  to  death,  be  armed 
knights,  L.  12.  tit.  21.  P.  2.  [L.  12.  tit,  21,  R  2.];  nor  he  who  had 
received  knighthood  unlawfully  or  in  mockery  (por  escarnio)^  in  these 
three  cases:  1st,  If  the  person  who  armed  him  had  not  authority  to 
do  so.  2d,  If  he  were  unqualified,  and,  knowing  it,  received  knight- 
hood. 3d,  If  he  purchased  or  received  it  through  interest,  L.  12.  tit. 
21.  P.  2.  [L.  13.  tit.  21.  P.  2.];  and  by  a  modern  law  persons  liable 
to  pay  taxes  are  also  prohibited  to  be  armed  or  created  knights,  L.  4, 
tit.  1.  lib.  6.  Rec.»' 

The  obligations  of  newly  created  knights,  who  were  called  nobles 
(noA/e^),  were,  1st,  To  respect,  honor,  assist,  and  defend  him  who 
conferred  on  them  knighthood;  except  in  the  cases^  declared  by  L. 
16.  tit.  21.  P.  2.,  [L.  16.  tit  21.  P.  2.]  and  also  their  sponsors  of  the 
sword  (padrinos  de  Espada)  for  three  years^  L.  16.  tit  21.  P.  2. 
[L.  16.  tit  21.  P.  2.]  2d,  To  ride  on  horseback,  carrying  no  one 
Behind  them,  dd.  To  succor  other  poor  knights,  and  to  defend  what 
was  committed  to  their  charge,  L.  21.  tit  21.  P.  2.  [L.  21.  tit.  21. 
P,  2.]  4th,  To  take  care  of  their  arms  and  horses,  keeping  a  full 
suit  of  armor  and  besides  a  mule  or  pony,  L.  21.  tit  21.  P.  2.  [L. 
21.  tit  21.  P.  2.]  and  L.  1.  tit  1.  lib.  6.  Reo."  5th,  To  keep  their  word, 
not  to  tell  a  lie,  and  to  weigh  expressions  in  speaking,  L.  22.  tit.  21. 
P.  2.  [L.  2».  tit  21.  P.  2.]  6th,  They  ought  to  go  to  the  wars  or  to 
send  another  in  their  stead  if  they  have  completed  seventy  years, 
L.  1.  tit  1.  Ub.  6.  Rec.*» 

In  addition  to  these  obligations,  knights  ought  to  distinguish  them- 
selves above  other  people  in  their  dress,  eating,  drinking,  and  sleep- 
ing. Their  clothes  ought  to  be  fine,  their  cloak  wide,  reaching  down 
to  their  feet,  and  they  must  put  it  on  when  in  the  cities  or  partaking 
of  dinner  with  others,  LI.  17.  aild  18.  tit  21.  P.  2.  [LI.  17.  and  18. 
[  29  ]  tit  21.  P.  2.]  Their  food  consisted  solely  of  substanttal  flesh 
eaten  at  night,  it  being  permitted  them  to  take  something  in  the 
morning  in  time  of  war.  Their  drink  was  water  mixed  with  vine- 
gar, the  better  to  quench  their  thirst,  or  wine  and  water.  They 
slept  little  and  on  a  hard  bed,  L.  19.  tit  21.  P.  2.  While  they  ate 
they  had  read  to  them  the  histories  of  great  actions,  or  called  upon 
some  of  the  elders  to  relate  them,  and  they  did  the  same  when  they 
could  not  sleep,  L.  20.  lit  21.  P.  2.  [L.  20.  tit'21.  P.  2.] 

They  enjoyed  many  privileges,  and  the  chief  consisted,  1st,  In 
being  honored  even  by  the  kings.  2d,  That  of  sitting  down  the  first 
in  the  churches  after  the  king  and  prebendaries.  Sd,  Of  being 
allowed  to  give  the  embrace  of  peace  {adorar  la  paz^K  4th,  Of 
not  having  any  others  seated  with  them  at  their  table.    5thy  Of  hav- 

<7  Omilted  in  Nov*  Ret, 

^  The  knowledge  of  the  ezcepfted  cases  aliaded  to,  is  of  so  little  use  in  the  present  day, 
that  the  Translator  is  contented  to  refer  the  carious  to  the  law  quoted  in  tlie  text 
»  Omitted  in  Nm.  Rec.  '^  Omitted  in  Abo.  lUe. 

*i  A  oeremoo^  used,  it  )m  believed,  in  the  high  moss  in  the  Romish  charch. 
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iog  their  houses  privileged  from  being  broken  open  by  the  officers  of 
justice,  as  also  their  arms  auil  horses  from  being  taken  from  them, 
L.  23.  tit.  21.  P.  2.3»  [L.  23.  tit.  21.  P.  2.]  L.  9.  tit.  1.  lib.  8.  Rec.»  • 
[L.  12.  tit  3-1.  lib.  12.  Nov.  Rec-P^  6th,  Of  being  exempted  from 
the  payrAent  of  taxes,  although  they  may  have  been  liable  to  pay 
them,  except  with  respect  to  things  for  which  nobles  {hijosdalgo)  are 
bound  to  pay  taxes,  L.  1.  tit.  1.  lib.  8.  Rec.,^[L.  7.  tit  34.  Lib.  12. 
Nov.  Rec.^],  and  from  exercising  inferior  offices,  L.  3.  tit.  1.  lib.  8. 
Rec^  [L.  3.  tit  34.  lib.  12.  Nov.  Rec.»];  but  by  L.  1.  tit.  1.  lib.  8.» 
Rec.  [L.  I.  tit  34.  lib.  12.  Nov.  Rec.^]  they  were  obliged  to  pay  those 
which  they  were  accustomed  to  do  before  being  made  knights,  as  also 
their  sons.  7th,  The  privilege  of  not  being  subject  to  being  tortured 
except  in  the.  case  of  treason.  8th,  Of  not  suffering  an  ignominious 
death;  but  in  cases  of  crime  which  deserved  it,  they  had  their  heads 
cut  oflF,  or  were  starved  to  death;  but  for  the  crime  of  robbery  they 
were  thrown  into  the  $ea.^  9th,  That  of  prescription  not  running 
against  them  when  absent  in  the  service  of  the  king.^  10th,  That 
of  being  permitted  to  make  their  testaments  or  last  wills  without 
the  solemnities  of  law.  All  which  are  treated  of  by  L.  24.  tit  21. 
P.  2.  [L.  24.  tit  21.  P.  2.]  Many  of  these  privileges  subsist  to  this 
day. 

By  L.  1.  tit  1.  lib.  6.  Rec*  It  is  ordained  that  these  privileges 
shall  not  descend  to  the  sons  of  knights,  unless  they  were  born  before 
their  fathers  were  armed  or  ordained  knights. 

They  forfeited  these  privileges,  1st,  By  losing  their  arms  at  play  or 
giving  them  away  to  women.**  2d,  By  arming  one  as  knight  who 
was  not  entitled  to  such  honor.  3d,  By  being  a  merchant  or  exer- 
cising an  inferior  office  or  calling.  4th,  By  flying  from  battle.  5th, 
By  surrendering  the  castle;  and,  6th,  By  not  succoring  the  king  if 
it  were  possible.  In  these  cases,  in  order  to  disarm  or  degrade  the 
knight,  the  squire  or  shield  bearer  (eacudero),  cut  the  sword  from  his 
side  and  untied  the  leather  of  his  spurs,  which  rendered  him  unfit  for 
holding  civil  offices,  as  explained  by  L.  25.  tit  21.  P.  2.  [L.  25.  tit 
21.  P.  2.] 

These  ceremonies  ceaised  from  the  period  that  Don  John  II.  [  30  ] 
reserved  to  the  king  alone  the  right  of  arming  or  installing  a  knight, 
ordaining  that  it  should  be  done  by  his  hand,  and  not  by  commission, 


<i  A  ceremony  oicd,  it  i»  believed,  in  the  high  oiaai  in  the  Roraish  charch. 
>3  This  L.  23.  tit  2\,  P.  2.  also  extends  to  them  the  benefit  of  restitution. 
S9  This  L.  12.  tit  34  Lib.  12.  Nov.  Rec.  does  not  seem  to  apply. 
M  Nor  does  this  L.  7.  tit  34.  Lib.  12.  Nov.  Rec. 
»  Nor  L.  3.  tit  34.  Lib.  12.  Nov.  Rec. 
««  Nor  L.  t  tit  34.  Lib.  12.  Nov.  Rec. 

^  Or  were  thrown  to  wild  beasts,  to  be  torn  to  pieces,  or  dovonred.    The  reader  will 
probably  think  these  no  very  enviable  sabstitntes  for  the  plebeian  mode  of  capital  punish- 

U 

Bein^  allowed  the  benefit  of  restitution,  as  stated  in  note  (92). 

Omitted  in  Nov.  Ree, 

Or  stakingr,  or  ptedghig  them  at  taverns. 

Vol,  I.— 7 


34  Of  Persons  in  their  [Book  I. 

L.  5.  tit.  1.  lib.  6.  Rec.;^*  but  afterwards  the  Catholic  kings  made  it 
common  to  both  king  and  queen,  L.  6.  tit.  1.  lib.  6.  Rec.** 

Formerly  challenges,  duels,  and  combats  were  very  common  among 
the  knights  and  Moors;  as  well  as  between  themselves,  when  occa- 
sion required  them  to  vindicate  their  honor  and  character.  This  is 
mentioned  in  tit.  3.  and  4.  part  7.  tit  12.  del.  lib.  4.  del  Fuero  real; 
and  tit.  9.  lib.  7.  del  %rdenamienfo. 

In  modem  times  duels  are  prohibited  und^r  heavy  punishments  by 
the  decree  of  Don  Philip  V.  of  1716  which  is  Auto  1.  tit.  8.  lib.  S. 
RecA  [L.  2.  tit.  20.  lib.  12.  Nov.  Rec] 

From  this  class  of  knights  sprung  the  orders  of  knighthood  so  cele- 
brated in  our  history;  and  although  they  remain  to  this  day,  the 
greatest  part  of  the  formalities  and  solemnities  of  their  institution 
have  ceased,  as  also  the  proofs  and  other  things  which  were  required 
to  invest  them  with  the  insignia. 

Our  laws  make  mention  of  the  knights  who  were  obliged  to  keep 
arms  and  a  horse  in  readiness  for  war  [caballeros  de  premia)j  those 
of  review  and  war  {alarde^  y  de  guerra)^  those  by  virtue  of  rhiUtary 
service  (pardos),  and  knights  of  Andalusia,  who  were  obliged  to 
keep  a  horse  and  arms  ready  to  go  and  defend  the  coasts  against  the 
attacks  or  incursions  of  the  Moors  [quantiosos).  By  knights  of  pre- 
miuy  alarde  and  guerra,  it  appears  were  understood  the  other 
knights  of  this  class,  who  were  obliged  to  hold  themselves  in  readi- 
ness to  go  to  war;  who  had  their  privileges,  uses  and  customs,  which 
they  were  ordered  to  observe  by  L.  10.  tit.  1.  lib.  6.  Rec** 

From  what  circumstance  they  took  the  denomination  of  knights 
pardos  is  not  a  point  ascertained,  and  still  less  so  when  they  had 
their  beginning;  it  only  appears  that,  by  a  charter  of  Leon,  they 
were  allowed  an  exeniption  from  taxes  if  they  maintained  arms  and 
horses;  and  it  further  appears,  that  this  description  of  military  asso- 
ciation was  composed  of  persons  who  paid  taxes  (pec/ieros),  Garcia 
de  Nobilii.  Gloss.  1.  §  1.  n.  56.  Doiia  Juana  and  Don  Carlos  abolished 
in  1518  the  regiment  of  kaights  pardos,  which  Cardinal  Ximenes  of 
Cisn^ros  had  armed,  L.  16,  tit.  1.  lib.  6.  Rec.^ 

The  knights  quantiosos  were  so  called  from  the  fixed  rent  which 
they  were  obliged  to  possess  to  maintain  a  horse  and  arms,  and  to 
I"  31  ]  serve  in  war.  This  for  some  time  was  a  thousand  ducats 
(ducados)  of  gold,  which  were  equal  to  three  hundred  and  seventy- 
five  thousand  maravedis;  and  once  being  made  knights  of  quan/ia, 
they  were  obliged  to  maintain  arms  and  a  horse,  and  to  pass  in  review 

41  Omitted  in  JVoo.  Ree,  ^  Also  omitted. 

^  See  alto  on  this  subject  LI.  1  and  3.,  and  Notes  ]  and  2.  tit.  20,  lib.  12.  Nov.  Rc6. 

^  A  review  which  took  place  on  the  let  uf  March  in  each  year,  by  persons  deputed  by 
the  king,  of  all  dukes,  counts,  grrandees  {rieoa  kome»y,  knights,  or  squires,  and  other  vas. 
■ak  who  held  lands,  or  received  pay,  at  which  they  appeared  well  armed  nnd  properly 
mounted,  to  show  themselves  ready  for  a  campaign,  if  called  together.  Vide  Com9f0 
J}ieeionario  real  de  EtpaHa^  tom.'l.  verb.  Alarde* 

*^  Omitted  in  N»t.  Pee, 

49  Omitted  in  Nov.  Ree* 
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twice^  a-year,  L.  12.  tit.  1.  lib.  6.  Rec.^  Being  only  freed  from  this 
obligation  when  their .  patrimony  was  diminished  to  one  hundred 
thousand  maravedis.  Same  law  quoted. — But  afterwards  the  sum 
or  quantity  of  two  thousand  ducats  was  required  for  such  knights, 
and  they  were  relieved  from  the  obligation  when  their  rental  fell 
below  two  thousand  ducats,  L.  18.  same  title  and  book.  On  the  2Sth 
June,  1613,  these  knights  qiuintiosos,vfhvch  Philip  II.  established, 
were  reformed,  Aut.  1.  tit.  1.  libt  6.  Rec.  [L.  1.  tit.  3.  lib.  6.  Nov.  Kec] 
But  in  1734,  a  regiment  of  knights  quant iosos  was  armed  in  Anda- 
lusia with  various  privileges,  noticed  in  Auto  2.  tit.  1.  lib.  6.  Rec.** 

§  4.  Hidalguia  is  nobility  by  descent  or  lineage,  L.  3.  tit.  21.  P.  t, 
[L.  3.  tit.  21.  P.  2.]  One  of  the  things  which  distinguishes  nobility 
from  hidalguia  is,*®  that  the  latter  is  acquired  on  the  part  of  the 
father  alone;  for  instance,  the  son  of  a  father  who  was  an  hidafgOy 
and  of  a  mother,  villein,  or  plebeian,  will  be  an  hidalgo/^  but  not  a 
noble.**  L.  3.  tit.  21.  P.  2.  [L.  3.  tit.  21.  P.  2.]  By  hidalgos  are  un- 
derstood men  chosen  from  good  situations  in  life  [de  buenos  lugures)^ 
and  possessed  of  property  {algo)^  this  word  so  signifying  in  Spanish, 
for  which  reason  they  were  called  ^yVj^fl^tf/^o,  which  means  as  much 
as  a  son  of  wealth  or  property,  L.  2.  tit.  21.  P.  2.  [L.  2.  tit.  21.  P.  2.] 

The  wise  Octalora,  in  his  Tjook,  entitled  Summa  nobilitatis 
Hi^anicsey  P.  2.  c.  4.  n.  2.  says,  that  he  never  read  how  nor  when 
the  htjosdalgo  had  their  commencement  in 'Spain.  The  above 
quoted,  L.  2.  tit.  21.  P.  2.  [L.  3.  tit.  21.  P.  2.]  gives  us  the  etymology 
of  the  word  hijodalgo;  but  it  is  to  bo  remarked,  that  the  poor  person, 
if  he  be  of  good  lineage,  does  not  lose  his  quality  or  rank,  for  it  is 
sufficient  for  him  if  the  person  from  whom  he  descends  had  property 
{algo)j  because  the  nobility  of  hidalguia  does  not  proceed  from  the 
hidalgo  himself,  but  from  the  first  of  his  family  chosen  as  such,  L.  2. 
tit.  21.  P.  2.  [L.  2.  tit.  21.  P.  2.]  And  the  hidalguia  being  inherited,  it 
is  certain  that  the  manufacturers  of  cloths,  cloth  and  other  woven 
things  will  not  lose  it,  as  set  forth  in  Am.  2.  and  6.  tiL  12.  lib.  5. 
Rec>  [L.  1  and  3.  tit.  24.  lib.  8.  Nov.  Rec] 

This  property,  or  algOy  which  consisted  most  frequently  of  the 
seigniory  or  dominion  {ei  seftorio)  of  vassals,  was  of  three  kinds,  1st, 
The  dominion  of  the  inheritance  or  patrimony  (devisa^)  which  is  the 
inheritance  that  devolves  to  a  man  on  the  part  of  his  father,  or  [  32  ] 
mother,  or  grandfathers,  or  others  from  whom  he  descends,  which  is 

^  Vide  Note  44.,  pasfe  arUe,  ^  Omitted  in  Nov,  Rec. 

•  Omitted  in  Nov.  Rec, 

*  At  the  present  time,  says  Palaeioe  (1),  the  one  is  eommonlj  confoanded  with  the 
o(bcr,  and  the  same  is  understood  bj  the  word  ** hidalgo**  as  by  the  word  ** noble" 

^  But  not  tiee  verea.  So  that  this  i^  an  exception  to  the  general  rale,  that  partu§ 
mquitur  ventrem.  Vide  L.  3.  tit  21.  P.  2.  Chreg.  Lop,  Gl.  3.  on  this  law,  says,  that  with 
respect  to  honors  and  dignities,  the  son  follows  the  condition  of  his  father. 

**  Hidalguia  was  therefore  an  inferior  class  of  nobility. 

s>  But  it  would  appear  by  L.  1.  tit  24.  lib.  8.  Nov.  Rec,  referred  to  in  the  text,  that 
lidalgo9  are  not  permitted  to  engage  in  any  personal  employment  or  service  with  respect 
to  such  manufaciores,  but  most  employ  others  for  the  purpoee,  otherwise  they  will  forfeit 
tbeir  nobility. 
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divided  among  them.  2d,  Dominion,  or  right  of  habitation  {seftorio 
de  solar),  which  species  of  property  consisted  in  the  right  of  inhabit- 
ing or  dwelling  on  another's  lands  {suelo)\  3d.  The  dominion  over 
a  town,  the  inhabitants  of  which  were  invested  with  a  right  of  elect- 
ing their  own  magistrates  {seftorio  de  beheiria),  which  means  aa 
inheritance  belonging  to  one  independently  of  or  free  from  the  person 
who  lives  on  it,  and  who  may  receive  as  lord  whoever  may  be  of 
most  service  to  him,**  L.  3.  tit.  25.  P.  4."  [L.  3.  tit  25.  P.  4.] 

By  reason  of  these  seigniories  the  hijosda/go  were  called  noblemen 
(ricoshomes).'^  Garcia  de  Nobil.  Gl.  18.  n.  20.  and  also  barons,  L, 
IC.  tit.  24.  P.  4.  [L.  10.  tit.  25,  P.  4.]  These  noblemen  or  grandees, 
if  they  were  driven  from  the  kingdom  by  the  king,  might  be  followed 
by  their  vassals,  and  who  under  their  orders  might  serve  another 
king;  and  even,  in  case  of  war,  against  him  who  expelled  them,  L. 
11.  tit.  25,  P.  4.*^  [L.  11.  tit  25.  P.  4.]  It  is  true  the  vassals  were  not 
obliged  to  follow  them,  and  indeed  ought  not  to  do  so,  if  the  grandee 
or  {ricohome)  went  into  the  dominions  of  the  Moors,  LL  12.  and  13, 
tit  25.  P.  4.  [LL  12  and  1 3.  tit  25.  P.  4.] 

Besides  this  species  of  hidalguia  by  lineage,  there  was  another  at 
will  {par  merced)y  of  which  such  an  abuse  was  made  that  the  Catholic 
kings  not  only  thought  fit  to  revoke  those  granted  by  Don  Henry,  L. 
7.  tit  2.  lib.  6.  Rec,  [L.  7.  tit  2.  lib.  6.  Nov.  Rec]  but  also  Don  Juan 
lid,  and  Don  Carlos,  and  Doila  Juana  revoked  those  they  had  given 
without  just  cause,  and  it  was  absolutely  forbidden  to  grant  charters 
or  privileges  of  hidalguioy  L.  8.  tit  2.  lib.  6.  Rec.  [L.  5.  tit  2.  lib.  6. 
Nov.  Rec] 

Many  are  the  privileges  and  liberties  of  the  hijosdalgo,  which  ought 
to  be  preserved  to  them  inviolate,  according  to  LI.  13.  and  14.  tit.  2. 
lib.  6.  Rec.  [LI.  13  and  15.  tit.  2.  lib.  6.  Nov.  Rec]  The  hijosda/go 
by  lineage  were  not  compelled  or  obliged  to  go  to  the  war,  as  were 
those  «/  wiily  or  by  privilege  {de  merced  6  privilegio),  Otalora,  Part 
3.  c  4.  n.  2.,  nor  could  their  horses  or  arms  be  taken  for  debt  or  for 
security  that  did  not  regard  the  crown,  L.  9.  tit  1.  lib.  6,  Rec*  [L.  1. 
[  33  ]  tit.  2.  lib.  6.  Nov.  Rec]   They  ought  to  have  a  separate  prison, 


M  The  subject  of  BtketrinB  is  a  matter  which,  to  this  present  day,  has  not  been  treated 
of  in  a  masterly  way  by  historians  and  lawyers.  It  is  worthy  of  our  attention;  and 
therefore,  in  the  publication  we  have  made  of  the  Fuero  vxejo  de  Casiilla^  we  have 
endeavored  to  satisfy,  as  much  as  possible,  the  curious  and  lovers  of  our  aniiquities  by 
means  of  a  dissertation  therein  inserted,  upon  the  origin,  duration,  and  exemptions  of  this 
kind  of  seigniory  and  its  dependencies.  There  will  l^  seen  the  information  which  would 
here,  perhaps,  be  prolix,  upon  the  tributes  of  behetria  and  vassals  inhabiting  tiie  soil,  or 
having  the  right  of  habitation  upon  it."  [Note  in  the  text.] 

^  I  have  endeavored  to  explain,  «s  well  as  I  could,  these  different  terms  in  the  text,  of 
devisat  Molariego^  and  behetria^  but  I  fear  I  have  not  succeeded  in  making  tiie  subject 
very  intiUIigible;  however,  I  tliink  it  is  one  in  which  very  few  of  my  readers  will  take 
any  interest 

M  This  word,  ricohome,  according  to  L.  10.  tit.  25.  P.  4.,  referred  to  in  tJie  text,  is 
equivalent  to  that  of  count  or  baron  in  other  countries. 

fJ  Vide  also  L.  10.  Ut25.  P.  4. 

w  Vide  also  LL  13. 14.  and  15.  tit  3.  lib.  6.  Nov.  Rec. 
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L.  11.  tit  2.  lib.  6.  Rec.  [L.  U.  tit.  2.  lib.  6.  Nov.  Rec]  They  do  not 
pay  duties  or  taxes  for  the  goods  or  property  which  they  may  have 
bought  from  persons  liable  to  pay  them,  L.  14.  tit.  14.  lib.  6.  Rec. 
[L.  3.  tit.  18.  lib.  6.  Nov.  Rec]  l^hese  privileges  cannot  be  renounced, 
L.  14.  til.  2.  lib.  6.  Rec,  [L.  15.  tit.  2.  lib.  6.  Nov.  RecT]  although  for- 
merly they  might,  according  to  the  rule  laid  down  by  Villadiego  on 
L.  8.  ProL  del  Fuero  Juzgo,  n.  61.  and  then  in  use. 

With  respect  to  the  proofs  of  nobility  and  hidalguia  we  defer 
speaking  until  the  3d  book,  where  we  are  of  opinion  it  will  be  more 
suitable  to  treat  of  them. 

§  6.  Under  the  name  or  term  plebeians  (plebet/os)  we  understand 
all  those  who  exercise  any  trade  (arte)  or  who  cultivate  the  soil  f^ 
which  two  kinds  the  Partidas  explain  by  the  expressions  of  work 
(obra)  and  labor  (labor).  Works  or  trades  (obras)  are  those  which 
men  carry  on  in  houses  or  covered  places.  Labors  (Icibores)  are  ail 
those  things  which  men  do  by  reason  of  the  mode  of  labor  {defechura\ 
or  of  the  lime  in  which  they  receive  the  wo/k,  having  to  traverse 
the  mountains  or  the  fields,  and  being  obliged  to  suffer  cold  and  heat 
according  as  the  weather  is.  The  latter  are  called  laborers  '{labra- 
dores),  and  the  former  mechanics  or  handicraftsmen  {meneslrales), 
because  they  iseek  their  means  of  support  {su  menester)  in  the  trade 
or  art,  L.  5.  tit.  20.  P.  2.  [L.  5.  tit.  20.  P.  2.] 

Conforming  to  the  laws  which  are  at  this  day  in  force,  we  will 
only  observe  that  this  definition  of  labor  makes  us  well  understand 
how  anxious  Don  Alonso  the  Wise  was  to  represent  to  us  the  labor, 
suffering,  and  toil  with  which  laborers  procured  us  all  that  was 
necessary  to  maintaip  and  preserve  our  lives;  constituting  them,  for 
this  reason,  a  more  noble  class  than  mere  mechanics.  Hence,  with- 
out doubt,  proceed  the  privileges  and  exemptions  of  laborers,  among 
which  the  following  are  the  principal,  1st,  That  they  may  not  be 
comprehended  in  those  drawn  to  serve  in  the  army,  (en  gxnntasy) 
which  was  granted  them  on  the  petilioix  of  seven  of  the  Cortes  of 
Burgos,  in  1429  and  1430.  .2d,  That  execution  cannot  go  against 
them*"  in  harvest  time,  except  for  debts  due  to  the  crown,  or  proceed- 

B*  This  word  may  be  more  properly  translated  **  commons.*'*  Palacios  says,  that  by 
the  term  *^  pUbeyoSt**  is  merely  understood  those  who  are  not  "  nobUs^^  and  that  the  mere 
exercise  of  any  art,  trade,  or  calling,  does  not  constitute  a  plebeian,  nor  deprive  one  of* 
the  privileges,  &c.  of  nobility,  which  he  may  possess.  He  refers  to  a  royal  cSdula  of 
1783,  which  he  states  repeals  LI.  6  and  9.  tit.  1.  lib.  4.  del  Orden  real,  and  LI.  2  and  3.  tit  L 
Lib.  6.  Rec    (Nota  5.  tit,  23.  lib.  8.  Nov.  Rec.) 

*  This  must  mean  with  respect  to  their  persons  merely,  and  then  only  for  debt  ariningr 
Irom,  or  imposed  in  consequence  of  the  comrairaion  of  crime ;  for  there  is  no  exception 
from  arrest  in  faror  of  the  crown  in  the  harvest  time,  which  is  from  July  to  the  end  of 
Deeemt>er.  See  the  second  section  of  the  act,  or  L.  15.  tit.  31.  lib^  11.  Nov.  Rec;  and  L. 
16.  tit  31.  lib.  11.  Nov.  Rec.  extends  this  privilege  from  arrest  to  the  whole  period  of  the 
jear,  except  in  the  case  of  crime,  or  where  the  debt  was  contracted  before  the  party  be- 
came a  laborer  or  husbandman.  The  first  section  of  this  Law  15.  tit.  31.  lib.  11.  Not. 
Rec  exempts  from  execution  or  levy  at  any  period  of  the  year,  except  for  debts  to  the 
crown,  for  rent  to  the  landlord  or  owner  of  the  land,  or  for  money  lent  by  him  to  assist 
the  laborer  in  his  cultivation,  the  oxen,  moles,  or  other  beasts  of  the  plough,  and  the  agri- 
cultural implements  of  tlio  laborer  or  husbandman,  as  also  his  fields  sown  with  grain,  or 


38  Of  Persons  in  their  [Book  I. 

ing  from  crime.  LI.  25.  and  26.  tit.  21.  lib.  4.  Rec.  [L.  1 5.  tit.  31 .  lib.  11., 
and  L.  6.  lit.  11.  lib.  10.  Nov.  Rec]  The  ordinance  of  28th  August, 
1603,  makes  mention  of  this  privilege,  which  it  extends  to  the  farm- 
ers of  wine  and  vinegar,  upon  which  articles  was  imposed  the  grant 
[  34  ]  of  the  eighteen  millions  which  had  been  given  to  the  king  in 
the  previous  CJortes.  3d,  That  their  implements  of  agriculture,  beasts 
of  labor,  ancF  the  bread  they  b^ke,  are  exempt  from  being  taken  for 
civil  debt,  or  in  an  executive  suit,  except  for  a  debt  due  to  the  crown, 
or  for  the  payment  of  the  ten  per  cent,  to  the  king  (cfiezmos)  and 
ecclesiastical  or  seignorial  rents,'**  L.  25.  26.  and  28.  tit.  21.  lib.  4. 
Rec.  [L.  15.  tit.  31.  lib.  11.,  L.  6.  tit.  11.  lib.  10.,  L.  16.  tit.  31.  lib. 
11.,  L.  7.  tit.  11  lib.  10 ,  and  L.  8.  tit.  19.  lib.  7.  Nov.  Rec] 

Our  laws  have  not  been  less  attentive  to  forming  regulations 
respecting  trades,  which,  formerly,  were  divided  according  to  their 
nature  or  kind  into  associations,  corporations,  or  companies:  their 
by-laws,  (esialuios^)  which  varied  in  each  of  them,  constituted  the 
form  of  their  government,  the  admission  of  journeyman  to  be  masters, 
and  other  things  which  belonged  to  their  interior  and  exterior  em- 
ployments; but  the  royal  approbation  was  always  tiecessary  to  their 
validity.  •  There  are,  however,  some  general  laws  on  the  subject:  Jst, 
That  no  person  shall  hold  or  exercise  two  employments  or  callings  at 
the  same  time,  L  12.  tit  13.  lib.  5.  Rec.;^  not  even  those  which  had 
a  certain  connection  or  dependence  upon  one  another,  by  reasrtn  of 
the  goods  or  articles  they  made  use  of;  an  example  of  which  is  given 
in  L.  1.  tit.  11.  lib.  7.  Rec.  [Note  7.  tit.  23.  lib.  8.  Nov.  Rec]  2d, 
Every  journeyman  or  mechanic  must  work  within  the  place  where 
hired  or  employed  from  sun-rise  to  sun-set;  and  if  without  or  be- 
yond it,  until  such  hour  as  will  allow  for  his  return  by  its  setting, 
under  penalty  of  loss  of  one-fourth  of  his  day's  wages,  L.  2.  tit.  11. 
lib.  7.  Rec.  [L.  l.tit.  26.  lib.  8.  Nov.  Rec]  3d,  That  the  town  coun- 
cils {ios  concfjos  or  cabildos)  shall  fix  their  wages  according  to  the 
mce  of  provisions  in  the  district,  [comarca^)  L.  3.  tit.  11.  lib.  7.  Rec, 
L.  4.  tit.  26.  lib.  8.  Nov.  Rec]  •  4th,  That  every  journeyman  or  day 
aborer  shall  be  paid  on  the  night  of  the  day  of  his  work,  if  he  wishes 
it;  and  that  no  such  person  can  be  elected  to  a  public  office  in  the  town 
(por  ojicio  del  eomun)  under  penalty  of  twice  the  atnount;  {pena  del 
doblo;)  and  that  no  master  workman  may  employ  more  than  twelve 
each  day,  L.  4.  tit.  11.,  and  L.  10.*^  tit.  3.  lib.  7.  Rec  [L.  2.  tit.  26. 
lib.  8.,  and  L.  4.  tit.  9.  lib.  7.  Nov.  Rec]  Upon  the  various  handi- 
craft works,  see  tit.  13. 14. 15. 16.  .17. 18.  19.  20.  and  23.  lib.  7.  Rec** 
Cap.  4.     The  third  division  of  men,  according  to  the  civil  state  of 

plougrbed  in  order  to  be  sown  (9embrado»  y  barhechoi);  and  even  the  three  above  excepted 
cases,  one  pair  of  oxen,  mules,  or  other  beasts  of  the  plough,  must  be  left  to  him. —  Vide 
Appendix  J. 

•>  Vide  Appendix  J. 

«  Omitted  in  Nov.  Rec, 

^  L.  10.  tit  3.  lib.  7.,  nor  its  corresponding  Law  in  the  Nov.  Rec.,  does  not  seem  to 
apply. 

M  Few  of  these  are  inserted  in  the  Nw.  Rec. 
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persons,  into  lay  and  pcclessiastic,  will  be  found  supported  by  L.  2. 
tit.  23.  P.  4.  [L.  2.  tit.  23.  P.  4.]  Ecclesiastics  are  those  who  com- 
pose the  hifirarchial  state  oX  the  church.  They  are  called  clergy, 
\cierigos.)  which  means  men  chosen  for  the  service  of  God,  L.  1'.  tit. 
6.  P.  1.  [L.  1.  tit.  6.  P.  1.] 

§  1.  The  ecclesiastics  are  regular  or  secular.  The  regular  are 
those  who  leave  or  abandon  all  earthly  things,  and  adopt  some  rule 
of  religion  to  serve  God,  promising  to  obserye  it,  L.  1.  tit.  7.  P.  [  35  ] 
1.  [L.  1.  tit  7.  P.  1.]  To  the  first  kind  belong  monks,  friars,  and 
regular  canons,  whom  our  laws  call  canons  of  the  cloister,  {de  claus- 
iro^)  L.  I.  tit.  7.  P.  1.  [L.  1.  tit  7.  P.  1.]  which  in  the  present  day 
scarcely  subsists. 

The  ecclesiastical  privileges  are  confined  to  the  peculiar  jurisdiction, 
(d  su  /uerOj)  immunities,  and  exemptions,  which  they  enjoy  imme- 
diately by  royal  grant,  L.  50.  tit  6.  P.  1.  [L,  50.  tit.  6.  P.  1.]  Of  their 
jurisdiction,  or  judicial  power,  we  shall  say  something  in  its  place  in 
the  third  book.  We  shall  say  nothing  of  their  immunities,  conceiving 
that  they  belong  to  the  canon,  or  ecclesiastical  law  of  Spain.  With 
respect  to  their  exemptions,  we  must  observe  that  the  exemption  from 
payment  of  excise  duties  (alcabalas)  is  granted  them  by  L.  6.  tit  18. 
lib.  9.  Rec.;  [L.  8.  tit.  9.  lib.  1.  Nov.  Rec.;]  and  this  is  understood 
with  respect  to  the  sale  of  their  property,  and  the  fruits  or  products 
of  their  estates;  but  not  the  produce  which  they  may  derive  from 
lands  rented,  nor  their  traffic,  or  gains  of  any  kind,  according  to  the 
decree  of  the  Presidents^  which  is  L.  1.  tit  18.  lib.  9.  Rec.**  which  is 
ordered  to  be  observed  by  cSdula  of  20th  July,  1763,  which  directs 
depositions  on  oath  to  be  taken  of  the  rents  of  ecclesiastics;  and  if 
they  should  be  false,  that  the  judges  proceed  to  verify  and  value  the 
property  by  experienced  or  competent  persons  on  oath.  This  excep- 
tion from  the  payment  of  excise,  or  duty  on  sales  of  articles,  {aica- 
batoj)  is  not  extended  to  the  clergy  of  the  minor  orders,  L.  2.  tit.  4. 
lib.  1.  Rec.  [L.  7.  tit  10.  lib.  1.  Nov.  Rec] 

According  to  the  instructions  and  royal  decrees  of  1745, 1751,  and 
1760,  which  declare  the  art.  8.  of  the  concordate  of  1737,  all  property 
belonging  to  ecclesiastical  foundations  antecedent  to  that  period  is  ex- 
empt from  tributes;  but  that  acquired  subsequently  to  the  said  year 
1737  shall  be  subject  to  contribution;  and  thus  the  c^ei^y  shall  be 
obliged  to  contribute  and  to  assist  the  laity  in  what  is  paid  or  fur- 
nished for  the  quartering  of  soldiers,  (via  de  utensitios,  quartelasy) 
brandy,  (aguardientey)        {mejoras  defundos^)  [censos^)^  &c. 

They  shall  equally  be  obliged  to  contribute  to  public  works  for  the 
public  or  common  benefit,  L«  12.  tit  3.  lib.  1.  Rec;  [L.  7.  tit  9.  lib.  1. 
Nov.  Rec.;]  and  to  pay  the  duties  of  export  on  what  they  shall  send 
out  of  the  kingdom,  Aut  4.  tit  18.  lib.  9.  Rec  [L.  14.  tit  9.  lib.  1. 
Nov.  Rec]    With  regard  to  tlie  benevolence  or  subsidy  to  assist  in 

*  Not  in  Nat.  Ree. 

*  1  cannot  find  appropriate  terun  in  English  for  these  words. 
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carrying  on  the  war  against  infidels,  {gracia  del  Escusado  6  Casa 
[  36  ]  dezmera,)  of  apostolic  grant,  see  the  decree  of  January,  1761, 
and  Martinez  in  his  Libreria  de  JueceSy  torn.  2,  c.  n.  84.  to  92. 

It  is  to  be  observed,  that  the  regular  clergy  cannot  be  agents  or 
attorneys,  except  in  causes  and  afiairs  of  their  chapters  and  societies, 
presenting  first  the  licence  of  their  superior,  Aut  1.  and  2,  tit.  3.  lib. 
1.  Rec;  [L.  1.  tit.  27.  lib.  1.  Nov.  Rec.;]  and  the  royal  ceduia  of  25th 
November,  1764. 

The  regular  clergy  are  also  forbidden  to  live  out  of  their  convents 
under  any  pretext,  cSdala  of  4th  August,  1767;  and  to  ask  alms  with 
poor's  boxes  without  permission  of  the  town  council,  (del  consejoy) 
decree  of  16th  September,  1766. 

Lastly,  They  are  not  considered  as  inhabitants  of  the  towns, 
according  to  the  royal  cidula  of  21st  December,  1766;  all  which 
remarks  we  have  made  here,  considering  that  these  points  could  not 
be  treated  of  with  more  method  in  another  place. 
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TITLE  VI,       ' 

OV  PBOMlSfi  or  MARRIAGE  OR  ESPOUSALS  (DESPOSORIO)  AND  MARRIAGE 

(matrimohio). 

Cap.  I.  Men  in  the  third  place  are  considered  with  respect  to  their 
state  as  a  family:  and  in  this  point  of  view,  are  either  married  or 
single.  To  this  division  belongs  matrimony,  which  is  accompanied 
eommonly  by  marriage  portions  (dotes)  and  donations  propter  nup- 
tiaSf  which  we  term  jointure  (arras):  wherefore,  proceeding  imme- 
diately to  explain  espousals  or  mutual  promise  of  future  marriage  (el 
desposorio),  hs  antecedent  to  marriage,  we  will  treat  of  both  in  the 
present  chapter,  leaving  for  the  following  the  explanation  of  the  mar- 
riage portion  of  the  wife  (dote)  and  jointure  (arras). 

We  consider  matrimony  as  a  contract  which  is  celebrated  between 
those  who  have  contracted  espousals  (los  desposados)^B.nd  from  which 
it  derives  its  force  and  eflScacy;  but  authorised  by  the  church,  which 
gives  it  a  worthy  place  among  its  sacraments  by  reason  of  its  dignity, 
mystical  signification,  and  its  ends,  L.  5.  tit.  1.  P.  4.,  LI.  3.  and  4.  tit. 
2.  P.  4.  [L.  5.  tit  1.  P.  4.  LI.,  3.  and  4.  tit.  2.  P.  4.] 

§  1.  Under  the  consideration  of  contract,  as  we  shall  treat  it  here, 
leaving  for  the  canonists  all  that  it  contains  with  respect  to  the  sacra- 
ment and  the  church,^  a  solemnity  testifying  the  will  of  the  contract- 
ing parties  ought  to  precede  marriage,  which  we  call  mutdal  promise 
of  future  marriage  or  espousals^  (desposorio);  and  that  is  the  verbal 
promise  which  men  make  when  they  wish  to  marry,  L.  1.  tit.  1.  P.  4. 
[L.  1.  tit.  1.  P.  4.]  We  must  except  from  this  general  definition  the 
dumb,  who  by  means  of  evident  and  clear  signs,  supply  the  place  or 
pronunciation  of  words,  L.  5.  tit.  2.  P.  4.  [L.  5.  tit.  9.  P.  4.] 

From  this  definition  we  deduce  the  following  axioms: — 1st,  That 
promise  of  future  marriage  is  a  consent  which  those  who  are  [  43  ] 
betrothed  give  with  the  desire  of  being  married.  2d,  That  it  ought 
to  precede  matrimony.  3d,  That  it  is  a  mere  padt  •celebrated  without 
the  solemnity  of  law;^  but  of  such  force,  that  by  reason  of  it  the  per- 
sons who  are  betrothed  are  bound  to  contract  matrimony  afterwards. 

1  ■*  Following^  in  Spain  the  rales  of  the  church  in  what  appertaiDs  to  the  efficacy  or 
Talulity  of  matrimony,  and  treatinjr  of  the  impediments  of  marriage,  we  cannot  lay  aside 
what  it  possesses  in  relation  to  Uie  church.**    PalacioB  (I). 

2  Viie  Wood,  C.  L.  Book  I.  ch.  2.  p.  118.  fo.  ed.  (PaltfctM  here  observes,  that  it  is 
tme  espousals  ought  to  precede  matrimony  when  they  are  contracted;  but  that  no  one 
eao  mSsT  from  this  that  marriage  cannot  be  celebrated  without  having  previously  con- 
tracted  espousals.) 

3  ^  Promise  of  future  marria^re  {df.$po9orio)  is  not  a  mere  pact,  it  is  a  contract  with  its 

Kper  nomination,  which  ought  not  to  be  celebrated  without  the  solemnities  which  tlie 
'  preacribes.*'    Palacio§  (3). 

Vol.  L— 8 
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Promise  of  future  marriage  being  a  consent  given  by  those  who 
are  betrothed,  it  is  evident,  1st,  That  only  they  can  celebrate  it  who 
are  of  an  age  to  consent;  and  therefore  the  male  or  female  above 
seven  years  of  age  may  celebrate  it,  or  even  under  that  age,  if,  after 
completing  it,  they  ratify  their  consent,  L.  6.  tit.  1.  P.  4.  I L,  6.  tit.  1. 
P.  4.]  2d,  But  not  persons  of  non  sane  mind;  unless  after  recover- 
ing their  reason  they  renew  their  promise,  L.  6.  tit,  2.  P.  4.  [L.  6.  tit. 
2.  P.  4.]  3d,  That  the  father  cannot  betroth  his  daughters  unless 
they  be  present  and  consent,  L.  10.  tit.  1.  P.  4'.  [L.  10.  tit.  1.  P.  4.] 
But  if  the  father  should  swea,r  and  promise  to  marry  one  of  his 
daughters  with  another  person,  and  they  shall  consent,  the  election 
of  the  particular  daughter  is  left  to  the  will  of  the  father,  if  he  have 
not  specified  the  object  of  his  promise;  provided  that  in  this  case,  if 
only  one  of  the  daughters  remain  alive,  he  would  be  obliged  to  give 
her  in  marriage,  and  if,  after  the  promise,  he  should  particularise  one 
of  his  daughters,  and  the  man  does  not  wish  to  have  her  for  a  wife, 
the  father  is  absolved  from  the  obligation;  but  if  the  man,  before  the 
selection  shall  have  been  made,  shall  have  enjoyed  or  had  connection 
with  any  one  of  the  daughters,  he  shall  be  obliged  to  take  her  for  a 
wife  and  no  other,  L.  11.  tit.  1.  P.  4.  [L.  11.  tit.  1.  P.  4.]  4th,  That 
it  may  be  also  provided  that  the  espousals  may  take  effect  at  the  dis- 
cretion of  the  father,  if  any  of  the  contracting  parties  say,  "  I  will 
take  you  for  my  husband  or  wife,  if  it  please  my  father,"  L.  3.  tit.  !• 
P.  4.  [L.  3.  tit  1.  P.  4.] 

This  consent  being  precedent  to  matrimony,  it  follows,  1st,  That 
mutual  promises  of  marriage  may  be  either  de  prsssenii  or  defuturo^ 
LI.  2.  and  3.  tit.  1.  P.  4.  [LI.  2.  and  3.  tit.  I.  P.  4.],  the  difference  of 
which  is  explained  by  L.  9.  tit.  1.  P.  4.  [L.  9.  tit.  1.  P.  4,]  2d,  That 
they  may  be  celebrated  in  four  ways,  by  condition,  cause,  manner,  or 
demonstration,  LI.  1.  and  2.  tit.  4.  P.  4.  [LI.  1.  and  2.  tit.  4.  P.  4.] 
Condition  is,  an  agreement  or  covenant,  which  is  made  dependent  on 
another  covenant;  for  example,  when  a  person  says,  '^1  promise  to 
marry  you  if  you  should  be  at  Rome."  Cause  is,  when  a  person 
says, "  I  promise  to  marry  you,  because  you  have  done  such  a  thing." 
Manner  is,  when  a  person  says,  <<  I  give  you  a  hundred  maravedis  to 

<  Properly,  espousals,  or  mutaal  promises  of  marriajre  {d^^^potano")  are,  by  words,  d^ 
ftUuro;  espousals  by  words,  de  praaenti^  are  considered  in  the  light  of  marriage  (jcaaamu 
ento)^  Vide  L.  2.,  as  also  L.  3.  tit.  1.  P.  4.;  and  if  when  a  roan  contract  espousals  with  one 
woman  by  words  defuturo,  and  afterwards  contract  them  by  wordtt  de  prteaenti  with  an- 
other woman,  the  last  shall  be  valid,  or  take  effect  in  preference  to  the  first,  unless  the 
roan  should  have  had  connection  with  the  woman  with  whom  he  contracted  by  words  de 
fviuro,  before  he  contracted  evpousals  with  the  second  woman  by  words  de  prasenti. 
And  if  a  roan  contract  espousals  by  words  de  futuro  with  two  women,  he  may  elect  to 
marry  either  of  them  he  pleases,  unless  he  hath  had  ctmnection  with  one  of  them;  for  in 
■uch  case,  he  shall  be  obliged  to  marry  her  with  whom  he  has  bad  connection.  Vide  L. 
9.  tit  1.  P.  4.  Pfdacioe  observes  on  this  part  of  the  text,  **  It  is  certain,  that  as  well  in 
the  civil  as  in  the  canon  and  statute  law,  this  diftbrence  and  improper  division  of  espou* 
sals,  de  preBeenti  and  de  futuro^  are  to  be  met  with,  by  espousals  de  pr€t$enH  marriage 
itself  being  understood;  but  that,  therefore,  it  must  not  be  said,  that  because  the  consent 
or  agreement  of  eepoutaU  precedes  matrimony,  it  follows,  that  eipotuoU  are  de  pra^enti 
or  £  future;  because,  if  it  precedes,  they  cannot  be  depreuentu 
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bnild  me  a  house/'  Demonstration  is,  when  one  says,  "I  [  44  ] 
promise  to  give  you  such  a  thing,  which  I  bought  of  such  an  one," 
naming  both  particularly,  L.  2.  tit.  4.  P.  4.  [L.  2.  tit.  4.  P.  4.]  The 
conditions  ought  to  be  just  or  decent  (honestox),  and  conformable  to 
the  nature  of  espousals  or  mutual  promise  of  future  marriage  (des- 
posorio)^  LI.  ,3,  4,  and  5.  tit.  4.  P.  4.  [LI.  3,  4,  and  5.  tit.  4.  P.  4.] 
4th,  Indecorous  and  impossible  conditions  do  not  vitiate  or  annul  the 
promise  or  contract  of  marriage,  but  are  considered  as  not  to  exist, 
L.  6.  tit.  4.  P.  4.  [L.  6.  tit.  4.  P.  4.] 

Promise  of  marriage  being  a  mere  pact  {pacio)y  it  may  be  cele- 
brated with  or  without  oath,  L.  10.  tit.  L  P.  4.  [L.  10.  tit.  1.  P.  4], 
and  between  absent  persons  by  attorney  or  by  power  {carta) j  L.  1 . 
tit  1.  P.  4.  [L.  1.  tit.  1.  P.  4.]  The  effect  of  this  promise  is,  the 
matual  obligation  which  arises  between  the  parties  to  contract  matri- 
mony; and  hence  it  is,  1st,  That  those  betrothed  are  prohibited  to 
marry  with  another,  unless  the  second  promise  be  made  under  an 
oath,  and  the  first  without  it,*  L.  8.  tit.  1.  P.  4.  [L.  8.  tit.  1.  P.  4.] 
2d,  That  the  canonical  and  civil  impediments  which  hinder  and  dis- 
solve marriage,  also  hinder  and  dissolve  espousals,  LI.  8.  and  12.  tit. 
1.  P.  4.  [LI.  8.  and  12.  tit  1.  P.  4.]  compared  with  LI.  11, 12, 13, 14, 
15,  16,  and  17.  tit  i.  P.  4.  [LI.  11,  12,  13,  14,  15,  16,  and  17.  tit  2. 
P.  4.]  3d,  That  their  causes  are  of  ecclesiastical  cognisance,  L.  7. 
tit.  1.  P.  4.  [L.  7.  tit  1.  P.  4.]  4th,  That  espousals  celebrated  in  any 
of  the  lawful  ways  which  we  have  mentioned,  do  not  bind,  unless 
the  condition,  cause,  demonstration,  or  manner,  with  which  the  pro- 
mise was  made  be  fulfilled,  L.  3.  tit.  4.  P.  4.  [L.  3.  tit.  4.  P.  4.] 

§  2.  Marriage  is  the  conjunction  of  man  and  woman,  made  with 
the  intention  to  live  always  together,  and  not  to  separate;  observing 
chastity  one  to  tlie  other,  and  not  cohabiting  with  any  other  woman 
or  man,  living  both  together,  L.  1.  til.  2.  P.  4.*  [L.  1.  tit.  2.  P.  4.] 

Upon  this  definition  are  founded  the  following  principles,  1st,  That 
no  one  who  is  impotent  can  contract  marriage,  procreation  being  the 
end  of  matrimony.  2d,  That  this  perpetual  union  cannot  be  dis- 
solved, if  marriage  be  lawfully  contracted.  3d,  That  to  nender  the 
marriage  valid,  will  and  consent  must  concur  in  the  pronunciation  of 
the  promise.  4th,  That  it  be  not  done  clandestinely.  5th,  That  in 
order  that  there  may  be  no  separation  of  marriage,  fidelity  be  [  45  ] 

*  The  law  referred  to,  appear*  to  me  to  declore  the  reverse,  and  to  aay,  that  on  oath 
taken  in  the  face  of  the  previous  promise,  as  in  violation  of  law  {win  derecho),  is  not  bind* 
iag.  Vide  L.  8.  tit.  1.  P.  4.  The  foregoing  opinion  has  been  since  confirmed  by  the  ob. 
•ervations  of  Palacios  on  this  part  of  the  text  He  adds,  that  ^  espoasals  are  also  an 
impediment  to  matrimony,  but  that  they  are  an  impediment  of  an  impedient  natore 
{impediente),  commonly  so  termed;  which  means,  that  if,  in  defiance  of  this  imp^^diment, 
marriajfe  ahould  be  contracted,  it  would  be  contracted  unlawfully,  but  it  would  not  be 
aoDollcd.*' 

c  Soe  by  this  law  a  person  who,  after  celebnition  of  marriage  without  consummation 
or  carnal  connection,  if  desirous,  is  allowed  to  enter  into  religious  or  holy  orders;  and  the 
woman  is  permitted  to  marry  another  man.  Secus,  if  the  marriage  hath  been  consom- 
ailed  coneubUu. 


44  Of  Promise  of.  Marriage  [Book  I. 

observed  between  man  and  wife.  6th;  That  the  marriage  cannot 
take  place  if  there  exist  any  canonical  or  civil  impediment 

From  the  first  principle  these  consequences  are  deduced,  1st,  That 
the  marie  under  fourteen,  and  the  female  under  twelve,  cannot  con- 
tract marriage,  although,  if  before  this  age  they  should  possess  capa- 
city, they  may  marry ,^  L.  6.  tit.  1,  P.  4,  [L.  6.  tit.  1.  P.  4.]  2d,  Nor 
the  person  castrated,  unless  there  arise*  capacity  in  him  afterwards  to 
procreate,'  L.  4.  tit.  8.  P.  4.  [L.  4.  tit  8.  P.  4.]  3d,  Nor  the  impo- 
tent from  injury  or  bodily  defect,  frigidity,  weakness,  narrowness,  and 
other  impediments  treated  of  in  tit.  8.  P.  4.  [Tit  8.  P.  4.] 

From  the  second  principle  it  arises,  1st,  That  no  infirmity  or  dis- 
elase  which  happens  after  the  consummation  of  matrimony  can  diS"» 
solve  it,  L.  7.  tit  2.  P.  4.  [L.  7.  tit.  2.  P.  4.],  although  the  parties  may 
live  separate  if  the  disease  be  contagious,  or  the  church  shall  adjudge 
separation,^  L.  7.  tit  2.  P.  4.  [L.  7.  tit  2.  P.  4.]  2d,  That  the  wife 
shall  enjoy  the  same  condition,  state,  and  dignity,  as  the  husband, 
although,  before  marriage,  they  may  have  been  unequal  in  situation, 
L.  7.  tit  2.  P,  4.  3d,  That  the  marriage  consummated,  but  not  that 
which  is  only  duly  solenmized  {ralo),  is  indissoluble  as  to  the  tie  or 
chain  (a/  vinculo)^  but  not  with  regard  to  cohabitation,  L.  4.  tit  1. 
P.  4.  [L.  4.  tit  1.  P.  4.] 

From  the  third  principle  it  is  inferred,  1st,  That  the  consent  wiU 
not  be  sufficient  without  the  will  to  marry,*®  L.  5.  tit  2.  P.  4.  [L.  5. 
tit  2.  P.  4.]  2d,  That  the  order  of  the  king  for  a  widow  or  virgin  to 
marry  against  her  will  is  not  valid,  L.  10.  tit  1.  lib.  5.  Rec.  [L.  2.  tit 
2.  lib.  10.  Nov.  Rec]  3d,  That  the  lord  cannot  compel  his  vassal  or 
tenant  to  marry,  L.  1 1.  tit  1.  lib.  5.  Rec.  [L.  3.  tit  2.  lib.  10.  Nov.  Rec] 
4th,  That  this  will  may  be  expressed  by  words,  or  by  signs  by 
those  who  may  be  dumb,  L.  5.  tit  2.  P.  4.  [L.  5.  tit  3.  P.  4.]  5th, 
That  this  consent  may  be  effectuated  by  a  relation  or  stranger  mar- 
rying in  the  name  of  the  party,  having  a  special  power  for  that  pur- 
pose, L.  5.  tit  2.  P.  4.  [L.  5.  tit  2.  P.  4.]  6th,  That  this  consent  is 
considered  wanting  if  there  be  an  error  as  to  the  person,  but  not 
•with  respect  to  the  quality  or  rank,"  L.  10.  tit  2.  P.  4.  [L.  10.  tit  2. 
P.4.]  .  * 

'  **  But  for  this,"  sajt  PalaeioB^  **  the  previous  decision  (juieio)  of  the  church  is  re- 
quisite, which  belongs  to  the  bishop.**  He  cites  Benedict  XIV.  Bui,  magna  noln9  LI. 
tool.  2.  bulla r. 

B  **Thi8  exception,**  observes  PaUuiot^  *' cannot  take  place;  because,  for  this  capacity 
to  8U|terTene  on  castration,  is  repugnant;  and  that,  therefore,  L.  4.  tit  8.  P.  4,  cited  in 
the  text,  does  not  make  any  exception.** 

9  Palados  states,  that  separation  in  respect  to  cohabitation,  fVom  whatever  cause  it 
may  proceed,  must  always  be  effected  by  the  sentence  of  the  church,  and  not  by  the 
mere  authority  of  the  parties:  he  cites  Caval.  In$.  jur.  can.  part  3.  cap.  30.  §  14.  Berard, 
eit  torn.  3.  dissert.  7.  cap.  1. 

i<^  Perhaps,  remarks  Palacio$,  something  else  was  intended  to  be  said,  because  there 
cannot  be  consent  without  the  will. 

It  And  semetimes,  also,  if  there  should  be  an  error  with  respect  to  the  quality  or  rank, 
M  if  believing  to  contract  with  the  daughter  of  the  prince,  it  should  be  afterwards  die- 
eovered  that  she  were  not  so,  or  believing  the  person  to  bo  free,  who  should  nOerwards  be 
found  to  be  a  slave.    Such  mistakes  show  that  the  consent  was  wanting.   Palacioa  (2). 


Tit.  VL]  or  Espousals  and  Marriage.  45 

From  the  4th  principle  we  deduce  1st,  That  secret  marriages  are 
forbidden  for  the  just  reasons  set  forth  in  LI.  L  alid  5.  tit,  3.  P.  4.  [LI. 
1.  and  5.  tit  3.  P.  4.]  as  are  ailso  those  which  are  celebrated  without 
witnesses,  without  the  permission  of  the  father,  mother,  or  relations 
to  whose  charge  the  woman  betrothed  is  committed;^*  or  without 
giving'  notice  of  it  in  the  parish  church  of  which  the  contracting 
parties  are  parishioners,"  L.  1.  tit  3.  P.  4.  [L.  1.  tit.  b.  P.  4.]  [  46  ] 
2d,  That  besides  the  ecclesiastical  penalties  those  who  marry  clandes- 
tinely will  be  also  liable  to  civil  ones;  and  thus  not  only  their  children 
will  be  illegitimate,  L.  3.  tit.  3.  P.  4.  [L.  3.  tit.  3.  P.  4.]  but  thus  incur 
the  penalty  of  confiscation  of  property,  banishment,^^  and  just  cause 
of  being  disinherited,  L.  1.  tit.  1.  lib  5.  Rec,  [L.  5,  tit  2.  lib.  10.  Nov. 
Rec.]  which  explains  what  is  expressed  in  LI.  ).  2.  5.  and  6L  tit.  1. 
lib.  3.  del  Fuero  real;  which  treat  of  disinheritance  in  these  cases. 
3d,  That  if  he  who  Uves  with  his  lord  marries  his  daughter"  without 
his  command,  he  incurs  the  punishment  of  banishment,  and  she  that 
of  disinherison,^*  L.  2.  tit  1.  lib.  5.  Rec.  [L.  1.  tit.  2.  lib.  10.  Nov.  Rec] 

Fidelity  (lealtad)  is  broken,  when  1st,  Adultery  is  committed,  the 
punishment  whereof  is  canonical,"  and  is  treated  of  with  its  form  of 
trial  (su  juicio)  in  LI.  8.  and  19.  tit  2.  and  L.  2.  tit.  9.  P.  4.  [LI.  8. 
and  1 9.  tit  2.,  and  L.  2.  tit  9.  P.  4.]  2d,  Much  more  is  it  broken  when 
either  of  the  married  parties  shall  marry  again  during  the  life  of  the 
other,  which  crime  is  visited  by  the  civil  laws  with  the  penalties 
which  we  will  explain  in  the  last  title  of  our  2d  book,  and  which  are 
expressed  in  LI.  5,  6.  and  7.  tit  1.  lib.  5.  Rec."  [LL  6.  7. 8.  tit.  28.  Ub.^ 
12.  Nov.  Rec] 

According  to  the  6th  principle  the  canonical  impediments  to  mar- 
riage are  comprised  under  the  following;**  Ist^  Carnal  or  spiritual 

i>  The  want  of  sach  permission,  obeerves  Pir2aeto«,  would  not  render  the  marriage  null 
or  clandeetine.  Clandestine  marriage,  according  to.  the  Council  of  Trent,  is  only  con- 
sidered that  which  is  celebrated  without  the  presence  of  the  priest  {parroco)  and  two 
witnesses,  sees.  24.  De  Reform  MUrim,  cap.  1. 

In  respect  to  the  necessity  of  paternal  consent  in  regard  to  minors,  or  persons  under 
psrticalar  ages  in  cases  of  matrimony,  the  learned  professor  refers  to  L.  18.  tit  2.  lib.  10. 
Nov.  Rec. 

^  Publication  of  banns. 

M  And  this  punishment  extends  to  the  witnesses  of  such  clandestine  marriage,  Vide 
U  5.  tit  2.  lib.  10.  Nov.  Rec. 

>^  Or  his  female  relation  (parienie)  living  in  the  Iord*s  house.  Vide  L.  1.  tit  2.  lib.  10. 
Nov.  Rec 

>^  And  her  property  goes  lo  her  nearest  relations.     Vide  L.  1.  tit.  2.  lib.  10.  Nov.  Rec. 

"  And  also  civil,  adds  Palacios. 

»  By  tlie  first  law  referred  to  the  bijramist  is  to  bo  branded  in  the  forehead  with  a  hot 
iron,  with  the  letter  Q.  By  the  2d,  He  is  to  be  condemned  to  the  punishment  of  treo^ 
ebery  (alive),  and  to  be  visited  with  a  loss  of  half  his  or  her  property;  and  by  the  3d,  To 
be  condemned  to  the  gallies  ibr  five  years. 

^  But,  olwervcs  Palaeioe^  the  canonical  impediments  are  not  limited  to  thcse^  alone. 
For  a  due  understondiog  of  oil  the  impediments,  whether  natural,  canonical,-  or  civil,  he 
adds,  that  it  is  absolutely  necessary  to  consult  some  of  the  authors  on  the  subject  cited. 
He  particularly  reA^rs,  for  what  respects  civil  impediments^  to  Stlwig,  Inst,  can,  disei* 
fHtut  Ugibue  et  eoneuetudinibuM  Hiepan,  uecomodat,  Tom.  2.  lib.  2.  tit  9.;  and  to  the 
royal  orders  posterior  thereto. 
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kindred  (parentesco)  ^  LI.  12.  and  17  tit.  2,  P.  4.  and  titles  6.  and' 7. 
P.  4.21  [LI.  12.  and  17.  tit.  2.  P.  4.,  and  tit.  6.  7.  P.  4.]  2d,  The  crime 
of  incest,  L.  13.  tit.  2.  P.  4..  [L.  13.  tit.  2.  P.  4.]  The  death  of  either 
of  the  consorts  occasioned  or  perpetrated  by  the  other,**  L.  14.  tit.  2. 
P.  4.  [L.  14.  tit.  2.  P.  4.]  4th,  Difference  of  law  or  religion,*^  L.  15. 
tit.  2.  P.  4.  [L.  15.  tit.  2.  P.  4.]  5th,  The  sacred  order,  L.  16.  tit.  2. 
P.  4.  [L.  16.  tit.  2,  P.  4.]  6th,  The  solemn  vow  of  religion  or  chastity, 
L.  11.  tit.  2.  P.  4.*^  [L.  11.  tit.  2.  P.  4.] 

The  civil  impediments  are  those  which  proceed  from  want  of  un- 
derstanding;" and  for  this  reason  madmen,  fools,  or  idiots,  &c.,  can- 
not contract  marriage,  L.  6.  tit.  2.  P.  4.  [L.  6.  tit.  2.  P.  4.] 

The  civil  laws  also  prohibit  marriage  in  the  direct  line,  and  also  in 
the  collateral  to  the  fourth  degree.*^  But  as  relationship  or  kindred 
embraces  two  considerations,*'  one  with  reference  to  the  laws  of  the 
laity  or  common  law,  and  the  other  with  reference  to  the  ecclesiastical 
law,  L.  3.  tit  6.  P.  4.;  [L.  3.  tit.  6.  P.  4.;]  and  as  in  respect  of  mar- 
riage the  rules  of  the  canon  law  are  followed,  leaving  those  of  thfe 
civil  or  common  law  to  govern  the  cases  of  succession  ab  inUstato, 
it  has  appeared  to  us  more  regular  to  defer  the  explanation  of  the 
[  47  ]  degrees  of  consanguinity  arid  affinity  until  we  come  to  speak 
of  these  successions. 

Matrimonial  causes  are  exclusively  of  ecclesiastical  cognisance,** 
and  therefore  it  is  not  within  the  province  of  our  institute  to  touch 
upon  them.    See  Titles  9.  and  10.  P.  4.  [Tit.  9.  and  10.  P.  4.] 

■ 

10  To  the  fourth  de^^c,  and  thiH  impediment  holds  with  respect  to  adopted  relations. 
By  spiritual  kindred  ih  meant  god-futhcrs  and  grod-daiig;hter9,  &c.    , 

SI  Another  impediment  to  matrimony  in  also  noticed  by  LI.  12.  and, 17.  tit.  2.  P. 4.  from 
motives  of  public  honesty  or  decency. 

^  Impedes  a  second  marriage  on  the  part  of  the  survivor,  it  is  presumed. 

^  That  as  regards  a  person  not  Christian,  L.  15.  tit.  2  P.  4.  forbids  the  marriage  of  a 
Christian  with  a  Jew,  Moof,  or  person  who  is  nnt  a  Christian;  but  it  allows  a  Christian 
to  contract  espousaisi  with  such  person,  on  the  condition  or  covenant,  that  such  infidel  will 
become  a  convert  to  Christianity  before  actual  marriage. 

^  L.  11.  tit.  2.  P.  4.  mentions  another  impediment  which,  perhaps,  ought  not.  to  be 
classed  under  canonical  disabilities:  the  impediment  I  allude  to,  is  the  marriage  of  a  free 
person  with  a  slave,  unless  the  party  free  be  cognizant  of  the  condition  of  the  other,  and 
consent  to  the  marriage,  or  have  cirnal  connection  with  ditto.     Vide  the  law  referred  to. 

^  Palacios  says  thene  impediments  are  natural. 

M  In  the  direct  line  they  proliibil  it,  in  tn/Sntttim,  PoZaetos,  (1). 

>7  That  is  in  respect  of  the  modes  of  computation  adopted  by  the  civil  and  canon  laws, 
which  diflfer  in  respect  to  transversal  or  collaterals,  but  agree  in  respect  of  direct  as- 
cendants or  descendants.    Vide  L.  3.  tit.  6.  P.  4. 

<8  This  proposition  appears  rather  too  generally  expressed ;  for  it  would  seem  from  the 
PrcBm  to  the  10th  Title  of  the  4th  Partida,that  there  is  an  exception,  where,  aflcr  making 
the  general  statement  in  the  text,  which  is  also  supported  by  the  9th  Title  of  the  4th  Par- 
tida  referred  to,  it  is  said,  **  unless  (fveras  endt)  the  impediment  concern  a  matter  which 
belong  to  lay  jurisdiction  or  decision,  such,  for  instance,  as  one  with  regard  to  adultery.** 
Vide  Proem  tit  P.  4.  On  this  part  of  the  text,  it  is  observed  by  Palacioe^  that  the  causes 
or  trials  of  those  who  contract  a  second  marriage  during  the  life  of  the  first  wife,  are,  by 
a  royal  cedula  of  5th  February,  1770,  (L.  10.  tit  28.  lib.  12.  .Nov.  Rec.,)  declared  exclu- 
sively of  royal,  or  lay,  and  military  jurisdiction,  according  to  the  persons  who  offend;  but 
that  by  the  royal  decree  of  10th  December,  1781,  [which  docs  not,  however,  apt>ear  in  the 
Jfoo,  Ree.t]  the  ecclesiastical  jurisdiction  may  also  take  cognisance  of  the  mode,  and  for 
the  reason  expressed  by  the  same  decree. 
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Marriage  being  so  advantageous  to  the  welfare  of  the  state,  our 
laws  favor  it  in  various  ways^  and  thus  1st,  The  L.  5.  tit.  1.  lib.  3. 
Rec.*  [L.  2^,  tit.  2.  lib.  5.  Nov.  Rec]  annuls  entirely  L.  13.  tit.  1.  lib. 
3.  del  fttero  realj  and  L.  3.  tit.  12.  P.  4.,  [L.  3.  tit.  12.  P.  4.,]  which 
prohibited  widows  from  marrying  within  a  year  after  the  death  of 
their  husbands,  and  the  civil  penalties  which  they  incurred  thereby; 
and  L.  4.  tit.  1.  lib.  5.  Rec,  [L.  7.  tit.  4.  lib.  10.  Nov.  Rec.,]  reserves 
to  the  children  of  the  first  marriage  the  dominion  of  the  property 
which  the  wife  shall  have  belonging  to  the  first  husband,  which 
reservation  is  also  understood  to  apply  to  the  husband.  2d,  All  mar- 
ried persons  are  exempted  from  corporation  or  city  burthens  and 
offic^**  {cargas  concegiles)  the  first  four  years  of  their  marriage; 
and,  the  first  two,  from  royal"  taxes  (pechos  reales)  and  tribute- 
money,^  {moneda  forera^)  which  exemption  they  will  enjoy  for  life 
if  they  come  to  have  six  sons,  L.  14.  tit.  1.  lib.  3.  Rec.  [L.  7.  tit.  2. 
lib.  10.  Nov.  Rec]  3d,  If  they  marry  before  eighteen  they  may 
administer  their  own  property  when  they  arrive  at  that  age,  L.  14. 
tit.  1.  lib.  3.  Rec.  [L.  7.  tit.  2.  lib.  10.  Nov.  Rec]  4th,  Sons  mar- 
ried or"  betrothed  (velados)  have  the  usufruct  of  adventitious^  pro- 
perty, (adveniiciosy)  LI.  8*  and  9.  tit.  1.  lib,  5,  Rec.  [L.  3.  tit.  5.  lib.  10, 
Nov.  Rec] 

»  L.  5.  tit  1.  lib.  3.  Rec,  which  is  L.  26.  tit  2.  lib.  5.  Nov.  Rec,  does  not  apply;  the 
reference,  it  is  presumed,  should  be  L.  3.  tit.  1.  lib.  5.  Rec;  or  L.  4.  tit  2.  liU  lOi  Not. 
Rec,  which  see. 

»  See  Law  7.  tit  2.  lib.  10.  Nov.  Rec 

*>  Also  corporate  or  city  impostn,  same  Law. 

A  A  tribute  or  tax  paid  in  Spain  to  the  king^every  seven  years,  in  token  or  acknowledf:- 
ment  of  sovereignty  or  vassalage.  Vide  Cornrjo  Diceionario  Beal  de  £spand,  torn.  1.  p^ 
•*  moneda  foreray 

s  •«  And,**  according  to  the  law  cited  (L.  9.  tit  1.  lib.  5.  Rec;  L.  3.  tit  5.  lib.  10.  Nor. 
Rec)  Paiaet09  (2). 

M  Property  acquired  by  industry  or  right  of  inheritance,  iidependent  of  paternal  for- 
tune By  mariiage,  a  son  is  emancipated  from  paternal  power.  Vidt  L.  3.  tit  5.  lib.  10. 
Nov.  Rec,  referred  to  in  the  text 
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TITLE  VII. 

OP    MARRIAGE    PORTIONS  (dOTEs)  JOINTURES  (aRRAs),  OIPTS   OP    HUS- 
BANDS (donadios  db   esposos),  and   gains  during  marriage^ 

(GANANCIAS  ENTRE  MARIDO  7  MUGER.) 

Cap.  1.  As  we  have  explained  in  the  preceding  chapter  what 
mutual  promise  of  marriage  is,  as  being  necessary  to  the  understand- 
ing what  marriage  is,  in  the  same  way  it  is  necessary  here  to  explain 
what  is  marriage  portion  (rfo/e),  jointure  (arras)y  what  donation  of 
husband  {donadio  de  esposo)^diXiA  finally,  what  are  gains  {ganancias) 
between  man  and  wife,  because  they  are  things  which  have  their 
proper  place,  where  they  serve  to  complete  the  due  understanding  of 
matrimony. 

Doies  and  arras  are  given  before  and  after^  the  celebration  of 
matrimony,  their  ends  or  objects  being,  that  those  who  marry  may 
[  48  ]  have  wherewithal  to  live  and  to  support  matrimony  properly 
and  faithfully,  Princip.  tit.  11.  P.  4. 

§  1.  Dole  is  the  property  which  the  wife  gives  to  the  husband  on 
account  of  marriage,  L.  1.  tit.  11.  P.  4.  [L.  1.  tit.  11.  P.  4.]  It  is 
divided  first  into  profecticia  and  adventicia.  The  latter  (adven- 
iicia)  is  that  which  the  wife  herself  gives,  of  what  belongs  to  her,  to 
her  husband,  or  that  which  her  mother  gives  for  her,  or  any  other  of 
her  relations,  provided  they  be  not  those  of  the  right  descending  or 
ascending  line,  but  others,'  as  uncle,  cousin,  or  other  relation,  or  a 
stranger.  Profecticia  is  the  dote  which  the  father  or  grandfather,  or 
other  of  the  ascendants^  in  the  direct  line  give  of  their  own  property 
to  the  husband,  L.  2.  tit.  11.  P.  4.  [L.  2.  tit.  11.  P.  4.] 

Hence  it  is  in  the  first  place,  that  if  the  father  owes  any  thing  to 
his  daughter,  and  gives  it  as  doie  to  the  husband,  although  he  pay  it 
from  his  own  property,  it  will  be  *<  dole  qdvenlicia,^^  because  he 
does  not  give  it  as  a  father,  but  as  a  stranger  would,  L.  2.  tit.  1 1.  P.  4. 
[L.  2.  tit.  11.  P.  4.]  In  the  second  place,  for  the  same  reason,  that 
will  be  dole  advenlicia  which  is  assigned  by  a  stranger  and  given 
to  tbe  father,  in  order  that  he  may  deUver  it  to  the  daughter,  L.  2.  tit. 
11.  P.  4.  [L.  2.  tit.  11.  P.  4.] 

§  2.  Dole  is  divided  in  the  second  place  into  necessary  and  volun- 
tary. The  first  is  that  which  the  father  is  obliged^  to  give  to  his 
daughter  who  is  under  his  power.    Voluntary  is  that  which  the  wife 

>  Bat  vide  order  in  council,  16th  September  1823,  on  this  sabject.  Appendix  K. 
s  Collaterals. 

s  In  the  right  paternal  line. 

4  That  18, 1  apprehend,  if  she  hath  no  property  of  her  own  for  the  purpose,  and  he 
hath  the  meana  of  giving  her  a  portion.    See  L.  8.  tit  11.  P.  4.  referred  to  in  the  text 
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gives  of  her  own  accord,  or  any  other  person  in  her  name,  L.  8.  tit, 
11.  P.  4.  [L.  8.  tit  11.  P.  4.] 

§  3.  Dote  may  be  established  in  many  ways.  1st,  By  solemn 
promise,  which  is  called  in  Latin  Siipulaiio;  as,  for  instance,  if  a 
man  should  say  to  a  woman  with  whom  he  would  marry, "  Do  you 
promise  to  give  me  in  dole  such  a  vineyard  belonging  to  you,  or  such 
an  estate,  or  so  many  maravedis  which  such  a  man  has  to  give  you?'' 
and  she  should  answer  **  I  promise."  2d,  By  mere  or  simple  pro- 
mise, or  poUiciiatioJ  3d,  By  promising  to  give  it  to  the  husband, 
or  to  any  other  in  his  name,  for  in  this  case  it  is  the  same  as  if  the 
husband  were  to  receive  it,  and  he  is  bound  to  make  it  good  if  he 
accepted  and  approved  the  promise,  LL  10.  and  13.  tit  11.  P.  4.  [U. 
10.  and  13.  tit  11.  R  4.]  4th,  Dote  maybe  constituted  purely, 
or  absolutely  and  conditionally;  and  it  is  to  be  observed,  that  the 
condition,  "  if  the  marriage  be  fvifiiiedy*  although  it  may  not  be 
expressed,  must  be  always  understood.  5th,  Dote  may  be  given 
immediately,  after  being  promised,  or  at  a  stipulated  time  [  49  ] 
(d  ptazo).  The  former  is  called  giving  dote  in  hand  or  down  [dar 
la  dote  d  mano)y  and  of  this  species  is  that  which  at  the  time  or  act 
of  promising  is  delivered  to  the  husband,  or  to  some  other  in  his 
name  appointed  or  approved  by  him.  Of  this  description  also  is  the 
dote  which  the  husband  gives  to  the  wife  of  a  debt  she  owed  him, 
saying  to  her,  **  Do  you  acknowledge  or  agree  that  you  give  me  in 
doie  so  many  maravedis,  or  such  a  thing  that  I  was  to  have  paid  to 
you?'*  and  she  answers,  <<  I  acknowledge  or  agree  and  consider  it  as 
firm,  and  that  I  am  paid  as  though  i  had  received  the  money."  The 
same  holds  if  the  husband  were  a  debtor  to  another,  and  his  creditor 
should  assign  as  dote  to  the  wife  the  debts  due  to  him  by  the  hus- 
band, L.  13.  tit  11.  P.  4.  [L.  13.  tit  11.  P.  4.]  To  give  dote  at  a 
stipulated  or  future  time  {d  plazo)  is  to  assign  a  day  and  time  certain 
by  which  it  is  to  be  given.  A  day  certain  is,  when  the  dote  is  pro- 
mised on  a  day  appointed;  and  time  certain  is,  when  it  is  promised 
to  be  given,  for  instance,  within  the  year;  and  when  promised  in  a 
time  certain,  as  within  the  year,  this  must  begin  to  run,  or  be  counted 
from  the  day  of  the  wedding,^  L.  12.  tit  11.  P.  4.  [L.  12.  tit  11.  P.  4.] 

§  4.  The  things  which  are  assigned  or  given  in  dote  are  real^  or 
personal  (raicesb  muebles),  L.  14.  tit  11.  P.  4.  [L.  14.  tit  11.  P.  4.] 
Dote  may  also  consist  of  a  debt  in  favor  of  the  wife,  and  in  order 
that  this  species  of  dote  may  be  valid,  it  is  necessary  that  the  debtor 
acknowledge  the  debt,  and  promise  to  pay  it  to  the  husband,  L.  15. 
tit  11.  P.  4.  [L.  15.  lit  11.  P.  4.]    These  things  are  either  valued,  or 

*  A  grratuiftoos  promise,  or  nudum  pactum^  and  here  means  a  promise,  accompanied 
with  delivery  of  the  doie^  or  gift.    See  L.  10.  tit  11.  P.  4.  referred  to  in  the  text 

*  And  not  from  the  period  of  the  promise.     Vtds  law  referred  to  in  tiie  text 

7  It  may  he  hero  added,  that  in  the  case  of  a  female  minor,  she  is  not  allowed  to  assign 
or  deliver  to  husband,  dotr^  in  regard  of  real  property,  without  judicial  knowledge  and 
eonaeot,  in  addition  to  the  anthority  or  consent  of  her  guardian;  bat  she  is  permitted  to 
do  so,  in  respeet  of  persooal  property,  having  only  the  oonsoot  of  her  goardiao. 
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are  not  valued.  Dole  will  be  valued,  when  he  who  gives  it  says, 
**  I  give  you  such  a  thing  in  dotey  and  I  value  it  at  so  many  mara- 
vedis."  It  will  be  not  valued  when  he  only  says, "  I  give  you  such 
an  estate  or  property  in  doie.^'  Dote  that  is  valued  possesses  this 
privilege,  that  restitution  or  relief  against  injury  suffered  by  error  in 
its  valuation  may  be  obtained  at  all  times,  as  well  by  him  who  gives, 
as  by  him  who  receives  it,  L.  16.  tit.  1 1.  P.  4.  [L.  16.  tit.  1 1.  P.  4.] 

§  5.  From  all  that  has  been  said,  the  following  axioms  may  be 
deduced,  1st,  The  father  and  grandfather  are  bound  to  portion  (dotar) 
their  daughter  and  grand-daughter  according  to  their  means.  2tl, 
Dote  is  assigned  in  order  the  more  easily  to  support  the  charge  or 
burthen  of  matrimony.  3d,  The  husband  is  owner  of  the  dote  during 
marriage,  L.  7.  tit.  11.  P,  4.  [L.  7.  tit.  11.  P.  4.]  4th,  On  the  disso- 
lution of  marriage  it  ought  to  return  to  the  wife,  or  to  whomsoever  it 
may  belong,*  L.  7.  tit.  11.  P.  4.  [L.  7.  tit  11.  P.  4.] 

[  50  ]  From  the  first  axiom  it  results,  1st,  That  the  father,  when 
he  marries  his  daughter,  must  portion  her  whether  she  have  property 
of  her  own  or  not,  L.  8.  tit.  11.  P.  4.  [L.  8.  tit  11.  P.  4.]  2d,  That 
if  the  father  do  not,  he  may  be  compelled  thereto  by  the  judge  of  the 
place  in  which  he  may  be,  L.  9.  tit  1 1.  P.  4.  [L.  9.  tit  1 1.  P.  4.]  Sd, 
That  the  grandfather  is  not  obliged  to  portion  his  grand-daughter,  who 
is  under  his  power  or  protection  {en  su  poder)^  ibf  she  have  property 
of  her  own  for  the  purpose,  L.  8.  tit  11.  P.  4.  [L.  8.  tit  11.  P.  4.] 
4th,  That,  under  the  like  circumstances,  the  great-grandfather  ought 
to  portion  his  great  grand-daughter  under  his  power  or  care,'  L  i8. 
tit  11.  P.  4.  [L.  8.  tit  11.  P.  4.]  5th,  That  the  mother  cannot  be 
compelled  to  portion  her  daughter  when  the  father  has  wherewith  to 
do  it,*®  but  she  is  not  deprived  of  the  power  of  doing  so  voluntarily, 
L.  9.  tit  11.  P.  4.  [L.  9  tit  1 1.  P.  4]  6ih,  If  the  mother  is  a  here* 
lie,  Jewess,  or  Moor^  she  shall  be  compelled  to  portion  her  Christian 

*  This  oppHcf  equally  to  arran  or  jointare,  or  donatio  propier  nvptiao^  which  will  go 
to  the  husband,  or  his  heirs,  on  the  dissolution  of  the  marriage. 

*  Palaciot  here  observes,  that  the  father  and  grandfather  are  bound  to  portion  their 
|rrand,  or  great  granddaughter,  whom  they  shall  have  under  their  power,  if  she  be  pour, 
according  to  L  8.  tit  11.  p.  4.  cited  in  the  text;  but  that  as,  at  present,  the  patria  pottotad, 
in  respect  to  the  grand  and  great-grand  children,  no  longer  exists  in  the  grand  and  great, 
grandfutlier,  by  reason  of  their  sons  having  withdrawn  &am  the  paternal  power,  in  con- 
sequence of  having  married  (L.  8.  tit.  1.  lib.  5.  Rec.  L.  3.  tit  5.  lib.  10.  Nov.  Rec),  the 
obligation  to  portion  them  no  longer  exists;  unless  we  adopt  the  opinion  of  thoi^e  who  hold 
that  the  fathers,  and  in  default  of  them,  the  paternal  grandfathers,  ate  bound  to  portion 
their  daughters  or  grand-daughtcrs,  although  they  may  not  be  under  their  power,  on  the 
ground  thut  this  is  more  a  natural  than  a  civil  obligation.  The  learned  professor  refers 
to  Covarrub.  P.  2.  de  malrim.  cap.  8.  §  6.  n.  15. 

><>  The  law  (9.  tit  11.  P.  4.)  referred  to  in  the  text,  makes  no  such  distinction;  but 
•tates  generally,  that  the  mother  cannot  be  compelled  to  portion  her  daughter.  L.  4.  tit 
3.  lib.  10.  Nov.  Rec.  which  is  L.  8.  tit  9.  lib.  5.  Rec.  does  say,  that  if  the  father  oloue 
shall,  during  marriage,  give  a  portion,  or  make  a  donation,  propter  nuptiaOf  to  a  common 
child  of  such  marriage,  such  port  ion  or  donation  shall  be  paid  out  of  that  particular  species 
of  property  called  /^anaveiaUo^  which  will  be  explained  hereafter,  provided  there  shall 
exist  such  guin$;  but  that  if  there  be  no  such  description  of  property  of  the  marriage, 
then  such  portion  or  donation  shall  be  paid  out  of  the  particular  or  exdasive  property  of 
Che  husband,  and  not  of  the  wife.    See  the  law  here  referred  to. 
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daughter,  L.  9.  tit.  11.  P.  4.  [L.  9.  tit.  11.  P.  4.]  7lh,  The  same  ob- 
ligation is  imposed  on  the  guardian,  or  person  who  may  have  under 
his  power  {en  su  poder)  any  woman;  and  he  shall  be  compelled  to 
portion  her  in  proportion  to  her  means,  and  the  condition  or  rank  of 
the  person  with  whom  she  marries;  in  which  case,  if  the  guardian 
should  give  a  greater  portion  of  what  the  womaCn  possesses,  the  ex- 
cess will  not  be  valid,  L.  9.  tit.  11.  P.  4.  [L.  9.  tit.  1 1.  P.  4.] 

The  excess  (of  dote,  &c.)  which  was  observed  to  be  given  on  the 
marriage  of  daughters,  rendered  it  necessary  to  establish,  Ist^  That 
he  who  may  have  from  two  hundred  to  five  hundred  thousand  ma- 
ravedis  ofrent  or  income ,  can  only  assign  to  each  of  his  daughters  a 
portion  of  a  million  of  maravedis:  he  who  may  have  less,  only  six 
hundred  thousand:  he  whose  income  should  exceed  five  hundred 
thousand  up  to  one  million  and  four  hundred  thousand  maravedis, 
may  only  give  a  million  and  a  half,  and  he  who  may  have  a  rent  or 
income  of  a  million  and  a  half  maravedis  or  more  may  assign  as  a 
portion  to  each  of  his  daughters  one  year's  rent  or  income  and  not 
more;  so  that  it  cannot  exceed  two  millions  maravedis,  L.  1.  tit.  2. 
lib.  5.  Rec.  [L.  6.  lit.  3.  lib.  10,  Nov.  Rec]  2d,  This  is  so  firmly 
established  that  Philip  the  4th  declared  null  the  dispensations  which 
the  council  might  make  or  grant  contrary  to  the  tenor  of  this  law,  L. 
5.  fit.  2.  lib.  5.  Rec.  [L.  7.  tit.  3.  lib.  10.  Nov.  Rec]  and  its  observance 
hath  been  repeated  in  the  ordinance  respecting  the  dresses  of  women, 
de  traces  de  1723,  al  cap.  24.  and  25.  3d,  That  the  ladies  of  honor 
cannot  have  more  than  a  million  of  maravedis^*  en  dote,  L.  5.  tit.  2. 
lib.  5.  Rec.  [L.  7.  tit  3.  lib.  10.  Nov.  Reel  4th,  That  a  third  or  fifth 
of  one's  property  cannot  be  promised  in  dote,  L.  1.  tit.  2.  lib.  5.  Rec* 
[L.  6.  tit.  3.  lib.  10.  Nov.  Rec] 

From  the  second  axiom  it  follows,  1st,  That  every  thing  may  be 
given  in  dote  which  can  be  useful  to  the  husband,  LI.  14. 15. 21.  and 
22.  lit.  11.  P.  4.  [LI.  14.  15.  21.  and  22.  tit.  11.  P.  4.]  2d,  and  there- 
fore  the  promise  of  dote  to  be  given  at  the  death  of  the  husband  will 
not  be  valid,  L.  12.  tit.  11.  P.  4.  [L.  12.  tit.  11.  P.  4.]  3d,  But  if  any 
other  except  the  wife  promise  the  dote  at  a  time  uncertain,  it  will  be 
valid,  as  the  person  promising  it  may  happen  to  die  during  the  [  51  ] 
marriage,  and  the  dote  may  be  useful,^^  L.  12.  tit.  11.  P.  4.  [L.  12. 
tit  11.  P.  4.]  4th,  That  dote  must  be  proportioned  to  the  riches  of 
the  wife,  and  the  condition  or  rank  of  the  husband,  L.  9.  tit.  1 1.  P. 
4.  [L.  9.  tit  11.  P.  4.] 

From  the  third  axiom  it  arises,  1st,  That  the  husband  acquires  and 
gains  the  fruits  or  produce  of  dote,  when  once  the  marriage  has  taken 
place,"  LI.  18.  and  25.  tit  11.  P.  4.  [LI.  18.  and  25.  tit.  11.  P.  4.] 

*i  Ami  a  certain  sum  of  money  whicli  the  qaeen  of  Spain  fives  her  maids  when  thej 
Barry  (y  la  $aya).     Vide  L.  7.  tit.  3.  lib.  10.  Nov.  Rec. 

»  t.  e.  to  the  hnsband.  The  example  put  in  the  law  referred  to  in  the  text,  ia  of  a  per- 
son promtiiin^  dote  to  be  paid  at  the  time  of  the  promiMT's  death;  for  hin  denth  may  take 
pbco  bcibre  that  of  Uie  husband.  I'his  possibility  makes  the  promised  portion,  or  dote, 
valid. 

■*  And  iiQMOMioD  of  the  d§U  hitb  been  delivered  to  him.    Soe  L.  25.  tit  11.  p.  4. 
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2if  That  the  decrease  or  increase  of  dote  valued,  caused  ajler  and 
not  before  the  wedding,  appertains  to  the  husband,  L.  18.  tit.  11.  P.  4. 
[L.  18.  tit.  11.  P.  4.]  3d,  That  ihe  fruits  or  produce  enjoyed  before 
the  wedding  are  considered  an  increase  of  do/e^  although  equity 
directs  that  the  husband  who  maintains  and  watches  over  the  wife 
during  the  time  that  he  is  waiting,  by  reason  of  her  imperfect  age,  to 
marry  her,  is  not  bound  to  consider  or  reckon  as  an  increase  of  dote 
the  fruits  which  he  may  have  received  before  marriage,  L.  28.  tit. 
11.  P.  4.  [L.  2S.  lit.  11.  P.  4.]  4th,  That  the  increase  or  decrease 
also  of  all  the  dotal  property  which  has  been  connted,  weighed^  and 
measured,  appertains  to  the  husband,  L.  21.  tit.  11.  P.  4.  [L.  21.  tit 
11.  P.  4.]  5th,  But  of  that  not  valued,  which  is  received  as  equiva- 
lent in  kind,  as  cattle,  &f .,  the  loss  or  the  increase  appertains  to  the 
wife;"  although  the  husband  is  obliged  to  supply  the  number  of  those 
that  may  die  from  those  that  shall  be  bom,  LI.  18.  and  21.  tit.  11.  P. 
4.  [LI.  18.  and  21.  tit.  11.  P.  4.]  6th,  That  if  the  election  be  given 
to  the  husband  of  returning  the  dote,  or  its  value,  the  injury  or  im- 
provement shall  be  the  wife's,  if  the  husband  shall  elect  to  return  the 
thing;"  and  the  same  if  the  election  be  left  to  the  wife,  L.  18.  lit.  11. 
P.  4.  [L.  18.  tit.  11.  P.  4.]  7th,  That  the  increase  of  a  qnarry,  not 
valued,  is  excepted,  which  appertains  to  the  husband,  L.  27.  tit.  11. 
P.  4.  [L.  27.  tit.  11.  P.  4.]  8th,  That  if  dotat  property,  not  valued, 
were  lost  by  judgment  at  law,  and  the  wife  hath  bound'  herself  to 
warranty  {saiio  d  eviccion)^  she  ought  to  be  responsible  for  the  loss; 
but  if  she  gave  it  in  good  faith,  without  making  herself  responsible 
for  it,  the  loss  or  injury  will  appertain  to  the  husband:^  and  in  regard 
to  dote  that  is  valued,  the  wife  must  give  him  another  thing  equal  in 
value,  L.  22.  tit.  11.  P.  4.  [L.  22.  tit.  11.  P.  4.]     9th,  That  it  is  the 

referred  to  in  the  text,  which  law  qaelifieff,  in  rcisrard  to  the  prodnce  or  increase  of  slaves, 
the  position  laid  down  in  the  text.  Paladot  adds  to  the  requisite  already  mentioned,  that 
the  marriage  must  have  been  celebrated,  and  that  the  husband  must  sustiun  the  burthena 
of  the  marriage,  as  laid  down  in  L.  25.  tit  11.  P.  4.  He  observes,  that  this  must  be  on- 
derstood  without  prejudice  to  what  will  be  afterwards  said  in  this  title,  and  with  attention 
to  LI.  4.  and  5.  tit.  9.  lib.  5.  Rec.  (LI.  3.  and  5.  tit.  4.  lib.  10.  Nov.  Rec.),  which  enact,  that 
the  fruits  (Jruios)  received  during  marriage,  whether  arising  from  property  belonging  to 
the  husband,  or  to  the  wife,  are  divided,  or  appertain,  in  equal  portions,  to  both. 

14  The  law  (L.  21.  tit  11.  P.  4.)  referred  to  in  the  text,  says,  that  the  husband  shall 
enjoy  the  fruits  or  increase  of  tho  cattle,  subject  to  the  condition  of  supplying  the  num- 
bers which  may  die,  from  those  which  may  be  born.  Palacios,  on  this  part  of  the  text, 
observes,  that  the  increase  or  decrease,  improvement  or  deterioration  of  dotal  property 
appertains  to  the  huHband  when  it  has  been  delivered  to  him  valued,  or  when  it  is  deli- 
▼ered  in  any  of  thoM  things  which  convist  in  weight,  number,  or  measure;  and  that  the 
■ame  appertains  to  the  wife,  when  such  property  hoth  not  been  delivered  to  the  husband 
valued,  or  under  appraisement.  The  learned  professor  adds  the  subetance  of  what  is 
•tated  in  the  first  part  of  this  note. 

>s  Ex,gr,  a  house.  Unless,  says  PalacioB^  referring  to  L.  18.  tit.  11.  P.  4.  it  should 
be  proved  that  the  loss  had  arisen  by  the  fault  of  the  husband. 

15  The  loss  or  risk,  according  to  L.  23.  tit  1 U  P.  4.,  would  belong  to  the  wife;  because, 
although  she  may  not  be  bound,  in  this  case,  to  the  warranty  of  tho  daity  the  injury  which 
she  suffers  in  its  loss,  is  greater  than  that  which  the  husbund  suffers;  and  what  is  more. 
Without  this  explanation,  it  would,  perhaps,  be  supposed,  that  the  husband  was  bound  to 
the  warranty  {jtantamUnto)  of  the  dole;  Pulacioi  (5). 
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duty  of  the  husband  to  recover  the  c^o/e,"  L.  15.  tit.  11.  P.  4.  [L.  15. 
trt.  1 1 .  P.  4.]  loth,  Except  that  it  be  a  debt  due  by  the  wife's  father, 
graudfathery  or  great  grandfather;^'  in  which  case  the  husband  is  not 
responsible  for  the  risk  which  might  ensue,  if  any  of  them  should 
arrive  at  a  state  of  poverty,  on  account  of  his  not  being  able  to  en- 
force the  recovery  of  it  from  them,**  L.  15.  tit.  11.  P.  4.  [L.  15.  tit. 
1 1.  P.  4.]  1 1th,  But  if  it  were  the  debt  of  a  stranger,  and  the  [  52  ] 
husband  were  able  to  compel  the  payment  of  it  in  time,  he  will  be 
responsible,  although  the  stranger  should  be  reduced  to  poverty;  and 
the  wife  shall  be  entitled  to  her  action  against  the  husband  for  it,  if 
he  should  not  recover  it,  L.  15.  tit  II.  P.  4.  [L.  15.  tit  11.  P.  4.] 
12th,  This  is  understood  if  the  debt  due  by  the  stranger  were  an 
onerous  debt  (rfc  apremia);  because,  if  it  arose  from  mere  voluntary 
obligation;  as,  for  instance,  if  any  one  should  have  promised  the  wife 
to  give  her  any  certain  thing,  and  the  husband  neglected  to  ask  for  it 
at  a  time  when  the  stranger  was  able  to  pay  it,  then  the  prejudice  or 
injury  shall  belong  to  the  husband;  and  if  it  is  a  thing  not  certain  or 
specific,  the  husband  is  not  obliged  to  recover  it;  and,  consequently, 
is  not  responsible  for  the  damage  which  may  result,  L.  15.  tit  11.  P. 
4.  ad  fin.  [L.  15.  tit  11.  P.  4.  ad  fin.] 

From  the  fourth  axiom  it  follows,  1st,  That  the  husband  cannot 
alienate,  sell,*  nor  mispend  the jdoie^  L.  7.  tit.  11.  P.  4.  [L.  7.  tit.  11. 
P.  4.]  2d,  But  if  he  should,  and  the  wife  fear  that  he  may  be  re- 
duced to  poverty,  she  will  have  a  right  to  require  security  from  him, 
and  an  allowance  of  aliment,**  L.  29.  tit  11.  P.  4.  [L.29.  tit  11.  P.  4.] 

§  6.  The  restitution  of  dole  takes  place  in  three  cases.  1st,  By  the 
death  of  the  wife.  2d,  By  reason  of  the  existence  of  an  impedi- 
ment, which  may  dissolve  the  marriage.  3d,  By  divorce.  In  the 
first  case,  if  the  wife  dies  without  children,  the  dote  called  profecticia 

^  That  Ml,  dote  which  confltsts  of  the  aiwignment  of  a  debt  that  was  due  to  the  wife. 
See  L.  15.  tit.  IL  P.  4.  quoted  in  tho  text 

»  Palaeio9  etates,  that  in  thi^  case,  also,  it  is  competent  to  the  husband  to  recover  the 
dtie^  althouj^h  it  is  true,  that  if  he  does  not  recover  it,  be  is  not  responsible,  M  the  reason 
assigned  b^  the  text.    He  refers  to  L.  15.  tit.  U.  P. 

'*  On  account  of  the  relationship  of  such  persons. 

s>  He  can  dispose  of  doie  in  money,  &.C.,  but  the  amount  mu^t  be  returned  out  of  his 
property,  after  the  dissolution  of  the  iiiarriajre.  See  L.  7.  tit.  11.  Part  4.;  and  also  L.  21. 
ibid.  Paiaeios  has  a  note  (1)  here  to  the  above  effect.  He  says,  that  when  the  dote  is 
eomprised  of  things  ooDBi8ling  of  weight,  number,  or  measure,  and  when  it  is  valued 
under  an  appraisement  which  produces  sole  or  transfer,  the  husband  may  alicne  it;  for 
in  soch  casen,  an  irrevocable  dominion  in  the  dote  is  transferred  to  him,  with  the  obliga* 
tion  of  restoring  its  value,  or  the  qirmtity,  if  they  are  thincrs  which  consist  of  weight, 
number,  or  measure,  aAer  the  dissolution  of  the  marriage.  He  refers  to  LI.  7-18.  and  21» 
Ut  ll.P.  4. 

»  This  Law  (29.  tit  11.  P.  4.)  goes  further,  and  8ay^  that  if  the  husband  badly  ad. 
ministers  tlie  dotal  property, or  be  a  gamester,  &c.,and  the  wife  fenrs  be  will  dissipate  it, 
she  may  judicially  require  that  he  be  compelled  to  deliver  it  up  to  her,  or  to  give  security 
that  be  will  not  dispoi^e  of  it ;  or  to  deliver  it  into  the  possession  of  a  third  person,  to  take 
eare  of^  and  to  apply  the  profits  to  their  support  or  maintenance;  but  it  seems  she  cannot 
demand  the  dote,  being  thus  taken  out  of  the  possession  of  her  hu!>band,  if  his  poverty  or 
distress  were  occasioned  by  mere  misfoitunc,  and  not  by  culpability  or  improper  conduct 
See  the  law  referred  to. 


54  Of  Marriage  PorlionSy  [Book  I. 

is  restored  to  the  father;  and  if  it  is  dote  called  adventicia^  to  the 
heirs  of  the  wife;  observing,  in  this  case,  the  covenants  of  the  deed  of 
doteyOT  marriage  articles,  (escrilura  de  dote,)  L.  30.  tit.  11.  P.  4.; 
[L.  30.  tit.  11.  P.  4.;]  but  if  she  leaves  children,  the  husband^  re- 
mains in  the  enjoyment  of  the  usufruct,  and  the  dominion  {ia  pro- 
priedad)  passes  to  them.  If  the  wife  dies  without  making  a  testa- 
ment, and  without  father  or  relation  who  may  inherit  from  her,  the 
dote  escheats  to  the  crown,  {a  la  real  camara^)  L.  13.  tit.  8.  hb.  5. 
Rec.  [L.  1.  tit.  22.  lib.  10.  Nov.  Rec.,]  which  annuls  or  alters*^  L.  23. 
tit.  11.  P.  4.  [L.  23.  lit.  11.  P.  4.]  In  the  second  case,  if  the  dote  is 
^^ projecticia^^  it  is  delivered  to  the  father;"  and  if  *^  udventicia^^ 
to  both;**  and  if  the  father  be  dead,  to  the  daughter,  whether  she 
has  children  or  not,  L.  30.  tit.  1 1.  P.  4.  [L.  30.  tit.  1 1.  P.  4.]  In  the 
third  case,  if  the  dote  is  advenlicia^  it  is  given  to  the  daughter,  and 
not  to  her  father,  although  he  may  be  living,  L.  30.  tit.  II.  P.  4.  [L. 
30.  tit.  11.  P.  4.] 

Dote  consisting  of  real  property  is  restored  immediately  on  the 
dissolution  of  marriage;  and  if  it  consists  of  personal  property 
(meubles)  restitution  shall  be  made  of  it  within  a  year,  unless  there 
be  minor  children,**  when  the  surviving  consort  is  not  obliged  to 
deliver  up  the  dote  until  the  children  arrive  at  the  age  of  majority; 
but  he  or  she  shall  be  bound  to  maintain  and  educ£tte  them,  and  not 
to  alienate  nor  mispend  the  dote,  L.  31.  tit.  11.  P.  4.  [L.  31.  tit.  11. 
P.  4.] 

[  53  ]  At  the  time  of  this  restitution,  the  husband  may  require  to 
be  reimbursed  the  expenses  which  he  has  laid  out  on  the  dotal  pro- 
perty which  have  proved  beneficial;  but  not  those  which  shall  serve 

^  Or  the  wiie,  as  to  donatio  propter  nuptias  and  arras^  if  sh«  is  Uie  survivor.  See 
L.  23.  tit  11.  P.  4.  Palacioa  observed  in  rci«pect  to  this  enjoyment  by  the  hu.sband  of 
the  usafruct  of  dotal  property  afler  the  death  of  the  wife,  leaving  iasuc,  or  this  species  of 
tenancy  by  the  curtesy ^iUni  it  only  lasts  wliile  the  children  arc  under  the  paternal  power, 
L.  5.  tit  17.  P.  4.;  for  that  by  going,  or  being  absolved,  from  it,  they  acqaire  the  property 
and  the  usufruct  o{ adventitious  property,  L.  9.  tit  1.  lib.  5.  Rec  [L.  3.  tit.  5.  lib.  10.  Nov. 
Rec.}  Greg.  Lopez  gt.  6.  L.  15.  tit  IR.  P.  4.;  bnt  that  if  the  relcuse  be  by  emancipation, 
the  father  rnay  retain  Uie  half  of  the  usufruct,  L.  15.  tit  18.  P.  4. 

*s  Only  in  this  last  respect,  L.  23.  tit  1 1.  P.  4.,  having  in  the  case  of  husband  or  wife 
dying  intestate,  and  without  heirs,  given  the  survivor  of  them  the  dotal,  &c.,  property  of 
the  other.  Palaeios  says,  some  authors  are  of  opinion  that  L.  12.  tit  8.  lib.  5.  Rec.,  [L. 
1.  tit  22.  lib.  10.  Nov.  Rec.,]  does  not  rcpeirl  or  alter  L.  23.  tit.  II.  P.  4.,  and  that  there- 
lore,  in  default  of  relations,  the  wife  and  the  husband  onght  to  inherit  from  each  other 
according  to  the  survivorship  respectively.  The  learned  Professor  adds,  that  he  dares 
not  go  this  length,  but  ho  will  remark,  that  L.  23.  tit.  11.  P.  4.,  directly,  positively,  and 
expressly  calls  tlic  surviving  ci^sort  to  the  inherit:*. nee  of  the  property  of  the  one  de- 
ceased, in  default  of  heirs  or  relntions;  and  that  neither  L.  12.  tit  6.  lib.  5,  Rec,  nor  the 
royal  order  (Reglamento)  of  17d8,  in  regard  to  escheats,  excludes  husband  and  wife  from 
this  benefit  of  reciprocal  inheritance.  Among  those  autliors  who  entertiin  the  foregoing 
opinion,  the  learned  Professor  might  have  mcntioQed  the  respectable  autliortty  of  Axevedo. 
Vide  his  Com.  on  the  Law  of  the  Rec.  under  consideration. 

M  t.  e.  to  the  father  of  the  wife. 

^  i.  e.  to  the  wife  and  to  her  father.  Palaeios  says,  if  4fdt>entitious,  it  is  delivered  to 
the  daughter  alone;  if  profectitious,  to  the  father  and  daughter  jointly.  He  rciers  to  L. 
30,  tit  H.  P.  4.  ^        ■*       -^ 

^  Of  the  marriage. 
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for  mere  ornament,  L.  3S.  tit  11.  P.  4.  [L.  32.  tit  11.  P.  4.]  which  is 
understood  to  regard  dole  not  valued;  for  with  respect  to  that  which 
is  valued,  restitution  is  made  by  the  return  of  its  value,  L.  2Q,  tit.  11. 
P.  4.  [L.  26.  tit  11.  P.  4.]  And  if  the  dole  was  of  things  numbered, 
weighed,  and  measured,  the  same  quantity  ought  to  be  returned,  L. 
25.  tit  1 1.  P.  4.  [L.  25.  lit  1 1.  P.  4.] 

In  this  restitution  is  also  discounted,  in  favor  of  the  husband,  the 
part  of  the"  fruits  or  produce  collected,  or  to  be  gathered  of  the  dolal 
property  on  the  last  year  of  the  dissolution  of  marriage  in  proportion 
to  the  months  and  days  that  it  continued,  L.  2^,  tit  1 1.  P.  4.  [L.  26. 
tit  1 1.  P.  4.}  and  never  shall  the  husband  or  his  heirs  be  compelled 
to  restore  this  doUy  but  in  as  far  as  they  are  able,  and  they  shall  not 
be  deprived  of  aliment  thereby;^  although  the  judge  ought  to  secure 
its  restitution  at  stipulated  periods  of  payment,  or  by  some  other  way, 
L.  32.  tit  11.  P.  4.  [L.  32.  tit  11.  P.  4.]  But  in  no  case  shall  the 
action  to  recover  the  dole  be  extinguished  or  destroyed,  although  the 
capital  of  it  be  lost  and^'  the  property  and  estate  of  the  husband,  as 
observed  by  ^yora  de  Parlilionibus,  part  1.  cap.  7.  n.  5. 

The  husband  is  not  bound  to  restore  the  dole  if  he.  shall  gain  it  by 
any  of  those  three  modes,  viz.: — by  covenant  or  compactjj^  by  adul- 
tery, or  by  custom  of  the  place  where  the  marriage  took  place,  L.  23. 
tit.  11.  P.  4.  [L.  23.  tit  11.  P.  4.];  and  this  custom  shall  be  of  such 
force  and  efi'ect,  that  although  the  married  couple  may  go  to  live  in 
another  country  where  it  does  not  prevail,  it  shall  be,  nevertheless, 
observed.  This  is  understood,  provided  there  be  no  children,^^  L.  24. 
tit  11.  P.  4.  [L.  24.  tit  11.  P.  4.] 

Cap.  2.  The  woman  is  accustomed  to  bring,  beside  her  portion  {dote) 
other  property  which  is  called  paraphernalia^  and  which  is  or  are, 

^  Emhlemeni9, 

0  Thui,  obacrTen  Palacioi^  is  not  andcratood  in  respect  to  all  the  boirs  of  the  husband, 
but  odIj  in  regard  lo  the  children  when  tliey  have  to  deliver  the  dUe  to  their  mother  on 
account  of  their  father,     lie  refers  to  L.  S2.  tit.  11.  P.  4. 

>*  This  oonjanclion  is  introdaocd  to  make  the  sense  complete,  although  it  is  not  foond 
in  the  text 

M  This  covenant  must  be  reciprocal  as  to  its  tfEetts  on  husband  and  wife,  with  respect 
to  date  and  arragt  or  donation  of  the  hotiband. 

'■  And  L.  23.  tit.  11.  P.  4.  PaUtdos  adds,  that  if  there  be  children  of  the  marriage, 
they,  in  tlie  cases  mentioned  in  the  text,  will  have  the  property;  ^nd  the  father  or  Uie 
moUier,  who  shall  survive,  Alc,  will  have  the  usufruct  of  it  fOr  \\ie» 

SB  The  meaning  attached  to  this  word,  which  is  of  Greek  origin,  wtif  preter,  and  ftfM, 
dor:  t.  e.  all  things  which  a  woman  brin^  to  her  husband  besides  iter  dowry  or  portion, 
by  Eu<rlisli  luw  is  much  more  limited.  See  the  observation  on  this  word,  as  regards  the 
laws  of  England,  in  WoocTs  Ins^  Civ.  Latio,  b.  1.  ch.  2.  p.  123.,  fot.  edit  1730.  The 
Translator  from  the  fear  of  making  his  notes  too  extended,  has  refruincd  from  more  fre- 
qoeot  quotations  from  the  learned  Civilian  in  the  progress  of  this  translation:  he  here 
be^  to  make  a  general  reference  to  this  excellent  elementary  work  on  the  civil  law, 
and,  without  presuming  to  pronounce  a  judgment  on  the  comparative  merits  of  the  seve- 
ral learned  works  of  this  kind,  ho  may  venture  to  state,  that  the  English  student  of  the 
laws  of  Spain,  will  find  his  course  of  study  of  those  laws,  at  least  of  those  which  form  the 
eompilation  called  Las  nett  Partidat^  fucilitited  by  a  previous  attentive  perusal  of. 
Wooifa  J/Mitutes  of  the  Civil  Law.  The  AnalyeiB  of  the  Roman  Civil  Laio^  by  Dr. 
Hmlifax,  and  a  CompendiouB  View  of  the  CivU  Law^  by  Dr.  Browne^  may  bo  also  read 
wuii  advantage* 
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the  property  and  things  whether  personal  (muebles)  or  real  (raices) 
which  wives  retain  for  their  separate  use,  and  which  are  not  ac- 
counted part  of  the  portion  or  dote^  L.  17.  tit.  11.  P.  4.  [L.  17.  tit.  11, 
P  4.]  From  this  definition  it  follows,  1st,  That  if  the  wife  gives  to 
the  husband  this  property,  with  the  intention  that  he  may  have  the 
dominion  {senorio)  of  it,  he  shall  possess  it  during  marriage;  and  if 
she  should  not  do  this  expressly  in  writing,^  the  dominion  of  such 
property  will  be  always  in  the  wife,  L.  17.  tit.  11.  P.  4.  PL.  17.  tit 
[  54  ]  1 1.  P.  4.]  2d,  That  if  this  property  should  be  sold  with  the 
approbation  of  the  wife,  its  price  or  value  shall  not  be  deducted  at 
the  time  of  separation;  but  otherwise  when  it  hath  been  converted 
to  the  particular  beneBt  of  the  husband,  although  the  wife  should 
consent,  unless  the  husband  be  so  poor,  that  it  be  necessary  to  sell  it 
to  maintain  himself  Jiyora^  part.  I.  cap.  8.  nn.  2,  3,  and  4.  3d, 
That  if  it  be  sold  without  the  assent  of  the  wife,  she  will  have  her 
action  or  remedy  against  the  purchaser,  and  if  not,  she  shall  take  the 
value  from  the  fund  of  property  {cnerpo  de  los  bienes)  before  parti- 
tion be  made.  Jlyora^  part.  1.  cap.  8.  n.  5,  4th,  That  the  property 
of  the  husband  is  always  bound  or  liable  for  the  prejudices  and  injury 
which  he  shall  cause  to  the  paraphernalia^  of  the  wife,  L.  17.  tit. 
11.  P.  4.  [L.  17.  tit.  11.  P.  4.] 
Cap.  3.  By  jointure^'  {arras)  is  understood  the  donation  which  the 

"  Palaeio8  observes,  thet  L.  17.  tit.  11.  P.  4.  (cited  in  the  text),  does  not  say,  that  a 
written  instrument  is  necessary  to  transfer  the  dominion,  or  fee  simple,  of  property  called 
paraphernalia^  during  marriage.  That  in  whatever  way,  therefore,  it  duly  appears  the 
gift  was  made  by  the  wife,  with  this  intention,  the  transfer  would  be  complete;  and  that 
this  is  what  is  inferred  from  the  law  cited. 

M  Equally  with  respect  to  dole;  bienes  parafemaleM  being  entiUed  to  the  same  privi* 
lege  audoie:  and  the  tacit  obligation  or  lien  which  the  law  gives  the  wife  on  the  property 
of  her  husband,  for  her  dote  nnd  jparafernaUt,  attached  the  moment  of  tlieir  receipt  by 
the  husband.    See  L.  17.  tit  11.  P.  4. 

.  ^  This  word  seems  more  nearly  to  express  the  meaning  of  arriM,  than  any  other  that 
can  be  substituted.  £dOrd  Coke,  Ist  Inst.  36,  defines  jointure,  ^a  competent  livelihood  of 
freehold,  for  the  wife,  of  lands  and  tenements,  to  take  effect  in  profit  and  posocssion,  pre- 
sently after  the  death  of  the  husband,  for  the  life  of  the  wife  at  least'*  iirr««,  may  bo 
defined,  **  a  dowry  assigned  to  or  settled  upon  a  wife,  by  her  hasband,  for  her  mainten> 
ancc  aficr  his  death,  which  cannot  exceed,  in  value  or  amount,  the  tenth  part  of  his  for- 
tune or  property.  Jointure  before  marriage,  in  England,  is  in  lieu  and  conclusion  of 
dower  at  common  U^;  and  arras,  excepting  in  so  far  as  its  promise  or  settlement  seems 
optional  or  voluntary  with  tlie  husband,  more  resembles  the  English  dower  than  any 
other  description  of  right  appertaining  to  the  wife,  in  regard  of  the  property  of  her  hus- 
band, under  the  laws  of  Spain;  even  more  so  than  doss  her  right  in  regard  of  that  species 
of  property  called  gananeial,  which  will  be  explained,  in  course,  in  the  text;  to  one-half 
of  which  last  mentioned  property,  subject  to  the  payment  of  one  moiety  of  the  debts  con- 
tracted during  marriage  by  the  hn»band  and  wife,  the  wife  is  entitled,  independently, 
however,  of  her  arras,  at  tlie  death  of  the  husband,  if  sbo  survives  him:  the  gananciU 
property  may,  nevertheless,  be  disposed  of  by  sale,  or  other  onerous  transfer,  by  the  bus- 
boiM),  during  marriage,  without  the  consent  of  the  wife;  except,  indeed,  it  be  done  com 
malida  y  en  frauds  of  her  gananeial  rights.  Such  righto,  it  is  to  be  observed,  only 
attach  on  property  acquired  by  husband  and  wife  during  marriage,  by  purchase,  in  the 
vulgar  acceptation  of  the  word,  or  by  otlier  onerous  title;  but  not  oo  property  brought 
into  marriage  by  cither  party,  nor  on  that  acquired,  by  either  consort,  by  inheritance  or 
sucoeMton,  devise  or  gift  On  reference  to  the  laws  of  the  Hth  Title,  4th  Partida  (LI. 
1-7-23,  dtc),  which  treat  of  the  subject,  the  reader  would  suppose,  that  ifoaolto  pnpUr 
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husband  makes  to  the  wife,  by  reason  or  on  aoconnt  of  marriage,  L. 
1.  tic  II.  P.  4.  [L.  1.  tit  11.  P.  4.]  and  also  in  consideration  of  the 


wi^<M«  and  flfTot,  implied  one  and  the  aame  thing;  and  that  the  amoant  of  date  brought 
by  the  wife  into  marriage,  waa,  of  neoeasUy,  met  by  a  corresponding  assignment  to  her 
or  property  on  the  part  of  her  hotband,  in  recompense  of,  &nd  as  a  security  for,  the  <2oCs 
of  the  wile;  he  having  the  usufruct  of  both,  but  without  power  of  alienation  of  either,  dur- 
ing marriage,  for  the  support  of  the  marriage,  or  the  maintenance  of  both  consorts,  and 
the  children  of  the  marriage;  such  donation  to  revert  to  the  husband,  or  to  go  to  his  heirs 
■eeording  to  the  roles  of  succession,  in  the  same  way  as  the  dole  was  to  revert  to  the 
wife,  or  to  go  to  her  heira,  aooording  to  the  like  rules  of  socoession,  after  the  dissolution 
of  marriage.  This  supposition  is,  however,  removed  on  reforenoe  to  the  laws  of  the  Fuer» 
Remit  and  of  the  ReeopUaeion^  or  the  Navisima  ReeapiUeion  of  the  Laws  of  Castille,  and 
to  able  commentators  on  the  laws  of  Spain.  It  is  matter,  it  must  be  confessed,  of  labo- 
rious eooeein  to  the  student,  or  praetical  professor  of  these  laws,  whose  anxiety  for  the 
best  illustration  of  his  subject,  is  apt  to  induce  a  reference  to  these  very  learned  and  inge- 
nious commentators,  to  find  the  great  number,  or  vast  variety  of  their  elaborate  works, 
often  equalled  by  the  diversity  of  conflicting  opinions  they  ofier  with  respect  to  the  same 
points;  which,  if  they  do  not  perplex  and  mislead,  tost  leave  the  inquirer,  after  a  labo- 
rioGs  research,  where  he  was  before  he  looked  into  them.  The  learned  AnUmio  ChmeM, 
in  his  annotations  on  LL  50,  51, 52  and  53,  Tauri^  speaking  of  these  matrimonial  dona- 
tions, mrraSf  Jbc  says,  n.  1.  **in  jure  nostro  diversis  modis  fit  mentiode  his  que  dantur  ab 
van  ooniognm  alteri,  inter  qun  est  maxima  diversitas  et  difficnltas,**  &.C.:  he  divides 
these  gifts  into  six  sorts:  **  1.  Donatio  qme  vooator  ipoMaUtia  Urgitat^  3.  Donatio  qoai 
vooOnr  prvpier  ntiflttos  vd  mnU  mipCios.  3.  Donatio  que  vooatur  mrrhm.  4.  Donatio 
que  vocatur  do9.  5.  Donatio  pura  et  simplex  que  vocatur  dmuUio  inter  virum  et  uxorem. 
&  Donatio  reciproea  ab  ipsa  lege,  medietatis  lacrorum  acquisitornm  constante  matrimo- 
nia**  With  respect  to  tiie  second  sort,  donatio  propUr^  or  mnie  ini|Kia«,  he  says,  n.  9.: 
"*  Et  eerte  materia  hojos  donattonia  est  satis  dubia  et  incognita,  et  vix  potest  eius  virtue 
eC  eflcetns  intelligi:  et  in  ea  aliquantnlum  insudavi,  dec.**  It  is  to  be  regretted,  that  the 
■Midern  kws  of  the  Ree,  or  Nov.  Ree.  have  not  more  clearly  solved  or  removed  the  diffi- 
enky.  The  3d  Title  of  the  10th  Book  of  the  Nov.  Rec  embraces  Arroo  doUo  y  dona* 
fisnes  pnpUr  na^rtiet.*"  but  does  not  seem  to  contain  any  laws  strictly  applicable  to  dona, 
tion  propter  matiKias,  let  alone  to  point  out  any  difference  between  it  and  arra.  Law  4th 
of  the  title  cited,  does  oertainlv  make  a  regolation  as  to  the  property  of  husband  and  wife, 
oot  of  which  shall  be  paid  the  dote,  and  donatto  propter  nvptioo^  assigned  by  them  to 
daughters  and  sons  of  the  marriage;  but  there  is  no  statutory  pnwlsion,  that  I  have  been 
able  to  discover,  which  marks,  or  points  out,  the  separation  or  difference  between  the  two 
deeeriplions  of  gifts,  called  donatunu9  proplernuptiag,  and  arroB  :  they  were  confounded 
or  described  as  one  and  the  same  thinr,  as  has  been  before  mentioned,  by  the  laws  of  the 
11th  Title  of  the  4th  Partida.  The  laws  of  the  Fuero  Juxgo  would  seem  to  confound 
them  also;  the  4th  law,  art  Donae,  of  which  says;  the  property  which  the  husband  pro- 
mised to  the  wife  in  arra$,  shall  go,  after  her  death,  to  the  sons  or  children  (of  the  mar- 
riage); and  if  there  should  be  none,  to.  the  heirs  of  the  husband.  L.  1.  tit  ^  Book  3,  of 
the  Aiers  Hesi,  limits  the  amount  to  be  given  bv  the  husband  to  the  wife,  in  arra$,  to 
the  tenth  part  of  his  property;  and  seems,  for  the  first  time,  to  deprive  the  husband  of  his 
dominion  in  and  to  arrot,  by  extending  to  the  wife' both  an  alienable  (if  the  word  may  be 
allowed)  and  a  testamentary  disposition,  over  it,  to  his  prejudice;  althou;;h  it  directs  such 
property  or  errss,  to  revert  to  the  husband,  or  to  goto  his  heirs,  in  case  the  wife  should  die 
intestate,  without  children  of  the  marriage:  but  this  may  be  called  an  alteration  in  the 
law,  without  any  distinction,  as  between  arra^  and  donatio  propter  nuptiaB.  The  5tb  law 
of  the  same  Title  and  Book*  of  the  Fuero  Aeal,  gives  the  woman,  eepouoed  with  respect 
to  nrrve,  **  6  donaeum^^^  (to  use  its  own  words,)  an  advantage  over  the  man  affianced,  in 
case  of  death,  before  consummation  of  the  marriage:  and  lastly,  L.  9.  ti|.  3.  lib.  10*  Nov.  Rec, 
esmpletaly  divesu  the  husband  of  all  right  of  propertv,  or  dominion,  in  or  to  the  arms, 
which  be  himself  hath  promised  or  given  to  the  wife;  he  still  being  allowed  to  enjoy  the 
nsnfiuct  of  it,  in  common  with  that  of  doCc:  but  even  here  the  reader  sees  no  declaration, 
nor  specification,  as  to  any  separation  or  difference  of  meaning  having  taken  place  be- 
tween  donations,  propter  nuptiat,  and  those  formerly  expressed  by  the  synonymous  term 
crrwe.  The  difference  between  them  is  noticed  by  the  able  commentator  Oregorio  Lopez, 
om  the  Laws  of  the  Partidao,  61. 4.  L.  1.;  GL  fi.  L.  7.;  Gl.  9.  L.  StS.  tit  11.  Part  4.;  and 
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dote  which  he  receives,  L.  2.  tit  1 1.  P.  4.  [L.  2.  tU.  1 1.  P.  4*1  Hence 
it  follows,  1st,  That  as  the  dote  may  be  given  before  or  after'*  mar- 
riage so  may  also  arras^  L.  1.  til.  11.  P.  4.  [L.  1.  tit.  11.  P.  4.]  2d, 
That  the  express  covenant^*  in  the  deed  of  doie  or  marriage  articles 
is  understood,  also  with  respect  to  arroM,  L.  23.  tit.  1 1.  P.  4.  [L.  23. 
tit.  11.  P.  4]  3d,  That  in  order  to  prevent  an  exces^in  the  assign* 
ment  of  arrriSy  the  husband  is  prohibited  from  giving  more  than  a 
tenth  of  his  property,  L.  1.  tit.  2  lib.  3.  Fuero  Real;  so  that  if  more 
be  given,  it  will  not  be  valid,  and  the  relations  may  demand  or  sue 
for  the  surplus,  L.  1.  tit.  2.  Jib.  3.  Fuero  ReaL  4th,  That  this  law 
cannot  be  renounced,  L.  2.  tit.  2.  lib.  5  Rec.  [L.  1.  tit.  3.  lib.  10.  Nov. 
Rec]  5th,  That  if  arraa  be  promised  from  the  present  and  future 
property  of  the  husband,  the  gift  of  arras^  or  the  settlement  will  be 
valid  although  it  may  not  comprise  the  tenth  of  the  present  property, 
if  at  the  time  of  the  separation  or  dissolution  of  marriage,  ^//««/irt(y/ 
property,  or  property  that  was  inherited  is  found  which  may  suffice 
to  authorise  the  said  tenth,  L.  2.  tit  2  lib.  3.  Fuero  Real;  Jiyora^ 
Part  1.  Cap.  7.  n.  18.  6lh,  That  if  the  husband  promi-ses  arrus  out 
of  property  he  has  in  possession,  which  should  afterwards  turn  out 
not  to  be  all  his,  hut  which  was  possessed  by  him  with  good  faith^ 
he  shall  only  be  obliged  to  pay  the  tenth  of  the  property  which  may 
be  really  his,  ^^yoruy  Part  1.  Cap.  7.  n.  23.    7th,  That  if  the  husband 

Gt.  3.  L.  87.  tit.  18.  P  3.:  who,  howcTer,  tays,  that  arras  have  succeeded  in  the  place  of 
donationa  propter  nuptias^  and  that  the  Kilter  was  now  called  in  Spain  arrat.  U  has 
been  before  slated,  in  ihix  note,  thai  donatio  propter  nuptias^  and  arra^  are  synonymonsly 
a»ed  in  the  Laws  juf  the  llth  Title  of  the  4th  Purliclu.  Law  87.  tit.  J8«  Part  3,  |rive»  the 
form  of  an  inotruinent  nf  settlement  of  ana  e  donacion^  iroin  husband  to  wife.  The  wt- 
tlenient  \s  Qpon  the  wife,  and  the  children  of  the  marriage;  bnt  no  provision  is  mnde  in 
regard  of  the  property,  in  the  event  of  there  being  no  such  children  at  the  death  of  the 
wile.  The  8Gth  law  of  (he  same  tiilc  and  purtida,  givcH  the  form  of  an  instrument  of 
«fofc,  which  i"  conHirmuble  with  the  rules  rcsfN^cting  dote.^  laid  down  in  the  lawsi  of  Iho 
lllh  title  of  the  4th  Partida.  But  the  form  of  the  iii^truiucnt  res|ieeting  arrci,  in  L.  87. 
before  mentioned,  seisms  siirntly  (#>  depart  from  the  rules  of  rcciprc.ciiy  or  equality  be- 
twcren  dote  and  arra^  or  donatio  propter  nvpliaSt  as  before  recognised  in  Uie  laws  of  the 
llth  title  of  the  4tii  Partida.  1*he  diifcrenec  bttwcen  donatio  propter  nupiiat  nnd  arra^ 
it  alm>  noticed  by  Antonio  Gomez^  in  liis  Comiiientur)  on  LI  50,  51,  52,  and  53.  7«urt, 
before  mentioned,  n.  9,  10^  Jl,  12,  13,  14.,  and  see  also  n.  15,  16.  ibid,;  and  uiso  by  the 
learned  Atepedo  on  f  J.  2,  3,  and  4.,  tit.  2  lib.  5.,  Recopilacion;  and  likewise  by  tiie  not 
less  learned  Covarrubias^  in  his  m<«t  able  work,  Tom.  I.  Pars  2.  De  Matrimonio^  cap.  3. 
f  7.  p.  188,  n.  14,  und  15.;  and  it  is  stated  by  the  three  last  nuthors.  that  tlie  gilt  c:illrd 
donatio  propter  nuptias,  i.s  in  disuse,  or  obKoK-te  in  Spain.  This  nfite  has  been  extende4 
inuch  b(*yiMid  its  desired  Ii-nglh,  and  the  Translator  nii|st  hcg  to  refer  the  reudcr,  who  is 
disposed  further  to  investigate  tiie  subject,  to  the  learned  authors  whom  ho  has  consulted 
and  cited. 

»  I  should  apprehend,  from  the  now  existing  difference  .between  arra  and  donatio 
propter  nuptiat^  that  the  promise  or  sctllenicnt  of  arra^  to  be  vulid.  must  be  made  betbre 
marriage,  although  it  may  take  eiTect  on  property  (not  exceeding  the  tenth  of  its  value,  at 
Uie  time  demanded  hy  tl>e  wife)  to  be  acquired  atlcr  marri  ge.  Vide  Or,  Lopez.Gk  4. 
L.  1.  til.  11.  p.  4.  and  L.  2.  tit  2.  lib.  3.  Foero  Real,  Ayora^  P.  I.  chap.  7.  n.  18.  quoUd  in 
the  text.  Since  tiiis  note  wus  written  an  order  in  council,  16lb  September  la22,  bearing 
en  the  subject  has  be(*n  parsed:  vide  Appendix,  K. 

M  Rel  itivc  to  the  nurvivnr  taking  the  property  after  the  death  of  the  other,  whioh  the 
law  only  permits  in  the  absence  of  necessary  heirs  of  the  party  deceased.  The  term, 
ncevwary  heirs,  will  be  in  due  course  explained.     Vido  pw  109  oi  the  text,  tit  3.  §  3.  post. 
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is  imposed  upon  {padece  engnfio)  with  respect  to  the  dote^  he  may 
repair  the  frand  and  indemnify  himself  for  it  out  of  the  arras}^ 
^yoro,  Part  I.  Cap.  7.  n.  34.  8th,  That  the  wife  dying  without 
children/may  dispose  of  the  arras  as  she  pleases,^,  L.  1.  tit.  [  55  ] 
3.  lib.  3.  Fuero  Real.  9th,  That  the  wife  has  4  right  to  exact  the 
arras  only  promised,  L.  1.  tit.  2.  lib.  3.  Fttero  Real.  JOth,  That  if 
the  wife  dies  leaving  children  by  the  husband,  she  may  dispose  of 
one-fourth  of  the  arras,  and  the  remaining  three-fourths  shall  go  to 
the  children,*'  L.  1.  tit.  2.  hb.  .3.  Fuero  Real.  1 1th,  But  that  if  she 
dies  without  children,  and  making  any  express  disposition  of  her 
arras,  such  property  shall  pass  to  her  heirs,  L.  3.  tit.  2.  lib.  5.  Rec. 
[L  2.  tit  3.  lib.  10.  Nov.  Rec]  12th,  That  if  the  husband  dies  leav- 
ing children,  the  wife  shall  have  the  usufruct  of  the  arras,  and  the 
children  the  dominion  or  property  {propriedad)  if  she  marries  a 
second  time,  Jiyora,  Part  1.  Cap.  7.  n.  21.  13th,  That  the  arras 
is  considered  the  particular  or  exclusive  property  of  the  wife;  and 
therefore  if  the  marriage  is  dissolved,  and  the  arras  hath  been 
expended  during  it,  the  amount  or  value  shall  be  deducted  or  taken 
out  of  the  general  fund  {cuerpo  de  ios  bienes);  but,  if  it  hath  been 
promised  at  the  period  of  separation  by  the  consorts,  it  shall  then  be 
taken  out  of  the  particular  property  of  the  husband;  because  it  would 
be  an  injury  to  the  wife  to  take  it  out  of  the  ganuncial  property,  of 
which  she  is  entitled  to  a  share,  unless  she  should  renounce  ganan- 
dales,  Jiyora,  Part  I.  Cap.  7.  n.  16.  14th,  That  the  husband  cannot 
alienate  the  arras,  although  the  wife  consent  to  it,  by  reason  of  the 
right  of  restitution,  L.  4.  tit  2.  Hb.  3.  Fuero  Real.  15th,  That  if  the 
husband  had  connection  with  the  wife,  after  the  marriage  was  dis- 
solved, the  arras  shall  be  hers,  but  if  not,  it  shall  return  to  the  hus- 
band or  to  his  heirs,  L.  5.  tit  2.  lib.  3.  Fuero  Real.  16th;  That  the 
wife  forfeits  arras  by  adultery,  or  if  she  quits  or  elopes  from  her  hus- 
band's house  [se  va  de  casa)  of  her  own  accord,'*^  L.  6.  tit  2.  lib.  3. 
Fuero  Real. 

*f  That  is,  I  prename,  roiiy  reduce  the  property  which  he  had  nsaipfned  for  arras  to  the 
wife*  in  so  much  or  U>  the  amount  of  the  imposilioo  practised  on  h'un  in  regard  of  the 
value  of  the  dole, 

*  Provided  she  have  no  ascending  heirs  (meenflientei);  for  if^he  should,  all  the  pro- 
perty, of  whatever  nature  it  may  be,  of  the  wife,  bi'loiigs  to  her  ascending  heirs,  without 
her  bt  ing  able  to  dispo:4C  of  more  than  onc-third  part,  L.  1.  tit.  8.  lib.  5.  Kcc.  [L.  1.  tit  20« 
lib.  10.  Nov.  Rec]  Patariot  (1). 

^  She  may,  observes  Palacios^  according  to  the  law  of  the  Funo  Real  cited,  dispose 
of  one-fbiirth  part  for  the  benefit  of  her  soul  (por  9u  alma);  but  it  should  be  remembered, 
that  by  L.  12.  tit  6.  lib.  5.  Rec,  L.  8.  tit  20.  lib.  10.  Nov.  Rec,  ali'the  profierty  of  tlie 
parents  belongs  of  right  {legitima)  to  their  children,  with  the  exception  of  onc-BAh  {tl 
quinto),  of  which  the  parents  may  frcdy  difiposc. 

«  The  wife,  says  Falacios^  rorfeits  the  arroB,  if  she  commits  adultery,  provided  it  bo 
proved,  and  the  husband  desires  it  And  it  she  t>hoii]d  go  from  her  houfse  ti  commit  it, 
she  forfeits  the  arra$^  although  it  is  not  proved  thnt  she  effected  her  purpose,  by  reason  of 
some  ohstucle;  that  this  is  what  is  stated  by  L.  6.  tit  Q.  lib.  3.,  Fuero  Heal.  The  learned 
professor  addi»,  that  it  will  be  understood,  the  wi^e  went  from  her  house  for  the  purpose  of 
committing  adultery,  when,  ogaln&t  her  husband's  will,  she  vibits  suspected  houses. 
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Cap.  4.  A  marriage  gift  {donadioY^  is  the  gift  which  the  suitor 
makes  to  the  spouse,  or  she  to  him  freely,  without  coudition,  before 
the  marriage  be  completed  by  words  of  Ihe  present,  L.  3.  tit.  11.  P.  4» 
[L.  3.  tit.  11.  P.  4.] 

Thus  as  means  have  been  adopted  by  our  laws  to  restrain  the 
excess  of  doles  and  arras,  in  the  same  manner  the  excess  of  these 
gratuitous  gifts  has  been  moderated;  wherefore,  it  is  established  1st, 
That  the  suitor  or  husband  cannot  give  to  his  spouse  by  way  of  gift 
in  clothes,  jewels,  &c.,  more  than  shall  amount  to  the  eighth  part  of 
her  dote,  L.'  1.  tit.  2.  lib.  3.  Rec.  [L.  6.  tit.  3.  lib.  10.  Nov.  Rec]  2d, 
That  if  the  jewels  exceed  this  eighth  part,  the  wife  shall  not  have  as 
her  own  more  of  them  than  may  amount  to  that  value,  L.  1.  tit.  2. 
lib.  5.  Rec;  [L.  6.  tit.  3.  lib.  10.  Nov*  Rec]  which  is  ordered  to  be 
[SQ"]  observed  by  the  before  mentioned  royal  ordinance  {pragmaiica 
real)  of  1 723. 

This  gift,  in  respect  of  its  effect,  has  certain  Hmitations.  1st,  If  it 
should  happen  that  by  the  fault  of  one  of  the  betrothed  parties  the 
marriage  do  not  take  place,  the  party  in  fault  must  return  to  the  other 
the  gift  received,  L.  3.  tit.  11.  P.  4.  [L.  3.  lit.  11.  P.  4.]  2d,  But  if 
this  should  happen  by  the  death  of  one  of  the  couple,  a  distinction 
must  be  metde  in  observing,  that  if  the  man  dies  before  kissing  the 
woman,  the  gift  ought  to  return  to  the  heirs  of  the  deceased  suitor; 
but  if  he  should  have  kissed  her,  she  will  gain  the  half;  and  if  this 
gift  should  have  been  made  to  the  man  by  the  woman,  and  she 
should  die  before  marriage,  whether  they  have  kissed  or  not,  the 
jewels  and  other  things  devolve  to  the  heirs  of  the  woman,  L.  3.  tit 
11.  P.  4.  [L.  3.  tit.  11.  P.  4.]  See  also  L.  4.  tit.  2.  lib.  Rec  [L.  3.  tit 
3.  lib.  10.  Nov.  Rec]  3d,  If  there  be  only  a  gift,  and  no  arras,  it 
shall  be  the  woman's,  and  be  restored  to  her  or  her  heirs  upon  the 
separation  of  marriage,  under  the  same  laws  we  have  mentioned 
with  respect  to  arras;  and  if  there  be  both,  she  or  her  heirs  may 
elect  to  take  either  of  them  they  should  prefer,  and  this  election  is  to 
be  made  within  the  term  of  twenty  days,^  L.  4.  tit  2.  lib.  5.  Rec  [L. 
8.  tit  3.  lib.  10.  Nov.  Rec] 

Cap.  5.  The  right  to  ganandasi^  is  founded  on  the  partnership  or 

I  4>  Or  Spon$alitia  largUat. 

'  ^  And  if  tho  woman  or  her  heirs  should  refuse  or  fail  to  elect  within  this  term,  then 

the  heirs  of  the  roan  may  elect  which  of  the  two  he  or  they  shall  take :  this  is  provided 
by  L.  3.  tit.  3.  lih.  10.  Nov.  Rec.  referred  to  in  the  text 

^  The  establishment  of  the  right  of  gananeias  would  seem  to  be  one  of  the  few  insti- 
tutions for  the  suggestion  of  which  Spain  is  not  indebted  to  Roman  jurisprudence,  although 
this  declaration  is  not  supported  by  the  unanimous  assent  of  writers ;  for  by  some  it  is 
stated  that,  amongst  the  ancient  Romans,  so  far  back  as  the  time  of  Romulus  and  Numa 
Pompilius,  all  property  acquired  during  marriage  was  common  or  gunaneial:  but  be  this 
as  it  may,  no  mention  as  far  as  the  research  or  the  translator  enables  him  to  speak  (and 
it  is  believed  his  assertion  will  bo  found  correct)  is  made  of  gananciate»,  as  between  bus- 
band  and  wife,  in  the  laws  of  the  PartidoB,  It  would  appear  that  custom  gave  rise  to  the 
establishment,  in  S|>ain,  of  this  right,  and  that  the  first  recognition  with  which  it  waa 
honored  by  the  lex  sertpto,  was  the  notice  taken  of  it  by  L.  17.  tit  2.  lib.  4.  Del  Puen 
Juxgo;  and  the  rule  was  adopted  and  extended  by  the  fViera  Vtey^t  Fuero  Jtcai,  OrdeM. 
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society  which  is  supposed  to  exist  between  the  husband  and  wife, 
because  she  bringing  her  fortune  (capiiales)  in  dote^  gift,  and 
paraphernalia^  and  he  his  in  the  estates  and  property  which  he 
possesses,  it  is  directed  that  the  gains  {ganancius)  which  result  from 
the  joint  employment  of  this  mass  of  property  or  capital,  be  eqnailly 
divided  between  both  partners.  Hence  we  might  have  found  a 
reason  for  treating  of  ganancias  between  husband  and  wife,  when 
we  should  treat  of  the  contract  of  partnership;  because,  in  this  sense, 
JSyora  and  others  explain  it;  but  it  has  appeared  more  proper  to  tis 
to  treat  of  this  matter  in  this  place,  both  because  it  must  derive  much 
light  from  what  we  have  just  said  respecting  doie^  arras,  &c.;  and 
also  because  it  will  contribute  to  form  a  perfect  idea  of  marriagp, 
which,  as  we  have  allowed,  we  only  consider  here  in  its  light  of  a 
contract. 

§  1.  Ganancial  property  (bienes  de  ganancias)  is  all  that  which  is 
increased  or  multiplied  during  marriage,  L.  10.  tit.  9.  lib.  5.  Rec.  [L. 
10.  tit  4.  lib.  10.  Nov.  Rec]  By  multiplied,  is  understood  all  that  is 
increased  by  onerous  cause  or  title,  and  not  that  which  is  acquired 
by  a  lucrative  one,  as  inheritance,  donation,^  &c.  L.  12.  tit.  3.  [  57  ] 
lib.  3.  Fuero  Real.  And  property  is  supposed  to  be  common,  except 
that  which  each  shall  prove  to  be  their  own  separate  property,^  L. 
1.  tit.  9.  lib.  5.  Rec.  [L.  4.  tit.  4.  lib.  10.  Nov.  Rec] 

§  2.  From  all  which  it  is  inferred,  1st,  That  what  the  husband  or 
wife  bring  into  marriage  as  their  own  peculiar  property,  or  acquire 
during  it  by  lucrative  cause  or  title,  does  not  come  into  partition. 
Sd,  But  that  the  property  acquired  during  marriage  by  purchase, 
sale,  or  other  onerous  cause  or  title,  does.  3d,  That  immediately 
upon  a  division  being  made  of  this  ganancial  property,  each  acquires 
an  absolute  dominion  as  to  their  respective  moieties  or  proportions. 
4th,  That  as  the  gains  (ganancias)  are  common,  so  also  are  the  inju- 
ries or  damage  which  shall  happen  to  them,  unless  they  arise  by  the 
fiiult  of  only  one  of  the  partners. 

Prom  the  first  principle  it  is  inferred,  1st,  That  dote,  arras,  mar- 
riage  gift  (donadio  de  esposo)  and  paraphernalia  are  not  ganancial 
property,  or  property  subject  to  partition  or  division.  2d,  Nor  the 
inheritance  from  the  father,  nor  the  gift  of  a  stranger  to  one  of  the 
consorts,  L.  2.  tit  3.  lib.  3.  Fuero  Seal.  LI.  2.  and  3.  tit.  9.  lib.  5. 
Rec.'^  [LI.  1.  and  2,  tit  4.  lib.  10.  Nov.  Rec]    3d,  Nor  the  gift  made 

wuento  Real^  and  the  RecopUacion,  and  will  be  found  explained  in  the  text  See  the 
Teatro  de  la  Legulaeion  Uni'Mnal  de  Espmia  S  Indiat^  5th  voL  tit  Bienet  Oanan^ 
eialet. 

**  Palaeioa  obseireflt  that  all  the  property  which  huaband  and  wife  acquire  daring  mar- 
riaife,  and  while  they  live  togetber,  by  a  common  title,  whether  onerous  or  lacrative,  will 
be  common ;  and  that  which  each  acqaircs,  particularly  by  a  lucrative  title,  as  by  gift,  or 
by  testament,  or  ah  tateatolo,  will  be  the  property,  exclusively,  of  the  consort  wno  so  ao- 
qaires  iL  He  refers  to  L.  1.  tit  3.  lib.  3^  Fuero  Real;  LI.  1-^.  and  3.  tit.  9.  lib.  5.  Rec 
[IX  4.  1.  and  2.  tit  4.  lib.  10.  Nov.  Rec.] 

^  All  property  of  husband  and  wife  is  presumed  common  or  ganancialt  until  it  be  i 

proved  to  be  the  separate  property  of  either.    See  1m  4.  tit.  4.  lib.  10.  Nov.  Rec 

^  And  prlxo-money  obtained  in  war  by  the  husband  is  not  gaxtandal^  unless  hia  outfit. 
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by  the  relations  (parienfes)  of  the  wife  to  the  husband;  or  vice  versa, 
because  it  is  always  accounted  the  fortune  or  property  {capital)  of 
the  person  to  whom  it  is  made,  ^yoruy  P.  1.  Cap.  8.  n.  18.  and  19. 
4th,  Nor  the  usufruct  which  the  father  enjoys  of  the  property  of  his 
child;  and,  wherefore,  all  these  sums  or  descriptions  of  property 
{capUaies)  ought  to  be  separted  at  the  time  of  the  dissolution  of 
marriage,  from  the  total  mass,  before  making  a  di^rision  of  property, 
Jiyora^  P.  1.  Cap.  7.  n.  1.  ad.  15.  and  Cap.  8.  n.  19.  20.  and  21. 

From  the  second  principle  it  is  deduced,  1st,  That  the  fruits  {fruios) 
produced  from  all  these  sums  {capiiales)  gained  and  improved  during 
marriage,  come  into  partition,*^  L.  5.  tit.  9.  lib.  5.  Rec.  [L.  5.  tit.  4. 
lib.  10.  Nov.  Rec]  2d,  also  the  fruits  or  produce  not  gatiiered  which 
shall  appear  on  the  vines,  trees,  &c.,  or  those  not  yet  apparent  if  the 
labor  bestowed  is  on  land  sown,^'  L.  18.  tit.  14.  lib.  3.  Fuero  ReaL 
3d,  That  these  fruits  or  products  are  always  common,  although  one 
of  the  consorts  may  have  more  property  or  means  than  (he  other, 
L.  4.  tit  9.  lib.  5.  Rec.  [L.  3.  tit.  4.  lib.  10.  Nov.  Rec]  4th,  That 
the  improvements  {mejoras)  made  of  plantation,  building,  &c.,  are 
divided,^^  with  the  difference  that  if  the  planting  should  be  done  in 
the  particular  land  of  either  of  the  consorts,  it  shall  be  divided,  de- 
[  58  ]  dueling  first  the  value  the  land  was  (k  before  it  was  phnted, 
and  giving  or  allowing  that  to  the  owner;  but  if  a  house  hath  been 
built,  or  an  oven  or  a  mill  bath  been  erected  on  the  land  of  one  of 
them,  the  person  on  whose  land  the  building  or  erection  is  made,  shall 
have  the  benefit  of  it,  and  shall  pay  to  the  other  the  moiety  of  what 
the  building  cost,*^  L.  9.  tit.  4.  lib.  3.  Fuero  Real.  5th,  That  the 
value  of  a  company  or  co-partnership,  or  of  an  office  purchased  by 
husband  arid  wife  shall  be  divided  according  to  its  worth  at  the  time 
of  partition,  •/^.yorr/.  Part-  1.  Cap.  9.  n.  16.  6th,  That  the  rents  of 
the  estate  or  inheritance  leased  out  are  also  to  be  divided  in  propor- 
tion to  the  time  the  marriage  continued,  for  that  year,  Jlyoray  Part 
1.  Cap.  9.  n.  5.  7th,  Bui  that  the  crops  of  grain,  {tnieses)  or  ripe 
fruits  of  the  estate  which  either  of  the  consorts  brings  into  marriage, 
which  were  not  sown  during  marriage,  do  not  come  into  partition; 
wherefore  they  shall  be  deducted  from  the  mass  of  property,"  Jiyoray 
Part  1.  Cap.  9.  n.  3.  8th,  Nor  shall  the  improvements  made  on 
entailed  property  {mayorazgo)  be  divided,  L.  6.  tit  1.  lib.  5.  Rec. 
[L.  6.  tit.  17.  lib.  10  Nov.  Rec  ] 

From  the  third  principle  it  arises,  1st,  That  the  naarriage  being 

as  a  snldicr  for  the  campaign,  was  at  the  joint  expense  of  both  him  and  wile.  Vide  L.  2. 
tit.  4.  lib.  10.  Nov.  Rec. 

*'  That  is,  the  fraits,  proceeds,  or  rents  of  every  description  of  property  belong-injr  to 
both  the  wife  and  husband,  are  conHidercd  ganancinlei.    See  £4.-5.  tit  4.  lib.  10.  Nov.  Rec 

**  That  18,  emblemrnfa  are  considered  gananciaUa. 

^  i.  e.  are  ganancialen. 

^  Palacioa  says,  that  Febrero  is  of  opinion,  that  this  rule  holds  also  with  resp?ct  to 
improveinonti  in  plant ition:  that  is,  that  the  owner  of  the  field  or  land  retains  it,  paying 
to  the  other  party  the  moiety  of  wliU  the  plantini^  or  improvement  cost* 

<^i  Not  bcinv  coH'siderod  srananniaUs.  See  2d.  Bine,  Com.  respecting  the  doctrine  of 
emblemeuta  in  Eagiand,  p.  122,  123.,  145.  and  403.,  15  Ed. 
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dissolved,  the  survivor  may  dispose  of  his  proportion  of  the  property 
increased  {muUipiicadofi)  without  being  obliged  to  reserve  iFie  pro- 
perty or  dominion"  {propiedad)  to  his  children,  L.  6.  tit.  9.  lib.  5. 
Rec.  [L.  6.  tit  4.  lib.  10.  Nov.  Rec]  2d,  That  what  the  husband 
might  leave  to  his  wife  by  his  will,  shall  not  be  understood  as  cou)ing 
out  of  that  part  of  the  gunanciales  which  belongs  to  her,*'  L.  7.  tit 
9.  lib.  5.  Rec.  [L.  8.  tit  4.  lib.  10.  Nov.  Rec]  3d,  That  the  husband 
cannot  alienate  his  property  maliciously  (con  mit/icia)^  and  in  frau- 
dulent diminution  (enfraude)  of  xhegananciaSj^  L.  5.  tit.  3.  lib.  5. 
Rec.  [L.  5.  tit  4.  lib.  10.  Nov.  Rec.]  4th,  That  neither  of  them  shall 
forfeit  his,  or  her  properly,  nor  half  of  the  ganancias  by  the  crime  of 
the  other,  L.  10.  tit  9.  lib.  5.  Rec."  [L.  10.  tit  4.  lib.  10.  Nov.  Rec.] 
5lh,  That  if  the  widow  lives  luxuriously  and  by  crime  (por  deiilo)j 
she  shall  lose  her  moiety  of  the  gauanciales,^  LI.  5.  and  11.  lit  9. 
lib  5.  Rec.  [LI.  5.  and  11.  tit  4.  lib.  10.  Nov.  Rec.]' 

From  the  fourth  principle  it  follows,  1st,  That  the  gains  and  losses 
being  common,  the  debts  which  are  contracted  during  marriage  are 
to  be  paid  out  of  the  common  property;  but  not  those  contracted  be- 
fore marriage  or  after  its  dissolution,  L.  14.  lit.  20.  lib.  3.  Fuero  Heal. 
2d,  That  the  wife  shall  not  pay  half  the  debts  itshe  should,  renounce 
the  gonancifiSj  L.  9  lit  9.  lib.  5.  Rec,  [L.  9.  tit  4.  lib.  10.  Nov.  Rec] 
3d,  That  the  loss  or  injury  caused  to  the  real  estate  (hacienda)  by 
reason  of  the  husband  having  rented  it  out  at  a  low  rate  or  price,  or 
having  paid  annuities  (censos)  or  debts  contracted  for  an  illicit  [  59  J 
cause  ought  not  to  prejudice*^  the  wife;  and  therefore  in  these  cases 
the  loss  or  injury  must  be  deducted  from  the  mass  of  property,  and 
given  to  the  wife  before  dividing  it,  Jiyoru^  Part  1.  Cap.  8.  n.  14.  and 
15.  4th,  That  if  the  children  are  many,  and  they  are  promised  dotCj 
it  shall  be  paid  from  the  gnnnncial  property;  and  if  there  be  none, 
from  other  property;**  and  if  the  father  alone  should  promise  the 
doie^  it  shall  be  paid  from  the  ganancial  property;  and  in  default  of 
that,  from  his  own  particular  properly,  L.  8.  tit  9.  lib.  5.  Rec.  [L.  4. 
tit  3.  lib.  10.  Nov.  Rec] 

«  Nor  the  vsvfrtui,  L.  6,  tit  4.  lib.  10.  Nov.  Rec. 

>*  She  ptiall  have  the  Icj^cy,  bequetit,  or  devise,  exclcnive  of  uid  in  addition  to  her 
g9minctale9^  L.  8.  tit  4.  hb.  10.  Nov.  Rec. 

M  Tn  damnify  the  wife,  L.  3.  tit  5.  lib.  10.  Nov.  Rec.  Palacim  nys,  that  the  reason 
why  the  hui<t>and  can  di^poae,  during  marriage,  of  ganancial  or  common  property,  wilh- 
OQt  the  convent  of  the  wi(e,  is,  to  use  the  expression  of  CovarrvbiaSt  because  tiie  huRbund 
has  the  dominion  and  possession  of  it  in  aetu  et  habitu^  during  ihe  marriage;  and  the 
wife  only  in  Aafttlti,  until  the  marriage,  is  dissolved,  when  she  acquires  it  equally  with 
her  bnsbHnd. 

■s  Forfeiture  of  property,  where  in  cases  tliat  by  law  it  attaches,  does  not  take  effect, 
mrtil  iientence  (judicial)  be  paR8«'d,  declaratory  tlicreof.  Vide  L.  10.  tit  4.  hb.  10.  Nov.  Rec 

H  For  the  first  cause,  the  ganancialea  will  devolve  to  the  heirs  of  the  husband,  L.  5. 
fit  4.  lib.  10.  Nov.  Rec. 

"  Paiaewt  nhnervcs,  that  L.  5.  tit  9.  lib.  5.  Rec  [L.  5.  tit.  4.  lib.  10.  Nov.  ttec]  only 
amiais  the  alienations  of  the  husband  made  advi^cdty  to  dcfriiud  or  prejudice  the  wife. 
Bat  in  the  aljnence  of  this  puriMkte,  ahhough  by  the  alienations  of  the  husband  the  wile  may 
find  herwlf  prejudiced,  there  is  no  law  which  exempts  her  irom  sitifering  huch  prejudice. 

■  Each  parent's  separate  property*  in  the  absence  of  ganancitileB,  hoing  chargenble 
with  a  moiety  of  such  doU^  supposing  the  promise  o€doU  should  be  made  by  both  father 
aad  moliier,  L  4.  tit  3.  lib.  la  Nov.  Reo. 
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TITLE  VIII. 

OF  THE  DIVFERENCE  WITH   RESPECT   TO  CHILDREN  (dIFFERENCIA  DE 
HIJOS),  AND  THE  POWER  OF  THE  FATHER  (PATRIA  FOTESTAD). 

[  66  ]  Under  the  third  division  of  mankind  with  respect  to  their 
state  or  capacity  as  a  family,  is  comprehended  the  difference  with 
respect  to  children,  and  the  power  which  the  father  has  over  them, 
which  we  call  patria  potesiad. 

Cap.  1.  Children  are  either  legitimate  or  natural.  Legitimate  chil- 
dren are  those  wtio  are  born  of  father  and  mother  that  are  truly  mar- 
ried according  to  the  precept  of  our  holy  church,  L.  1.  tit.  13.  P.  4. 
[L.  I.  tit  13.  P.  4.]  Hence  it  follows,  1st,  That  the  child  of  those 
who  marry  openly  in  the  face  of  the  church,  although  there  may 
afterwards  appear  an  impediment  to  cause  their  separation,  shall  be 
legitimate,  provided  both  were  or  one  of  them  was  ignorant  of  the 
impediment,  L.  I.  tit  13.  P.  4.  [L.  1.  tit  13.  P.  4.]  2d,  that  like- 
wise the  child  who  should  be  conceived  during  the  judicial  agitation 
of  the  question  respecting  the  impediment,  will  be  legitimate,  L.  I. 
tit  13.  P.  4.  [L.  1.  tit  13,  P.  4.]  3d,  That  those  are  not  legitimate 
who  are  bom  of  persons  who  marry  clandestinely,  or  of  those  who 
have  married,  being  aware  of  an  impediment  to  their  marrying, 
although  they  should  marry  in  the  face  of  the  church,  L.  2.  tit.  15. 
P.  4.  [L.  2.  tit.  15.  P.  4.]  4th,  That  those  are  not  legitimate  who  are 
bom  of  parents  not  married  according  to  the  precept  or  ordinance  of 
the  church,  L.  2.  tit  15.  P.  4.  [L.  2.  tit  15.  P.  4.]  5th,  That  neither 
are  the  children  of  a  concubine  {barragana)  legitimate,  although  the 
father  should  marry  her,*  L.  2.  tit  15.  P.  4.  [L.  2.  tit  15.  P.  4.] 
Legitimate  children  enjoy  and  inherit  the  honors  of  their  fathers, 
grandfathers,  &c.,  are  able  or  competent  to  receive  dignities,  and  suc- 
ceed to  their  fathers  and  other  relations,  L.  2.  tit.  13.  P.  4.  [L.  2.  tit 
13.  P.  4.] 

§  1.  Natural  children  are  those  who  are  not  bom  in  wedlock 
according  to  L.  1.  tit  15.  P.  4.  [L.  1-  tit  15.  P.  4.j  These  compre- 
hend bastards  {/ornecinos)^  or  the  illegitimate  children  (no/has)  who 
are  born  from  adulterous  intercourse  j*  the  children  of  prostitutes 

>  This  mutt  be  understood  with  respect  to  children  bejfotten  on  a  concubine  by  a  man 
during  the  life  of  his  Uwful  wife,  who  should,  afler  the  death  of  his  said  wife,  marry  the 
former.    See  L.  3.  tiL  15.  P.  4.  ad  fin. 

s  Palmcim  says,  that  so  far  from  L.  I.  tit  15«  P.  4.,  including  under  the  term  **  natural 
children**  such  as  are  the  offspring  of  adultery,  incest,  and  tne  rest,  mentioned  in  this 
part  of  the  text,  it  says,  they  are  not  [considered]  natural  children,  because  they  are  be- 
gotten contrary  to  law,  and  contrary  to  natural  reason.    The  learned  professor  adds  that, , 
properly  speaking,  those  are  natural  children  who  wore  born  or  coneeived  when  their ' 
parenta  oould  marry  without  a  dispeosation,  provided  the  father  acknowledge  them  for 
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(manceres);  the  spurious  {espurios)^  that  is^  children  bom  of  a  con- 
cubine;^ and  those  begotten  on  a  relation,  or  on  a  religious  woman 
(religiosa)y  who  are  called  incestuous,  L.  1.  tit.  15.  P.  4.  [L.  1.  tit  15. 
P.  4.]  And  such  do  ixot  enjoy  the  advantages  of  legitimate  children, 
L.  3.  tit  15.  P.  4.  [L.  3.  tit.  15.  P.  4.] 

§  2.  Natural  children  are  legitimated  by  many  ways:  1st,  By  the 
favor  (merced)  of  the  king  or  the  pope^  L.  4.  tit  15.  P.  4.  [L.  4.  tit 
15.  P.  4.]  2d,  By  testament  or  laist  will  confirmed  by  the  king,  L.  6, 
tit  15.  P.  4.  [L.  6.  tit  15.  P.  4]  3d,  By  public  deed, or  instrument 
of  writing,  L.  7.  tit  15.  P.  4.  [L.  7.  tit  15.  P.  4.]  4th,  By  the  mar- 
riage of  a  natural  daughter  with  a  person  of  distinction/  {hdmbre 
iluslrej)  L.  8.  tit  15.  P.  4.  [L.  8.  tit  15.  P.  4.]  5th,  By  the  [  67  ] 
father  offering  his  natural  son  for  the  service  of  the  king,  or  to  the 
municipal  council,  LI.  5.  and  8.  tit.  l£  P.  4.  [LI.  5.  and  8.  tit.  15. 
P.  4.] 

The  effect  of  these  legitimations  have  in  view  two  ends:  1st,  That 
the  son  legitimated  may  be  rendered  capable  of  the  honor  which  we 
have  before  said  belonged  exclusively  to  lawful  children,  with  respect 
to  which  we  have  now  to  observe,  that  as  the  grant  of  legitimation 
by  the  crown  does  not  render  the  person  legitimated  capable  of 
enjoying  or  holding  ecclesiastical  dignities  and  employments,  {bene^ 
JicioSj)  so  neither  does  that  of  the  pope  render  him  competent  to 
obtain  secular  honors:  and  that  even  with  respect  to  ecclesiastical, 
the  grantee  cannot  obtain  any  other  kind  (pieza)  th^n  that  expressed 
in  the  dispensation,  L.  4. tit  15.  P.  4.  [L.  4.  tit  15.  P.  4.]  The  other 
end  or  object  of  legitimation  is  to  qualify  the  persons  legitimated  to 
succeed  to  the  property  of  their  fathers  in  default  of  legitimate 
children.  See  [LI.  4„5,  6,  7,  and  8.  tit  15.  R  4.,<*  [LI.  4,  5,  6, 7,  and 
8.  tit  15.  P.  4.,]  in  which  will  be  found  the  forms  of  each  of  these 
modes  of  legitimation,  {de  estos  ados.) 

Cap.  2.  Patria  potestad  is  th^  power  which  fathers  have  over 
their  children,^  L.  1.  tit  17.  P.  4.  [L.  1.  tit  17.  P.  4.]  This  definition 
declares  that  this  power  belongs  exclusively  to  the  father,  and  is  not 
possessed  by  the  mother  nor  her  relations,  L.  2.  tit  17  P.  4.  [L.  2.  tit 
17.  P.  4.]  We  must  consider  this  power  very  far  short  of  that  right 
of  life  and  death  which  the  laws  of  Rome  allowed  over  children, 
particularly  if  we  reflect  that  our  customs  and  laws  had  their  rise 
from  Christianity,  which  comprises  all  that  is  just  and  humane; 
wherefore  this  power  must  be  considered  as  useful  to  the  child,  since 

his,  or  bad  in  his  house  the  woman  on  whom  he  htg€^  them,  L.  9.  tit  8.  lib.  5.  Rec;  L. 
1.  tit.  5.  lib.  10.  Nor.  Rec.  That  in  respect  to  children  born  from  an  inoestuoas  or  an 
adalteroQS  intercsoarse,  and  the  others  mentioned,  they  can  only  be  called  natural  in  the 
improper  and  i^eneral  onderstandinir  of  tiie  word. 

s  The  law  [L.  I.  tit  15.  P.  4]  adds,  who  lives  out  of  the  bouse  of  the  father. 

«  The  first  with  respect  to  temporal,  and  the  second  with  respect  to  spiritual  oonoemi. 
See  L.  4.  tit  15.  P.  4.     . 

*  Or  superior  municipal  maifistrate.    See  L.  8.  tit  15.  P.  4 

•  And  L.  7.  Ut  20.  lib.  10.  No?.  Roe. 

7  Bom  in  lawful  wedlock.    See  LI.  1.  and  3.  tit  17.  P.  4 
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it  consists  properly  of  a  protecting  or  economical  (econotnico)  domi- 
nion which  the  fathej  exercises  over  his  legitimate  chili  From  this 
principle  it  proceeds,  1st,  That  fathers  are  bound  to  rear,  give  aliment 
to,  and  educate  their  children  who  are  under  their  power,  LI.  3.  and 
5.  tit.  19.  P.  4.8  [LI.  3.  and  5.  tit.  19.  P.  4.]  2d,  That  they  are  allowed 
to  chastise  them  with  moderation,  L.  18.  tit.  18.  P.  4.®  [L.  18.  tit.  18. 
P.  4.]  3d,  That  they  are  bound  to  direct  and  advise  them  properly, 
L.  18.  tit.  19.  P.  4.*<>  [L.  18.  tit.  19.  P.  4.]  4th,  To  administer,  to  take 
care  of,  and  defend,  as  well  judicially  as  otherwise,  the  adventitious 
property  {bienes  adventicios)  of  their  children,  enjoying  the  usufruct 
of  it,"  and  the  dominion  of  their  pro/ectitious  property,  {bienes  pro^ 
fecticiosy)  L.  5.  tit.  17.  P.  4.,  [L.  5.  tit.  17.  P.  4.,]  although  the  pecw- 
lium^  or  stock,  {pegvjar^)  that  is,  the  property  which  the  sons 
acquire  in  the  army  or  in  ttie  service  of  the  king  at  court,  belongs 
in  entire  dominion  to  them,  LI.  6.  and  7.  tit.  17.  P.  4.  [LI.  6.  and  7. 
tit  17.  P.  4.]  5th,  They  are  bound  to  appear  for  them  in  suits  at 
[  68  ]  law,  whether  as  defendants  or  plaintiffs,^  L.  11.  tit.  17.  P.  4. 
[L.  11.  tit.  17.  P.  4.,]  except  in  the  two  cases  pointed  out  by  L.  12. 
tit.  17.  P.  4.  [L.  12.  tit.  17.  P.  4.]  6th,  Children  may  be  compelled 
by  the  judge  to  return  to  their  father's  protection  or  guardianship, 
and  power  if  they  are  vagrants,  L.  10.  tit.  17.  P.  4.  [L.  10.  tit.  17. 
P.  4.] 

§  1.  There  are  four  modes  by  which  this  power  is  acquired  or 
established:  1st,  By  lawful  marriage.  2d,  By  sentence  or  decree  of 
the  judge  declaring  the  child  to  be  legitimate,  respecting  which  there 
was  a  doubt.  3d,  By  the  crime  which  the  child  should  commit 
against  the  father  who  freed  or  emancipated  it.  4th,  By  adoption, 
L.  4.  tit   17.  P.  4.  [L.  4.  tit.  17.  P.  4.] 

From  the  first  mode  it  follows,  1st,  That  those  who  are  under  the 
patria  protestad  shall  be  legitimate  children,  L.  2.  tit.  17.  P.  4.  [L. 
2.  tit  17.  P.  4.  J  2d,  Those  legitimated,  by  reason  of  being  regarded 
as  legitimate,  L.  4.  tit.  15.  P.  4.  [L.  4.  tit.  15.  P.  4.]  3d,  But  not 
natural  children  and  others  who  are  found  comprehended  under  this 
title,  L.  2.  tit.  15.  P.  4.  [L.  2.  tit.  15.  P.  4.]  The  second  mode  of 
acquiring  this  power  is  evident 

•  See  also  L.  2.  tit  19.  P.  4. 

•  See  also  L.  9.  tit.  8.  P.  7. 

>o  This  qootation  is  erroneous.  There  is  no  such  law  in  the  title  of  the  Partida  re- 
ferred to.  Palac%09  cites  the  be^nnipg,  and  LI.  1.  and  2.,  of  tiL  19.  P.  4.  as  con  Arming' 
this  doctrine. 

"  This  the  fathers  lose  on  the  marria^  of  their  children ;  by  marriage  the  latter  are 
emancipated.    See  L.  3.  UL  5.  lib.  10.  Nov.  Rec. 

i>  And  the  property  or  fee  simple  of  every  other  sort,  except  that  which  is  pnfectiiuntSt 
it  in  the  sons ;  bat  of  the  peeulium  mentioned  in  the  text,  the  father  is  not  entitled  to  the 
usafract,  as  he  is  to  that  of  the  other  adventitious  property  of  his  son,  and  this  is  expressed 
by  the  term,  eon  toda  propriedad^  made  use  of  in  the  text  See  61.  8.Grcr.  Lop.  on  L.  6. 
tit.  17.  P.  4 

*•  P€ilad09  remarks,  that  what  L.  11.  tit  17.  P.  4.  savs,  is,  that  the  child  under  the 
paternal  power,  cannot  sue  or  be  sued  withont  the  authority  or  consent  of  the  fktJier, 
malem  in  the  two  excepted  cases  alluded  to  in  the  text 


Tit  VIII.]  with  respect  to  Children,  4-c.  67 

The  ingratitude  of  the  son  towards  the  father  who  emancipated 
him,  causes  his  return  a  second  time  under  his  power;  and  this  crime 
must  he  proved  to  have  been  committed"  by  word  or  by  deed  which 
has  produced  dishonor  or  discredit  to  the  father,  L.  19.  tit.  18.  P.  4. 
[L.  19.  tit.  18.  P.  4.] 

The  fourth  mode  consists  in  adoption;  which  is  a  way  by  which 
the  laws  have  established  that  men  may  become  the  sons  of  another 
although  they  may  be  not  so  naturally,  L.  1.  tit.  16.  P.  4. 

This  adoption  is  in  two  ways,  1st,  When  children  are  adopted  who 
are  not  under  the  power  of  any  other  person.^'  2d,  When  children 
are  adopted  who  are  under  the  power  of  their  lawful  father,^^  L.  1. 
tit.  16.  P.  4.  [L.  I.  tit  16.  P.  4.]  In  order  that  either  of  these  modes 
of  adoption  may  be  valid,  the  consent  of  the  person  to  be  adopted  is 
requisite;  in  the  first  mode  manifestly  or  expressly,  and  in  the  second 
tacitly,  L.  1.  tit  16.  P.  4.  [L.  1.  tit  16.  P.  4.]  The  first  mode  of 
adoption  is  done  only  under  the  authority  of  the  king,  and  is  called 
arrogatiOj  L.  8.  tit  16.  P.  4.  [L.  8.  tit  16.  P.  4.],  and  the  second  with 
the  consent  of  the  judge,  and  is  called  adoptio^  L.  8.  tit  16.  P.  4.  [L. 
8.  tit  16.  P.  4.]  The  forms  of  both  are  found  in  L.  7.  tit  7.  P.  4. 
[L.  7.  tit  7.  P.  4.] 

Adoption  is  founded  on  this  principle,  ^^  that  it  ought  to  imitate 
nature."  Whence  it  follows,  1st,  That  only  the  person  can  adopt 
who  is  not  under  the  power  of  another,  L.  2.  tit.  16.  P.  4.  [L.  [  69  ] 
2.  tit  16.  P.  4.]  2d,  That  the  person  to  be  adopted  must  be  above 
18  years  of  age,  L.  2.  tit  16.  P.  4.  [L.  2.  tit  1 6.  R  4.]  3d,  That  there 
must  not  exist  any  natural  impediment  to  his  having  children,  L.  2. 
tit  16.  P.  4.  [L.  2.  tit  16.  P.  4.]  Wherefore,  4th,  If  this  impediment 
has  arisen  from  disease  or  misfortune  he  may  adopt,  L.  3.  tit.  16.  P.  4. 

iL.  3.  tit  16.  P.  4.]  5th,  That  a  woman  cannot  adopt,  unless  it  be 
or  her  alleviation  and  consolation,  having  lost  a  son  in  the  service  of 
the  king  or  of  some  council  or  corporation;  but  then  she  must  have 
the  royal  sanction  for  it,  L.  2,  tit  16,  P.  4.  [L.  2.  tit  16.  P.  4.] 

As  with  respect  to  adoption,  the  express  or  tacit  consent,  and  the 
evident  advantage  of  the  person  adopted  are  considered  necessary,  it 
has  been  established,  1st,  That  the  fatherless  minor  of  seven  years 
cannot  be  adopted,  nor  can  the  youth  above  seven  and  under  fourteen 
be  adopted,  unless  by  the  intervention  of  the  royal  will,  under  the 
cognition  of  the  advantage  which  will  result  to  the  person  adopted, 
and  the  obligation  of  the  adopter  to  restore  the  property  of  the  young 
person  to  his  legitimate  successors  or  heirs,  if  he  should  die  before 
fourteen  years  of  age,  L.  4.  tit.  1 6.  P.  4.  [L.  4.  tit  1 6.  P.  4.]  2d,  That 
the  guardian  cannot  adopt  his  ward  by  reason  of  the  suspicion  under 
which  he  might  fall;  and  he  can  only  do  it  when  the  ward  has  attained 

^  Valutttarily;  for  if  the  child  hath  been  driven  to  each  ingfratitndc  by  the  conduct  of 
the  father,  in  thie  cases  set  forth  in  It.  18.  tit  18.  P.  4.  it  does  not  produce  the  effect  men* 
tioDod  in  the  law  L.  19.  tit  18.  P.  4.  quoted  in  the  text  Bee  GL  1.  Greg,  Lop,  on  L.  19. 
tit.  18.  P.  4. 
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25  years  of  age,  and  with  the  royal  permission,  L.  6.  tit.  16.  P.  4. 
[L.  6.  tit.  16.  P.  4.] 

Adoption  produces  the  effect  of  subjecting  the  adopted  to  the  power 
of  the  adopter,*^  although  with  some  difference  in  what  relates  to  the 
succession  as  expressed  by  LI.  7.  8.  and  9.  tit  16.  P.  4."  [LI.  7.  8.  and 
9.  tit.  1 6.  P.  4.] 

§  2.  The  father's  power  is  put  an  end  to  by  four  causes  or  modes, 
1st,  By  natural  death.  2d,  By  perpetual  banishment,  which  is  called 
civil  death.  3d,  By  the  exaltation  of  the  child  to  dignity  or  office. 
4th,  By  emancipation,  Princip.  del.  tit.  18.  P.  4. 

The  first  mode  is  understood  to  take  place,  if  the  father  who  died 
was  not,  at  the  time  of  his  death,  under  the  power  of  his  own  father; 
because  in  this  case  the  son  whom  he  left  would  fall  under  the  power 
of  his  grandfather  according  to  L.  1.  tit.  18.  P.  4.  [L.  1.  tit.  18.  P.  4.]; 
although  by  the  law  of  the  Recopilacion  another  consequence  would 
result  as  we  shall  see. 

To  the  second  mode  belongs,  1st,  Perpetual  banishment  of  the 
father  to  an  island  or  other  certain  place,  which  is  the  deportatia  of 
the  Romans.  2d,  Perpetual  condemnation  to  the  public  works, 
[  70  ]  mines,  &c.,  L.  2.  tit.  18.  P.  4.  [L.  2.  tit.  18.  P.  4.]  3d,  Those 
outlawed  or  proscribed  for  ever,  L.  4.  tit.  18.  P.  4.  [L.  4.  tit.  18.  P.  4.] 
4th,  But  not  those  transported  foJr  a  determinate  time,  or  for  ever, 
without  confiscation  of  their  property,  who  are  called  *^  relegadosy'* 
L.  3.  tit.  18.  P.  4.  [L.  3.  tit.  18.  P.  4.]  5th,  Nor  those  outlawed  for 
a  certain  time,  L.  4.  tit.  18.  P.  4."  [L.  4.  tit.  18.  P.  4.] 

The  greater  part  of  the  twelve  dignities,  of  which  mention  is  made 
in  the  1 8th  Title,  4th  Partida,  from  L.  7.  to  L.  15.  [L.  7.  ad  15.  tit.  8. 
P.  4.],  are  not  recognised  at  this  day;  but,  arguing  from  them,  we 
may  say,  that  generally  every  dignity  or  office  (digntdad)  which  may 
have  jurisdiction  annexed  to  it,  and  every  ecclesiastical  dignity,^  is 
sufficient  to  withdraw  the  child  from  the  power  of  the  father;  because 
it  is  not  regular  that  he  who  judges  others,  or  is  in  the  exercise  of  any 
office  or  employment,  should  be  governed  by  another. 

With  regard  to  emancipation,  it  is  laid  down,  1st,  That  this  may 

^f  Palacios  says,  that  in  adopeion  en  especie,  the  adopted  is  not  subject  to  the  power  of 
the  adopter,  unless  the  latter  be  his  ascending  relative.  He  refers  to  LI.  9.  and  10.  tit. 
16.  P.  4. 

18  These  laws  also  point  out  the  different  effects  of  arrogalio  and  aJoptio;  and  see  also 
L.  7.  tit.  7.  P.  4.  Palacios  refers,  fur  an  elucidation  of  this  subject,  to  L.  5.  tit  6.  lib.  3., 
L.  1.  tit  22.  lib.  4.  Fuero  Real  L.  1.  and  10.  tit  8.  lib.  5.  Rcc.  [L.  11.  tit  20.  lib.  10.  Not. 
Rec]  to  Greg,  Lopez.  Gl.  5.  lib.  8.  tit.  16.  P.  4.  and  Azevedo^  on  L.  1.  tit  8.  lib.  5;  Rec 

19  Palacios  says,  those  condemned  to  transportation,  or  banishment  for  life,  to  any  place 
or  public  work,  with  confiscation  of  property,  forfeit  the  paternal  power;  but  not  so  in 
the  absence  of  confiscation  of  property:  that  the  same  right  and  distinction  are  observed 
in  respect  to  persons  outlawed:  that  those  are  so  termed,  who  have  been  cited  and  sum- 
moned for  any  crime  which  they  have  committed,  and,  not  having  chosen  to  obey,  are 
banished  {desterrados)  for  this  reason,  from  the  place  where  they  reside,  or  are  prevented 
to  enter  their  country. 

20  Palacios^  in  a  note,  here  remarks,  that  children  married  (casados  y  velados)  are  re- 
leased from  the  paternal  power,  L.  8.  tit  1.  lib.  5.  [L.  3.  tit  5.  lib.  10.  Nov.  Rec] 
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be  done  before  an  ordinary  judge,^^  L.  15.  tit.  18.  P.  4.  [L.  15.  tit.  18. 
P.  4.]  And  on  his  previously  giving  information  of  it  to  the  council. 
Am.  20.  tit.  9.  lib.  3.  Rec  [L.  4.  tit.  5.  lib.  10.  Nov.  Rec]  2d,  That 
the  father  and  the  son  declare  before  the  judge  their  desire  or  will,  the 
one  of  emancipating,  and  the  other  of  being  emancipated,  L.  17.  tit 
18.  P.  4.«  [L.  17.  tit.  18.  P.  4  ]  3d,  That  the  child  being  under  seven, 
the  father  must  petition  the  king  for  his  license  to  emancipate  it;  and, 
without  this  permission,  the  judge  of  the  place  where  the  father  is 
shall  not  be  able  to  proceed  to  the  act  or  decree  of  emancipation,  the 
which,  in  the  above  case,  may  be  done  in  the  absence  of  the  child; 
but  if  the  child  should  be  above  seven,  in  addition  to  the  royal 
authority,  it  is  required  that  the  child  consent,  or  express  his  desire 
before  the  judge  to  be  emancipated,  L.  16.  tit  18.  P.  4.  [L  16.  tit  18. 
P.  4.]  4th,  That  children  who  are  married  are  considered  emanci- 
pated, L.  8.  tit.  1.  lib.  5.  Rec.  [L.  3.  tit  5.  lib.  10.  Nov.  Rec]  In 
virtue  of  which  their  children  shall  not  fall  under  the  power  of  the 
grandfather  on  the  death  of  their  father;  because,  by  the  act  of  mar- 
riage, the  latter  was  freed  from  his  father's  power.  The  judge  may, 
by  his  office,  oblige  fathers  to  emancipate  their  children  for  four  causes. 
1st,  For  cruelly  chastising  the  child.  2d,  For  prostituting  his  daugh- 
ters. 3d,  For  possessing  that  which  was  bequeathed  them,  under 
condition  of  emancipating  the  child.  4th,  For  misspending  the  pro* 
perty  of,  or  misconducting  themselves  towards  the  adopted  chilcl,  L, 
18.  tit  18.  P.  4.  [L.  18.  tit  18.  P.  4.] 

*t  And  with  the  consent  of  tho  son.    See  LI.  15.  and  17.  tit.  18  P.  4. 
B  T)ie  L.  17.  tit  18.  P.  4.  quoted,  adds,  the  emancipation  must  bo  b^  cartas  or  written 
instmrocDt. 
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BOOK  II. 

OF  THINGS. 
TITLE  I. 

OF  THE  DIVISION  OF  THINGS. 

[  72  ]  Cap.  1.  We  have  treated  hitherto  of  the  first  object  of  law, 
which  relates  to  persons;  we  proceed  now  to  treat  of  the  second, 
which  relates  to  things.  The  term  thing  is  applied  to  whatever  is  of 
such  a  condition,  that  it  may  be  counted  among  our  property. 

The  first  general  division  of  things  is  that  which  is  made  into 
things  of  divine  right,  and  those  of  human  right.  The  first  are  divided 
into  things  sacred  and  religious.  I'he  latter  into  things  common, 
public,  of  a  corporation  or  a  university,  and  private. 

Cap.  2.  Every  sacred  thing  is  established  for  the  service  of  God; 
and  therefore  the  dominion  of  such  is  not  in  any  person  and  cannot 
be  counted  as  property,  LI.  12.  and  2.  tit.  28.  P.  3.  [LI.  12.  and  2.  tit. 
28.  P.  3.],  as  are  churches,  altars,  chalices,  &c.,  L.  13.  tit.  28.  P.  3. 
[L.  13.  tit.  28.  P.  3.] 

Cap.  3.  We  term  religious,  that  place  where  any  one  is  buried  in 
order  never  to  be  removed  thence,  and  if  all  his  body  or  at  least  his 
head  lies  there,"  L.  14.  tit.  28.  P.  3.  [L.  14.  tit.  28.  P.  3.] 

Although  our  laws  may  have  borrowed  these  divisions  from  pa- 
ganism, nevertheless,  since  the  solemn  consecration  of  churches  and 
cemeteries  has  been  established,  we  are  of  opinion  that  immediately 
upon  being  consecrated,  religion  occupies  them  and  cannot  be  sepa- 
[  73  ]  rated  from  them  at  any  time.  The  consequences  therefore 
which  result  from  this  principle  ought  to  be  explained  by  tlie  canon 
law. 

Cap.  4.  Things  common,  are  those  which  belong  to  the  birds,  to 
the  beasts,  and  to  all  other  living  creatures  as  being  able  to  make  use 
of  them  as  >)lrell  as  men,  L.  2.  tit.  28.  P.  3.  [L.  2.  tit.  28.  P.  3.]  such 
are  the  air,  the  waters  from  Heaven,  the  sea  and  its  shore,  L.  3.  tit. 
28.  P.  3.  [L.  3.  tit.  28.  P.  3.]  By  shore  of  the  sea  we  understand 
whatever  part  of  it  is  covered  with  water,  whether  in  winter  or  sum- 
mer, L.  4.  tit.  28.  P.  3.  [L.  4.  tit.  28.  P.  3.]  Hence  it  arises  that  any 
one  may  fish  or  navigate  on  the  sea  and  on  its  shore,  where  also  he 

1  PdiacioB  sayn,  that  in  Spain  no  place  is  connidcrcd  religiooB,  unlcut  made  so  by  the 
AQthority  of  the  church,  Can.  in  EccUi,  c  13.  9.  2.  cap.  4.  De  Religdom.  Seltag.  last, 
tan.  Ut  14.  Ub.  2. 
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may  build  a  cottage  or  house  for  shelter,*  LI.  3.  and  4.  tit.  28.  P.  3. 
[LI.  3.  and  4.  tit.  28.  P.  3.] 

Cap.  5.  Things  public  are  those  which  belong  only  to  mankind, 
L.  2. lit  28.  P.  3.  [L.  2.  tit  28.  P.  3]  Hence  it  is,  1st,  That  rivers, 
ports,  or  harbors,  and  high  roads  (caminos)^  are  things  public,  L.  6. 
tit  28.  P.  3.  [L.  6.  tit  28.  P.. 3.]  2cl,  The  walls  and  gates  of  towns 
or  cities  according  to  L.  20  tit.  32.  P.  3.  and  L.  3.  tit  5.  lib.  6.  and 
L.  3.  tit  6.  lib.  7.  Rec.   [L.  20.  tit  ,32.  P.  3.  L.  5.  tit  I.  lib.  7.  and  L. 

2.  tit  18.  lib.  6.  Nov.  Rec],  are  public  in  their  benefits  to  all;  where- 
fore the  obligation  to  repair  them  is  common  to  all,  although  L.  15. 
tit  2S.  P.  3.  [L.  15.  tit  28.  P.  3. J  classes  them  among  things  holy, 
adopting  in  this  the  doctrine  of  the  Romans.  3d,  That  not  only  may 
the  natives  or  inhabitants  of  a  place  make  use  of  things  that  are'  pub- 
lic, but  also  strangers,  L.  6.  tit  28.  P.  3.  [L.  6.  tit  28.  P.  3.]  That 
although  the  banks  of  rivers  may  belong  to  persons  on  whose  estates 
they  are  situate,  nevertheless  they  cannot  prevent  any  one  from 
making  fast  his  boats  or  vessels  {aus  embarcaciones)  to  the  trees  or 
posts  in  them,  and  doing  all  that  may  be  convenient  for  the  free  use 
of  the  things  which  belong  to  the  art,  calling,  or  industry,  by  which 
he  makes  his  livelihood,  L.  6.  tit  2S.  P.  3.  [L.  6.  tit  2S.  P.  3.].  5tb, 
That  notwithstanding  he  whose  grounds  are  planted  on  the  bank  of 
the  river,  may  be  the  proprietor  of  the  trees,  he  cannot  cut  that  to 
which  any  boat  or  Vessel  hath  been  moored  or  to  which  a  person 
may  be  desirous  to  moor  one,  L.  7.  tit.  28»  P.  3.  [L.  7.  tit  28,  P.  3.] 
6th,  That  no  new  mill  nor  any  other  thing  can  be  built  on  the  part 
of  the  river  by  which  its  navigation  may  be  impeded,  and  any  old 
building  may  be  destroyed  or  pulled  down  which  obstructs  the  com- 
mon use  of  these  things,  L.  8  tit  28.  P.  3.,  [L.  8.  tit  28.  P.  3.]  7th, 
That  neither  can  any  building  or  thing  be  erected  by  which  thie  com- 
mon use  of  high  roads,  squares,  or  market  places  (plazas)  any  [  74  ] 
threshing  grounds  for  com,  &c.  (exidos)^  churches,  &c.  may  be  ob- 
structed, [LI.  22, 23,  and  24.  tit.  32.  P.  3.  [LI.  22,  23,  24.  tit  32.  P.  3.] 

Cap.  6.^  Things  belonging  to  a  corporation  or  university,  are  those 
which  belong  exclusively  to  the  inhabitants  {al  cofnun)  of  any  dty, 
town,  or  castle,  or  any  other  place  where  men  reside,  L.  2.  tit.  28.  P. 

3.  [L.  2.  tit  28.  P.  3.]:  of  these  some  may  be  used  by  any  inhabi- 
tant of  that  city,  town,  or  place,  and  others  are  for  the  particular  use 
of  the  corporation  (co7iceJo),  which  ought  to  apply  the  fruits,  produce, 

s  The  6th  condition  on  which  lands  are  declared  to  be  granted  by  the  crown  in  Trini- 
dad IK,  that  three  chaina  on  the  aea  eoast,  comprehending  6Ay  paces  from  the  height  of 
the  spring  tides,  be  held  reserved  for  the  use  of  his  Majesty  and  the  public  sernce. 
See  proclamation  5th  December,  1815.  Appendix  L. 

*  A  Memoir  on  the  advancement  of  Agriculture,  and  on  Agrarian  Laws  in  Spain, 
addreswed  to  the  Supreme  Council  of  Castilic,  by  the  Patriotic  Society  of  Madrid,  and 
drawn  op  by  one  of  its  members,  Don  Oaspar  MeUhor  dtt  JaveUanot^  points  out  as  obsta* 
des  to  the  progress  of  agriculture  in  Spain,  the  regulations  and  enactments  treated  of  in 
the  sequel  of  this  title:  this  memoir  is  inserted  in  £uborde'$  ViewafSpain^  4th  vol.  Trans- 
latJoo,p.lll. 
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or  rents,  to  the  common  benefit  of  the  city  or  town,  LI,  9.  and  10,  tit, 
2S.  P.  3.  [LI.  9.  and  10.  tit.  28.  P.  3.] 

Of  the  first  description  are  fountains  or  springs,  places  where  they 
hold  markets,  and  fairs,  and  places  where  the  corporation  meet,  sandy 
beaches  or  grounds  {arenaies)^  which  are  on  the  banks  of  rivers,  and, 
finally,  commons  or  pasture  grounds  {dehesas),  L.  9.  tit.  28.  P.  3.  [L. 
9.  tit.  28.  P.  3.]  Of  the  second  kind  are  flocks,  fields,  vineyards,  olive 
plantations  and  lands,  which  produce  fruit  and  rent,  L.  10.  tit.  28.  P. 
3.  [L.  10.  tit.  28.  P.  3.]  The  great  variation  which  is  observed  in 
this  principal  part  of  our  jurisprudence  renders  its  comprehension 
very  difficult;  and  therefore  for  greater  clearness  it  is  necessary  to 
treat  of  each  thing  separately. 

§  1.  With  respect  to  what  relates  to  the  use  of  forests  or  woods 
(mo?ites)  and  the  commonable  lands^  of  a  corporation  or  municipal 
body  (ierminos  de  concejo)^  it  is  to  be  observed,  that  the  abuse  arising 
from  their  occupancy  by  many  private  individuals  without  the  royal 
license  gave  rise  to  the  following  orders  or  provisions,  1st,  That  every 
common  (lertnino)  or  forest  {monle)  occupied  should  be  restored  to 
the  corporation  or  municipal  body  to  which  it  belonged;  and  when 
once  restored,  should  not  be  transferred  or  sold,  nor  the  pastures 
ploughed  or  converted  {ni  romper  jsvs  exidos)  into  arable  lands,  L.  1. 
tit.  7.  lib.  7.  Rec.  [L.  2.  tit.  21.  lib.  7.  Nov.  Rec.]  2d,  That  from  this 
restitution  the  clerk  or  officer  (oficial)  of  the  corporation  shall  not  be 
excepted,  under  pain  or  loss  of  office,  and  of  being  rendered  unfit  to 
hold  it,  L.  2.  tit.  7.  lib.  7.  Rec.  [L.  4.  tit.  21.  lib.  7.  Nov.  Rec]  The 
process  and  mode  which  are  to  be  observed  by  the  judges  in  such 
restitution  are  prescribed  by  L.  3.  tit.  7.  lib.  7.  Rec,  [L.  5.  tit.  21.  lib. 
7.  Nov.  Rec,]  conformable  {arreglada)  to  L.  18.  of  TorOy'  and  the 
modifications  laid  down  in  LI.  4.  and  5.  tit.  7.  lib.  7.  Rec.  [LI.  6.  and  7. 
tit.  21.  lib.  7.  Nov.  Rec]  3d,  Those  commons  (ierminos)  occupied  or 
sold  without  the  royal  license,  ten  years  previous  to  the  year  1551,  in 
which  the  law  of  King  Charles  I.  was  published,  were  required  to  be 
reconverted  into  pasture  ground,  givuig  information  to  the  council  of 
what  part  might  have  been  worked  or  cultivated  by  the  permission 
of  the  municipality  {pueblo),  L.  6.  tit.  7.  lib.  7.  Rec  [L.  4,  tit.  25.  lib. 
7.  Nov.  Rec]  4th,  That  vineyards,  orchards,  or  buildings  made  on 
common  (termino)  belonging  to  the  king  or  a  corporation,  with  the 
[  75  ]  license  of  the  council  possessed  for  twenty  years,  shall  not  be 
destroyed  or  pulled  down,  but  the  person  who  possesses  it  shall  pay 
an  annual  tax  or  rent  (censo)  at  the  rate  of  five  maravedis  for  every 
acre  of  vineyard;  and  so  proportionally,  L.  3.  tit,  7.  lib.  7.  Rec/  [L,  5. 
tit.  21.  lib.  7.  Nov.  Rec]  5tli,  That  the  buildings  given  up  on  ac- 
count of  improper  occupation,  shall  not  be  destroyed,  nor  the  forests 


4  Perhaps  the  best  English  term  for  lermtiio,  is,  emrnmon  becaun  (f  vicinage, 
s  L.  18  of  ToTo  does  not  apply. 
*  This  law  does  not  seem  to  apply. 
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or  woods  (monies)  already  planted,  be  felled  or  laid  waste^exoept 
they  should  be  so  extensively  planted,  that  the  people  can  cut  esto- 
vers {lefia)^  which  shall  be  done,  so  as  to  leave  the  two  principal 
boughs  on  the  trees  [dexando  horca  y  pendon)^  that  they  may  grow 
again,  and  never  to  cut  the  trees  at  the  trunk  or  foot,  allowing  the 
smaller  branches  {monies)  to  remain  for  pasturage^  L.  7.  tu.  7.  lib.  7. 
Rea,  [L,  1.  tit.  24.  lib.  7.  Nov.  Rec]  all  which  haih  been  extended  to 
the  forests  or  woods  belonging  to  private  individuals,  L.  28,  tit.  7,  lib* 

7.  Rec.  [Nota  1.  tit.  24.  lib.  7.  Nov.  Rec.]  6th,  That  no  grants 
{mercedes)  may  be  made  of  commons  {termink)s)  by  the  king,  corpo* 
ration,  nor  judges,  L.  10.  tit.  7.  lib.  7.  Rec.  [L.  8.  tit.  21.  lib.  7.  Nov. 
Rec.]  7th,  Nor  may  justices  grant  commonable  lands  without  royal 
license,  L.  11.  tit.  7.  lib.  7.  Rec.  [L.  9.  tit.  21.  lib.  7.  Nov.  Rec] 

Also,  in  consideration  of  the  utility  of  these  public  forests  or  woods 
{monles)y  it  hath  been  ordered,  1st,  That  the  planting  of  trees  should 
be  attended  to  according  to  the  quality  of  the  soil,  the  oki  forests 
(monies)  being  preserved,  and  watches  (i^uardas)  placed  thereover; 
for  which  purpose  the  justices  shall  visit  every  year  the  said  forests, 
and  take  care  that  the  penalties  expressed  in  the  ordinance  be  carried 
into  effect,  L.  15.  til.  7.  lib.  7.  [L.  2.  tit.  24.  lib.  7.  Nov.  Rec]  whkh 
must  be  confirmed  by  the  council,  L.  13.  tit.  1.  lib.  7.  Rec.  [L.  16.  tit. 

8.  lib.  7.  Nov.  Rec]  2d,  That  the  corregidors,  or  magistrates,  who 
should  be  remiss  in  the  fulfilment  of  these  laws,  shall  lose  a  third  of 
their  salary,  L.  16.  tit  17.  lib.  7.  Rec°  all  which  hath  been  expressed 
more  fully  in  the  ordinances  of  the  7th  and  12th  December,  1*748,^® 
which  direct,  that  no  trees  shall  be  cut  without  permission  of  the 
justice;  and  that  for  every  old  tree  cut,  five  youtlg  ones  shall  be 
planted:  all  felling  or  burning  of  public  groves  (alamedas)^  with 
walks,  mountains,  woods,  &c.,  is  forbidden;  and  it  is  ordered,  that 
each  inhabitant  shall  plant  every  year  five  trees  in  the  situations 
which  should  appear  best  to  the  corregidor;  and  not  having  them, 
acorns  (deilota)  may  be  planted  at  his  discretion.  That  the  justices 
may  take  cognisance  of  this,  and  not  the  audienceas  nor  chanceries, 
with  appeal  to  the  board  (junta)  of  works  and  woods.  The  ordi- 
nance was  extended  to  the  forests  of  private  individuals  by  the  ciduia 
of  18th  October,  1763." 

It  is  to  be  observed  here,  that  for  the  preservation  of  trees  [76  ] 


"f  The  translator  tnists  he  will  not  be  considered  as  taking  too  p^reai  a  liberty  in  the 
translation  of  the  text,  by  the  application  of  English  law  terms  to  express  what  he  may 
conceive  its  meaninif.  The  comprehension  of  ihis  part  of  Spanish  jarisprudenee  is 
aeaerted  in  the  text  to  be  very  difficult,  and  it  may  be  truly  added»  of  little  or  no  intcreets 
and  to  an  Enfrlish  reader,  it  is  therefore  hoped,  that  an  allowance  will  be  made  for  the 
adopUon  of  terms  which,  perhaps,  will  be  generally  found  to  convey  the  correct  meaning 
of  the  original. 

"  Or  rather  for  the  purpose  of  furnishing  acorns,  and  for  the  support  or  protection  of 
the  catUe  in  winter.    See.  L.  1 .  tit.  24.  lib.  7.  Nov.  Rec,  (quoted. 

*  Not  noticed  in  Nov.  Ree, 

w  Forming  L.  16.  tit  24.  Lib.  7.  Nov.  Rec 

"  JVoto  18.  tit  24.  Lib.  7.  Nov.  Rec 

Voi^  L— 12 
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and  forests,  [mantes^)  and  their  appropriation  to  the  building  of  ves* 
selsy  the  most  excellent  regulations  or  provisions  have  been  enacted 
in  our  Spain,  Autos  4,  5,  and  6.  tit  7.  lib.  7.  Rec.,  and  Auto  6.  tit  7. 
lib.  7.  Rec,»»  [LI.  l«.  and  13.  tit  24.  lib.  7.  Nov.  Rec.,]  and  the  very 
fuil  Cidula  of  January,  1748,^  regard  this  object;  the  latter  of 
which  treats,  as  fully  as  can  be  wished,  upon  the  proper  care  of  the 
trees,  the  mode  of  bringing  them  to  the  ports,  and  other  things  with 
which  the  intendants  of  marine  in  particular  ought  to  be  acquainted. 

§  3.  Not  less  useful  are  the  pastures  (dehesas)  for  the  common 
support  of  flocks.  Thus,  therefore,  L.  27.  tit  7.  lib.  7.  Rec.,  [L.  9.  tit 
25.  lib.  7.  Nov.  Rec.,]  published  in  1623,  gives  instructions  respecting 
the  preservation  of  the  pastures  of  the  kingdom,  and  orders,  1st,  That 
the  pastures  be  examined  and  measured  by  the  justices,  with  two 
persons  commissioned,  one  by  the  council  or  corporation,  and  the 
other  by  the  council  of  the  Mesta.  2d,  That  they  fix  or  measure 
the  quantity,  point  out  the  owners  of  the  said  pastures,  and  the  quan- 
tity of  stock  the  pastures  can  support  or  feed.  3d,  That  with  the 
assistance  of  the  fiscal,  named  by  the  Mcstaof  the  officiating  alcalde, 
(alcalde  eniregador,)  and  of  the  Elscribano,  the  quantity  of  pasture 
that  shall  have  been  approved"  or  broken  up,  (de  lo  que  se  hubiere 
rompido,)  be  ascertained  by  actual  inspection.  4th,'  That  the  pas- 
tures of  each  town  be  inserted  in  their  books,  and  reports  of  them 
transmitted  to  the  respective  chanceries;  and  the  general  report  be 
kept  in  the  council,  or  corporation,  and  a  corresponding  one  in  the 
council  of  the  Mesta.  5th,  That  the  pastures  broken  up,  or  approved 
without  permission  since  the  year  1 590,  and  those  broken  up  since 
the  conclusion  of  the  term  allowed,  be  re-converted  into  pasture,  the 
which  provision  in  this  respect  is  conformable  with  the  spirit  of  LL 
22.  and  23.  tit  7.  Kb.  7.  Rec.,  [LI  5.  and  8.  tit  25.  lib.  7.  Nov.  Rec.,]  in 
which  the  same  hath  been  established;  and  the  last  law  explains, 
that  by  pasture  broken  up  must  not  be  understood  Ihai  which  ha$ 
keen  broken  up  in  one  pari  only.  But,  in  order  to  prevent  theee 
approvements,  or  these  conversions  of  pastures  into  arable  lands, 
(rompimienios^)  it  is  ordereii  by  the  royal  cedulas  of  30th  December, 
1748,  and  13th  Jannary,  1749,  that  positively  no  permission  may  be 
given  to  break  up  pastures,  and  that  those  broken  up  twenty  years 
before  be  restored  to  their  former  state,  (a  pastos). 

§  4.  With  respect  to  the  matter  of  pastures,  (pastas,)  regard  is 
chiefly  had  to  immemorial  custom;  wherefore,  1st,  AIthou(:h  L.  7. 
tit  29.  P.  3.  [L.  7.  tit  29.  P.  3.]  says,  that  things  public,  as  pastures, 
(dehesas.)  grounds  for  threshing  com,  (exidos^)  &c.,are  not  prescribed, 
this  must  not  be  understood  with  respect  to  immemorial  prescription/' 

»  Not  noticed  in  Not.  Ree. 

!•  L.  92.  Ut  34.  lib.  7.  Not.  Rec 

M  Apf»roved,  is  an  old  ESnglish  law  expression,  tigniQrin^  to  enclose  or  improfe,on  (lie 
pert  of  the  lord  of  the  manor,  waste  or  oommon. 

I*  Immemorial  prescription  or  costom,  would  seem  to  comprise  a  period  of  forty  yean* 
See  L.  I.  tit.  17.  litk  10.  Nov.  Ree. 
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as,  says  Oiero  de  pascuisj  Cap.  17.,  and  he  takes  his  dictum  [  77  ] 
from  L.  I.  tit.  15.  lib.  4.  Rec.  [L.  4.  tit.  8.  lib.  11.  Nov.  Rec.]  2d,  That 
whether  the  waste  lands  {los  baldios^)  belong  to  the  lord  of  the  place, 
or  manor,  or  to  the  corporation,  (concejoy)  shall  depend  upon  imme- 
morial possession,  Oiero,  same  word,c.  9.  n.  18.  dd,  That  although 
the  acts  of  particular  persons  may  not  prejudice  the  university  or 
community,  {universidad,)  the  right  of  pasture  {paato)  may,  not- 
withstanding, be  acquired  by  the  acts  of  the  inhabitants,  Otero^  c. 
SO.,  who  treats  of  the  interruption  of  these  acts  in  c.  21.  4th,  That 
the  pastures  (pasios)  and  commons  (terminos)  of  desert  and  unin- 
habited places  be  adjudged  to  the  immediate  or  neighboring  places, 
Oiero,  c  23.  a.  n.  14.  ad  18. 

Besides  this  immemorial  possession,  the  right  of  pasturage  is  com- 
mon to  every  inhabitant  of  the  place,  that  is,  who  may  have  houses 
or  possessions  in  the  town^  L.  9.  tit.  28.  P.  3. ;  [L.  9.  tit.  28.  P.  3. ;] 
Oieroy  a  4.  n.  33.;  so  that  the  establishment  of  pasture  cannot  be 
impeded,  LI.  1.  and  2.  tit.  7.  lib.  7.  Rec.  [LI.  2.  and  4.  tit  21.  lib.  7. 
Nov.  Rec.]  In  the  number  of  the  inhabitants  are  included  the  vil- 
lagers {io9  aldeanoM)  attached  to  the  city  or  town,  L.  3.  tit  6.  lib.  7. 
Rec.  [L.  2.  tit.  18.  lib.  6.  Nov.  Rec.]  Hence  it  results,  1st,  That  per- 
sons not  inhabitants  cannot  make,  use  of  the  pastures,^^  (pasiosy)  L« 
9.  tit  28.  P.  3.  [L.  9.  tit  28.  P.  3.]  2d,  That  the  pasture-keeper, 
although  he  lias  no  jurisdiction,  may  seize  the  cattle  which  shall  not 
belong  to  the  place,  L.  7.  tit  4.  lib.  4.  Fuero  Real,  3d,  That  the  cattle 
80  seized  must  not  be  ill-treated,  withheld,  or  impounded,  only  unless 
it  shall  be  to  oblige  the  party  to  whom  the  cattle  may  belong,  to  pay 
the  damage  asse^ed  by  appraisers,  and  proved  by  witnesses,  Oiero^ 
a  15.,  and  the  penalty  which  the  town  or  municipality  {el  pueblo) 
shall  impose,  which  privilege  or  power  is  given  to  it  by  L.  15.  tit  7. 
lib.  7.  Rec.  [L.  2.  tit.  4.  lib.  7.  Nov.  Rec]  4th,  That  the  forests 
{monies)  which  shall  be  burnt,  may  not  be  depastured  on  until  the 
council  or  corporation  be  informed,  and  give  what  order  may  seem 
fit  to  it  on  the  occasion,  L.  21.  tit  7.  lib.  7.  Rec.  [L.  7.  tit  2.  Ub.  4. 
Nov.  Rec.]  5th,  That  the  action  to  recover  the  penalty  {&  penar)  is 
popular;  and  thus  every  inhabitant  may  institute  a  suit  for  it,  L.  10. 
tit  II.  P.  3.,  [L.  10.  tit  11.  P.  3.,]  and  the  expenses  of  the  suit  shall 
be  paid  from  the  property  or  funds  of  the  municipality,  {pueblo,)  L. 
3.  tit  7.  lib.  7.  Rec.  [L.  5.  tit  21.  lib.  7.  Nov.  Rec]  See  Olero,c  29. 
6th,  The  town,  however,  which  may  have  plenty  of  pasturage,  ought 
to  concede,  from  its  superabundance,  to  the  neighboring  town,  which 
is  deficient,  OierOyC.  29.  7th,  That  cartmen  may  depasture  their 
oxen  and  mules  by  the  way  on  the  public  commons,  {terminos,)  and 
even  cut  wood,"  LI.  3.  and  4.  tit  19.  lib.  6.  Rec.  [LI.  3.  and  4.  tit.  28. 
lib.  7.  Nov.  Rec] 

1*  BMio  U  land  that  is  neither  araUe  nor  pasture. 
>T  Are  not  entitled  to  a  right  of  oommuii. 
>*  For  cartboU  and  fiubtM, 
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[  78  ]  The  right  of  common  granted  to  a  mnnicipality  {pueblo)  is 
perpetual,  0/cro,cap.  23.  n.  3.;  and  is  considered  as  realty  on  which 
rent  or  revenue  {ctnso)  may  be  raised,  Olero,  cap.  27.  n.  8.  and  ^.; 
and  if  the  pasture  (pasto)  is  granted  to  any  particular  person,  it  is 
only  understood  to  be  for  the  number  or  head  of  stock  {para 
cabezas)  that  he  possesses  at  the  time  of  the  grant,  OterOy  cap.  24. 
The  town  may  also  rent  or  farm  out  the  grass,  in  which  case  it  must 
pay  a  tax  or  duty  {alcabala)^  as  partaking  somewhat  of  the  contract 
of  sale,  OlerOy  cap.  36.;  and  such  can  only  be  rented  by  a  person 
who  shall  keep  cattle,  and  on  the  condition  only  of  profiting  by  the 
quantity  of  grass  necessary  for  his  own  use  and  of  one-third  part 
more  L.  24.  tit  7.  lib.  7.  Rec.**  [L.  6.  tit.  25.  lib.  7.  Nov.  Rec] 

§  5.  The  following  regulations  or  orders  have  in  view  the  increase 
and  conservation  of  pasture  grounds  {pastes).  1st,  That  the  corre- 
gidor  must  visit  the  districts  {terminos)  to  mark  the  limits  of  the 
commons,  with  a  citation  to  the  party  interested,  Otero^  cap.  28.  n. 
2  and  3.;  the  3d  and  following  laws  of  tit.  7.  lib.  7.  Rec.  [Titles  21. 
24,  25.  '.^2.  lib.  7.  Nov.  Hec]  enacting  penalties  against  those  who 
confuse  or  remove  the  boundaries.  2d,  That  if  the  commons  or  waste 
lands  of  a  town  are  sold,  the  preference  of  purchase  must  be  given  to 
the  corporation,  L..  55  tit.  5.  P.  5.»  [L.  55.  tit.  5.  P.  5.]  3d,  That  the 
commons  {terminos)  of  Avila,  and  of  the  cities,  towns,  and  places 
of  the  kingdom  of  Grenada,  may  not  be  converted  into  arable  lands,** 
LI.  13.  and  14.  tit.  7.  lib.  7.  Rec.  [U.  2.  and  3.  tit  25,  lib.  7.  Nov.  Rec.]; 
which  provision  Lagunez  de  Fruct.  Part  1.  cap.  7.  n.  82.  [L.  3.  tit. 
10.  lib.  10.  Nov.  Rec.],  believes  to  be  general  with  respect  to  the  whole 
kingdom.  4th,  The  cedula  of  26th  May,  1 770,  which  was  an  advised 
{accordada)  correction  of  that  of  18th  March,  1768,**  has  in  view 
also  the  conservation  of  the  pastures  {dehesas)^  by  which  the  instruc- 
tion issued  in  the  preceding  year  with  respect  to  the  division  of  the 
lands  for  husbandry,  and  the  commons  ( pastes)  of  Estremadura*waa 
made  general  for  all  Spain;  and  therefore  attention  must  be  paid  to 
it,  and  not  to  the  other  two  which  are  anterior.  It  must  also  be 
m'entioned  here,  5th,  That  for  every  thousand  ewes  and  rams,  there 
must  be  five  breeding  cows  kept;  and  that  every  person  who  works 
two  pairs  of  oxen,  or  one  of  mules,  may  bring  to  the  common  of  the 
cwporation,  which  is  appropriated  only  for  cattle  of  labor,  one  un- 


19  Ad  English  reader  would  doubtless  feel  moro  than  astonishment  at  being  told,  that, 
by  this  law,  a  person  not  posfiesffiner  any  entile  or  stock,  who  should  farm  or  hire  the 
herbage  of  a  pasture  {deheta^  shall  forfeit  half  his  pro|)erty,  and  not  having  any  property, 
»hall  receive  corporal  punishment  of  one  hundred  stripes  {azutet). 

90  The  law  55.  tit  5.  P.  5.,  quoted  in  the  text,  does  not  particularly  apply.  It  relates 
to  the  preference  of  purchase  given  to  copartners,  or  joint  tenants,  over  third  persons,  in 
regard  of  the  partnership  or  joint  property. 

21  The  word  in  the  text  Is  adehenar;  but  a  reference  to  the  laws  2,  and  3,  quoted,  hai 
induced  the  translator  to  8uppo!>e  it  a  typographical  error,  and  to  substituto  tlie  word  dfcAe- 
tffr,  which  is  the  opposite  of" adeheaar, 

22  See  nota  11.  tit.  25.  lib.  7.  Nov.  Rec 
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tamed  (cerril)  breeding  cow,  L.  25.  tit  7.  lib.  7.  Riec.  [L.  7.  tit  25. 
lib.  7.  Nov.  Rec-l 

§  6.  To  complete  the  understanding,  as  to  what  relates  to  com- 
mons (pastas)  and  the  use  of  public  pasture  grounds,  {dehesas  pub- 
iicasy)  we  will  explain,  although  briejBy,  the  constitution  of  the  [  79  ] 
noble  council  or  corporation  of  the  Mesta,*^  which  has  under  its  juris- 
diction and  laws  the  graziers  of  the  kingdom  of  Castille^  in  oider  that 
their  cattle  may  be  preserved,  and  that  the  state  may  derive  (he  ad- 
vantages which  are  experienced  from  its  proper  dispositions. 

§7.  In  the  Fueyo  Juzgo  are  found  various  regulations  for  the 
increase  and  benefit  of  the  cattle,  upon  which  must  have  been  formed 
this  celebrated  council,  its  laws,  and  privileges.  Both  were  found 
dispersed,  until  they  were  ordered  to  be  collected,  (recopiiar^)  in  the 
last  century.  The  most  modem  edition  of  this  body  of  laws  is  that 
published  in  1731,  by  iJon  jSncfres  Diez  Navarro^  fiscal  of  the 
council,  entitled  "A  Memorandum  (Quatferno)  of  the  Laws  and 
Privileges  of  the  Honorable  Council  of  the  Mesta."  It  is  divided 
into  three  parts.  In  the  first,  are  set  forth  sixty-four  privileges  in 
&vor  of  the  council.  In  the  second,  are  contained  the  existing  laws 
and  ordinances.  In  the  third,  is  an  index  of  the  opinions  or  judg- 
ments, (proposicionesy)  showing  their  agreement  with  the  royal 
laws. 

§  8.  The  assembly  or  council  of  the  Mesta  is  very  ancient  in  Spain; 
for  Alonso  the  Wise  makes  mention  of  it  in  the  first  grant,  {privi- 
kgiOy)  which  is  that  of  the  2d  September,  1311.  It  appears,  that  it 
had  alcaldes,  {enirigadores,)^  and  a  fixed  place  for  holding  general 
meetings,  and  also  migratory  or  travelling  (iranshumanies)  flocks, 
according  to  PriviL  3. 

§  9.  At  present  it  is  governed  by  the  following  laws:  1st,  In  each 
year  it  must  hold  two  councils,  one  in  Estremadura,  on  the  4th  of 
Marth,  and  the  other  in  the  Sierras^  on  the  4th  of  September, 
according  to  the  resolution  {acuerdo)  of  8th  March,  1631,  which 
rescinds  L.  1.  tit  1.  of  i\\e  Quad,^  by  which  they  were  ordered  to 
meet  on  the  8th  February  and  20th  August.  2d,  In  these  councils  or 
meetings  only  the  members  (hermanos)  of  the  four  principal  divisions, 
{quadrillasj)  which  form  this  body,  have  votes;  those  are  Soria, 
Caen9a,  Segovia,  and  Leon,  L.  6.  tit  1.  del  Quad,  To  tiiis  council 
belongs  exclusive  jurisdiction  in  all  matters  relating  to  the  Mesta, 
which  its  judges  and  alcaldes  exercise,  without  the  ordinary  judges, 
chanceries,  or  audiencias  being  able  to  interfere  with  or  prevent  its 
exercise,  not  even  in  a  question  as  to  its  competency,  which  is  refer- 
red to  the  council  for  ts  determination,  Priv,  39.  tit.  52.  §  4.  4th,  The 
affairs  of  the  Mesta,  with  the  exception  of  the  election  to  offices,  are 

>*  For  an  aecomii  of  the  Me9ta  and  its  privilc^s,  the  reeder  ia  referred  to  the  tranala- 
tioD  of  habmdt^M  Yww  of  Spain,  4th  vol.  p.  J  9.  and  51,  dto. 

9*  **  Judges  who  decide  all  queitions  relative  to  all  the  violations  of  the  privileges  an- 
nexed to  the  Meato.  The  number  is  twelTe,  who  are  jostices  in  eyre,  forming  an  itinerant 
eoort**— X«for<ie*«  Vitw  of  Spatm,  TranslaUon,  4tb  vol.  p.  140.  note  t. 
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determined  by  sixteen  attorneys  or  agents,  (apoderadoSy)  of  whom 
each  division  \quadriUa)  names  four,  or  more,  if  it  should  appear  fit 
to  the  council,  L.  24.  tit.  1.  del  Quad,  5th,  Each  divison  {quad- 
rilla)  also  elects  four  members,  one  as  an  accountant,  another  as  a 
super-accountant,  {sobre  contadar,)  another  as  an  alcalde,  or  judge 
of  appeal ;  and  as  procurador  fiscal,  or  attomey-general,  each  ap« 
pohits  three,  who  are  qualified  to  possess  two  hundred  head  of  sheep, 
LL  4, 5, and  6.  tit.  2.  del  Quad.  These  ordinary  alcaldes  have  juris- 
diction, in  civil  cases,  between  the  members  during  the  period  of  the 
council,  L.  1.  tit  12.  del  Quad.  6th,  There  are  also  alcaldes  of 
divisions,  {qaadriUaSy)  who  are  named  by  a  plurality  of  votes  by 
the  subaltern  divisions,  {quadrillaa^)  ox  junctions  of  graziers  of  cer- 
tain towns.  Their  office  continues  four  years.  Some  are  for  the 
level,  and  others  for  the  mountainous  lands.  Their  number  is  limited 
to  one  for  every  ten  leagues,  {leguas;)  and  they  take  cognisance  of 
the  causes  which  arise  between  the  members  of  the  Mesta  and  their 
servants  relating  to  the  meeting,  {d  cabana  realj)  and  the  flocks. 
And  if  the  members  are  present,  (esianies,)  they  only  have  cogni- 
sance of  the  three  cases,  relating  to  the  holding  meetings,  {hacer 
meslaSf)  the  appointing  lands  for  sick  flocks,  and  deciding  questions 
of  abandonment  of  possession  among  the  members  of  the  Mesta, 
{despqjos  de  posesiones).  The  alcaldes  of  the  mountains  {de  sierra) 
have  not  so  limited  a  jurisdiction. — See  tit.  5.  del  Quad,  and  L.  3. 
tit  14.  lib.  3.  Rec.  [L.  4.  tit  27.  lib.  7.  Nov.  Rec]  From  the  sentence 
or  judgment  of  these  alcaldes  of  division,  an  appeal  lies  to  the  alcaldes 
of  appeals,  (de  a/zadasj)  of  whom  there  are  eight,  two  for  each  prin- 
cipal div\sion,{quadrilla^)  before  whom  all  allegations  and  proofs  must 
be  made  and  had,  in  order  that  the  alcaldes  of  appeal,  [de  apektcionesj) 
who  determine  processes  of  this  nature,  may  not  be  detained,  LI.  1. 
and  3.  tit  10.,  and  L.  1.  tit  U.  d^l  Quad. 

,  7th,  There  are  also  alcaldes,  (enlregadoresj)"  whose  instituti#n  is 
for  the  protection  of  the  flocks  and  shepherds  of  the  Mesta,  (cabanay) 
to  redress  injuries,  and  to  preserve  the  sheep  walks  and  passages,  tit 
52.  §  9.  del  Quad.,  and  L.  4.  tit  14.  lib.  3.  Rec.;  [L.  5.  tit  27.  lib.  7. 
Nov.  Rec:;]  the  first  section  of  which  law  limits  their  number  to 
four,  who,  according  to  the  royal  cedula  of  lOth  July,  1721,^  ought  to 
be  appointed  upon  the  proposal  or  advice  of  the  chamber,  (ca^nara.) 
They  have  no  jurisdiction  over  members,  (hermanoSi)  nor  ought  they 
to  entertain  demands  or  suits,  but  in  the  cases  excepted  by  L.  21.  tit  1. 
and  L.  26.  tit  6.  del  Quad.;  but  they  have  cognisance  of  all  the  new 
imposts  respecting  the  flocks  of  the  Mesta,  U  4.  §  20.  tit  14.  lib.  3.  Rec. 
[L.  5.  tit  27.  lib.  7.  Nov.  Rec]  respecting  the  approvement  or  conver- 
[  81  ]  sion  of  the  pastures  (dehesas)  into  arable  lands,  same  law,  §  27, 
and  against  those  who  shall  be  in  possession  of  strayed  {moslrencos) 

"  See  note  24  ante. 

*>  Not  inierted  io  the  Chronoloficel  Index  to  the  Nw.  Rec;  bat  fee  note  7.  tit  27.  Uk 
7.  Nov.  Rec. 
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flocks,  §  SO.  same  law.  8th,  Finally,  &e  fiscal  of  the  council  is  the 
person  who  is  charged  (m  informa)  with  the  fulfilment  of  these 
duties,  L.  1.  tit.  4.  del  QuacLj  and  all  of  them  must  perform  resident 
eia"  before  the  president,  L.  1.  §  4.  tit.  14.  lib.  3.  Rec,  [L.  2,  §.  4.  tit. 
27.  lib.  7.  Nov.  Rec.,]  who  by  c6dula  of  the  11th  January,  1500,^  it 
is  commanded  by  the  Catholic  kings,  shall  be  a  minister  of  the  council 
of  Castile,  §  5.  del  Cap,  I.  del  Quad.  With  regard  to  the  other  offices^ 
see  tit  1.  del  Quad. 

§  la  In  order  to  fonn  some  idea  of  the  right  which  the  members 
of  the  Mesta  possess,  with  respect  to  the  pastures  (dehesas)  where 
their  flocks  are  to  graze,  it  is  necessary  to  observe,  1st,  That  for  the 
conservation  of  these  pastures,  it  is  ordered  that  they  be  not  purchased 
for  the  purpose  of  being  cultivated,  L.  4.  tit.  8.  del  Quad.  2d,  That 
the  members  of  the  Mesta  acquired  possession  of  them  or  the  com- 
mons {6  en  ha  past  OS  comunes),  by  grazing  their  cattle  in  them  for  a 
winter  or  summer,  or  putting  a  value  on  them  which  they  do  not 
forfeit  but  by  the  loss  or  failure  of  their  flocks,  or  for  other  causes 
which  are  mentioned  in  the  6th.  tit  del  Quad,  LI.  1. 2.  and  23.  tit  6. 
del  Quad.  But  he  who  shall  hire  pastures  (dehesas)  only  at  the  rate 
of  so  much  a-head  for  stock  (por  cabezas),  does  not  acquire  posses- 
sion, L.  13.  tit  6.  del  Quad,  nor  the  shepherd  against  his  master,  L. 
14.  tit  6.  del  Quad.  3d,  That  no  one  can  bid  for  any  one  of  these 
pastures  (dehesas),  which  may  be  possessed  by  a  member  of  the 
Mesta  (hennano)y  L.  15.  tit  6.  del  Quad.  4th,  The  owners  of  pas- 
tares  (dehesas)  cannot  stock  with  their  own  cattle  more  pasture  than 
the  necessary  quantity,  and  a  third  besides;  and  if  they  should  change 
the  feeding-ground  the  surplus  shall  remain  for  the  cattle  keeper  who 
has  acquired  possession  (posesionero),  Cid.  de  7.  de  •dbril  de  1674.'^ 
5th,  If  the  owner  and  the  cattle  keeper  are  not  agreed  upon  the  price, 
each  shall  name  an  appraiser;  and  if  they  disagree,  the  justice  in 
whose  jurisdiction  the  pasture  is,  names  a  third;  and  if  the  owner 
have  the  jurisdiction  the  nomination  devolves  upon  the  judge  of  the 
nearest  royal  place,  but  never  on  the  justice  of  the  place  of  which 
the  owner  is  a  native,  L.  3.  §  3.  tit  14.  lib.  3.  Rec  [L.  4.  tit  27.  lib. 
7.  Nov.  Rec.]  Por  fuller  information  reference  may  be  had  to  the 
adiciones  to  tit  6.  of  the  Quad,  and  to  what  is  said  respecting  pas- 
tores* 

§  1 1.  With  respect  to  what  relates  to  the  flocks  of  the  Mesta  it  is 
laid  down,  1st,*  That  those  of  the  kingdom  of  Castillo  are  of  the 
eabafia  real,  which  is  under  the  protection  of  his  majesty,  Priv.  2. 
80  that  no  corporation  or  community  (comunidad)  can  form  [  82  ] 
another  association  (eabafia),  nor  any  sheep  owner  separate  himself 
flrcmi  the  royal  one,  L.  11.  tit  27.  lib.  9.  Rec.  [L.  1.  tit  27.  lib.  7.  Nov. 
Hec]    2d,  They  do  not  pay  ferryage  nor  pontage,  Priv.  42.    3d,  The 

*>  TIm  seeoiiDt  wbleh  jodfen  or  official  pertom  were  called  apon  to  render^  in  Spain, 
OB  the  expiration  of  their  office  or  appointment,  of  their  conduct  during  ita  exercise  or 
adminiiitration. 

•  Not  inserted  in  the  Chronokigieal  Index  of  the  Nn.  Rec 
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lost  flocks  which  are  called  strayed  {mostrtncos)  are  the  council's  of 
the  Mesta  by  privilege,  and  the  declaration  of  the  commissaries  of 
the  crusade^  Priv.  28.  §  2.  and  7.  and  L,  4.  §  30.  tit-  14.  lib.  3.  Rec. 

tL.  5.  tit.  27.  lib.  7.  Nov.  Rec]  4th,  This  cabafia  real  includes  the 
indsof  woolly  (ianar)  flocks,  goats,  cows,  mares,  colts,  and  hogs, 
Friv,  20.  5th,  These  same  privileges  belonging  to  the  cabana  real 
were  extended  to  the  city  and  corporation  of  ^Ibarracinj  by  Cedula 
of  16th  December,  1693 .» 

§  12.  The  flocks  generally  are  distinguished  into  those  which  are 
migratory  {transhuman(es),  those  which  traverse  the  limits  of  their 
pasture  {travesios)^  and  stationary  (estantes).  The  migratory  flocks 
are  those  which  traverse  the  royal  pass  (puerlo)  to  go  to  feed  where 
they  paid  the  toll  de  moniazgo^^  the  docket  of  which  is  set  forth  in 
tit  17.  del  Quad.,  but  hath  been  done  away  with  by  Cedula  of  17th 
July,  1758;'^  as  an  equivalent  for  it,  a  duty  was  established  on  the 
exportation  {de  exlraccion)  of  wool  from  the  kingdom.  These  flocks 
may  travel  freely  through  all  the  commons  (terminos)  to  graze  and 
drink  water,  provided  they  do  no  injury  to  the  corn  {panes),  the 
vineyards  and  gardens,  nor  to  the  meadows  which  are  mowed  annu- 
ally {prados  de  guadana)  in  the  pastures  inclosed  and  marked  out 
for  oxen  {dehesas  de  buyes  coleadas  y  antenticas),  Priv,  21.;  and  if 
they  should  do  damage,  it  shall  be  paid  for  according  to  the  estima« 
tion  of  two  honest  men,  but  without  their  being  ill-treated,  Priv.  21. 
and  57.  §  2.  It  is  to  be  observed  that  no  penalty  can  be  exacted  for 
grazing  flocks  in  the  waste  lands  {bcUdios),  and  pastures  for  oxen, 
L.  14.  tit.  23.  del  Quad. 

The  flocks  travesios  leave  their  pastures,  and  on  the  contrary  those 
called  eslantes  remain  in  them.  The  mode  by  which  the  flocks  must 
travel  through  the  sheep  walks,  passes,  and  over  the  bridges,  and 
from  one  pasture  {dehesa)  to  another,  is  explained  by  tit.  20.  and  42. 
and  L.  14.  §  6.  and  22.  tit.  14.  lib.  3.  Rec.^  These  descriptions  of 
flocks,  1st,  Must  be  wandering,  and  marked  as  prescribed  by  L.  1. 
tit  39.  del  Quad,  2d,  They  are  prohibited  from  being  carried  out 
of  the  kingdom,  LI.  21.^  23.  and  24.  tit  18.  lib.  6.  Rec.  [LI.  1.  and  2. 
tit  15.  lib.  9.  Nov.  Rec.]  3d,  They  cannot  be  sold  without  having 
been  held  in  possession  four  mmths  before,  Priv.  10.  §  2.  4th,  They 
may  enter  the  kingdoms  of  Aragon,  Valencia,  and  Navarre  to  graze, 
without  paying  fees,  Priv.  29.:  and  into  Portugal,  on  giving  security 
to  bring  back  the  same  flocks,  Priv.  29.  §  5.  L.  22.  tit  18.  lib.  5.  Rec.^ 
83  ]  5th,  The  number  of  sheep  to  feed  on  the  commons  cannot  be 
imited  by  the  laws  {eslatu/os)  of  the  municipalities  {pueblos}  to  the 
prejudice  of  the  members  of  the  Mesla,  L.  10.  tit.  24.  del  Quad.,  nor 
can  the  sheep  of  the  flock  {cabala)  be  obstructed  in  respect  of  their 


\ 


s>  Not  inierted  in  the  Chronological  Index  to  the  iVoo.  Rec. 

^  Toll  or  duty  paid  in  &vor  of  the  crown  of  Sjwin,  for  the  pasiiDjr  of  flockii  from  vne 
province  to  the  other. 

*'  Not  inserted  in  the  Chronological  Index  to  the  iVoe.  Rte.  • 

K  Not  noticed  in  iVbo.  Rte.  »  fbid.  m  Ibid. 


Tit.  I.]  Of  the  Division  of  Things.  81 

commons  by  new  plantations  of  woods  {de  monies)^  Priv.  de  29lh 
April,  1 526.  6th,  For  the  sick  flocks,  a  separate  piece  of  ground  shall 
be  set  aside,  tit.  21.  del  Quad.  7th,  And  from  each  flock  sixty  head 
may  be  sold  without  paying  the  toll  {portazgo).  For  a  complete 
knowledge  of  this  subject,  it  is  necessary  to  inspect  the  Quaderno, 
and  tit.  14.  lib.  3.  Rec.  [Tit.  27.  and  25.  lib.  7.  Nov.  Rec] 

§  13.  Among  the  things  destined  for  the  benefit  of  a  corporation, 
we  ought  to  place  its  funds  or  property,  and  the  taxes  raised  on  the 
inhabitants  (ios  propios  y  arbitrios  de  ios  pueblos)^  arising  from 
various  productions;"  and  we,  therefore,  according  to  our  laws,  will 
consider  them  iu  what  regards  their  constitution,  administration, 
and  end. 

§  14.  To  their  constitution  belongs,  1st,  That  the  suits  with  respect 
to  the  proprios  and  rents  of  the  corporation  shall  be  determined  sum- 
marily; and  two  sentences  confirmatory  of  each  other  shall  be  carried 
into  execution,  without  an  inhibition  being  allowed  to  ascertain  if 
there  be  ground  for  an  appeal,  L.  5.  tit.  5.  lib  7.  Rec.  [L.  3.  tit.  16, 
lib.  7.  Nov.  Rec]  2d,  That  the  cities,  towns,  and  places,  shall  not 
be  dispossessed  of  their  commons  [terminos)^  without  being  heard, 
L.  6.  tit.  5.  lib.  7.  Rec.  [L.  1.  tit.  21.  lib.  7.  Nov.  Rec]  Sd,  That  the 
regidors  shall  not  obstruct  the  corporation  in  the  prosecution  of  suits 
with  respect  to  proprios^  L.  7.  tit.  5.  lib.  7.  Rec.  [L.  3.  tit.  21.  lib.  7. 
Nov.  Rec]  4th,  That  judges  shall  not  be  appointed  to  sell  the  public 
commons  and  waste  lands,  LI.  8.  and  10.  tit.  5.  lib.  7.  Rec  [L.  1.  tit. 
23.  lib.  7.  Nov.  Rec]  5th,  That  the  waste  lands,  trees,  and  their 
fruits,  shall  not  be  sold  by  the  king,  unless  it  be  for  the  benefit  of  his 
subjects  (va.sal/os)^  L.  11.  tit.  d.  lib.  7..  Rec  [L.  2.  tit.  23.  lib.  7.  Nov. 
Rec]  6ih,  That  the  price  for  the  grazing  on  the  pastures  which  were 
broken  up  before  the  year  1748,  shall  partake  or  the  quality  of  pro- 
prios, Ced.  of  13/A  January  J  1749.*  7th,  That  the  cognisance  of 
proprios  belongs  to  the  council  of  Castillo,  DecreL  12/A  Afay,  1762. 
8th,  That  duties  or  taxes  {arbitrios)  cannot  be  imposed,  either  in 
Aragon  or  Castillo,  without  the  royal  authority,  Ced.  2\st  June^ 
1760.^  9th,  That  duties  de  milicias,  and  the  tribute,  money  in 
acknowledgment  of  seignory  {moneda  forera),  ceased  in  1724,  Jiut. 
25.  tit  9.  lib.  3.  Rec^ 

§  15.  The  great  prejudices  which  have  resulted  to  the  towns,  or 
corporations,  from  the  improper  administration  of  their  ^^ proprios ^^^ 
have  induced  the  necessity  of  enacting  very  proper  regulations  [  84  ] 
for  its  government:  those  which  the  vigilance  of  our  Catholic  King 
Charles  the  III.  published  in  the  years  of  his  happy  reign,  which  may 
God  multiply  for  the  good  of  the  monarchy,  occupying  at  present  the 
principal  place.    Among  these  is  now  iu  force  the  instruction  of  30th 

*s  Palaeios  sqjk,  that  the  proprios  consist  of  rents  or  property  (Jundos)  belongringr  to  the 
towns;  and  the  arbitrioi,  of  oertaiti  imposts  on  provisions  {aba$t09)  or  marketable  goods. 
*>  Not  inserted  in  the  Chronological  Index  to  the  Abo.  Rec» 
S7  Ibid.  »  Not  in  Nov.  Roe. 
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July,  1760.^  By  it  there  was  created  in  every  town  an  assembly  or 
junta,  {junta  de  proprios  y  arbitrios)^  composed  of  the  superin- 
tendant  and  two  regidorsof  tlie  cabildo,  {ayuntamiento);  and  it  was 
ordered  on  the  24th  of  July,  1762,  that  all  the  ancientyti«/a*  de  cen-' 
satistas^  of  the  kingdom  of  Aragon  should  transmit  to  the  former 
their  resolutions,  (concor£/ia.y),  and  papers:  at  this  ^wn/a,  a  deputy 
from  the  censalistas  may  assist,  ren)aining  responsible,  as  all  the 
other  individuals  for  the  employment  of  the  funds  (caudales)  of  the 
^^propriosy''  Ced.  18th  October,  1764/^ 

This  junta  J  1st,  ought  to  transmit  its  annual  accounts  to  the  council 
of  superintendence  of  the  province;  the  formulary  of  which  was 
transmitted  to  the  towns  or  municipalities  {6  tos  pueblos)  in  the  Ced. 
of  29/A  March,  1764,^  and  was  commanded  to  be  observed  by  the 
order  of  the  leth  March,  1765.**  2d,  It  ought  to  rent  each  separate 
propio  to  the  highest  bidder  at  public  outcry,  according  to  the  direc- 
tion of  L.  4.  tit.  5.  lib.  7.  Rec.  [L.  4.  tit.  16.  lib.  7.  Nov.  Rec],  the 
justices,  regidors,  or  other  officers  of  the  corporation  not  being  allowed 
to  rent  them,  L.  3.  tit.  5.  lib.  7.  Rec.  [L.  7.  tit.  9.  lib.  7.  Nov.  Rec], 
nor  powerful  persons,  L.  23.  tit.  6.  lib.  3.  Rec.  [L.  7.  tit.  16.  lib.  7. 
Nov.  Kec]  3d,  The  regidors,  jurats,  and  escribanos,  must  not  bor- 
row from  the  stewards  {mt/yordomos)  o(  the  proprios  andof  the  public 
granaries,  nor  from  the  renters  of  them,  under  pain  of  loss  of  office, 
Aut.  5.  tit.  4.  lib.  3.  Kec.^  Licenses  to  raise  money  or  taxes  (tomar 
censos)  upon  the  propios  cannot  be  applied  for  without  expressing 
those  to  which  they  are  subject.  5th,  The  cabildos  (ayuntamientos) 
ought  to  administer  the  propios^  arbitrios,  and  municipal  taxes 
(sisas)  without  applying  them  to  tlieir  own  purposes,  Deere,  of  I8th 
June  and  Hih  July,  1151.*^ 

§  1 6.  The  object  of  this  property  is  to  satisfy  from  its  produce  the 
burthens  imposed  upon  the  corporation.  Wherefore  it  should  be 
known,  1st,  That  the  towns  which  may  not  have  sufficient  propios 
shall  point  out  to  the  corporation  those  which  may  appear  the  most 
[  S5  ]  suitable  objects  of  revenue,  Cid.  9  October  1765.*^  2d,  That 
from  the  produce  of  the /?ro/7to^  the  king  exacts  the  two  per  cent,  for 
the  expense  "  de  cuenta  y  razon,^  which  must  be  paid  by  thirds 
(tercios)  and  in  preference  to  every  other  expense.  3a,  After  which 
shall  be  paid  the  expenses  for  administration,  public  works,  holy  days, 
proclamations,  funerals  of  royal  persons,  the  destruction  of  the  locust 
(matanza  de  la  langosta),  the  provision  of  the  public  granary,  its 
own  funds  not  being  sufficient  for  the  purpose,  the  salaries  of  physi- 
cians, surgeons,  veterinarians,  public  assayers,  masters,  &c. ;  and  the 

•  L.  13.  tit.  16.  lib.  7.  Nov.  Reo. 

^  Perhaps  **  annuitants**  may  be  the  suitable  translation. 

41  Not  inserted  in  the  Chronological  Index  to  the  iVoo.  Ree. 

^  Ibid.  43  Ibid. 

**  Not  noticed  in  Nov.  Ree, 

*^  Not  inserted  in  the  Chronological  Index  to  the  Abo.  Ree, 

^  Ibid. 
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houses  of  ihe  royal  granaries  shall  be  repaired,  and  the  breeds  of 
horses  kept  up;  all  which  is  better  explained  by  the  before  mentioned 
instruction  of  1760.  4th,  By  two  Cidulas  of  1766,  it  was  ordered, 
that  from  the  products  of  the  propios  the  municipalities  (puebhs) 
may  go  on  collecting  the  taxes  or  duties  which  shall  be  due  by  them 
for  one  year,  and  in  the  other  may  pay  the  pensions  in  arrear  (pen' 
siones  atrasadas)  and  so  on  successively.  5th,  With  respect  to  the 
assessments  {repartimientos)^  of  which  tit  6.  lib.  7.  Rec.  [tit.  22.  lib, 
6.  Nov.  Rec]  speaks,  reference  must  be  had  to  the  Cidvlas  of  1751, 
which  have  fixed  them  with  respect  to  matters  in  dispute  appertaning 
to  the  propios:  frequent  doubts  may  occur  whether  they  ought  to  be 
discussed  in  the  audiencias  or  in  the  tribunals  of  the  intendants,  upon 
which  it  would  be  proper  some  declaration  should  be  made. 

§  17.  The  public  granaries  [positos)^  which  by  their  nature  ought 
to  be  considered  as  public  things,  must  be  governed  and  administered 
according  to  the  instruction  of  the  30th  May,  1753,*^  which  explains 
and  amends,  L.  9.  tit.  5.  lib.  7.  Rec,  [L.  1.  tit.  20.  lib.  7.  Nov.  Rec] 
which  proves  to  us  that  granaries  were  already  established  in  1584. 
Thus  we  know,  1st,  That  the  granaries  are,  some  for  the  supply  of 
the  town,  and  others  for  assisting  the  laborers.  2d,  That  they  are 
governed  by  the  magistrates  of  each  town,  a  judge,  escribano,  syndic, 
and  depositario.  3d,  That  applications  for  redress  (recursos)  and 
appeals  from  them  belong  to  the  superintendant  general.  4th,  That 
they  are  obliged  to  be  present  at  the  delivery  and  sharing  out  of  the 
grain;  at  the  passing  the  accounts;  at  the  general  measuring  of  the 
stock  {foudos)y  which  is  done  at  the  end  of  June  in  every  year;  at 
the  winnowing  of  the  corn  (apa/eos),  in  order  that  the  additional 
quantity  to  be  paid  in  by  the  farmers  (creces)  may  not  be  concealed; 
and  at  the  inspection  of  memorials,  at  which  two  experienced  laborers 
ought  to  be  present  to  examine  whether  what  each  person  sets  forth 
as  to  the  quantity  of  corn  that  will  be  necessary  for  his  cultivation 
{labores)  is  correct;  which  division  is  usually  made  in  October,  [  86  ] 
an  edict  or  notice  being  published  fifteen  days  previously  to  present 
these  memorials  to  the  junta.  5th,  This  corn- ought  to  be  in  a  secure 
place  locked  up  under  three  keys  of  diflFerent  locks,  of  which  one  must 
be  in  the  possession  of  the  justice,  one  of  the  mediating  {interventor) 
regidor,  and  another  in  that  of  the  deposit ario,  6lh,  The  master  keys 
[sus  caudaies)  must  be  in  the  archives  or  chest  of  the  cabildos,  and, 
if  there  be  none,  in  the  public  granary,  or  in  the  possession  of  the 
deposiiarin^  he  giving  security.  7th,  Four  books  must  be  kept,  one 
to  insert  the  entries  of  grain,  and  the  existing  quantity  of  corn; 
another  for  inserting  the  issues  of  corn,  and  the  other  two  to  enter 
the  money  which  is  delivered  or  paid  in  and  issued  out.  8th,  The 
orders  in  virtue  of  which  the  grain  is  delivered  or  taken  out  must  be 
signed  by  the  mediating  judge  (iniervenioi),  and  escribano,  the 
laborers  giving  security  for  what  they  take  out.     9lh,  At  the  end  of 

«r  Vide  note  24.  tit.  20.  lib.  7.  Nov.  Rec 
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June  the  deposit ario  presents  his  accounts,  which  must  be  passed  to 
the  syndic,  in  order  that  he  may  investigate  them  (ponga  reparos); 
and  if  he  should  not  find  them  correct  he  is  to  state  that  they  ought 
not  to  be  approved,  and  the  judge  shall  determine  (substanciara) 
upon  it.  10th,  When  the  granary  is  repaid  what  it  advanced  to  the 
laborers  or  to  the  public,  information  of  it  is  given  to  the  judge  of  the 
district  {partido)^  who  ought  to  transmit  it  to  the  superintendant 
general  with  the  accounts  of  each  granary.  11th,  The  deposit  ario 
is  entitled  for  his  trouble  at  the  rate  of  a  maravedi  for  each  fanega 
which  is  received  or  issued,  the  syndic  the  same  for  what  is  received, 
and  also  the  escribano;  and  the  judge  a  haff  maravedi  for  what  is 
received  or  issued  out. 

Cap.  7.  Private  things  are  those  which  belong  in  particular  to  every 
individual  of  which  he  may  acquire  or  lose  the  dominion^  L.  2.  tit.  28. 
P.  3.  [L.  2.  tit.  2S.  P.  3.] 

Cap.  8.  The  second  division  of  things  is  into  corporeal  and  incor- 
poreal. The  first  are  those  things  which  may  be  seen  and  touched, 
and  are  divided  into  movable  and  immovable.  Things  called  mov- 
able (mueb/es)  are  all  those  which  men  can  move  from  one  place  to 
another,  and  all  those  which  can  move  naturally  by  themselves,  L, 
4.  tit.  29.  P.  3.  [L  4.  tit.  29.  P.  3.]  Things  immovable  {sitias)  are 
those  which  can  neither  be  moved  by  men,  nor  by  themselves  natu- 
rally. Things  incorporeal  are  those  which  can  be  neither  seen  nor 
touched;  of  this  kind  are  all  species  of  rights  (de  derecho)  of  which 
[87  ]  our  jurisprudence  treats,  and  which  have  their  proper  places 
m  the  following  titles. 

Cap.  9.  A  right  is  either  in  the  thing,  or  to  the  thing;  a  right  in 
the  thing  is  that  which  belongs  to  one  over  any  thing  without  respect  to 
another  person;  a  right  to  a  thing  is  that  which  belongs  to  any  as 
against  another  person  to  oblige  him  to  give  or  to  do  something:  of 
the  first  kind  are  right  of  dominion,  of  inheritance,  services  {servi- 
diimbres),  and  pledge,  and  mortgage.  Possession,  as  it  is  a  momen- 
taneous  right,  and  is  lost  by  the  loss  of  the  thing,  is  not  a  right  in  the 
thing.  Of  the  second  kind  are  all  species  of  obligations  which  arise 
from  contracts. 
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TITLE  II. 

OP  DOMINION,  THE  MODES  OF  ACQUIRING  IT,  AND  ITS  KINDS. 

Cap.  1-  The  first  species  of  right  in  the  thing  is  that  of  dotni-  [  89  ] 
nion,  which  is  a  power  that  arises  from  the  right  every  one  has  in  ihe 
thing,  by  reason  of  which  he  may  dispose  of  and  derive  from  it  every 
possible  advantage,  may  exclude  others  from  its  use,  and  claim  it 
\vindicarla)  from  any  possessor,  unless  a  contract,  or  the  law,  hinder 
it.  It  is  from  this  inferred,  that  there  are  two  kinds  of  dominion,  one 
absolute  or  perfect,  which  consists  both  of  the  power  of  disposing  of, 
and  receiving  the  profit  {utilidacf)'^  the  other  qualified,  or  less  per- 
fect, by  which  these  two  rights  are  divided  between  the  direct  or 
immediate  proprietor,  who  may  dispose  of  the  thing;  and  the  useful 
usufructuary  (uiii)  proprietor,  who  has  the  power  of  claiming  {vin- 
dicarla)^  and  of  enjoying  the  use  or  profits  of  it.  Of  this  last  class 
are  the  feud  or  fee  {feudo)^  and  the  enjlteusis  (lease),  which  we  pro- 
ceed to  explain  before  entering  on  the  exposition  of  the  modes  of 
acquiring  dominion. 

Cap.  2.  Feud*  is  a  grant  which  the  lord  makes  to  any  man  on  con- 
dition that  be  becomes  his  vassal,  and  does  him  homage  to  be  faithful 
to  him,  L.  1.  tit.  26.  P.  4.  [L.  1.  tit.  26.  P.  4.]  The  origin  of  feuds 
must  be  ascribed  to  the  ancient  Franks  or  Germans;  for  it  appears 
that  their  kings  were  accustomfid  to  grant  lands  to  their  generals  and 
nobles  {fieiiores)^  on  the  condition  of  their  doing  homage  and  perform- 
ing military  service;  from  them  the  Lombards  adopted  them,  who 
introduced  them  into  Italy  in  the  sixth  century,  Jorge  Adam  S/ru- 
vioy  Syntagma  Juris  Feudalism  Cap.  1.  §  3.  Feuds  were  not  known 
in  Spain  until  the  ninth  century;  and  the  first  notice  that  is  taken  of 
them  is  by  the  Emperor  Charles  the  Bald  having  granted  in  [  90  ] 
fee  Barcelona  to  Wifredo  11.  the  Handsome  (helioso)^  DUigOy  Hist, 
de  los  Condes  de  Barcelona^  lib.  2.  cap.  7.  From  Catalonia  it  is  to 
be  supposed  that  feuds  would  be  introduced  into  Castille;  and,  in 
truth,  the  BeAetrias,^  such  as  they  are  described  by  Pedro  Lopez  de 

>  A  feod,  rays  PalacioSf  is  a  particular  species  of  contract  like,  in  part,  to  the  Emphy~ 
tevM^  in  which  the  sovereign  or  lord  grants  to  one  the  dominivm  utile  to  a  thing:  or  pro- 
perty, real  or  honorable,  on  the  promise,  by  the  latter,  of  fealty,  and  some  personnl  service 
by  him  and  his  successors:  that  its  origin  mu.<st  be  attributed  to  those  who  sallied  from 
the  north  to  conqner  the  empire.  ^•^ 

«  Bebetriat,  or  benefactriai,  from  henpfactoria:  towns,  the  inhabitants  of  which  were  in- 
Tcstpd  with  the  right  of  ehotmn^  their  own  Kird  or  Reiior.  Behetiia  was  one  of  the  an- 
cient  kinds  of  sei^nory  in  Spain:  for  its  further  definition  and  iU  origin,  as  well  as  of  the 
other  kind  of  scignory  called  domimo  Bolariego^  mentioned  in  the  text,  the  reader,  who 
may  be  desirous  of  more  information  on  the  subject,  is  referred,  in  addition  to  the  author 
there  cited,  to  Liw  3.  tit.  25.  P.  4.  L.  2.  nnd  lit.  1.  lib.  6.  Nov.  Tiec.  Cornfjo  Diccionario  del 
derfcko  real  de  E^pnila^  vol.  1.  word  Brhetria:  and  to  Teatro  de  la  Legiilacion  Universal 
d€  Espaiia  i  Jadias^  5th  vol.  saiuo  word. 


86  Of  Dominion*  [Book  11. 

Jiyala  in  his  Cr6n  del  Rej;  Don  Pedro^  Afio.  2.  cap.  14.,  and  the 
dominio  solariego  partook  much  of  the  nature  of  feuds;  to  which 
were  anne;xed  homage  and  military  service,  until  the  duty  paid  in 
lieu  of  miliiary  service  {lauza)  and  the  annats  of  the  half  year  (mc- 
dia  annata)^  were  introduced  as  equivalent  to  them.  This  is  con- 
firmed by  L.  68.  tit.  18.  P.  3.  [L.  68.  tit.  18.  P.  3.]  which  referring 
to  the  solemnities  of  investiture,  §ays,  that  the  grandees  (ricoshomes) 
granted  feuds:  and  that  there  existed  feuds,  strictly  so  called,'  in  Cas- 
tille,  is  proved  by  tit.  26.  P.  4.  [tit.  26.  P.  4.];  the  laws  of  which  upon 
the  constitution,  dissolution,  and  recognition,  or  acknowledgment  of 
the  feud,  and  the  obligations  of  the  feudatory,  agree  with  the  feudal 
laws  of  the  Lombards  contained  in  the  Consuetvdines  Ftudorum. 
We  only  observe  one  remarkable  diflference  in  point  of  succession  or 
descent;  for  L.  6.  tit.  26.  P.  4.  [L.  6.  tit.  26.  P.  4.]  says,  that  the  suc- 
cession does  not  descend  beyond  grandsons,  but  returns  to  the  lord; 
and  it  is  clear,  that,  by  the  feudal  common  law,  the  succession  was 
extended  in  injinilum;  but  this  gives  us  to  understand,  that  such  a 
law,  enactment,  or  provision,  was  made  in  favor  of  lords,  to  afford 
them,  by  this  mean,  the  greater  liberty  of  disposal.  See  tit.  25  P.  4. 
[tit.  25.  P.  4],  upon  the  reciprocal  obligations  of  vassals  and  lords, 
and  the  cases  in  which  the  former  might  abandon  the  feudal  domi- 
nion (senorio)  of  the  latter. 

Cap.  3.  L.  5.  tit.  30.  P.  3.^  makes  a  clear  distinction  between  the 
feud,  usufruct,  and  emphyteusis.*  The  last  is  a  contract  or  agree- 
ment which  is  made  respecting  real  property  granted  for  the  whole 
life  of  the  tenant,  or  his  heirs,  on  condition  of  the  payment  of  an  an- 
nual rent,  or  as  shall  be  agreed  on,  L.  28  tit.  8.  P.  5.  [L.  28.  tit.  8. 
P.  5.].  Whence  it  follows,  1st,  That  it  is  a  contract  partly  between 
sale  and  lease,  L.  3.  tit.  14.  P.  1.  [L.  5.  tit.  14.  P.  1.].  2d,  That  the 
terms  set  forth  in  the  deed,  must  be  fulfilled,  L.  23,  tit.  8.  P.  5.  [L.  28. 
tit.  8.  P.  5.]  3d,  That  if  the  thing  or  property  be  lost  or  destroyed 
by  fire,  earthquake  or  inundation,  the  tenant  {enfiteufa)  shall  not  be 
obliged,  from  that  time  forward,  to  pay  the  rent  (pension);  but  if 
the  whole  be  not  destroyed,  so  that  there  should  remain  at  leaist  an 
;  91  ]  eighth  part,  he  shall  be  obliged  to  pay,  L.  28.  tit.  8.  P.  5, 
L.  8.  tit.  28.  P.  5.]  4th,  If  the  tenant  hath  allowed  three  years  to 
go  by  without  paying  the  rent  to  a  lay  lord,  the  property  becomes 
forfeited  (cae  en  comiso),  without  its  being  necessary  to  have  re- 
course to  the  authority  of  the  judge;  provided,  however,  that  if 
within  ten  days  after  the  expiration  of  the  above  time,  he  should 
wish  to  pay  the  rent,  the  lord  must  allow  him  to  retain  the  thing  or 

>  Paiaeio$  nays,  lanxa$  consist  of  a  certain  iierviee  in  money,  which  the  grandors  and 
nobles  pay  to  the  king  every  year,  and  media  annata^  the  sum  which  ia  paid  for  the  title 
and  honor  ( per  el  titulo  y  honorifico\ 

4  L.  5.  tit.  30.  P.  5.,  is  cited  in  the  text;  but  there  is  no  sach  title  in  the  5th  Part.,  and 
the  3d  Part,  is  fupposed  to  be  meant 

s  See  WfiofCtt  tn9t.  C.  L.^  p.  238,  honk  3.  c.  5.,  for  the  definition,  Aic.  of  this  contract, 
ako  HaL  Annal,  C.  L.  p.  3.  ch.  18.;  1  Browae  C.  L.  p.  192.  n.  7.  Book  3.  ch.  3. 
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property,  L.  28.  tit.  8  P.  5.  [L.  28.  tit.  8.  P.  5.]  5th,  That  if  the  di- 
rect  or  immediate  lord  be  an  ecclesiastic,  an  omission  to  pay  the  rent 
for  two  years  is  sufficient  to  work  the  forfeiture  of  the  property,  L. 
28.  tit.  8.  P.  5.  [L.  28.  tit.  8.  P.  5.]  6th,  That  the  tenant  may  aliene 
the  land,  acquainting  the  lord  who  has  the  right  of  pre-emption 
(/a/i/eo),  With  the  price  that  another  has  oflered;  and  he  not  giving 
that  price,  or  being  silent  with  respect  thereto,  for  two  months,  the 
tenant  may  sell,  but  to  a  person  from  whom  the  lord  may  recover 
the  rent,  in  order  that  he  shall  execute  a  new  deed  of  lease,  and  for 
which  he  is  entitled  to  a  relief  {laudemio)^  which  is  the  fiftieth  part 
of  tlie  price  or  value,  L.  29.  tit.  8.  P.  5.  [L.  29.  tit.  8.  P.  5]  7th, 
That  by  alienating  is  understood  selling,  exchanging,  pledging,  or 
mortgaging,  imposing  services,  or  assigning  to  one,  without  such 
power  of  alienation,  L.  10.  tit.  23.  P.  7  [L.  10.  tit  23.  P.  7]  And 
thus  the  tenant  {el  enjileuld)  shall  be  able  to  rent  the  land  or  thing, 
notwithstanding  LopeZy  &  L.  29.  tit.  23.  P.  7.  61  3.  says  the  con- 
trary.^ 8th,  That  if  a  sale  thereof  was  made  without  the  permission 
of  the  lord,  and  he  knew  and  consented  to  it,  no  forfeiture  is  incurred, 
Lopez y  dL,29.  tit  8.  P.  5.  Gl.  6.  Qusest  4. 

Cap.  4.  The  modes  of  acquiring  full  or  absolute  dominion  are 
either  by  the  laws  of  nations,  or  by  the  civil  or  municipal  law.  The 
natural  modes  are  original  or  derivative.  The  first  are  so  called, 
because  by  them  that  thing  which  was  not  in  the  power  or  possession 
of  another,  commences  to  be  under  the  dominion  of  some  one,  and 
derivative  modes  are  so  called,  because  by  them  the  dominion  is 
transferred  from  one  to  another.  Of  the  original  some  put  us  in  pos« 
session  of  (eniregan)  the  body  or  substance  of  the  thing,  as  occu- 
pancy or  invention;  others  produce  a  certain  augmentation  to  the 
thing  already  ours,  such  does  accession.  Tradition  or  delivery  (e/i- 
trega)  is  the  derivative  mode. 

Cap.  5.  Occupancy  is  the  taking  coporeal  things  which  do  not 
belong  to  another,  with  the  intention  of  retaining  them  for  one's 
self.  Things  are  said  to  be  no  one's  property,  which,  by  their  nature, 
are  not  under  the  dominion  of  any  one,  or  were  thrown  away  by  the 
owner,  with  the  intention  of  parting  with  them  in  future,  LI.  49.  and 
50.  tit.  28.  P.  3.  [LI.  49.  and  50.  tit  2S,  P.  3.] 

Hence  it  arises,  1st,  That  wild  beasts,  birds,  and  fishes,  [  92  ] 
immediately  upon  being  taken,  are  the  property  of  him  who  takes 
them,  [L.  17.  tit  28.  P.  3.;  [L.  17.  tit.  28.  P.  3.;]  and  they  can  be 
taken  not  only  on  one's  own  property,  but  on  that  of  another  person, 
unless  the  owner  forbid,  or  do  not  permit  the  entry  thereon,  LI.  17. 
and  24.  tit  28.  P.  3.  [LI.  17.  and  22.  lit  28.  P.  3.]  2d,  That  bees 
gathered  in  hives  cannot  be  taken;  because  he  who  has  them  in 
hives,  has  already  made  them  his  own,  L.  22.  tit  28.  P.  3.,  [L*  22. 
tit.  28.  P.  3.,]  unless  they  have  flown  from  the  hive,  so  that  the 

«  See  Wood's  Inst  Civ.  Lnw,  Tib.  3.  C.  5.  P.  939. 

"f  It  does  not  so  appear.     Vidt  the  re&reuoe  in  the  text. 
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ownet  is  unable  to  see  ot  to  take  them,  L.  2^.  til.  S8.  P.  3.  [L.  22. 
tit.  28.  P.  3.]  3d,  For  the  same  reason,  no  one  can  take  domestic 
animals,  such  as  hens,  capons,  &c.,  L.  24.  tit.  28.  P.  3.  [L.  24.  tit.  28. 
P.  3.]  4th,  That  if  beasts  wild  by  nature,  although  domesticated,  fly- 
away, and  lose  the  habit  or  animiim  of  returning,  they  shall  belong 
to  the  first  taker,  L.  23.  tit.  28.  P.  3.  [L.  23.  tit.  28.  P.  3.]  5th,  That 
it  is  not  sufficient  to  wound  the  game,  but  it  is  necessary  to  seize  or 
lay  hold  of  it,*  in  order  to  acquire  the  dominion,  L.  21.  tit.  28.  P.  3. 
[L.  21.  tit.  28.  P.  3.] 

The  liberty  of  fishing  and  hunting  is  limited  or  restrained  by  the 
laws  of  the  kingdom  for  the  public  benefit.  The  latest  ordinance 
{pragmatica)  of  3d  March,  1769,*  subsequent  to  that  of  tit.  8.  lib. 
7.  Rec,  and  other  cedulas  or  orders  issued  upon  the  same  point,  con- 
tjiins  and  explains  fully  every  thing  connected  with  this  subject,  and, 
therefore,  in  the  desire  to  conform  to  it  as  a  suppletory  law,  and  to 
confine  ourselves  within  the  limit  of  our  institute,  we  have  to  ob- 
serve, 1st,  That  it  prohibits  fishing  and  hunting  from  the  beginning 
of  March  to  the  end  of  July,  and  in  the  remaining  months,  on  snowy 
or  tempestuous  days,  [dias  de  nieve  6  de  foriuna).  2d,  That  during 
the  period  forbidden,  fowling  is  also  prohibited  except  for  the  pur- 
pose of  killing  sparrows ;  and  the  use  of  instruments  of  fishing, 
except  the  hook  and  nets  with  meshes.  3d,  That  it  is  not  allowed 
to  use  quick  lime  for  fishing,  nor  poison,  nor  other  prejudicial  things. 
4th,  That  it  declares,  that  no  hunters  by  profession  shall  be  permitted, 
as  being  an  idle  set  of  persons.  5th,  That  wild  bulls,  {urones,)  decoy 
birds,  snares,  traps,  and  other  unlawful  instruments  are  for  ever  pro- 
hibited. 6ih,  That  only  nobles,  and  persons  of  property  and  of  dis- 
tinction, may  employ  greyhounds,  with  permission  of  the  council, 
which  is  restricted  to  the  time  the  vintage  is  finished, until  the  month 
of  March.  7th,  That  the  owners  or  renters  of  thickets  {sotos)  and 
[  93  ]  pasture-grounds  (cotos)  may  begin  their  hunting  from  St.  John 
the  Baptist's  day.  8th,  That  the  penalty  for  transgressors,  if  nobles, 
is  the  loss  of  the  instruments,  twenty  thousand  maravedis  fine,  and 
two  years'  military  service  for  the  first  offence;  for  the  second,  double 
the  fine ;  and  for  the  third,  triple.  If  plebeians,  they  are  condemned 
to  the  loss  of  the  instruments,  ten  thousand  maravedis  fine,  and  two 
years'  banishment  for  the  first  offence ;  for  the  second,  the  fine  is 
doubled ;  and  for  the  third,  they  shall  pay  twenty  thousand  marave- 
dis, and  suffer  four  years'  imprisonment,  {de  presidio).  9th,  That 
the  intendants,  corregidors,  and  justices  shall  take  cognisance  of 
these  causes  in  the  first  instance,  no  person  of  whatever  class  being 

*  And  this  effectuallj ;  for  it  appears  by  tbo  law  referred  to  in  the  text,  thit  if  j^nmo 
be  caught  in  snares  set  by  one,  yet  it  shuU  be  the  first  taker^s,  notwithstanding  he  be 
not  the  setter  or  owner  of  the  snares  or  trups ;  onloss  a  cnstom  to  the  contrary  should  be 
in  force.  Query,  if  the  land  on  which  the  snare  was  set  belonged  also  to  tbo  owner  of 
the  snare. 

*  See  Nota  5.  tit  30.  lib.  7.  Nov.  Rec. :  the  last  regulations  on  this  subject,  it  is  believed, 
ire  contained  in  L.  11.  tit  30.  Lib.  7.  Nov.  Roc.,  which  see. 
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excepted  from  their  jurisdiction,  with  respect  to  matters  relating  to 
fishing  and  hunting. 

Cap.  6.  Invention  or  finding,  is  the  mode  by  which  we  acquire 
the  dominion  of  things  which  have  no  owner  by  their  nature,  or 
which  have  been  relinquished  by  them,  with  the  intention  or  cum 
animo  of  not  returning  to  take  them,  such  as  gold,  pearls,  and  pre- 
cious stones,  which  are  met  with  on  the  sea-shore,  which,  by  the 
law  of  nature,  belong  to  the  first  occupant,  L.  5.  tit.  28.  P.  3.,  [L.  5. 
tit.  28.  P.  3.,]  as  also  money  thrown  to  the  people  on  dajrs  of  public 
rejoicing,  and  other  holidays,  L.  48.  tit.  28.  P.  3.  [L.  48.  tit.  28. 
P.  3.] 

With  this  class  should.be  joined  strayed  goods,  (mosirencos);  that 
is,  Ufhich  have  lost  the  owner;  but  in  Spain  they  are  not  considered 
as  such,  because  they  belong  to  the  crown,  {real  cantara^  and  the 
cognisance  of  them  appertains  to  the  ordinaiy  justices,  and  not,  as 
was  formerly  the  case,  to  the  sub-delegates  of  the  cruzade^  according 
to  the  last  provision  of  9th  October,  1766,^®  which,  without  doubt, 
annuls  the  former  laws  which  treated  of  mostrencosy  and  particularly 
aut  nn.  tit.  9.  lib.  1.  Rec.^^ 

Mines  of  gold,  silver,  quicksilver,  &c.,  ponds  of  salt,  and  other  salt 
pits  belong  also  to  the  royal  patrimony,  LI.  2.  and  4.  tit.  13.  lib.  6. 
Rec.,  and  L.  19.  tit  8.  lib.  9.  Rec.  [LI.  1.  and  3.  tit  18.  Ub.  9.,  L.  1. 
tit  19.  lib.  9.  Nov.  Rec.]  Wherefore  Philip  IL,  by  an  ordinance  of 
1584,  which  is  L.  9.  tit  13,  lib.  6.  Rec,  [L.  4.  tit  18.  Hb.  9.  Nov. 
Rec,]  grants  permission  to  his  native  subjects,  and  to  foreigners,  to 
work  and  improve  mines,  and  concedes  various  rewards  {mercedes) 
and  privileges  to  the  discoverers  of  them*  ordering  that  care  should 
be  taken  not  to  do  any  injury  to  the  estates  of  individuals ;  and  that 
there  be  paid  to  the  king  the  fifth"  of  the  product  and  other  [  94  ] 
duties  therein  expressed:  and  he  renews  L.  4.  tit  13.  lib.  6.  Rec, 
and  L.  5.  tit  13.  lib.  6.  Rec,"  [L.  3.  tit  18.  and  Nota  1.  tit  20.  lib.  9. 
Nov.  Rec,]  in  as  far  as  they  are  not  contrary  thereto.  This  law 
hath  been  limited  in  some  things  by  L.  10.  tit  13.  lib.  6.  Rec.  [Nota 
1.  and  2.  tit  18.  lib.  9.  Nov.  Rec] 

The  treasure  which  is  found  upon  the  earth  or  concealed  in  it  by 
any  one,  is  applied  to  the  benefit  of  the  Exchequer,  (al  fisco,)  with 
a  reservation  of  the  fourth  part  for  the  finder,  who  ought  to  commu- 
nicate the  discovery  to  the  justice,  L.  1.  tit  13.  lib.  6.  Rec,  [L.  3. 

io  K  1.  tit  22.  lib.  10.  Nov.  Rec. 

■>  Nala  2.  tit  3.  lib.  10.  Nov.  Rec. :  bat  a  year  and  two  months  were  allowed  for  the 
owner  to  reclaim  his  goods  after  their  delivery  to  the  jostice  or  alcalde,  as  directed  by 
lA.  1, 2,  and  4.  tit  23.  hb.  10.  Nov.  Rec. :  during  which  time,  the  finder  or  person  asserting 
his  privilege  to  the  bien^s  mo9treneo$,  wa«  to  caase  them  to  be  publicly  proclaimed  once 
a  month,  on  a  market  day,  in  order  to  afford  the  owner  the  opportunity  to  claim  reatito- 
tioo  of  his  property. 

13  See  the  liaw  4.  tit  18.  lib.  9.  Nov.  Rec,  referred  to  in  the  text :  and  notas  1.  and  2. 
ibid, 

IS  See  Noia  a,  L.  3.  tit  18.  lib.  9.  Nov.  Reo. 
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tit.  22.  lib.  10.  Nov.  Rec.,]  which  alters  L.  45.  tit.  28.  P*  3.  [L.  45. 
tit.  28*  P.  3.]     See  Lagunez  de  fruct,  part.  1.  cap.  11. 

Cap.  7.  The  other  natural  original  mode  is  accession,  or  the  right 
of  acquiring  the  augmentation  or  improvement  which  any  thing 
belonging  to  us  receives.  It  is  divided  into  that  caused  by  nature^ 
and  that  produced  by  industry.  The  natural  kinds  of  accession  are, 
1st,  The  young  of  animals  which  belong  to  those  whose  property 
the  females  are,  L.  25.  tit.  28.  P.  3."  [L.  2^,  tit.  28.  P.  3.]  2k\^  The" 
island  that  rises  in  a  river  which  belongs  proportionally  to  the  estates 
which  border  on  the  bank  to  which  it  is  nearest  or  most  immediate, 
LI.  27,  28,  and  29.  tit.  28.  P.  3.  [LI.  27,  28,  and  29.  tit.  28.  P.  3.] 
3d,  The  increase  which  rivers  cause  by  degrees  to  an  estate,  will 
belong  to  the  proprietor  of  it;  but  not  that  caused  by  a  sudden  over- 
flow, L.  26.  tit.  28.  P.  3.  [L.  26.  tit.  28.  P.  3.]  4th,  The  land  which 
is  left  dry  by  the  change  of  the  current  of  a  river,  is  divided  between 
the  owners  of  the  estates  on  that  bank;  and  the  proprietors  on  the 
bank  where  it  takes  its  new  course,  lose  the  dominion  of  the  land  so 
engrossed,  and  the  new  course  assumes  the  nature  of  the  first  or 
ori'gnal  channel,  L.  31.  tit.  28.  P.  3.  [L.  31.  tit.  28.  P.  3.]  But  if 
lands  should  remain  covered  by  an  inundation,  the  proprietors  shall 
not  lose  the  dominion,  L.  32.  tit  28.  P.  3.  [L.  32  tit.  28-  P.  3.]  5th, 
If  a  tree  planted  on  one  estate  should  extend  its  principal  roots''  to 
the  land  of  another,  the  owner  of  the  latter  shall  also  be  the  owner 
of  its  fruit;  and  if  it  throws  out  principal  roots  in  both,  the  pro- 
prietors of  both  the  estates  shall  equally  divide  its  fruit,  L.  43.  tit.  28. 
P.  3.  [L.  43.  tit.  28.  P.  3.] 

Cap.  8.  To  industrial  accession  belongs  the  union  or  addition  of 
another  person's  property  to  one's  own,  ex,  gr*  a  foot  to  a  statue  of 
the  same  metal;  the  writing  to  the  paper;  a  tablet  to  the  painting; 
and  a  house  to  the  soil.  In  these  cases,  the  accessory  or  addition 
belongs  to  the  owner  of  the  principal;  the  foot,  in  respect  of  the 
[^5'\  statue,  the  writing  in  respect  of  the  paper,  the  tablet  in  respect 
of  the  painting,  the  buildings  and  fruits  in  respect  of  the  land  on 
which  they  were  planted  or  sown,  and  the  materials  in  respect  of  the 
building,  being  considered  as  accessories;  but  he  who  united  or  added 
another's  property  with  or  to  his  own,  or  worked  on  it  with  good 
faith,**  {con  buena  fe^)  shall  be  entitled  to  remuneration  for  the 
expenses  and  improvements  from  him  who  acquires  them  by  reason 
of  the  accession;  and  if  he  proceeded  with  bad  faith,  {mala  fe^)  he 
loses  the  whole,  as  explained  with  a  variety  of  examples*^  by  LI. 
25^  36,  37,  38,  42,  and  43.  tit.  28.  P.  3.,  [LI.  35,  36,  37,  38.  42,  and 

14  Except,  wfn  the  law  quoted  in  concloeion,  there  nhoald  exist  a  cnetom  in  the  pmr- 
tieoUr  place,  or  an  agreement  between  the  proprietora  of  the  male  and  female  to  the  con- 
trary. 

»  The  law  quoted  in  the  text,  L.  43.  tit.  39.  P.  3.,  aays,  thow  from  whfch  ft  derivea 
nourish rnent.     There  would,  perhaps,  be  aome  difficulty  in  ascertaining  this  fact. 

"  t.  e.  supposing  it  to  be  his  own. 

^  And  some  qualifications. 
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43.  tit  28.  P.  3.,]  which  have  copied  all  that  the  Roman  laws  say 
upon  the  subject 

A  species  of  indnstrial  accession  is  the  specification  or  formation 
of  a  new  kind  of  thing,  with  the  material  of  another,  as  if  from 
grapes  wine  be  made,  a  vase  from  silver,  &c.  If  the  materials  of 
which  the  thing  is  constructed  cannot  be  reduced  to  their  original 
state,  they  shall  belong  to  him  who  made  it  in  good  faith,  on  paying 
the  value  of  the  materials  to  the  owner.  And  if  it  be  possible  to 
reduce  them  to  their  original  state,  the  thing  shall  be  given  to  the 
original  owner  of  the  materials,  who  shall  satisfy  the  party  for  the 
expense  occasioned  in  forming  the  new  thing;  but  in  case  of  acting 
in  bad  faith,  the  workman  shall  lose  his  labor  and  expanses,  L.  33. 
tit  28.  P.  3.  [L.  33.  tit  28.  P.  3.] 

Mixtion  (mixtion)  results  from  the  mixture  of  materials  of  one 
kind  with  those  of  another,  and  therefore  he  who  mixes  his  own  gold 
with  that  of  another,  never  makes  it  his,  although  he  may  have  done 
it  with  good  faith,  L.  34.  tit  28.  P.  3.  [L.  33.  tit  28.  P.  3.]  and  if 
they  should  be  mixed  by  chance  or  by  the  will  of  the  owners,  they 
shall  be  common,  they  being  such  as  can  be  separated;  and  if  this  be 
not  possible,  each  shall  preserve  his  property  in  his  share,  L.  34.  tit. 
28.  P.  3.  [L.  34.  tit.  28.  P.  3.] 

Cap.  9.  Tradition  or  delivery  {tradicion)^  which  is  the  derivative 
mode  of  acquiring  dominion,  is  made  when  men  give  possession  of 
their  property  to  others  for  some  lawful  reason,  L.  46.  tit  28.  P.  3. 
[L,  46.  tit  28.  P.  3.]  It  is  corporeal,  as  if  delivery  be  made  of  the 
thing  into  the  hands  of  him  who  purchases  it,  &c.,  L.  46.  tit  28.  P.  3. 
[L.  46.  tit  28.  P.  3.]  and  also  fictitious  or  feigned,  as  in  the  case 
where  one  should  transfer  or  aliene  a  thing  which  he  hath  lent  to 
another,  L.  47.  tit  28.  P.  3.  [L.  47.  tit  28.  P.  3-1  This  takes  place 
in  respect  to  things  corporeal  as  well  as  incorporeal;  and  as  demon- 
strated by  the  examples  referred  to  in  LI.  46.  and  47.  tit  28.  P.  3.  [LI. 
46  and  47.  tit.  2S.  P.  3.] 

Symbolical  tradition  or  delivery  is  when  one  thing  is  de-  [  96  ] 
livered  in  token  or  earnest  (serial)  of  another,  the  dominion  of  which 
it  Is  desired  to  transfer;  ex.  gr,  if  the  keys  of  the  granary  be  delivered, 
which  contains  the  corn  which  is  sold,  see  LI.  6.  7.  and  8.  tit  30.  P. 
3.  [LI.  6.  7.  and  8.  tit  30.  P.  3.] 

Cap.  10.  The  modes  of  acquiring  full  dominion,  according  to  the 
civil  or  municipal  law,  are  prescription,  donation,  and  other  contracts 
of  which  we  shall  speak  hereafter:  we  are  now  treating  of  prescrip- 
tion as  having  a  very  natural  connection  or  affinity  with  possession, 
which  we  are  to  consider  as  accessary  to  dominion,  although  it  may 
happen  that  it  is  sometimes  found  separate. 

Cap  1 1.  Prescription  is  to  hold  the  property  or  thing  of  another  for 
a  certain  time,  and  to  make  it  thereby  one's  own,  so  that  the  right 
owner  cannot  afterwards  deprive  you  of  it.  To  constitute  prescrip- 
tion,good  faith  (buenafe),]\\sX  title,  and  capacity  of  the  thing  for  the 
purpose,  and  of  the  person  who  prescribes,  are  necessary j  as  also 
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contiuned  or  uninterrupted  possession  for  a  determinate  lime,  L.  9. 
tit.  29.  P.  3.  [L.  9.  tit.  29.  P.  3.] 

§  1.  Good  faith  consists  in  the  possessor's  helieving  that  the  person 
from  whom  he  received  the  thing,  had  right  to  aliene  or  transfer  it, 
L.  9.  tit.  29.  P.  3.  [L.  9.  tit.  29.  P.  2.]  and  therefore  there  will  not 
exist  good  faith,  1st,  If  the  right  owner  of  the  thing  sold  warns  or 
gives  notice  to  the  purchaser  that  it  does  not  belong  to  the  vendor, 
L.  10.  tit.  29.  P.  3.  [L.  10.  tit.  29.  P.  3.]  2d,  Nor  if  one  purchase  a 
thing  from  a  minor,  a  madman,  or  the  attorney  of  another,  fraudu- 
lently or  coUusively  inducing  him  to  dispose  of  it,"  L.  11.  tit.  29.  P.  3, 
[L.  1 1,  tit.  29.  P.  3]  3d,  But  there  will  exist  good  faith  in  one  who, 
when  he  receives  the  thing,  believes  the  person  from  whom  he  makes 
the  purchase  to  be  the  right  owner,  and  he  ought  to  be  in  possession 
of  it  all  the  time  necessary  by  law  to  acquire  the  right  of  prescription; 
so  that  if  before  the  completion  of  this  time  bad  faith  intervenes  he 
cannot  prescribe,*^  LI.  12.  and  14.  tit.  28.  P.  3.  [LI.  12  and  14.  tit  29. 
P,  3.]  unless  he  received  the  thing  by  way  of  gift,  or  exchange,  in 
which  cases  good  faith  at  the  timeof  delivery  is  sufficient,**  L.  12.  tit. 
29.  P.  3.  [L.  12.  tit.  29.  P.  3.]  4th,  In  the  same  way'if  snch  pos- 
sessor, knowing  that  the  thing  did  not  belong  to  the  person  who 
transferred  it  to  him,  should  sell  it  to  another  before  the  expiration 
of  the  time  necessary  to  complete  his  prescriptive  right,  the  latter  can- 
not take  it  by  prescription,  because  there  existed  bad  faith  at  the  time 
of  its  passing  to  him,*^  L.  12.  tit.  29.  P.  3.,  [L.  12.  tit.  29.  P.  3.]  so 
that  it  follows  that  there  must  exist  good  faith  at  the  commencen^nt 
of  the  possession  of  the  thing,  L.  12.  tit.  29.  P.  3.  [L.  12.  tit.  29.  P.  3.] 
5th,  If  with  respect  to  slaves  or  animals  this  bad  faith  supervenes 
before  the  females  conceive  or  are  with  young,  he  shall  not  acquire 


IB  For  a  less  price  than  its  real  value.    See  the  law  quoted  in  the  text. 

.1*  In  other  words,  if  he  is  conscious  that  he  derives  his  possession  from  a  wron^  doer 
the  rielit  of  prescription  is  at  an  end. 

so  The  difference  pointed  out  b^  L.  12.  tiL  29.  P.  3.,  between  the  possessinn  acquired 
under  a  transfer  by  gif\  or  exchange,  and  under  that  bj  sale,  is  not  noticed  in  the  text. 
It  would  appear  from  the  law  cited,  that  in  the  two  first-mentioncd  cases  of  donation  and 
exdiange,  bona  Jide$  in  the  person  prescribing^  was  sufficient  at  the  time  of  delivery  to 
him  of  possession;  and  that  the  previous  or  after  belief  on  his  part  of  wrong,  or  malajidet 
in  the  person  from  whom  he  derived  possession,  would  not  interrupt  or  put  an  end  to  hia 
prescription;  but  thnt,  in  the  case  of  transfer  by  sale,  bona  Jides  in  the  possessor  was 
essential,  br)th  at  the  time  of  his  making  the  bargain,  and  of  his  receiving  possession. 
There  seerns  also  to  exist  a  variance  between  the  canon  and  civil  laws  with  respect  to  the 
interruption  and  destruction,  or  non  ditto  of  the  prescriptive  right,  in  the  case  of  a  bona 
fidt  possessor  arriving  ot  the  subsequent  knowledge  of  the  tortious  title  of  the  person 
from  or  through  whom  he  derived  possession;  which  is  adverted  to  by  'Ww^y  C.  £r.,  book 
2.  c.  4  p.  166.     1  Browne'i  C.  X.,  ch.  8.  p.  247. 

>i  This  appears  a  very  extraordinary  distinction,  for,  adverting  to  what  was  said  in 
note  20,  and  referring  to  L.  12.  tit  29.  P.  3.,  it  would  seem  that  a  purchaser,  in  whom 
there  existed  bona  Jide$  at  the  time  of  bargain  and  delivery,  regarding  the  contract  or 
transfer  as  that  of  sale  from  a  wrong  doer,  might  perfect  his  title  by  his  uninterrupted 
completion  of  the  prescriptive  term,  tliough  he  should  after  such  delivery  to  him,  come  to 
the  knowledge  of  the  tortious  conduct  of  the  vendorr  but  that  if  with  such  knowlrd^re  ho 
should,  before  the  expiration  of  the  time  required  to  complete  his  prescriptive  possession, 
■ell  to  a  third  person,  the  right  of  proscription  would  cease  or  be  destroyed. 
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the  yonng,"  L.  5.  tit  29.  P.  3.  [L.  5.  tit  29.  P.  3.]  6th,  There  is  not 
bad  faith  in  one  who  acquires  a  thing  through  the  medium  of  an 
attorney,  if  the  latter  informed  his  constituept  that  it  was  [  97  ] 
transferred  to  him  by  a  just  title,  ahhough  it  be  false;  because  the 
error  arises  in  respect  of  the  principal  by  a  lawful  reason  or  way,  L. 
14.  tit  29.  P.  3.  [L.  14.  tit  29.  P.  3.] 

§  2.  Just  title  consists  in  the  cause  or  consideration  by  which  pos- 
session of  the  thing  is  obtained,  being  one  of  those  by  reason  of  which 
dominion  is  acquired,  as  purchase,  gill,  inheritance,  &c.,  LI.  9.  14, 
and  15.  tit  29.  P.  3.  [LI.  9.  14,  and  15.  tit.  29.  P.  3.] 

§  3.  There  is  a  capacity  in  the  thing  if  it  is  from  its  nature  capable 
of  prescription,  and  therefore  sacred  and  religious  things  can't  be 
acquired  by  time,  nor  civil  jurisdiction,^  nor  tributes  and  royal  rights, 
L.  6.  tit  29.  P.  3.  [L.  6.  tit  29.  P.  3.] 

§  4.  In  order  that  the  person  may  be  able  to  prescribe,  it  is  neces- 
sary, 1st,  That  he  be  of  sane  mind;  wherefore  the  madman  and  idiot 
{desmemoritido)  cannot  begin  to  prescribe?  but  if  previously  to  be- 
coming mad  such  a  one  began  to  acquire,  the  capacity  of  person  will 
continue  in  and  enure  to  him  or  his  heirs,  L.  2.  tit  29.  P.  3.  [L.  2. 
tit  29.  P.  3.]  It  will  be  sufficient  that  the  capacity  exists  in  the 
attorney  who  may  prescribe  for  the  principal;  in  which  case  the  bad 
faith  of  the  former  does  not  prejudice  the  latter,  as  we  have  already- 
said,  LI.  13,  and  \\,^  tit  29.  P.  3. -[LI.  13,  and  14.  tit  29.  P.  3.] 
Mortgagee  and  lessee  cannot  prescribe,  because  they  are  in  possession 
in  the  name  of  another,  L.  4.  tit  15.  lib.  4.  Recop.  [L.  1.  tit  8.  lib.  11. 
Nov.  Rec  ]  4th,  Nor  can  one  joint  heir  or  co-partner  prescribe 
against  another,  L.  5.  tit  15.  lib.  4.  Rec.  [L.  2.  tit  8.  Ub.  11.  Nov. 
Rec] 

§  5.  Continued  or  uninterrupted  possession  is  necessary  to  the  suj- 
quiring  the  thing.  By  possession  we  understand  the  lawful  posses- 
sion {Unencia  derecha)  which  a  man  has  of  things  corporeal  with  the 
assistance  of  the  body  and  mind,  L.  1.  tit  30.  P.  3.  [L.  1.  tit  30.  P. 
3.]  There  are  two  sorts  of  possession;  one  natural,  as  when  corpo- 
ral possession  is  had  of  the  thing,  as  of  a  house,  an  estate,  &c.,  L.  2. 
tit  30.  P.  3.  [L.  2.  tit  30.  P.  3.],  and  the  other  civil,  or  by  permission 
or  sanction  of  law,  as  when  a  person  goes  out  of  or  quits  his  house 
with  an  intention  of  not  relinquishing  it,  then  he  is  in  possession  by 
will  {de  poluntad)y  and  this  is  as  valid  as  though  he  were  in  corpo- 
ral possession,  L.  2.  tit  30.  P.  3.  [L.  2.  tit.  30.  P.  3.]  The  possession 
of  things  incorporeal,  as  services  {servidumbres)^  rights  {derechos)^ 
&c.,  is  proved  bv  use  and  the  sufferance  of  the  owner,  L.  1.  tit,  30. 
P.  3.  [L.  1.  tit  30.  P.  3.] 


B  No  more,  it  is  presamed,  than  he  woald  acquire  the  mothers,  in  cose  they  should 
have  been  obtained  ori^inaHy  by  thefl  or  nnlawFol  mpiins.  See  L.  2.  tit.  8.  lib.  11.  Not. 
Rec.:  and  Axevedo^  on  L.  5.  tit  15.  lib^  4.  Rec.  n.  17, 18. 

»  See  L  4.  tit.  8.  lib.  U.,  Not.  Rec 

**  Saperfluoua;  does  not  bear. 
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§  6.  Every  person  of  sound  mind  may  gain  the  possession  of 
things  by  himself  or  by  ajiother,  duly  authorised  or  empowered  by 
him.  Hence  it  is,  ]st,  That  children  acqnire  or  hold  possession  for 
[  98  ]  their  parents,  and  the  attorney  for  his  principal,  LI.  3.  and  11. 
tit.  30.  P.  3.  [LI.  3. 11.  tit.  30.  P.  3.]  2d,  The  guardian  or  curator  for  ' 
the  ward  or  minor,  the  madman,  and  the  spendthrift  {degaatador)j 
L.  4.  tit.  30.  P.  3.  [L.  4.  tit.  30.  P.  3.]  The  officer  of  the  corporation 
(qficial  del  comun)  of  any  city  or  town  for  the  corporation  whose 
officer  he  is,  L.  4.  tit.  30.  P.  3.  [L.  4.  tit.  30.  P  3.]  4th,  Labor-ers 
and  ploughmen  who  are  tenants  or  lessees  of  any  estate  for  the  pro- 
prietor of  it,  LI.  5.  and  9.  tit.  30.  P.  3.  [LI.  5.  and  9.  tit.  30.  P.  3.]  5th, 
He  who  should  promise  to  hold  possession  of  a  thing  for  the  person 
in  whose  name  he  promises  to  possess  it,  L.  3.**  tit.  30.  P.  3.  [L.  3. 
tit.  30.  P.  3.]  6th,  'I'he  friend  or  inn-keeper  (huesped),  &c.,  for  him 
in  whose  name  he  has  possession,  L.  12.  tit.  30.  P.  3.  Possession  is 
is  also  gained  by  those'  modes  which  transfer  dominion;  of  which 
various  examples  may  be  seen  in  LI.  7,  8,  9,  10,  11,  and  15.  tit.  30. 
P.  3.  [LI.  7,  8,  9, 10,  11,  and  15.  lit.  30.  P.  3.] 

§  7.  As  possession  consists  in  corporally  or  mentally  possessing 
(ienencia)  the  thing,  it  follows  that  the  possession  of  personal  property 
{muebles)  will  be  lost,  1st,  Always  when  the  thing  is  reduced  to  that 
state  in  which  it  cannot  be  possessed  corporally,  nor  by  will  {de 
volxintad)y  of  which  examples  are  given  in  LI.  14.  and  17.  tit.  30.  P. 
3.  [LI.  14.  and  17.  tit.  30.  P,  3.];  but  in  those  cases  the  owner,  al- 
though he  loses  the  possession,  does  not  lose  the  dominion,  and  there- 
fore may  recover  the  thing  from  the  possessor,  L.  14.  lit.  30.  P.  3. . 
[L.  14.  tit.  30.  P.  3.]  2d,  The  possession  of  real  property  (cosas 
raices)  is  lost,  if  the  possessor  is  evicted  by  force;  if  when  he  is  not 
present,  another  enters  on  it  and  prevents  his  re-entry;  and  if,  seeing 
that  another  enters  on  his  property,  he  submits  to  it  and  does  not 
drive  out  the  intruder,  L.  17.  tit.  30.  P.  3.  [L  17.  tit.  30.  P.  3];  but 
in  neither  of  these  cases  does  he  lose  the  dominion.^ 

§  8.  No  one  ought  to  be  dispossessed  without  a  hearing,  L.  2.  tit.  15. 
lib.  4.  Rec.  [L.  9.  tit.  8.  lib.  11.  Nov.  Rec],  nor  can  the  creditor  of 
his  own  authority  enter  by  force  on  the  property  of  his  debtor,  but 
shall  be  obliged  to  pursue  his  remedy  by  another  mode,  as  laid  down 
by  LI.  5.  and  6.  tit.  15.  lib.  4.  Rec.  [LI  2.  and  5.  tit.  8.  lib.  11.  Nov. 
Rec.];  neither  can  the  property  of  the  deceased  be  taken  possession 
of  without  the  will  of  the  heirs,  nor  the  inheritance  of  one  who  is  in 
the  service  of  the  king,  L.  3.  tit  15.  lib.  4^  Rec.  [L.  3.  tit.  8.  \\h.  11. 
Nov.  Rec.];  but  he  who  possesses  the  thing  a  year  and  a  day  in  the 
face  of  the  claimant  or  plaintiff,  according  to  the  custom  of  some, 
cities,  ought  not  to  be  compelled  to  answer  with  respect  to  the  posses- 

• 

«5  Quare  L.  5.  iUd, 

s*  Aiid  he  has  his  remedy  at  Inw,  to  expel  the  disturber  or  disBeisor,  and  recover  back 
possession.  See  .L.  1.  tit.  8.  lib.  ll.,  Nov.  Rec;  and  L.  10.  tit  i}9.  P.  3.,  as  to  po.«se98ioQ 
obtained  bj  violenco  or  robbery:  vUo  L.  3.  tit.  8.  lib.  11.  Nov.  Rec;  aud  L.  l.tit.  34.  lib. 
11.,  iHd, 
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rion,  provided  he  have  il*^  with  title  and  good  faith  L.  3.  tit.  15,  lib. 
4,  Rec.  [L.  3.  tit.  8.  lib.  11.  Nov.  Rec] 

§  9.  Continued  or  uninterrupted  possession  for  the  time  pointed 
out  by  the  law&,  causes  prescription.  Hence  it  follows:  Ist,  That 
possession  being  interrupted  or  impeded  by  any  reason  or  cause,  also 
interrupts  or  impedes  prescription;  so  that  in  order  to  prescribe  sub- 
sequently,  the  person  must  begin  to  possess  anew,  L.  29.  tit.  29.  P.  3; 
[L.  29.  tit.  29.  P.  3.]  2d,  That  prescription  is  interrupted  by  the 
interposition  of  a  judicial  demand,  or  even  by  a  simple  complaint, 
{qtierella^)  and  by  a  claim  made  before  the  neighbors  of  the  [  99  ] 
place  where  the  house  or  property  is  situate;  and  if  the  possessor  be 
a  minor  before  his  guardian,  L.  29.  and  30.  tit  29.  P.  3.  3d,  That 
if  the  debtor  wishes  to  gain  by  time  or  prescription  what  he  owes, 
and  renews  the  obligation,  or  makes  an  acknowledgment  of  the  debt, 
in  this  case  the  prescription  is  interrupted,  L.  29.  tit  29.  P.  3.  [L.  29. 
tit  29.  P.  4.] 

§  10.  The  time  in  which  things  are  prescribed,  is  comprehended 
under  the  two  kinds  of  prescription,  immemorial  and  temporal. 
The  first  is  proved  by  witnesses  of  good  fame  or  character,  who 
depose  to  having  seen  the  person  in  possession  of  the  thing  or  pro- 
perty for  forty  years,  and  having  heard  their  ancestors  say  that  they 
never  saw  nor  heard  any  thing  to  the  contrary,  L.  1.  tit  7.  lib.  5. 
Rec^  [L.  1.  tit  17.  lib.  10.  Nov.  Rec]  By  immemorial  possession, 
the  scignory  or  dominion  of  cities,  towns,  and  civil  and  criminal 
jurisdiction,  are  acquired;  but  not  that  which  kings  possess  by  their 
pre-eminence  and  prerogative,  nor  taxes,  nor  tributes,  L.  1.  tit  15. 
lib.  5.  Rec,  [L.  4.  tit.  8.  lib.  11.  Nov.  Rec,]  which  ought  to  be  taken 
as  an  exception  to  what  we  have  before  said.  Neither  by  it  are 
duties  [aicabalas)  prescribed,  although  the  doing  so  may  have  been 
tolerated  or  permitted,  L.  2.  tit  15.  lib.  4.  Rec.  [L.  9.  tit  8.  lib.  11. 
Nov.  Rec]  Nor  is  the  right  to  raise  or  levy  taxes  or  impositions 
acquired,  L.  8.tit  15.  lib.  4.  Rec  [L.  7.  tit  8.  lib.  11.  Nov.  Rec]  It 
may  be  remarked,  that  the  right  of  prescription,  as  to  dominion  or 
property,  is  intemipted  by  the  interruption  of  possession,  L.  7.  tit.  15. 
lib.  4.  Rec  [L.  6.  tit  8.  lib.  11  Nov.  Rec] 

§  11.  Temporal  prescription  is  confined  or  limited  to  a  certain 
number  of  years.  To  this  sort  belong,  1st,  The  limitation  of  a  year, 
in  which  the  claim  to  the  penalty  incurred  by  judicial  bail  for  not 
producing  the  person  bailed,  is  prescribed,  L.  10.  tit  16.  lib.  5.  Rec. 
[L.  1.  tit  11.  lib.  10.  Nov.  Rec]  2d,  The  prescription  of  three  years, 
m  which  personal  property  is  acquired,*^  LI.  15.  and  17.  tit  29.  P.  3., 
[LI.  15.  and  17.  tit  29.  P.  3.,]  and  the  salaries  or  wages  of  apothe- 

*7  See  L.  3.  tit  8.  lib.  11.  Not.  Rec.  ad  fin. 

«  See  aleo  L.  5.  tit  a  lib.  1 1.  Nov.  Rec. 

**  Sen  the  exception  in  the  oaae  where  sach  property  is  mortjsra|^ed  or  pled^red,  in  L.17. 
tit  29.  P.  3.:  and  see  also  the  caaes  in  L.  1.  tit  8.  lib,  11.  Nov.  Rec,  in  which  plea  of 
pre8cri|Kioo  cftonot  be  act  up. 
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caries,  spice  venders,  and  other  tradesmen,  or  mechanics,*^  in  respect 
of  their  wares  and  work,  L.  9.  tit.  15.  lib.  4.  Rec;  [L.  10.  tit.  11.  lib. 
10*  Nov.  Rec.;]  and  the  fees  (saiarios)  of  advocates  and  solicitors 
are  prescribed,  L.  32.  tit.  16.  lib.  2,  Rec.  [L.  9.  tit.  11.  lib.  10.  Nov. 
Rec.  ]  3d,  The  prescription  of  ten  years,  in  which  real  property 
(laa  raices)  is  acquired  among  persons  present,  L.  18.  tit.  29.  P.  3.; 
[L.  18.  tit.  29.  P.  3.;]  and  in  which  the  executive  action  is  barred, 
L.  6.  tit.  15.  lib.  4.  Rec.  [L.  5.  tit  8.  lib.  11.  Nov.  Rec]  4th,  That 
of  t^venty  years,- which  prescribes  the  right  of  absent  persons  to  real 
property,  L.  18.  tit.  29.  P.  3.,  [L.  18.  tit.  29.  P.  3,,]  and  the  personal 
[  100  ]  action  and  execution  (execuioria)  granted  thereon,  L.  6.  tit 
15.  lib.  4.  Kec.31  [L.  5.  tit.  8.  lib.  11.  Nov.  Rec.]  5th,  That  of  thirty 
years,  in  which  property  generally  is  acquired,  ven  without  good 
faith;  with  the  difference,  that  in  case  of  there  being  good  faith,  if 

^  or  any  servants,  adds  PaZactos,  if  they  have  not  demanded  from  their  employers 
their  wages  within  three  years  allor  they  quitted  their  service. 

s^  Great  doubt,  and  some  obscarity,  have  been  thrown  upon  the  effect  of  this  law,  as  it 
regards  the  prescription  of  personal  actions,  and  the  execution  {executoria)  granted 
thereon,  in  eonscquence  of  the  conflicting  speculations  and  opfXMite  conclusions  of  tlie 
learned  commentators.  The  first  part  of  the  law  prescribes  the  right  of  execution,  on  a 
simple  obligation,  in  ten  years,  and  then  proceeds  to  say,  **  y  2a  aeeion  personal  y  la 
executoria  dada  sobre  ella  se  prcscriba  por  vienU  anos^  y  no  meno9^^  but  extends  the 
period  of  prescription  to  thirty  years  in  the  case  of  a  mortgage  or  hypothecary  security, 
or  in  that  where  the  obligation  is  mixed,  being  personal  and  real.  The  doubt  started  is, 
whether  the  right  of  execution  granted  on  a  sentence,  declared  a  case  adjudged  "  e^9a 
juzgada^  ariKing  out  of  a  personal  action,  is  prescribed  by  ten  years*  silence,  or  whether 
it  is  entitled  to  the  full  extension  of  the  twenty  years  allowed  for  the  prescription  of  the 
original  action  itself,  without  reference  to  the  time  that  may  have  elapsed  between  the 
date  of  the  cause  of  action,  and  the  obtaining  the  sentence ;  supposing,  of  course,  it  did 
not  exceed  the  entire  limited  duration  of  the  prescription.  Supporters  of  both  opinions 
are  found  amongst  the  most  learned  annotators  on  the  laws  of  Spain,  and  it  may  perhaps 
be  considered  presumptuous  in  the  translator  of  this  work  to  pretend  to  solve  the  doubt 
raised  on  the  occasion ;  but  he  hopes  he  may  be  permitted  to  offer  some  observations 
on  the  point,  without  subjecting  himself  to  such  a  charge.  The  noble  and  learned 
author  of  the  Practical  Institutes  on  Civil  Actions,  el  Conde  de  la  Canada,  P.  2.  ch. 
13.  p.  464.  N.  34.,  in  referring  to  this  dispute  of  commentators,  has  pronounced  in 
favor  of  those  who  have  advanced  the  second  doctrine.  With  doe  submission,  however, 
to  so  justly  respected  an  authority,  the  opinion  the  noble  writer  has  espoused,  does  not 
appear  correct:  but  it  would  seem,  the  law  meant  the  prescription  of  a  personal  action  to 
begin  to  count  from  the  time  the  caiu<e  of  action  itself  arose,  and  to  bar  or  limit  the 
party*8  claim,  including  his  right  to  proceed  executively  thereon,  after  tho  conclusion  or 
adjudication  of  sentence  in  the  ordinary  process,  in  the  prescribed  term  of  twenty  years. 
The  law  evidently  intended  to  place  a  mortgage,  or  hypothecary  convention  or  obligation, 
upon  a  higher  footing  than  a  mere  personal  action,  unsu|»ported  by  such  a  highly  con- 
sidered security ;  which,  from  its  public  nature,  in  the  mode  of  registry  required  by  the 
Spanish  law  for  its  validity,  warned  the  public  of  the  debt  due  by  the  debtor,  and  of  the 
security  possessed  by  the  creditor.  Now,  if  this  were  not  the  case,  and  it  had  been  in- 
tended by  the  law  under  consideration  to  give  this  much  favored  security  no  advantage 
over  a  mere  personal  action,  as  to  its  prescription,  any  provision  or  notice  with  regard  to 
the  time  for  prescribing  a  mortgage  was  superfluous.  But  if  the  opinion  of  the  writers, 
to  which  the  noble  and  learned  author  adverted  to  has  given  his  sanction,  were  to  be 
adopted,  a  naked,  silent,  personal  actiofi  would  be  on  an  equal  footing  with  a  public  regis- 
tered mortgage;  for  a  party  suing  out  an  execution  on  a  judgment  confessed  or  awarded 
in  a  personal  cause  adjudicated,  by  the  expiration  often  years,  might  claim  the  benefit  of 
twenty  more  years  of  silence  or  inactivity,  without  the  plea  of  prescription  being  available 
against  him,  and  thereby  secure  to  himself  altogether  as  long  a  sanction  for  forbearance 
or  negligence,  as  if  his  demand  had  been  originally  founded  on  mortgage.  It  it,  however. 
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another  deprives  the  possessor  by  prescription  of  the  property,  he 
may  sue  for  its  recovery,  unless  it  be  the  right  owner  who  ousted 
him;  but  if  he  possessed  it  with  bad  faith,  he  cannot  demand  back 
the  possession,  except  in  cases  where  the  property  was  stolen  from 
him,  or  he  was  deprived  of  it  by  the  judge  for  not  answering  on 
citation,  and  he  should  not  demand  it  within  the  year,  L.  21.  tit.  29. 
P.  3.  [L.  21.  tit.  29.  P.  3,]  Actions  real,  hypothecary,  and  mixed, 
are  also  prescribed  in  thirty  years,  L.  6.  tit.  15,  lib.  4.  Rec.  [L.  5.  tit 
8.  lib.  11.  Nov.  Rec.] 

to  be  obserred,  that  the  words  of  the  law  are  **  y  ia  aeeion  ferwanal^  y^la  exeeuioria  dada 
sobre  ella  ae  prescriba,"  (in  the  singular,)  and  it  may  be  thence  urged  that  the  conjunction 
is  used  disjunctively,  and  not  copulatively.  The  reader  may  form  his  own  conclusions 
upon  the  point,  by  referring  to  the  noble  compiler  of  the  Practical  Institutes  in  the  No. 
quoted ;  and  in  those  preceding  it,  to  No.  29.  inclnsire.  Also  to  Carleval  de  Judiciis^  tit 
3.  dispnt.  4.  N.  6.  et  seq.  Azevedo  on  L.  6.  tit  15.  lib.  4.  de  la  Rec.  No.  43.  Anion,  GovMZ* 
on.  L.  63.  Toro;  FarCadorius  rer.  Quotidian,  Lib.  l.Cap.  1.  §  14.  p.  14,  &c. 
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TITLE  III. 

OF  TESTAMENTS  AND  INHERITANCES. 

[  104  ]  The  second  right  in  the  thing  is  that  by  inheritance;  which 
is  no  more  than  the  right  of  succeeding  to  the  property  which  a 
deceased  person  had  at  the  time  of  his  death:  an  inheritance  is  gained 
by  testament,  or  ab  intestaiOy  Prolog,  tit.  13.  P.  6.  [Prol.  tit.  13,  P.  6.] 

Cap.  1.  §  1.  Testament  is  a  testimonial  in  which  is  contained  and 
set  forth  the  will  of  him  who  makes  it,  establishing  or  appointing  his 
heir,  and  disposing,  as  he  thinks  fit,  of  his  property  after  his  death, 
L.  1.  tit'l.  P.  6.  [L.  1.  tit.  1.  P.  6.] 

It  is  of  two  sorts,  open  {abler lo)  and  closed  (cerrado).  The  open, 
or  nuncupative  will,  ought  to  be  executed  before  a  public  escribano 
and  three  witnesses,*  inhabitants  of  the  place;  and  if  the  testator  is 
blind,  five  are  necessary;  and  if  there  is  no  escribano^  five  witnesses 
of  the  place  are  requisite,  unless  they  cannot  be  met  with,  and  then 
three  inhabitants  of  the  place,  or  seven  strangers  or  non-residents 
(forasieros)  will  be  sufficient,  L.  1.  tit.  4.  lib.  5.  Rec.  [L.  1.  tit.  18. 
lib.  10.  Nov.  Rec]  The  closed,  or  written  will,*  which  is  made  in 
secret  (en  poridad),  according  to  L.  2.  tit.  1.  P.  6.,  [L.  2.  tit.  1.  P.  6.] 
is  delivered  to  the  escribano,  signed  on  the  outside  by  the  testator 
and  seven  witnesses,  with  the  attestation  of  the  escribanOy  L.2.  tit.  4, 
lib.  5.  Rec.  [L.  2.  tit.  18.  lib.  10.  Nov.  Rec.] 

§  2.  All  those  whom  the  laws  do  not  expressly  prohibit,  may  make 
a  testament,  L.  13.  tit.  1.  P.  6.  [L.  13.  tit.  1.  P.  6.]  Wherefore  1st, 
The  child  who  is  under  the  power  of  the  father,  if  a  male  above 
fourteen,  or  if  a  female,  above  twelve  years  of  age,  may  make  a 
testament,  L.  4.  tit.  4.  lib.  5.  Rec,  [L.  4.  tit.  18.  lib.  10.  Nov.  Rec] 
which  alters'  in  this  respect,  L.  13.  tit.  1.  P.  6.  2d,  The  madman 
cannot  make  a  testament,  nor  the  spendthrift  (degastador),  who  shall 
be  prohibited  by  the  judge  from  aliening  his  property,  L.  13.  tit.  1.  P. 
6.  [L.  13.  tit  1.  P.  6,]     3d,  Nor  they  who  are  deaf  and  dumb  from 

1  By  order  of  his  Royal  Hi^rhness  the  Prince  Recent  in  Council,  8th  June,  1816, 
proclaimed  in  Trinidad  9th  August,  1816,  all  wills,  testaments,  and  codicils  made  within 
the  Island  of  Trinidad,  shall  be  attested  by  three  male  witnesses,  domiciliated  inhabitants 
of  the  place  and  quarter  wherein  the  same  shall  be  made,  or  of  two  such  witnesses,  and 
the  Commandant  of  such  quarter.  Vi<2e  Appendix  M. 

>  Although  an  open  or  nuncupative  will  may  also  be  in  writing,  accordinfif  to  L.  1. 
tit  1.  p.  6. 

9  L.  4.  tit  18k  lib.  10.  Not.  Rec.  does  not  alter  L.  13.  tit  1.  P.  6.,  it  only  declares,  that 
a  son  or  daughter,  although  under  parental  power,  may  make  a  testament,  if  of  legitimate 
or  competent  age  to  make  such;  which  age  is  fixed  by  the  law  of  the  6th  Parlida  cited; 
and  see  Aztvedo  on  L.  4.  tit  4.  lib.  5,  Rec.  n.  1. 
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birth/  but  those  who  should  became  so  from  sickness,  are  permitted 
to  make  a  testament  if  written  with  their  own  hand,  L.  13.  tit.  1.  P.  6. 
[L.  13.  tit  1.  P.  6.]  4th,  The  person  condemned*  for  crime  may  dis- 
pose by  testament  of  his  property,  with  the  exception  of  that  confis- 
cated,* L.  3.  tit  4.  lib.  5.  Rec,  [L.  3.  tit  18.  lib.  10.  Nov.  Re6.]  which 
alters  L.  15.  tit  1.  P.  6.  5th,  The  heretic  convict,  or  the  adjudged 
traitor,  cannot  make  a  testament/  L.  1^.  tit  1.  P.  6.  [L.  15.  tit  1.  P. 
6.]  6th,  They  who  embrace  a  religious  order,  may  make  a  testa- 
ment before  they  take  the  vow,  but  not  after  {antes  de  ia  [  105  ] 
pro/esion)j  &c.,  L.  17.  tit  1.  P.  6.  andL.  11.  tit  6.  lib.  3.  [L.  17.  tit  1. 
P.  6.]  Fuero  Seal.  7th,  A  clergyman  may  dispose  of  any  of  his 
property  by  way  of  last  will,  L.  ^.  tit  21.  P.  1.  [L.  3.  tit  21.  P.  I.] 
8th,  The  pilgrim  may  freely  dispose  of  his  property  by  testament, 
L.  2.  tit  12.  Lib.  1.  Rec.  [L.  2.  tit.  30.  lib.  1.  Nov.  Rec] 

§  3.  The  persons  who  cannot  make  a  testament,  cannot  be  wit- 
nesses to  one,^  nor  can  women,  LI.  9.  and  10.  tit  1.  P.  6.  [LI.  9  and 
la  tit  1.  P.  6.] 

§  4.  As  the  will  of  man  is  of  such  a  nature  that  it  varies  in  many 
ways,  L.  25.  tit  1.  P.  6.,  [L.  25.  tit.  1.  P.  6. J  the  testator  is  at  liberty 
to  change  his  testament  as  often  as  he  pleases  up  to  his  death,  L.  25, 
tit  1.  P.  6.  [L.  25.  tit  1.  P.  6.]  This  may  happen  in  two  ways,  either 
by  making  another  testament,  or  by  tearing  up  or  destroying  that 
already  made. 

Hence  it  is^  in  order  that  the  testament  last  made  may  revoke  or 
annul  antecedent  ones,  it  must  be  complete;  that  is,  with  the  same 
solemnities  and  requisites  we  have  before  spoken  of,  [LI.  21.  and  23. 
tit  1.  P.  6.  [LI.  21.  and  23.  tit  1.  P.  6.]  2d,  That  if  in  the  last  testa- 
ment the  heir  is  changed  for  a  certain  or  assigned  reason  or  motive 
which  shall  prove  to  be  false,  it  shall  not  deprive^  the  first  heir  of  the 
inheritance,  although  the  second  or  last  testament  may  take  effect  as . 
to  the  bequests  or  legacies,  L.  21.  tit  1.  P.  6.,[L.  21.  tit  1.  P.  6.] 
3d,  That  the  cancellation  of  the  testament  ought  to  be  made  inten- 

*  That  18,  if  tach  person  be  without  nndcratandio^  otherwise  he  is  not  prohibited,  it 
woold  seem.    See  Cft.  Lope*,  GI.  11.  on  L.  13.  tit  1.  P.  & 

*  To  natoral  or  civil  death;  hj  wliich  lost  is  meant  banishment  or  transportation. 

*  That  is,  so  declared  by  law,  as  attaching  to  the  commission  of  the  crime;  or  shall  be 
declared  confiscated  by  the  sentence  of  the  judge.  See  Axevedo  on  L.  4.  tit  4.  lib.  5. 
Hec4  and  see  L.  3.  tit  la  lib.  10.  Not.  Rec. 

7  Nor  by  L.  16.  tit  1.  P.  6.  cited,  can  persons  convicted  of  libels  charging  others  with 
infiimoas  offences. 

"  Members  of  religions  orders  {religiovti)^  obeerrea  PaZaetos,  cannot  make  a  will,  and 
yet  tliere  is  no  statute  or  law,  which  prohibits  them  from  being  witnesses  to  one.  There 
ate  others,  also,  on  the  contrary,  who  are  prohibited  from  being  witnesses,  snd  are  not 
prohibited  from  making  a  will.  Such,  in  the  first  place,  are  women,  those  adjud^d 
thieves  or  robbers,  persons  guilty  of  homicide,  and  those  who  have  committed  similar 
oflences,  I*  9.  tit  1.  P.  6.  Such  persons  labor  under  an  absolute  disability,  differing 
from  those  who  are  subject  to  a  relative  disqualification.  Such  are  children  in  respect 
of  the  will  of  their  parents,  Slc  LI.  14  tit  16.  P.  3. 

Women  are  mentioned  in  the  text  as  an  exception;  and  the  remaining  persons  set  forth 
in  the  noCo  c^  the  learned  professor,  are  incompetent  as  witnesses,  by  reason  of  infitmy, 
lektknshipi  intereirt,  dus.    See  farther  LI.  9, 10.  and  11.  tit  1.  P.  6. 
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tionally^  and  not  accidentally ^  L.  24.  tit.  1.  P.  6.,  [L.  24.  tit  1.  P.  6.] 
which  says,  that  it  is  enough  to  tear  part  of  the  writing  in  order  to 
render  it  invalid.^ 

From  the  liberty  which  every  one  possesses  to  make  a  will^  it  fol* 
lows  that  whoever  shall  impede  or  restrain  it  by  fraud  or  force,  shall 
be  deprived  of  that  part  which  he  was  entitled  to  inherit  or  take  from 
the  testator,  and  which  shall  be  applied  to  the  exchequer  (camara)^ 
LI.  26.  and  27.  tit.  1.  P.  6.;  [LI.  26.  and  27.  tit  1.  P.  6.]  and  even  if 
any  injury  residts  from  his  conduct,  he  shall  be  obliged  to  make 
satisfaction  to  the  injured  party  in  double  the  amount,  L.  29.  tit  L 
P.  6.  [L.  29.  tit.  1.  P.  6.] 

§  5.  Hence  it  also  arises,  that  another  person  may  be  authorised 
to  make  a  testament  for  the  principal,  L.  6.  tit.  5.  lib.  3.  Fvero 
JReaf^  who  is  called  delegate  or  substitute  {comisario) j  whose 
powers  are  established  under  these  laws.  Ist^  That  the  delegate 
[  106  ]  cannot  meliorate  (mejorar),  substitute,  nor  name  an  heir 
without  special  power,^^  L.  5.  tit.  4.  Ub.  5.  Rec.  [L.  1.  tit  19.  lib. 
10.  Nov.  Rec.]  2d,  That  having  only  a  general  power,  he  can 
merely  discharge  the  conscientious  duties  of  the  testator;  as  paying 
debts,  disposing  of  the  fifth  for  the  benefit  of  his  soul,  dividing 
the  remnant  between  the  heirs  ab  intestato^  and  if  there  be  none, 
disposing  of  it  for  pious  uses,  L.  6.  tit  4.  lib.  5.  Rec.  [L.  2.  tit  1 9.  lib. 
10.  Nov.  Rec]  3d,  That  without  special  power,  he  cannpt  revoke 
the  testament,  nor  any  disposition  made  by  it,  LI.  8.  and  9.  tit  4.  lib. 
5.  Rec  [LL  4.  and  5.  tit  19.  lib.  10.  Nov.  Rec]  4tb,  That  the  heir 
being  appointed  by  the  testator,  the  camisario  can  only  dispose  of 
the  fifth,"  L.  11.  tit  4.  lib.  5.  Rec,  [L.  6.  tit  19.  lib.  10.  Nov.  Rec] 
and  not  doing  it,  the  heirs"  are  to  distribute  the  fifth  for  the  benefit 
of  the  testator's  soul,  L.  10.  tit.  4.  lib.  5.  Rec  [L.  13.  tit  20.  lib.  10. 
Nov.  Rec]  5th,  The  time  he  has  for  making  the  necessary  disposi* 
tions  is  four  months;  if  he  be  out  of  the  place,  six  months;  and  one 
year  if  he  be  absent  from  the  kingdom,  L.  7.  tit  4.  lib.  5.  Rec.  [L.  3. 
tit  19.  lib.  10.  Nov.  Rec]  6th,  If  there  be  many  delegates  (comi- 
sarios),  and  some  die,  the  power  remains  entire  to  the  survivor;  and 
if  there  be  a  disagreement,^  they  must  have  recourse  to  the  judge  to 
determine  it,  [L.  12.  tit.  4.  lib.  5.  Rec.  [L.  7.  tit.  19.  lib.  10.  Nov.  Rec] 
7th,  The  power  that  is  given  to  the  delegate  must  contain  or  be 

9  Provkled  H  be  not  proved  to  have  been  done  aoeidentally,  L.  34.  tit  1.  P.  6.  ad  Jin. 

10  (« Xho  testator,*'  aays  Palaciaa^  **  naming  therein  the  person  whom  he  directs,  tho 
trustee,  or  fidei  commissary,  to  instttate  heir,  L.  9.  tit  19.  lib.  10.  Nov.  Rec. 

"  **  That  is  to  say,**  observes  Palaeios^  **  that  when  the  testator  hath  appointed  an 
heir,  and  hath  given  power  to  another  to  complete  his  will,  or  the  disposal  of  his  property, 
the  tras^  (comtsarto)  cannot  dispose  of,  or  bequeath,  after  payment  or  discharge  of  tho 
debts  and  barthens  of  the  testator,  more  than  the  fifth  part  of  his  property,**  unless,  L.  6. 
tit  19.  lib.  10.  Nov.  Ree.,  cited  by  the  learned  professor,  adds,  the  tmstee  is  specially 
authorised  to  do  more. 

i>  And  not  being  necessary  (/ercotot)  heirs.    See  L.  13.  tit  20.  lib.  10.  Nov.  Rec  cited. 

u  It  must  be  determined  by  the  majority;  and  if  no  mnjority,  recourse  muat  be  had  to 
the  asaistanee  of  the  judge  or  alcalde^  who  forming  one  of  the  majority,  will  decide.  See 
L.  7.  tit  19,  lib.  10.  Nov.  Reo.  dted. 
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executed  with  the  same  solemnitjr  as  the  testament,  L.  13.  tit.  4.  lib. 

5.  Kec.  [L,  8.  tit.  19.  lib.  10.  Nov.  Rec]  8th,  The  power  of  assign- 
ing the  third  and  fifth  by  way  of  melioratic5n  {mejora)y  can  never  be 
delegated  to  another^  L.  3.  tit.  6.  lib.  5.  Rec.  [L.  3.  tit.  9.  lib.  10.  Nov. 
Rec.] 

§  6.  The  wills  of  soldiers  who  are  on  actual  service  {en  guerra 
actual),  do  not  require  such  solemnity,  and  it  is  suflBcient  that  the 
will  be  proved  by  two  witnesses,  or  by  a  simple  writing  under  the 
hand  {depufto)  of  the  soldier,  Orden  Milit.  trat.  8.  tit  11.  Art  1,2. 
S^  and  4. 

§  7.  A  codicil  is  also  a  species  of  will,  that  is,  a  short  writing  which 
some  men  make  after  or  before  their  testaments  are  made,  L.  1.  tit 
12.  P.  6.  [L.  1.  tit  12.  P.  6.]  Codicils  are  made  with  the  same  so- 
lemnity as  the  open  or  nuncupative  testament,  L.  2>  tit  4.  lib.  5.  Rec; 
[L.  2.  tit  18.  lib.  10.  Nov.  Rec.];  and  are  made  use  of  to  bequeath, 
to  substitute  an  heir,"  and  to  correct  the  testament,  L.  1:  tit.  12.  P.  6. 
[L.  1.  tit  12.  P.  6.] 

Cap.  2.  The  most  principal  part  of  the  will  is  the  institution  or 
appointment'Of  an  heir,  the  establishment  of  whom  and  other  things 
relating  thereto,  we  are  about  to  explain. 

The  institution  of  an  heir  is  the  establishment  by  one  man  of  an- 
other as  his  heir,  so  that  he  remains  proprietor  after  the  testator's 
death  of  his  property,  or  some  part  of  it,  in  the  place  of  the  testator, 
L.  1.  tit  3.  P.  6.  [L.  1.  tit  8.  P.  6.] 

To  understand  this,  it  is  necessary  to  consider  three  things  [  107  ] 
1st,  Who  may  or  may  not  be  heirs.  2d,  How  and  in  what  manner 
they  ought  to  be  established  or  appointed,  dd.  How  the  testator  may 
dispose  of  his  property. 

§  1.  As  to  what  relates  to  the  first  point,  we  say,  that  every  per- 
son, community,  or  corporate  body,  church,  &c.  may  be  heir,  whonl 
our  laws  do  not  prohibit  from  being  so,^  L.  2.  tit  3.  P.  6.  [L.  2.  tit 
3.  P.  6.]  They  prohibit,  1st,  apostates,  renegados,  persons  condenmed 
\o  the  mines,  and  associations,  or  bodies  of  men  which  have  been 
formed  contrary  to  law,  or  without  the  permission  (voluntad)  of  the 
prince,  L.  4.  tit.  3.  P.  6.  [L.  4.  tit  3.  P.  6.]  2d,  The  incestuous  chil- 
dren of  the  clergy,  who  are  not  only  rendered  incompetent  to  inherit, 
but  cannot  enjoy  any  bequest  from  their  father  nor  their  paternal 
idations,  L.  4.  tit  3.  P.  6.  and  L.  6.  tit  8.  lib.  5.  Rec.  [L.  4.  tit.  3.  P. 

6.  L,  4.  tit.  20.  lib.  10.  Nov.  Rec]  3d,  Illegitimate  children,  if  there 
be  lawful  children  or  ascendants  of  the  father;  but  they  shall  be  able 
to  inherit  from  their  mother  in  preference  to  ascendants,  and  this, 
notwithstanding  they  may  be  the  oflfepring  of  an  incestuous  or  a  con- 

14  An  beir  canDot  be  rabstitiited  directly,  nor  can  a  condttioo  be  imposed  upon  him  by 
a  codicil;  neither  can  an  inheritance  be  g^iven  or  taken  awoj  directly  by  it.  although  it 
any  indirectly  by  means  of  9,Jideuc€mmi8$ary;  not,  however,  it  is  presumed,  in  the  case  of 
a  neceanry  heir.    See  L.  9.  tit  13.  P.  6.  and  L.  7.  tit  3.  P.  6. 

tt  Confirmed  by  L.  5.  ibid,  which  see. 
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demned  intercourse"  {dariado  ayuntamtento),^''  L.  7.  tit.  8.  lib.  5. 
Rec.  [L.  5.  tit.  20.  lib.  10.  Nov.  Rec]  which  amends  L.  11."  tit.  3. 
P.  6.  4th,  Illegitimate  children  do  not  inherit,  but  in  default  of  legiti- 
mate children;  but  they  must  be  made  legitimate  by  a  subsequent 
marriage,  or  by  the  royal  authority,"  L.  10,  tit.  8.  lib.  5.  Rec.,  and 
L.  9.  tit.  15.  P.  4.  [L.  7.  tit.  20.  lib.  10.  Nov.  Rec.  L.  9.  tit.  15.  P.  4.] 

§  2.  The  establishment  of  heir  ought  to  be  made  in  a  complete  or 
finished  testament  (acabado)  and  not  in  any  other  writing,*  L.  7.  tit. 
3.  P.  6.  [L.  7.  tit.  3.  P.  6.],  with  his  express  nomination,  absolutely 
or  conditinally. 

Hence  it  follows,  1st,  That  the  institution  of  heir  cannot  be  made 
in  a  codicil,  unless  it  takes  its  force  or  effect  from  some  clauses  ex- 
pressed in  the  testament;  but  if  it  be  declared  by  the  testament,  that 
a  part  of  the  testator's  property  shall  be  assigned  by  the  codicil  to  the 
heir  named  in  the  testament,  and  no  expression  or  specification  of 
this  part  is  afterwards  made  in  the  codicil  he  shall  be  absolute  heir 
of  the  testator's  property,  which  is  not  devised  or  bequeathed  to  an- 
other, L.  9.  tit.  3.  P.  6.  [L.  9,  tit.  3.  P.  6.],  and  if  there  were  two 
persons  so  appointed,  they  shall  inherit  equal  parts,  L.  9.  tit  3.  P.  6. 
[L.  9.  tit.  3.  P.  6.]  2d,  The  heir  named  or  appointed  by  the  will, 
cannot  be  set  aside  or  deprived  of  the  inheritance  by  the  codicil,*^ 
although  a  person  may  be  substituted  by  it  to  succeed  him,  L.  7.  tit. 
3.  P.  6.  [L.  7.  tit.  3.  P.  6.]  3d,  A  person  being  once  absolutely  or 
unconditionally  instituted  heir  by  the  testament,  cannot  be  saddled 
with  any  condition  by  the  codicil,  L.  8.  tit.  3.  P.  6.  [L.  8.  tit  3.  P.  6.] 
4th,  If  there  be  two  persons  of  the  same  name,  some  particular  clr- 
[  108  ]  cumstance  should  be  expressed,  in  order  that  the  intention  of 
the  testator  may  be  known  and  clearly  understood,  L.  10.  tit  3.  P.  6. 
[L.  10.  tit  3.  P.  6.]  5th,  That  this  circumstance  should  not  be  de- 
famatory {irifamatoriq)  because  it  annuls  the  establishment  of  heir; 
.  although  it  will  not  produce  such  effect,  if  the  testator  only  speaks  ill 
of  him  generally,  L.  10.  tit  3.  P.  6.  6th,  That  the  nomination  or 
appointment  is  not  valid,  if  a  mistake  be  made  in  the  person  of  the 
heir,  L.  12.  tit  3.  P.  6.  [L.  12.  tit.  3.  P.  6.]  7th,  That  a  person  be- 
ing  established  heir  of  a  certain  part  of  the  testator's  property,  if  no 

w  This  18  wrong.  The  law  cited  prohibits  iuch  from  inherit  ing  from  their  mothem, 
either  ex  testamento  or  ah  inttttato;  but  permits  the  mother  to  give  during  life,  or  to  be- 
queath  to  them,  the  5th  part  of  her  property,  and  no  more,  which  she  is  allowed  to  dis- 
pose of  for  the  benefit  of  her  soul. 

IT  Such  for  which  the  mother  is  liable  to  suffer  death.  See.  L  5.  tit  30.  lib.  10.  Nov^. 
Rec. 

IS  The  citation  is  erroneous;  it  is  supposed  L.  4.  of  the  same  title  and  part  is  meant 

19  If  legitimated  bj  royal  authority,  they  are  excluded  from  inheriting  by  the  subse- 
quent  birth  of  legitimate  children,  or  by  the  connubial  legitimation  of  illegitimate  ones, 
although  they  are  on  an  equal  footing  w  th  both  the  otliers,  as  to  honors  and  pre-emi- 
nences, and  other  things  in  right  of  their  parents.  See  L.  7.  tit  20.  lib.  10.  Nov.  Rec, 
eited. 

^  t.  e.  codicil.    See  the  law  cited. 

«  See  note  14. 
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other  heir  is  appointed,  the  first  will  be  heir  of  the  whole  property?? 
(provided  there  be  no  necessary  {forzosos)  heirs  of  the  testator),  and 
if  in  the  same  manner  there  be  two  persons  appointed,  they  shall 
divide  the  inheritance  in  the  above  case;  which  rule  is  also  under- 
stood to  take  place  in  the  case  of  one  person  being  named  heir  of 
one  portion  of  the  property,  and  two  persons  of  the  other  proportion, 
L.  14.  tit.  3.  P.  6.  [L.  14,  tit  3.  P.  6.]  8th,  That  if  the  poor  people 
of  any  city  be  left  heirs,  the  appointment  will  be  understood  to  regard 
those  who  may  be  found  disabled  in  the  hospitals,  and  not  those  who 
ask  charity  in  the  streets;  and  if  no  particular  place  or  city  is  speci- 
fied, the  poor  of  the  place  where  the  will  was  made,  will  be  the 
heirs,  L.  20.  tit.  3.  P.  6.  [L.  20.  tit  3.  P.  6.]  9th,  That  if  the  esta- 
blishment of  heir  is  made  to  take  efifect  at  or  from  a  certain  day,  the 
time  will  be  considered  as  not  expressed,*^  L.  15.  tit  3.  P.  6.  [L.  15. 
tit  3.  P.  6.]  Condition  is  a  sort  of  declaration  which  testators  are 
wont  to  express  in  the  establishment  of  heirs,  for  the  purpose  of  ex- 
tending to  them  the  enjoyment  of  the  inheritance,  or  of  the  bequest, 
until  the  condition  be  fulfilled,  L.  1.  tit  4.  P.  6.  [L.  1.  tit  4.  P.  6.] 
Conditions  are  express  or  tacit.  Some  relate  to  the  time  past,  others 
to  the  present,  and  others  to  the  future.  Of  these  some  are  possible 
and  others  impossible.  The  impossible  ones  cannot  be  fulfilled, 
either  as  being  contrary  to  nature,  or  to  law,  or  to  fact,  or  for  being 
doubtful  and  obscure.  Of  the  possible  conditions  some  depend  on 
the  power  of  men,  others  on  contingency,  and  others  on  both  together, 
L.  1.  tit.  4.  P.  6. 

The  condition  of  time  past,  present,  and  future,  is  valid  in  the 
institution,  L.  2.  tit.  4.  P.  6.  [L.  2.  tit  4.  JP.  6.]  Impossible  conditions 
against  nature  do  not  vitiate  the  nomination  of  heir,  and  are  con- 
sidered as  not  expressed,  L.  3.  tit  4.  P.  6.  [L.  3.  tit.  4.  P.  6.]  The 
same  we  say  as  to  the  impossible  conditions  against  law,  under 
which  title  are  comprehended  those  that  are  immoral,  and  [  109  ] 
contrary  to  piety,  good  manners,  and  the  law  of  nature,  LI.  3.  and 
6.  tit  4.  P.  6.  [LI.  3.  and  6.  tit.  4.  P.  6.]  Conditions  contrary  to  fact, 
those  which  are  doubtful  and  obscure,  vitiate  or  invalidate  the  institu- 
tion of  heir,  L.  5.  tit.  4.  P.  6.  [L.  5.  tit  4.  P.  6.] 

Possible  conditions  must  be  first  performed  before  the  person 
named  heir  can  obtain  possession  of  the  inheritance  or  bequest,  LI. 
7, 8,  and  9.  tit  4.  P.  6.  [LI.  7,  8,  and  9.  tit  4.  P.  6.]  The  tacit,  or 
silent  condition  is  that  which  is  understood  to  be  the  will  of  the 
testator.     See  L.  10.  tit  4.  P.  6.^  [L.  10.  tit.  4.  P.  6.] 

32  It  would  Mem  that  th«  testator's  heir  at  law  woald,  in  this  cane,  take  or  inherit  the 
mnainder,  or  andisposed  part  of  the  tcBtator's  property,  under  L.  1.  tit.  18.  lib.  10.  Nov. 
Rec;  which  law  directs  this  course  in  the  case  of  there  bcinff  bo  heir  at  all  instituted  or 
appointed  under  the  testator's  wilL 

^  In  other  words,  the  nppointmcnt  will  take  effect  immediately  on  the  death  of  the 
testator:  but  it  is  said  by  Palacio§,  in  a  note  on  this  possngc,  that  La^  1.  tit.  18.  lib.  10. 
Not.  Rec,  alters  this  provision  in  L.  15.  tit.  3.  p.  6.;  and  that  such  an  appointment  will 
take  effect  ocoordinf?  to  the  testamentary  direction,  and  the  intention  of  the  testator. 

M  The  case  put  is,  if  testator  have  two  sons,  and  leave  his  property  equally  between 
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But  it  is  to  be  observed,  1st,  Ttiat  if  two  persons  be  established 
heirs,  one  conditionally,  and  the  other  purely,  the  first  will  not  pre- 
vent the  latter  from  immediately  obtaining  his  proportion  of  the 
inheritance,  L.  12.  tit.  4.  P.  6.  [L.  12.  tit.  4.  P.  6.]  2d,  That  if  there 
be  many  conditions  together,  or  joint,  all  ought  to  be  fulfilled,  in 
order  that  the  establishment  may  be  valid;  and  if  they  are  separate 
at  the  election  of  the  heir,  it  will  be  sufScient  that  he  fulfil  one,  L.  13. 
tit  4.  P.  6.  [L.  13.  tit.  4.  P.  6.]  3d,  That  if  the  condition  fails  to 
be  fulfilled  by  fault  of  .him  who  imposed  it,  the  nomination  of  heir 
is  valid.    See  LI.  14, 15,  and  16.  tit.  4.  P.  6.«  [LI.  14, 15,  and  16.  tit 

4.  P.  6.] 

§  3.  With  respect  to  the  mode  in  which  a  testator  may  dispose  of 
his  property,  it  is  an  indisputable  principle  of  the  laws  of  Castille,  that 
if  he  have  children  or  grandchildren,  &c.,  he  must  necessarily  institute 
them  heirs,  and  can  only  dispose  in  favor  of  strangers,*^  or  other  per- 
sons, of  the  remnant  of  one*fifth  of  his  property;  because,  out  of  this, 
before  all  things,  are  defrayed  the  expenses  of  interment,  masses,  &c.; 
and,  in  the  second  place,  he  has  the  privilege  or  liberty  of  bettering 
(mejorar)  any  of  his  children  or  grandchildren  he  shall  please,  by 
the  addition  of  the  third,^  (that  is,  the  third  part  of  his  property,  the 
fifth  being  deducted,)  L.  9.  tit  5.  lib.  3.  Fuero  Seal.  h.  13.  tit  6.  lib. 

5.  Rec.  and  L.  214.  de  Eslilo.  [L.  9.  tit  20.  lib.  10.  Nov.  Rec.]  In 
default  of  children  and  grandchildren,  {descendientesy)  a  testator 
must  devise  or  bequeath  in  favor  of  his  fathers  and  grandfathers,  or 
ascendants,  if  he  should  have  any,  with  the  exception  of  the  third,^ 
of  which  he  can  dispose  freely;  and  this  takes  place  if  there  be  no 
custom  to  the  contrary,  L.  1.  tit  8.  lib.  5.  Rec  [L.  1.  tit  20.  lib.  10. 
Nov.  Rec.] 

both,  with  benefit  of  snryiTorehip,  and  one  son  die,  leavingr  issne,  the  law  interprets  the 
tefltator*8  will  to  be,  that  the  children  shall  take  their  father's  share,  and  not  their  sur- 
viving uncle.  The  interpretation  is  different  if  the  devisees  be  two  stran^fers,  and  not 
the  sons,  (or  heirs /orzosot  of  tho  testator,)  who  would  take  according  to  the  real  meaning 
of  the  words  of  the  devise. 

>*  There  is  a  case  mentioned  in  L.  14.  tit  4.  p.  6.,  in  which,  although  the  condition 
fails  to  be  performed  without  the  fault  of  him  who  imposed  it,  yet  the  establishment  of 
heir  does  not  take  place :  as  if  the  condition  should  be,  that  such  a  woman  should  be  heir 
of  testator,  if  she  married  with  such  a  person ;  then,  if  either  should  die  before  the  fulfil, 
ment  of  the  condition,  the  appointment  would  not  take  place ;  and  ao  condition  can  be 
imposed  to  the  prejudice,  or  in  regard,  it  is  presumed,  of  the  legitimate  shares  of  the  in- 
heritance of  necessary  heirs. 

^  Collateral  relationa  are  so  considered  in  this  respect 

^  PalacioB  (nota  2)  on  this  passage  says,  that  a  parent  may  better  (mejcrar)  any  one 
of  his  children  by  the  bequest  or  devise  of  the  tliird  and  the  remnant  of  the  fifth  (en  el 
tercio  y  remnatUe  del  quinto)  of  his  property,  provided  he  should  not  dispose  of  the  rem- 
nant of  the  fifth  in  favor  of  a  stranger;  and  that  is  what  is  said  with  respect  to  the  terete 
being  the  third  part  of  the  property,  after  the  fifth  being  deducted,  is  understood  when 
both  mejoroM  of  tliird  and  fifth  (tercio  y  quinto)  have  been  granted ;  and  the  testatiir 
should  not  wish  the  iereio  to  be  deducted  before  the  ^atfito;  and  see  L.  3.  tit  6.  lib.  10. 
Nov.  Rco. 

ss  It  seems  by  L.  6.  tit  90.  lib.  10.  Nov.  Rec,  that  a  testator  may  bequeath  in  entire 
prejudice,  or  exclusion  of  his  parents  or  ascendants,  in  favor  of  his  natural  children,  pro- 
vided be  hat  no  lawful  children  or  descendants.    See  this  law. 
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From  this  principle  we  conclude,  1st,  That  if  the  testator  has  no 
necessary  {Forzosos)  heirs  who  have  been  mentioned,  he  may  leave 
his  property  to  strangers,  L.  3.  tit.  5.  lib.  3.  Fuero  Real;  which  title 
includes  relations  who  are  not  of  thQ  descending  or  ascending  line, 
L.  21,  tit  3.  P.  6.;  [L.  21.  tit.  3.  P.  6.;]  and  in  such  case  nmy  take 
place  what  is  laid  down  in  U,  16,  17, 18,  and  19.  tit.  3.  P.  6.^  [LI. 
16,  17,  18,  and  19.  tit.  3.  P.  6.]  2d,  That  the  agreement  between 
husband  and  wife  to  inherit  reciprocally  the  property  of  each  [  1 10  ] 
other,  if  they  have  no  children,  is  valid,*^  L.  9.  tit.  6.  lib.  3.  Fuero 
Seat.  3d,  That  he  who  has  no  natural  children,  may  leave  his 
adoptive  child  his  heir,  L.  5.  tit.  6.  lib.  3.  Fuero  Real.  4th,  That 
although  the  illegitimate  children  of  the  mother  may  notinherit  her 
property,  if  she  has  legitimate  ones,  she  may  bequeath  them  a  fifth, 
even  though  the  offspring  of  condemned  connection,  {de  danado 
coitOj)  L.  7.  tit.  8.  Ub.  5.  Rec,  [L.  5.  tit.  20.  lib.  10.  Nov.  Rec]  5th, 
The  father  may  also  leave  to  his  bastard  and  legitimated  child  the 
fifth  of  his  property,  [L.  3.  tit.  6.  lib.  3.  Fuero  Real;  and  L.  10.  tit. 
8.  lib.  5.  Rec,  [L.  7.  tit.  20.  lib.  10.  Nov.  Rec.,]  and  in  this  manner 
must  be  understood,  L.  8.  tit.  8.  lib.  5.  Rec.^^  [L.  6.  tit.  20.  lib.  10. 
Nov.  Rec]  6th,  That  neither  during  life  nor  at  death,  can  a  testator 
grant  or  bequeath  in  mejoru  more  than  one-fifth,^  L.  12.  tit.  6.  lib.  5. 
Rec  [L.  8,  tit.  20.  lib.  10.  Nov.  Rec] 

With  respect  to  the  third  {tercio)  of  the  inheritance,  it  is  inferred 
from  the  aforesaid  axiom,  1st,  That  in  regard  of  the  mejora  of  the 
third,  conditions,  burthens,  {gravamenesy)  entails,  {rnayorazgo^) 
trusts,  (JideicomisOy)  charges,  &c,  (vinculos,)  may  be  imposed  or 
created"  among  the  lawful  descendants,  and  afterwards  among  the 
illegitimate;  and  in  default  of  these,  among  the  ascendants;  and  in 
default  of  these,  among  collateral  relations;  and  lastly,  among 
strangers,  L.  11.  tit.  6.  hb.  5.  Rec.  [L.  11.  tit,  6.  lib.  10.  Nov.  Rec] 
2d,  That  the  mejora  of  the  third  in  favor  of  children  and  descendants 
may  be  revoked  until  the  hour  of  death,  except  the  possession  hath 
been  delivered,  or  the  deed  of  writing  executed  before  an  escribanOy 
or  was  made  for  an  onerous  cause,  as  marriage,**  L.  1.  tit.  6.  lib.  5. 
Rec  [L.  1.  tit.  6.  lib.  10.  Nov.  Rec]      3d,  That  if  fathers  covenant 

*  Ab  to  the  divkion,  into  as  many  parts  as  the  testator  pkases,  &c.  of  his  property. 

SB  PalacioBj  in  note  (1)  on  this  paasage,  says  that  this  agreoment  between  husband  and 
wife,  (hermandad,)  would  not  be  valid,  although  they  should  leave  no  lawful  descendants 
or  children,  if  they  should  leave  ascendants  or  parents,  if  it  were  in  prejudice  of  the  latter; 
because,  by  L.  1.  tit.  20.  lib.  10.  Nov.  Rec,  the  property  of  the  descendants  is  the  inherit. 
anoe  and  lawful  right  of  their  ascendants,  excepting  the  third,  if  the  former  die  without 
children  or  lawful  descendants. 

«  See  Note  »,  p.  104.  ante. 

*>  See  Note  *J,  p.  104.  ante. 

»  See  L.  12.  tit.  17.  lib.  10.  Nov.  Rec  Neither  entails,  charges,  nor  perpetual  burthens, 
can  be  established  or  impossd  without  the  royal  permission. 

*^  It  is  besides  necessary  that,  in  such  cases,  no  power  hath  been  reserved  in  the  con- 
tract to  revoke  it,  nor  that  there  exist  any  of  those  causes  which  are  considered  just  or 
nfficient  in  law  to  revoke  donations.  See  L.  1.  tit  6.  lib.  10.  Nov.  Rec,  cited  in  the 
text. 

Vol.  L— 16 
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by  contract  to  melbrate,  [mejorar^)  or  not  to  do  so,  they  are  bound 
to  fulfil  the  covenant,  L.  6.  tit.  6.  lib.  5.  Rec.  [L.  6.  tit  6.  lib.  10.  Nov. 
Rec]  4th,  That  the  melioration  may  be  made  in  favor  of  the  grand- 
child, although  the  father  dies,  L.  2.  tit.  6.  lib.  5.  Rec.  [L.  2.  tit.  6.  lib. 
10.  Nov.  Rec]  Sth,  That  the  faculty  or  power  of  meUorating 
(mejorar)  by  tercio  and  quint o  cannot  be  committed  to  another,^* 
L.  3.  tit.  6.  lib.  5.  Rec.  [L.  3.  tit.  3.  Ub.  10.  Nov.  Rec]  6th,  That 
the  heir  should  pay  the  mgora  out  of  the  property  pointed  out  by 
the  testator,  except  it  cannot  be  divided,  in  which  case  he  shall  pay 
the  value  in  money,  L.  4.  tit.  6.  lib.  5.  Rec.  [L.  4.  tit.  6.  Ub.  10.  Nov. 
Rec.]  7th,  That  the  person  meliorated  may  renounce  the  inherit* 
ance,  and  accept  the  melioration,  {mejoroy)  paying  first  the  debts,  and 
deducting  them  pro  rata  from  the  said  mejora^  L.  5.  tit.  6.  lib.  5. 
Rec.  [L.  5.  tit.  6.  lib.  10.  Nov.  Rec]  Sth,  That  the  value  of  the 
fnejora  must  be  considered  with  reference  to  the  period  of  the  death 
of  the  testator,  L.  7.  tit.  6.  lib.  5.  Rec  [L.  7.  tit.  6.  lib.  10.  Nov*  Rec] 
9th,  That  the  mgoras  of  the  third  and  fifth  are  not  taken  out  of 
[  111  ]  ^^ Dotesy^^  donations  propter  nuptias,dLnd  other  donations 
which  shall  be  brought  into  collation,  {colacion^)  L.  9.  tit.  6.  lib.  5. 
Rec  [L.  9.  tit.  6,  lib.  10.  Nov.  Rec}  10th,  That  the  mgora  is  valid, 
although  the  testament  be  set  aside  on  account  of  pretention  or  dis^ 
inherison,  L.  8.  tit.  6,  lib.  5.  Rec  [L.  8.  tit.  6.  lib.  10.  Nov.  Rec] 
11th,  That  if  the  parents,  by  testament  or  by  contract  or  deed,  make 
SL  donation  to  one  child,  such  child  is  understood  to  be  benefited 
(mejorado)  in  the  amount  of  the  third  and  fifth  in  addition  to  the 
lawful  part  or  share  (tegitima^)  of  the  parent's  property,  although 
they  may  not  so  express  it,  L.  10.  tit.  6.  lib.  5,  Rec.  [L.  10.  tit.  6.  lib. 
10.  Nov.  Rec] 

From  all  that  has  been  said,  we  draw  one  general  conclusion,  that 
all  the  property  of  the  parents  is  the  lawful  portion  or  right  (/a  legi- 
tima)  of  the  children,  with  the  exception  of  a  fifth;  and  the  properly 
of  the  child,  who  dies  without  issue  or  descendants,  belongs  of  right, 
{son  legitima)  to  the  parents,  with  the  exception  of  a  third,  for  any 
regard  to  the  Falcidian  and  Trebellian  portions  of  the  Romans,  of 
which  tit.  11  P.  6.  speaks,  is  totally  foreign  from  our  law  at  this 
present. 

Cap.  3.  All  that  we  have  said  with  respect  to  necessary  heirs  (Ae- 

^  Rather  that  .the  power  of  assignment  of  the  mejora  cannot  be  committed  to  another. 
See  L.  3.  tit  6.  lib.  10.  Nov.  Rec.  quoted;  bat  L.  1.  tit  19.  Hb.  10.  Nov.  Rec.  aays,  that 
the  Jidei-comiaario  cannot  mejorar  without  a  special  power  for  that  purpose. 


the  excess  would  be  void ;  and  with  respect  to  any  gift  from  father  to  daughter,  by  way 
of  dote  or  marriage  portion,  this  would  be  reckoned  as  part  of  her  legitima  of  her  father's 


property ;  and  if  the  amoont  or  value  of  the  dote  should  exceed  her  legitima,  the  excess 
would  be  invalid,  and  would  not  he  considered  as  a  mejora  of  tercio  y  quinto^  according 
to  Azevedo,  whom  see  on  L.  10.  tit.  6.  lib.  5.  Rec,  n.  6.  and  22. ;  which  is  L.  10.  tit  6.  lib. 
10.  Nov.  Rec 
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rederoa  forzosos)  ceases  if  there  intervene  just  cause  of  disinherison. 
To  disinherit  is  to  deprive  a  person  of  the  right  he  had  to  inherit  the 
property  of  his  parent  or  grandparent,  or  of  any  other  relations, 
L.  1.  tit.  7.  P.  6.  [L.  1.  tit.  7.  P.  6.] 

§  1.  Every  person  who  can  make  a  testament,  may  disinherit,  L. 
S.  tit.  7.  P.  6.  [L.2.  tit.  7.  P.  6.];  and  so  all  descendants  and  ascend- 
ants in  the  direct  line  may  be  disinherited  by  the  persons  from  whom 
they  descend  or  ascend,  L.  2.  tit.  7.  P.  6.,  and  L.  1.^^  tit.  6.  Lib.i. 
Fuero  ReaL 

The  act  of  disinheriting  ought  to  be  made  or  expressed  with  the 
same  clearness  as  the  establishment  of  heir.  Wherefore,  1st,  The 
name  or  other  exact  designation  must  be  expressed,  which  may  show 
with  certainty  who  it  is  that  is  disinherited;  but  if  the  testator  shall 
only  have  one  child,  it  is  not  necessary  that  he  expressly  name  it,  L. 
3.  tit.  7.  P.  6.  [L.  3.  tit.  7.  P.  6].  2d,  That  the  disinherison  should  be 
made  of  the  whole  inheritance,  and  without  condition,  L.  3.  tit.  7. 
P.  7.  [L.  3.  tit.  7.  P.^  6.]  3d,  That^ome  one  of  the  causes  of  disin- 
herison to  be  mentioned,  must  intervene  and  be  expressed  by  the 
testator,  and  which  the  heirs  ^  must  prove,  L.  10.  tit.  7.  P.  6.  [L.  10. 
tit.  7.  P.  8.  J.  4th.  That  the  disinherison  may  be  set  forth  in  any 
part  of  the  testament,  L.  9,  tit  7.  P.  6.  [L  9.  tit  7.  P.  6.] 

§  2.  The  causes  for  disinheriting  descendants  are,  1st,  The  [  112  ] 
waylaying  or  preparatives  against  the  life  of  the  parent;  slander; 
and  an  accusation  from  which  infamy  or  dishonor  may  result  to  the 
parent,  except  it  be  for  an  offence  against  the  king  ^,  L.  4.  tit.  7.  P.  6. 
[L.  4.  tit  7.  P.  6J.  2d,  Practising  witchcraft,  sorcery,  or  keeping 
company  with  those  who  do  (if  it  be  that  there  are  any  persons  of 
such  description),  3d,  Adultery  of  the  son  with  the  wife  ^  of  the 
father.  4th,  Not  giving  bail  or  security  for  the  father,  if  imprisoned 
for  debt  5th,  Preventing  a  parent  from  making  a  testament,  L.  4. 
tit  7.  P.  6.  [  L.  4.  tit  7.  P.  6].  6th,  Clandestine  marriage  of  children, 
L.  1.  tit.  1.  lib.  5.  Rec  [L.  3. 1 2.  lib.  10.  Nov.  Rec]  7th,  The  daugh- 
ter who  also  prostitutes  herself  may  be  disinherited;  but  not  if  she 
does  it  after  twenty-five  years  of  age,  and  in  consequence  of  her 
fiither  not  having  endeavored  to  get  her  married,  L.  5.  tit  7.  P.  6. 
(L.  5.  tit  7.  P.  6.].  8th,  The  son  also  who  does  not  take  care  of  his 
msane  or  disabled  iather  may  be  disinherited  by  the  judge  or  by  his 
father,  if  he  returns  to  a  sound  state  of  mind,  L.  5.  tit.  7.  P.  6.  [L.  5, 
tit  7.  P.  6.]  It  is  to  be  observed  that  these  two  cases  do  not  include 
persons  under  eighteen  years  of  age,  L.  6.  tit  7.  P.  6.  [L.  6.  tit  7.  P.  6. 
9th,  So  may  the  child  and  near  relations  who  will  not  redeem  the 
parent  from  captivity,  whose  property  in  this  case  ought  to  be  sold 

'^  7*bi8  qaotatioo  from  the  Futr^  Real  foeme  erroneoui;  the  law  cited  from  the  Parti* 
iaa^  however,  faUy  sopports  the  text. 

»  Or,  in  English  legal  phraseology,  more  properly,  derisees,  orlegateee. 

*  Or  commonwealth. 

^  That  iff,  the  8tep.mother  of  the  son,  or  apy  woman  who  ia  the  concubine  of  his  father 
See  L.  4.  tit  7.  P.  6. 
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by  the  diocesan  for  the  redemption  of  captives.  10th,  Finally^*,  the 
person  who  abandons  the  catholic  religion^  may  be  disinherited, 
L.  7.  tit.  7.  P.  6.  [L;  7.  tit.  7.  P.  6]. 

§  3.  For  the  same  causes,  and  under  the  same  disposition  of  law, 
with  the  exception  of  the  2d,  4th,  6th,  and  7th,  may  children  disin- 
herit their  parents  and  other  ascendants  as  expressed  by  L.  11.  tit.  7. 
P.  6.  [L.  II.  tit.  7.  P.  6.] 

«  §  4.  Brothers  may  disinherit  expressly  or  tacitly;  that  is,  naming 
their  brothers  and  other  relations  of  the  collateral  line  with  cause  or 
without  it;  but  there  is  this  difference,  that  in  disinheriting  them  with^ 
out  cause,  if  the  testator  appoint  as  heir  a  man  of  infamous  or  bad 
character,^  this  appointment  will  not  be  valid,  and  the  brother  or  re- 
lation shall  inherit;  but  if  there  be  a  just  cause  expressed,  the  will 
cannot  be  set  aside.  These  just  causes  are  reduced  to  the  attempting 
or  the  committing  something  against  the  life  of  the  testator,  or  in  de- 
terioration of  his  property,**  L.  12.  tit.  7.  P.  6.  f  L.  12.  tit.  7.  P.  6.] 

§  5.  Besides  what  has  been  mentioned,  there  are  other  causes  for 
which  generally  an  heir  ought  to  lose  the  inheritance  of  the  deceased, 
which  are,  1st,  If  the  heir  should  enter  on  the  inheritance  before  pre- 
[  113  ]  ferring  a  charge  or  accusation  (querella)  to  the  judge  of 
the  death  of  the  deceased  testator,  caused  by  those  of  his  family;  or 
if  it  were  committed  by  a  stranger,  and  he  should  not  prefer  the  charge 
within  five  years,  L.  13.  tit.  7.  P.  6.  [L.  13.  tit.  7.  P.  6;],  and  L.  11. 
lit.  8.  lib.  5.  Rec.^'  [L.  11.  tit.  20.  lib.  10.  Nov.  Rec],  which  is  not 
understood  with  regard  to  minors,  L.  11.  tit.  8.  lib.  5.  Rec.  [L.  11.  titi 
20.  lib.  10.  Nov.  Rec],  nor  as  to  the  heir  who,  after  having  made  the 
complaint  or  accusation,  should  desist  from  it,  L.  15.  tit.  7.  P.  6.  [L. 
15.  tit.  7.  P.  6.]  2d,  If  it  be  evident  who  killed  the  testator,  and  the 
heir  should  open  the  will  without  accusing  them,  L.  13.  tit.  7.  P.  6. 
[L.  13.  tit.  7.  P.  6.]  3d,  The  alleging  the  will  in  which  he  was 
established  heir  to  be  a  false  instrument,  whether  he  do  it  as  party  or 
advocate,  unless  it  be  in  his  quality  of  fiscal,  or  as  the  guardian  of 
any  minor,  L.  13.  tit.  7.  P.  6.  4th,  The  delivering  the  inheritance  to 
one  prohibited  by  law  to  receive  it,  although  it  be  at  the  request  of 

41  L.  5.  tit  7.  P.  6.  montioDB,  as  causes  of  disinherison  by  father,  his  son^s  fi^htin^ 
with  another  man,  or  with  beasts,  for  money. 

^  Or  becomes  heretic.  It  is  to  be  hoped  that  the  severity  of  this  law  is  not  en 'breed, 
bat  that  it  is  obsolete  in  practice,  and  wilt  not  in  the  present  state  of  liberal  feeling  in 
Spain  be  long  allowed  to  remain  on  the  statute  book:  the  last  part  of  the  law  gives  the  pro- 
perty  of  a  lay  person  who  is,  and  whoso  relations  to  the  tenth  decree  are  heretics,  to  the 
crown;  and  if  such  person  be  a  elerigo  to  the  church,  if  it  should  claim  within  a  year 
after  the  person  is  declared  a  heretic,  and  on  default  of  such  claim  by  the  church,  the 
property  goes  to  the  crown.  See  L.  7.  tit  7.  P.  6.  N.  B.  This  note  was  written  during 
the  existence  of  the  Cortes  in  Spain. 

^  Or  had  been  a  slave  of  the  testator,  or  one  that  he  had  emancipated;  and  it  seems 
the  diilbrence  mentioned,  only  takes  place  with  respect  to  brothers  of  the  testator,  and 
not  other  coUaterol  relations;  for  the  latter  cannot,  in  any  case,  prefer  a  complaint  against 
the  will.    See  L.  13.  tit  7.  P.  6.,  cited,  and  L.  9.  tit  8.  P.  6. 

44  That  is  to  say,  the  greater  part  of  it    See  L.  12.  tit  7.  P.  6.,  ciUd. 

4B  Which  last  cited  law  requires,  in  order  to  produce  Huch  effect,  the  murderer  to  be 
known  to  the  heir,  and  that  he  be  in  the  country;  ond  the  heir  to  be  able  or  wealthy  enough 
{poderoso)  to  prosecute  for  the  murder.    Sec  L.  11.  tit  20.  lib.  10.  Nov.  Rec. 
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the  testator,  because  he  then  loses  the  right  which  he  may  have,  L. 
13.  tit  7.  P.  6.  [L.  13.  tit.  7.  P.  6.] 

When  for  any  of  these  causes  the  heir  loses  or  forfeits  the  inheri- 
tance, itIfcfVDives  to4ke  exchequer  [carmira),  L.  13.  tit.  7.  P.  6.,  and 
L.  11.  tit.  8,  lib.  5.  Rec.  [L.  13.  tit.  7.  P.  6,,  and  L.  11.  tit.  20.  lib.  10. 
Nov.  Rec.],  the  collector  {recaxidador)  of  which  shall  be  obliged  to 
fulfil  the  will  of  the  testator  in  regard  of  the  other  part  of  the  will, 
reserving  the  fourth  for  the  king,  which  must  be  paid  out  of  the  lega- 
cies (mandas)  when  the  rest  of  the  property  shall  not  be  sufficient, 
L,  16.  tit.  7.  P.  6.  [L.  16.  tit.  7.  P.  6.];  see  L.  17.  tit.  7.  P.  6.  [L.  17. 
tit  7.  P.  6.]  We  are  not  aware  that  this  is  practised  in  the  present 
day. 

•  Cap.  4.  As  the  persons  who  are  established  heirs  are.  bound  to 
prove  the  cause  which  intervened  or  existed  to  justify  the  disinheri- 
son, it  follows;  1st,  That  the  necessary  {/orzosos)  heirs  have  a  right 
to  allege  before  the  judge  their  complaint  inojficiosi  lestamenti; 
which,  is  nothing  more  than  a  complaint,  preferred  against  the  testa- 
ment made  contrary  to  the  duties  of  piety  and  affection,  L.  1.  tit.  8. 
P.  6.  [L.  1.  tit  8.  P.  6.]  2d,  That  parents  may  be  wanting  in  their 
duty  either  by  improperly  disinheriting-  their  necessary  heirs  or  by 
omitting  them  in  their  will,"**  L.  1.  tit.  8.  P.  6.  [L.  1.  tit  8.  P.  6.]  3d,- 
That  in  either  case  all  those  we  have  mentioned  may  complain,  L.  1. 
tit.  8.  P.  6.  4th,  That  brothers  can  only  do  it  when  the  person  ap- 
pointed heir  is  of  bad  character;  although  it  will  be  sufficient  to  leave 
a  legacy  to  collateral  retttionsto  pre'raent  their  being  able  to  complain 
against  such  an  appointment,^^  L.  2.  tit  8.  P.  6.  [L.  2.  tit  8.  Pi  6.] 

This  complaint  cannot  be  preferred,  1st,  after  the  expiration  [114] 
of  five  years  from  the  period  the  heir  entered  on  the  inheritance, 
unless  the  complainant  be  under  twenty-five  years  of  age,  when  he 
is  allowed  four  years  after  his  coming  of  age  to  prefer  it,  L.  4.  tit  8. 
P.  6.  [L.  4,  tit  8.  P.  6.]  2d,  In  the  case  where  the  necessary  heir 
approves  the  testament  by  which  he  was  disinherited,  L.  6.  tit.  8.  P. 
6.  [L.  6.  tit  S.  P.  6.] 

The  effect  of  this  suit  is  to  deprive  the  person  established  heir  of 
the  inheritance,  and  to  give  to  him  who  hath  preferred  a  just  com- 

^  It  may  be  well  here  to  notice  th^  differenoe  between  express  and  tacit  disinherison 
or  omission,  which  last  is  termed  praterition^  as  clearly  pointed  out  in  L.  1.  tit  8.  P.  6. 
here  cited.  It  woold  appear  by  this  law,  and  also  by  L.  10.  tit.  7.  P.  6.,  that  it  is  not  ne- 
eesaary  for  the  heir  forzoBo^  actually  passed  by,  praierilua,  to  prefer  the  complaint  tfiof- 
Jicion  tettamenti;  but  that  on  account  of  such  preterilion,  the  will  is,  ip$o  jure^  null  and 
toid  in  respect  of  the  legUima  of  such  necessary  heir,  although  the  bequests,  &.c.  in  the 
will  would  hold  good,  in  so  far  as  they  did  not  trench  on  the  legitima  of  the  necessary 
beir,  the  institntion  of  this  complaint  bein§r  only  requisite  on  the  part  of  the  heir/orzoso, 
who  '»  expressly  disinherited  with  or  without  causte.  See  Gr.  Lop.  Gl.  9.  and  10.  L.  1. 
tit  8.  P.  6^  and  also  Gom,  var.  res.  Cap.  11.  de  sue.  eont.  J^tt.  numb.  1.  35.  36.  &c.  L. 
1.  tit  18.  lib.  10.  Nov.  Rec  Axevedo  on  L.  1.  tit  4.  lib.  5.  Rec  numb.  94.  to  97.  and  numb. 
106^  L.  7.  tit.  8.  P.  6.  and  61.  7.  Greg.  Lop.  on  said  last  law. 

^  This  is  not  required  by  the  law  cited  in  the  text,  nor  by  any  other  that  has  come 
within  my  research;  nor  yet  do6s  it  in  any  way  affect  the  ri^ht  of  brothers  to  the  advan- 
tage gireo  them  in  tiie  law  cited,  and  in  the  case  mentioned  in  the  text 
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plaint;  unless  the  former  be  brother  of  or  related  ui  the  same  degree 
to  the  latter,  who  in  such  case  must  have  his  proportion,  but  in  other 
respects  the  will  remains  valid,  L.  7.  tit.  8.  P.  6.  [L.  7.  tit  8.  P.  6.] 
The  reason  of  this  last  is,  that  the  institution  m  appointment  of  an 
heir  is  not  an  indispensable  circumstance  to  the  validity  of  a  will  or 
testament,  L.  1.  tit.  4.  lib.  5.  Rec.  [L.  1.  tit  18.  lib.  10.  Nov.  Rec.] 
whence  it  arises  that  if  the  testator  hath  omitted  any  child  or  neces- 
sary heir,  the  testament  is  invalid  or  set  aside  in  that  part  which  may 
relate  to  such  heir  and  subsists  in  regard  to  the  other  parts,  L.  1.  tit 
4.  lib.  5.  Rec.  [L.  1.  tit  18.  lib.  10.  Nov.  Rec] 
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TITLE  IV. 

OF  THE  DELITERT  AND  DIVISION  OF  THE  INHERITANCE,  AND  07 

SUCCESSION  AB  INTESTATO. 

In  order  to  know  to  whom  delivery  of  the  inheritance  is  to  [  1.16  ] 
be  given,  publication  of  the  will  is  made,  for  which  purpose  those 
interested  appear  before  the  judge  presenting  a  petition,  praying, 
that  the  witnesses  may  be  ordered  to  acknowledge  their  signatnres: 
immediately  the  will  is  opened^  by  the  escribanOy  and  those  who  are 
found  to  be  interested  accept  plainly  with  benefit  of  inventory,  or 
reject  the  inheritance.^  The  testament  or  will  must  be  presented 
before  the  judge  within  a  month  after  the  death  of  the  testator,  L. 
14.  tit.  4.  lib.  5.  Rec.^  [L.  5.  tit  18.  lib.  10.  Nov.  Rec];  but  if  it  was 
not  executed  before  an  escribanOy  and  only  before  seven  witnesses, 
as  prescribed  by  LI.  1.  and  2.  tit  4.  lib.  5.  Rec.  [LI.  1.  and  2.  tit  18. 
lib.  10.  Nov.  Rec],  the  will  or  writing  is  pi^sented  to  the  judge;  and 
the  witnesses  being  examined  it  is  ordered  to  be  protocoled. 

Cap.  1.  Delivery  is  the  corporal  seisin  or  possession  which  the 
heir  receives  of  the  property  that  belongs  to  him,  L.  1.  tit.  14.  P.  6^ 
[L.  1.  tit  14.  P.  6.]  The  delivery  of  property  or  dominion  {propie- 
dad)  is  distinct  from  that  of  possession;  and  this  last  is  never  denied 
or  refused,  when  it  is  demanded  in  virtue  of  the  hereditary  appoint- 
ment, although  there  may  be  another  who  opposes  it,  unless  the  pos-* 
sessor  shall  desire  to  allege  his  reasons;  or  provided  the  other  pro- 
daces  an  equal  hereditary  appointment;  in  which  case  they  ought  to 
be  heard,  and  the  possession  adjudged  to  him  who  has  best  right,  LL 
2.  and  3.  tit  14.  P.  6.  [LI.  2.  and  3.  tit  14.  P.  6.]  The  delivery  of 
property  or  dominion  comprehends  not  only  the  property  which  the 
testator  possessed  when  he  died,  but  also  the  existing  fruits  or  pro- 
duce (/rutoa)y  which  ought  to  be  ordered  to  be  restored  to  the  heir, 
U  4,  5,  6,  and  7.  tit  14.  P.  6.^  [LI.  4,  5,  6,  and  7.  tit  14.  P.  6.] 

1  By  the  Jadfc,  before  the  witnesMi  snd  the  etcn&fffio,  end  read  and  published  by  (he 
latter,  according  to  Palacioa,  In  regard  to  Trinidad,  tide  additional  rolea,  Court  of  Firat 
loftanee  of  CiTiI  Jarisdiction  on  Tebtamcntary  proeeedinra,  March  22d,  1823;  and  as  to 
testification  of  wills,  fride  Order  in  Council,  8tfa  June,  1816,  Append.  N.  and  M. 

>  Or  may  demand  time  to  consider  and  advise  whether  they  will  accept  or  refect  it 
See  Pre.  tit  6.  P.  6.  and  LI.  1.  and  2.  ibid,  whieh  last  pohita  out  the  time  allowed  for  such 
deitberatloD. 

s  And  for  thia  law,  the  executor  who  omits  to  do  so,  loses  any  bequest  or  legacy  that 
may  be  bequeathed  to  him  by  the  will.  And  in  ease  of  there  not  being  any,  he  is  liable 
in  damages  to  the  party  injured  by  his  neglect,  and  to  the  payment  of  2,000  maravedi$ 
&r  the  use  of  the  crowti  (easiars),  L.  5.  tit  18.  lib.  10.  Nov.  Rec. 

*  The  firat  three  of  these  laws  apply  and  point  out  the  different  consequences  as  to 
tuch  restitution  with  regard  to  the  person  who  possessed  bona  fidt^  and  him  who  pos* 
•owd  mtda  fide;  the  last  cited  law  relates  to  prescription  as  against  the  heir  eiitiUed. 
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§  2.  The  things  belonging  to  the  inheritance  are  verified  by  the 
inventory,  which  is  an  account  in  writing  taken  of  the  property  of 
the  deceased,  L.  5.  tit.  6.  P.  6.;  [L.  5.  tit.  6.  P.  6.;]  all  those  must 
make  it  who  are  obliged  to  give  an  account  of  the  inheritance  before 
an  escribano  and  Witnesses  within  thirty  days*  after  notice  hath  been 
had  of  the  inheritance,  and  must  be  finished  within  three  mouths  at 
[  117  ]  most,  if  the  property  be  in  the  same  place;  but  if  it  should 
be  at  a  distance,  the  term  may  be  prorogued  to  a  year  or  more*  ac- 
cording to  the  circumstances,  L.  5.  tit,  6.  P.  6.,  and  L.  100.  tit.  18.  P. 
3.  [L.  5.  tit.  6.  P.  6.,  L.  100.  tit.  18.  P.  3.] 

This  instrument,  or  account  in  writing,  may  be  well  termed  a 
benefit y  because  many  are  the  benefits  which  the  heir  derives  from 
it;  the  most  remarkable  among  them  are,  1st,  That  the  heir  cannot 
be  sued  for  more  than  the  amount  or  value  of  the  property  which  he 
inherits,  LI.  5,  7,  and  10.  tit.  6.  P.  6.  [LI  5,  7,  and  10.  tit.  6.  P.  6.] 
Sd,  That  ho  suit  can  be  instituted  during  the  time  it  is  forming,^  L.  7. 
tit.  6.  P.  6.  [L.  7.  tit.  6.  P.  6.] 

If  the  renunciation  be  made,  the  inheritance  cannot  be  demanded; 
but  if  the  heir  were  a  minor,  he  has  a  term  of  three  years  to  retract, 
LI.  18.  and  20.  tit.  6.  P.  6.«  [LI.  18.  and  20.  tit.  6.  P.  6.] 

Cap.  2.  As  there  are  oftentimes  two  or  more  persons  appointed 
heirs  by  a  testament,  between  whom  a  division  of  the  inheritance 
must  be  made,  it  is  necessary  to  know  that  partition  is  a  division 
which  men  make  among  them  of  the  things  which  they  have  in 
common  by  inheritance,  or  by  any  other  cause,  L.  1.  tit.  15.  P.  C.  [L. 
1.  tit.  15.  P.  6,] 

This  partition,  1st,  Ought  to  be  made  between  the  heirs  named  in 
the  will.  2d,  Of  the  things  which  were  the  property  of  the  testator. 
3d,  Before  a  competent  judge. 

From  the  first  it  is  deduced,  1st,  That  either  of  the  heirs  may 
require  partition  of  the  property,  L.  2.  tit.  15.  P.  6.  [L.  2.  tit.  15.  P. 
6.]  2d,  That  all  the  properly,  except  the  fifth  and  the  third,  if  there 
should  be  any,  is  divided  between  them  in  equal  parts.  This  ap- 
pears from  the  whole  of  Tit.  6.  lib.  5.  Rec*  [Tit.  6.  and  20.  lib.  10. 
Nov.  Rec]  3d,  That  the  papers  or  deeds  be  in  the  possession  of 
the  principal  heir,  or  of  whomsoever  the  testator  shall  name,  LI.  7. 
and  8.  tit.  15.  P.  6.  [LI.  7.  and  8.  tit.  15.  P.  6.] 

To  the  second  principle  belongs  the  collation  or  manifestation 
(colacton)  of  property;  which  the  Partidas  call  ainqjonamiento^^ 

ft  That  18,  it  most  be  began  within  (hat  time. 

«  Beyond  or  ezclusive  of  the  three  montha  first  allowed ;  and  the  inventory  mast  be 
signed  by  the  heir.    L.  100  tit  18.  P.  3.,  cited,  gives  the  form  of  such  inventory,  dec. 

7  It  would  seem  9ttu9  for  funeral  expenses,  &c.  See  Grtg,  Lop,  61.  7.,  or  L.  7.  tit  €. 
P.  6. 

8  Quarty  If  he  be  a  minor,  if  he  have  not  four  years  after  be  eome  of  age.  L.  20.  tit 
6.  P.  6.,  says,  that  he  has  three  years  allowed  him  to  retract,  if  the  renunciation  be  made 
after  he  is  twenty-five,  provided  the  property  be  not  in  the  meantime  alienated. 

»  See  LI.  tit  21.  lib.  10.  Nov.  Rec. 

u>  PalacUm  on  this,  (note,)  say8,tliat  no  where  does  he  find  that  amoJ9mmUnt»  signifies 
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which  takes  place  among  brothers,  L.  3.  tit.  15.  P.  6.  [L.  3.  tit.  15. 
P.  6.]  Into  this  collation  are  to  be  brought,  1st,  The  merchandise 
which  either  of  the  brothers  may  have  gained  with  the  property  or 
money  {caudal)  of  the  father  during  the  time  he  was  under  his 
father's  power,  L.  3.  tit,  15.  P.  6.  2d,  The  dote,  arras,  and  other 
donations  which  they  may  have  received  from  the  father,  [  118  ] 
which  are  imputed  or  counted  in  the  lawful  share  {legitima)  or  por- 
tion which  should  belong  to  such  child  of  the  inheritance  of  its 
father,  •dzev.  &  la  L.  9.  tit.  6.  lib.  5.  Rec.  n.  1.;  VL.  9.  tit.  6.  lib.  10. 
Nov.  Rec.;]  but  these  dotes  and  donations,  if  they  are  inofficious, 
that  is,  exceeding  the  fifth  and  third  of  melioration,  {de  mejoria,) 
and  the  said  lawful  share"  ou^ht  to  be  returned  to  the  heirs,  in  order 
to  be  divided  among  them,  L.  3.  tit.  8.  lib.  5.  Rec;  [L.  5.  tit.  3.  lib. 
10.  Nov.  Rec.;]  which  alters  LI.  3.  and  4.  tit.  5.  P.  6.,  and  explains 
U.  9-  and  10.  tit  6.  lib.  5.  Rec.  [LI.  9.  and  10.  tit  6.  lib.  10.  Nov.  Rec] 
In  order  to  prove  dote  inofficious,  attention  is  had  to  the  value  of 
the  property  at  the  time  of  establishing  or  paying  it,  or  at  the  time  of 
the  death  of  him  who  gave  it,  according  to  the  election  of  the  child 
to  whom  it  was  left ;  and  in  regard  of  other  donations,  consideration 
is  had  to  the  value  of  the  property  at  the  time  of  the  death  of  him 
who  made  them,  L.  3.  tit  8.  lib.  5*  Rec  [L.  5.  tit  3.  lib.  10.  Nov. 
Rec]  3d,  The  dote  which  any  one  might  give  to  the  father,  in  con- 
sideration of  his  child,  is  not  brought  into  collation,  but  shall  be  the 
property  of  the  child,  L.  6.  tit  15.  P.  6.  [L.  6.  tit  15.  P.  6.]  ^zevedo 
d  la  L.  3.  tit  a  lib.  5.  Rec  n.  27."  [L.  5.  tit  3.  lib.  10.  Nov.  Rec] 
4th,  The  debts  which  the  son  contracted  in  the  life  of  the  father  by 
his  command' or  which  were  converted  to  his  use,  or  brought  into  col- 
lation, L.  6.  tit.  15.  P.  6.  [L.  6.  tit  1^.  P.  6.]  The  property  acquired 
in  war,  {bienes  castrenses,)  adventitious  property,  or  that  acquired  by 
industry,  are  the  particular  property  of  the  child  who  acquired  them, 
and  do  not  enter  hito  the  conunon  mass  of  property  which  must  be 
divided,  L.  5.  tit  15.  P.  6.  [L.  5.  tit  15.  P.  6.]  6th,  Neither  are  the 
sums  {gastos)  which  the  father  expended  in  the  particular  instruction 
or  education  (enseiianza)  of  each  child  included  in  this  mass,  L.  5. 
tit  15.  P.  6.  7th,  The  heir  who  may  gather  the  fruits  or  products  of 
the  inheritance  is  obliged  to  bfing  them  into  collation,  provided  the 
improvements  {mejoras)  and  expense  he  made  or  was  at  in  the 
gathering  the  fruits  shall  be  restored  to  him,  L.  6.  tit  15.  P.  6.  [L.  6. 
tic  15.  P.  6.]  8th,  The  things  which  are  unlawfully  acquired  do 
not  enter  into  collation,  and  are  to  be  restored  to  their  owners;  and 


tAaeum  tU  biene$ :  bat  that  the  word  is  used  in  the  Partidas  to  designate  the  boandariet 
or  limiu  of  estates  by  means  of  land-nlarks ;  and  he  refers  to  L.  30.  tit  14.  P.  7.:  and  also 
to  tit  15.  P.  6.:  I  suppose  L.  20.  of  said  title  is  particularly  meant 

»  Sm  L.  &  tit  3.  lib.  10.  Nov.  Rec.,  which  regulated,  &c.  the  qaantiW  or  amount  of 
dote,  dec  allowed  to  bo  given  by  parents  to  their  daughters  by  way  of  marriage  por- 
tioos,  Slc, 

»  This  last  quotation  is  incorrect 
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if  they  are  not  to  be  fotmd,  shall  be  employed  for  the  good  of  the 
soul  of  the  testator,  L.  2.  tit.  15.  P.  6.  [L.  2.  tit.  15.  P.  6.] 

According  to  the  third  principle  the  judge  before  whom  this  parti- 
tion must  be  made,  must  be  the  judge  of  the  place  where  the  property 
to  be  divided  is  situate,  L.  10.  tit.  15.  P.  6.  [L.  10.  tit.  15.  P.  6.] 
Hence  it  is,  1st,  That  the  things  which  by  their  nature  cannot  be  di- 
vided, ought  to  be  valued  and  assigned  to  one  of  the  heirs,  so  that  the 
value  in  money  may  be  divided  equally  among  all,  L.  10.  tit.  15.  P.  6. 
[119]  [L.  10.  tit.  15.  P.  6.]  2d,  The  judge  ought  to  determine  cau- 
ses which  may  be  agitated  among  the  heirs  respecting  the  bounda* 
lies  of  the  estates,  L.  10.  tit,  15.  P.  6.  3d,  He  ought,  officially,  after 
tha  partition  is  made,  to  oblige  each  heir  to  warrant  {dar  eviccion)  to 
the  other  the  part  of  the  inheritance  which  might  be  assigned  him,  to 
indemnify  or  make  satisfaction  to  him  in  case  he  should  be  deprived 
of  it  at  law;  but  if  the  testator  shall  assign  to  the  heirs  their  particular 

?arts  or  shares,  they  are  not  obliged  to  make  this  mutual  warranty  ^^ 
,.  9.  tit.  15.  P.  6.  [L.  9.  tit.  15.  P.  6.] 

Cap.  3.  Whenever  the  intention  of  the  deceased  is  not  expressed  or 
declared,  by  reason  of  his  not  having  made  a  testament,  or  if  the  one 
made  by  him  be  not  valid  as  explained  by  L.  1.  tit.  13.  P.  6.",  [L.  1. 
tit.  13.  P.  6.],  the  relations  of  preterable  lineage  and  degree  of  kin- 
dred succeed. 

§  1.  Kindred  {grado)  is  a  body  {manera)  of  different  persons,  who 
are  united  by  kin,  L.  3.  tit.  6.  P.  4.  Lineage  {lined)  is  the  ordained 
union  of  persons  who  hold  one  with  the  other,  as  chains  descending 
from  one  root,  and  make  among  themselves  different  or  separate 
degree  of  kindred,  L.  2.  tit.  6.  P.  4.  [L.  2.  tit.  6.  P.  4.] 

There  are  three  kinds;  the  right  ascending  line  as  father,  grand- 
father, &c.;the  right  descending  line  as  child,  grandchild,  &c.,  and 
the  transversal  or  collateral  line,  which  begins  with  brothers,  and 
descends  by  their  children. 

By  the  civil  law,  there  are  as  many  degrees  in  the  right  line,  as 
there  are  persons,  taking  away  one,  which  is  the  root  from  whence 
they  apring,  and  thus  the  grandson  is  in  the  second  degree  in  respect 
of  the  grandfather,  and  in  this  our  law  agrees  with  the  canon.  In 
the  collateral  line  there  is  a  difference,  ftr  the  law  of  the  laity  observes 
the  same  rule  in  the  computation  of  degrees  as  in  the  right  line;  and 
the  canon  counts  as  many  degrees  between  the  collaterals  as  the  per- 
son the  most  remote  is  removed  or  distant  from  the  common  root, 
which  will  be  made  evident  from  the  following  example.  John  is 
the  father  of  James,  and  he  the  uncle  by  kindred  {tio  carnal)  of 
Peter.  James  and  Peter  are  distant  from  each  other  three  degrees  by 
the  civil  law«  because  three  persons  are  reckoned,  taking  away  the 

IS  Tliifi,  it  is  prcBamcd,  must  be  taken  with  som«  qaalification:  it  mi^ht  happen,  that 
the  heir  to  whom  any  porticular  part  of  the  parentis  estate  was  devised,  mij^ht  be  evicted 
bj  reason  of  the  defect  of  such  ancestor's  title,  and  be  thus  deprived  of  hid  Ugitima  or 
Wal  share  of  the  parenCs  property.    See  Grtg,  Lop,  Gl.  2.  on  the  law  cited  in  the  text. 

i«  See  bIbo  L.  1.  tit.  18.  lib.  10.  Nov.  Rec 
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root  from  which  they  both  spring,  which  is  John;  and  by  the  canon 
law  they  are  only  distant  two  degrees,  because  Peter  is  distant  so 
many  from  his  grandfather  John,  in  respect  of  whom  he  is  more 
remote  than  James  is.  So  one  brother  is  in  the  second  degree 
of  kindred  in  respect  of  another  brother  by  the  civil  law,  and  in  the 
first  by  the  canon. 

§2.  In  successions  ab  m/e.^/a/o,  the  descendants  hold  the  [120] 
first  place,  and  among  them  children,  without  regard  to  sex,  inherit  the 
property  of  the  deceased",  L.  3.  tit.  13.  P.  6.  [L.  3.  tit.  13.  P.  6.] 
As  in  the  right  line  the  right  representation  **  takes  place,  it  hence 
arises,  1st,  That  if  a  person  dies  without  testament,  leaving  a  child, 
and  a  grandchild,  the  child  of  a  deceased  son  or  daughter,  the  child 
and  the  grandchild  will  succeed  and  inherit  equally,  because  the 
grandchild  represents  the  person  of  its  father,  L.  3  tit.  13.  P.  6.  [L.  3. 
tit.  13.  P.  6.]  2d,  ITiat  if  there  were  many  grandchildren  as  they 
represent  only  one  person,  they  will  succeed  to  one  half  of  the  inhe- 
ritance, reserving  the  other  half  for  their  uncle,  or  the  child  of  the 
deceased,  which  is  called  succession  in  stirpem.  3d,  That  if  the 
person  dying  intestate,  shall  leave  a  grandchild,  the  child  of  his  son" 
who  is  dead  and  three  or  more  grandchildren  of  another  son  also 
deceased,  the  latter  will  succeed  to  one  half  of  the  property  of  their 
grandfather  jointly  with  their  cousin;  because  although  they  be  many, 
they  represent  the  sole  person  of  their  father,  L.  3.  tit.  13.  P.  6.  [L. 
S.  tit.  13.  P.  6.] 

§  3.  As  it  happens  that  there  are  bastards  and  children  born  from 
an  incestuous  and  condemned  (dnnado)  intercourse  of  the  same  father 
with  a  different  mother,  or  on  the  contrary,  it  must  be  observed,  1st, 
That  no  bastard  inherits  without  being  first  legitimated,  L.  17.  tit.  6. 
lib.  3.  Fuero  Real^  ^zevedo  d  la  L.  7.  tit.  8.  lib.  5.  Rec.  n.  7.  [L.  5. 
tit.  20.  lib.  10.  Nov.  Rec]  2d,  That  even  after  being  legitimated, 
they  cannot  succeed,  if  there  be  lawful  children,  L.  10.  tit.  8.  lib.  5. 
Bee.  [L.  7.  tit.  20.  lib.  10.  Nov.  Rec]  3d,  That  Ulegitimate  children 
succeed  to  their  mother  in  default  of  lawful  ones,  and  are  preferred 
to  ascendants,  because  the  mother  is  clear  or  certain,  but  not  the 
father.  There  is  an  exception  with  respect  to  children  born  from  a 
condemned  (dariado)  intercourse,  where  the  mother  by  such  inter- 
course or  connection  deserves  the  punishment  of  death,"  L.  7.  tit.  8. 
lib.  5.  Rec  [L.  5.  tit.  20.  lib.  10.  Nov.  Rec];   by  which  LI.  8,  9, 10, 

u  L*.  7.  tit.  13.  p.  6.  sayi,  a  wife  tball  be  entitled  to  a  fbnrlh  of  husbond*8  property  at 
faifl  decease,  not  exceeding  100  libra*  de  oro,  provided  the  be  poor,  withnat  dote^  &c. 
not  having  wherewithal  to  live  decently,  although  there  are  ncccasery  heirs  ofdecenaed: 
and  Gr,  Lop,  gL  1.  on  this  law  says,  the  rule  extends  to  a  husband  in  like  case;  perhaps, 
this  may  be  considered  in  the  light  of  an  alimentary  allowance  to  the  party. 

M  PalaeioB  (note  2)  observes,  that  this  is  understood  of  the  rijfht  descending  line,  for 
that  in  respect  of  the  right  asixsnding  line  there  is  no  right  of  representation. 

n  It  must  be  always  kept  in  mind  that,  by  the  Spanish  law  of  descents  or  succession  of 
property,  equal  regard  is  bad  to  both  sexes. 

'•  And  also  with  respect  to  children  of  the  clergy,  friars,  and  profesfcd  nuns,  where 
tlie  mother  does  not  incur  loch  punishment 
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and  11.  tit.  13.  P.  6.  [LI.  8,  9, 10,  and  11.  tit.  13.  P.  6],  are  repealed, 
or  cease. 

In  default  of  descendants,  ascendants  succeed  or  inherit;  and  being 
those  who  ascend  by  the  right  or  direct  line,  it  follows,  1st,  That  if 
there  are  no  children,  grandchildren,  &c.,  the  parents  succeed;  and 
in  default  of  them,  grandparents,  on  the  part  of  the  father  and  of  the 
mother,  without  distinction  of  paternal,  maternal,  and  p^anancial . 
property,"  L.  4.  tit  13.  P.  6.  [L.  4.  tit.  13.  P-  6.],  which  is  not  in 
[  121  ]  force,  where  L.  10.  tit.  6.  lib.  3.  Fuero  Real  is  observed; 
according  to  which,  the  paternal  ascendants  alone  inherit  the  pro- 
perly on  the  part  of  the  father,  and  the  maternal  that  on  the  part  of 
the  mother,**  Lopez  &  la  L.  4.  tit.  1 3.  Part.  6.  Glos.  2.  23,  That  in 
the  grandparents  there  exists  the  right  of  representation  from  the 
fathers  who  were  to  inherit  from  their  children,  if  they  had  lived; 
and,  therefore,  the  grandchild  dying,  its  grandparents  will  inherit  its 
property,  the  father  being  dead,^^  L.  4.  tit.  13.  P.  6.  [L.  4.  tit.  13.  P. 
6.]  3d,  That  the  brother  does  not  succeed  to  the  brother,  if  there  be 
ascendants,  L.  4.  tit  8.  lib.  5.  Rec,  [L.  2.  tit  20.  lib.  10.  Nov.  Rec] 
which  repeals,  as  to  this  part,  L.  4.  tit.  13.  P.  6.  4th,  That  ascen- 
dants succeed  to  their  bastard  children,  when  once  legitimated.  §  5.  It 
appears  from  what  has  been  said,  that  in  default  of  descendants  and 
ascendants,  collaterals,  or  persons  related  by  blood,  begin  to  succeed. 
In  this  line  are  preferred  brothers  and  their  children,  or  the  nephews 
and  nieces  of  the  deceased;  so  that  the  nephews^  being  many,  suc- 
ceed equally  with  their  uncle,  or  in  slirpemy  L.  5.  tit  1 3.  P.  6.  and 
L.  5.  tit.  8.  lib.  5.  Rec.  [L.  2.  tit  20.  lib.  10.  Nov.  Rec.];  but  the 
nephews  will  divide  among  themselves  per  capita,  the  portion  which 
belongs  to  them.^  2d,  The  brothers  and  nephews,  on  the  part  of  the 
father  alone,  or  of  the  mother,  do  not  succeed,  if  there  be  brothers  on 
both  parts,  L.  5.  tit.  8.  lib.  5.  Rec.  [L.  2.  tit  20.  lib.  10.  Nov.  Rec] 
3d,  The  brothers  of  the  father  alone  inherit  the  property  on  the  part 
of  the  father;  and  so  respectively,  the  brothers  on  the  part  of  the 
mother;  and  they  will  inherit  equally  the  property  acquired  by  any 
other  cause,  L.  6.  tit  13.  P.  6.  [L.  6.  tit  13.  P.  6.]  In  default  of 
brothers  of  the  deceased  and  of  his  lineage,  the  cousins  of  the  de- 
ceased and  their  lineage  are  admitted  to  the  succession,  by  reason  of 
nearest  relationship.** 

In  default  of  descendants,  ascendants,  and  collaterals,  the  crown, 
or  exchequer  {la  real  camara),  succeeds  to  the  property  of  an  intes- 

i«  Eqaally,  and  see  L.  1.  tit  20.  lib.  10.  Nov.  Rec. 

»>  Equally  with  refipect  to  gavandal  property,  by  the  law  of  the  Fuero  Real,  cited. 

»  See  note  16.  p.  128.  ante,  Palaeiot  here  adds,  thnt  the  grandparents  do  not  inherit 
from  their  grandcliildren  by  right  of  representation,  but  as  being  nearest  of  kin;  and 
instances  that  if  a  child  were  to  die,  with  direct  descendants,  an^  without  a  father,  but 
leaving  a  mother,  she  would  inherit  in  exclusion  of  the  paternal  grandfather,  though  such 
were  living. 

^  Palaeio$  properly  o1)serves,  if  the  fathers  of  such  nephews  be  dead,  but  not  otherwise. 

0  As  representing  their  deceased  father. 

M  That  is,  the  nearest  relation  in  such  case  succeeds. 
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late,  L.  12.  tit.  8.  lib.  5.  Rec.«  [L.  1.  tit.  92.  lib.  10.  Nov.  Rec.];  if 
within  a  year,  the  parties  interested  do  not  appear;^  so  that  the  cog- 
nisance {conoicimiento)  of  the  said  property  belongs  to  the  ordinary 
judges,  CMula  of  2th  October ^  1766.^ 

§  6.  In  order  to  remedy  the  abuse,  which  was  observed  when  the 
case  of  succession  (ab  intestato)  happened,  by  the  secular  or  eccle- 
siastical judges  interfering  to  take  possession  of  the  property  under 
the  pretence  of  making  an  inventory,  or  of  disposing  of  the  fifth  of 
it  for  the  soul  of  the  deceased,  it  was  ordered  by  Royal  Ordin.  of  2d 
February,  1766,»  [L.  14.  tit.  20.  lib.  10.  Nov.  Rec],  that  thence- 
forward no  judge  should  take  possession  of  the  property  of  intestates, 
but  that  it  should  be  delivered  entire  to  the  heirs,  conformably  [  122  ] 
with  what  is  laid  down  in  L.  10.  tit.  4.  lib.  5.  Rec.*'  [L.  13.  tit  20. 
lib.  10.  Nov.  Rec],  who  are  to  dispose  of  the  fifth  for  the  above- 
mentioned  purpose;  and  if  they  omit  to  do  it  within  the  year,  they 
may  be  compelled  thereto  by  the  judges.  It  is  also  provided  by  Ll« 
2.  and  3.  tit.  9.  lib.  1.  Rec.  [L.  3.  tit  20.  lib.  10.  Nov.  Rec],  that  the 
orders  of  ^Trinidad  and  Merced*'  may  not  obtain  the  uncertain 
legacies  {tnandaa  inciertas),  nor  the  fifths  of  the  property  of  those 
who  die  ab  intestato,  leaving  relations  within  the  fourth  degree. 

»  L.  6.  tit  13.  P.  6.  says,  as  does  also  L.  23.  tit  11.  P.  4.,  that  in  default  of  rach,  hosband 
and  wife  may  succeed  to  one  another;  vide  alao  Pax.  Prax,  1.  T.  p.  125,  n.  1.  and  2.;  but 
the  law  quoted  in  the  text  ia  later  than  the  laws  of  the  Partidas  referred  to,  although  it 
Gootains  no  express  repeal  of  the  provision  in  the  laws  of  the  pariidaa, 

«  This  does  not  form  any  part  of  L.  1.  tit.  22.  lib.  10.  Nov.  Rec,  as  it  would  seem  to 
do  from  the  text  but  is  part  of  L.  2,  ibid.;  which  directs  co$ad  fnostreneat  to  be  delivered 
to  the  judge  of  the  plaoe  or  jurisdiction  where  found;  and  if  unclaimed  withio  a  year,  de- 
clares them  forfeited  to  the  crown  (eatnara), 

27  iVoea  1.  tit  23.  lib.  10.  Nov.  Rec. 

B  See  L.  14.  tit  20.  lib.  10.  Nov.  Reo. 

»  Ibid. 
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TITLE  V. 

* 

OF  SUBSTITUTIONS,  ENTAILS,  AND  LEGACIES. 

[  126  1  The  succession  ab  inlesiaio  and  that  by  testament  being 
already  known,  it  remains  for  us  to  explain  here  the  other  things 
-which,  as  accessary  thereto,  testators  are  wont  to  express  or  declare 
in  their  last  wills. 

Cap,  I.  Substitute  is  another  heir  who  is  established  by  the  maker 
of  the  will,  in  the  second,  third,  fourth,  &c.,  degree  after  the  first  heir, 
L.  1.  tit.  5.  P.  6.  [L.  1.  tit.  5.  P.  6.];  this  is  established  by  substitu* 
tion^  vulgar^  pupillar,  exemplary  and  fidei  commissary.  Vulgar 
substitution  takes  place  when  the  substitute  is  appointed,  in  case  the 
heir  will  not  or  cannot  be  such,  L.  1.  tit  5.  P.  6.  [L.  1.  tit  5.  P.  6.] 
Substitution  (pupillar)  is  only  appointed  to  the  male  minor  under 
fourteen  and  the  female  under  twelve  years  of  age,  being  under  the 
patria  poieslad,  LI.  1.  and  5.  tit  5.  P.  6.  [LI.  I.  and  5.  tit.  5.  P.  6.] 
Similar  to  this  is  the  substitution  exemplary  or  quasi  pupillar,  by 
which  the  father  appomts  an  heir  to  his  child  if  he  dies  mad,  L.  1. 
tit  5.  P.  6.  [L.  1.  tit  5.  P.  6.]  Stibstitution  {Jidei  commisariay  is 
made  by  giving  it  in  trust  (poniendo  en  fe)  to  some  one  appointed 
heir,^  to  hold  the  inheritance  for  a  given  time,  that  he  may  deliver  it 
afterwards  to  another,  L.  14  tit.  5.  P.  6.  [L.  14.  tit  5.  P.  6.] 

As  the  end  or  object  of  these  substitutions  is  that  the  testator  may 
not  remain  without,  heirs  by  the  death  or  unwillingness  to  accept  of 
the  person  named  or  instituted,  it  is  understood  that  the  first  event 
being  expressed  in  any  substitution,  the  other  is  also  considered  as 
expressed,  L.  2.  tit  5.  P.  6.  [L.  2.  tit  5.  P.  6.] 

The  substitution  is  to  be  subject  to  the  rules  which,  according  to 
our  laws,  testators  ought  to  observe  in  establishing  an  heir;  because 
the  former  not  being  at  liberty  to  establish  or  institute  whomsoever 
they  please,  neither  can  they  appoint  a  substitute  but  to  their  imme- 
diate successor. 

This  idea  being  formed,  the  following  consequences  are  drawn  from 
it:  1st,  That  as  there  are  necessary,  and  discretionary,  or  arbitrary 
(arbitrarias)  heirs,  so  there  are  also  necessary  and  discretionary  sub- 
[  127  ]  stitutes.  2d,  That  necessary  substitutions  ought  always  to 
be  appointed  when  there  are  necessary  heirs;  and  discretionary  ones 
only  in  default  of  them,  or  as  to  the  remnant  of  the  fifth  of  the  pro- 

1  Or  conditional  institution.  Vide  Halifax  Rornan  Law^  p.  38.  39.  42.  and  43.  1st 
Browne,  Civil  Law^  c.  1.  p.  331.  note  109.;  and  Wood,  Civil  Law,  Book  2.  ch.  4.  p.  187. 
to  189. 

s  Has  only  place  as  to  heredero$  extrano$;  vide  1st  vol.  Febr,  ad,  p.  76.  n.  111.:  also 
L.  1.  tit.  18.  lib.  10.  Nov.  Rec. 

•  Trustee. 
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perty,  the  free  disposal  of  which  is  left  to  the  testator;  or  rather  as  to 
a  third  of  it  if  he  substitutes  from  among  his  children^  ascendants,  &c. 
Sd,  That  for  the  creation  of  the  first  the  rules  only  apply  which  we 
have  pointed  out  for  the  appointment  of  heir,  and  many  laws  of  the 
5tb  tit.  6th  parlida,  only  fake  place  in  regard  of  the  second,  as  having 
their  rise  from  the  Roman  law,  which  allowed  to  the  testator  more 
Uberty  as  to  the  disposal  of  his  property.  4tb,  That  the  substitution 
pnpillar  of  the  adopted  child  of  which  L.  9.  tit.  5.  P.  6.  [L.  9.  tit.  15. 
P.  6.]  speaks,  takes  place  in  the  case  where  he  may  succeed  to  his 
adoptive  father.  5ih,  That  although  the  male  minor  of  fourteen,  or 
female  of  twelve^  enters  into  puberty  or  on  the  inheritance,  in  case  of 
their  death  the  substitute  will  succeed,  provided  he  is  next  of  kin; 
whence  we  may  infer,  that  not  only  does  the  vulgar  substitution  com- 
prehend the  pupitlar,  as  says  L.  5.  tit.  5.  P.  6.  [L.  5.  tit.  5.  P.  6.],  but 
that  also  does  the  pvpillar  comprehend  in  this  sense  the  vulgar f  and 
thus  neither  the  puberty  of  the  minor  nor  the  possession  {incorpora- 
mienio)  of  the  inheritance  ought  to  be  counted  among  the  modes  of 
putting  an  end  to  the  necessary  substitution;  but  as  well  the  vulgar 
as  the  pnpillar  is  at  an  end  by  the  death  of  the  substitute,  or  the 
nearest  relation  of  the  heir  being  alive.  6th,  I'he  same  ought  to  be 
applied  to  the  txemplary  or  quasi  pvpillar  substitution,  with  the 
difference  that,  with  regard  to  that  which  puberty  produces  in  the 
pupillar,  the  prudence-  or  sanity  of  the  person  who  was  mad  pro- 
duces in  the  exemplary  or  quasi  pupillary.  Discretionary  or  arbi- 
trary substitutions  belong  to  entails'  {mayorazgos)  which  being  pecu- 
liar to  our  nation,^  form  the  principal  object  of  this  chapter. 

Cap.  2.  Entail  (mayorazgo),  is  the  right  of  succeeding  to  the  pro- 
perty which  is  left,  with  the  condition  of  its  being  perpetuated  in  the 
family,  so  that  it  may  pass  to  each  first  born  by  reason  of  succession, 
Molina  de  Hisp.  primogen.  lib.  1.  cap.  1.  n.  22. 

§  I,  D,  Oaspar  de  Criales,  in  the  referred  to  order,  or  carta,  of 
1646.  p.  3a,  proves  that,  in  his  time,  the  most  ancient  private  intails 
did  not  exceed  three  hundred  years  in  establishment;  and  [  128  ] 
shows,  in  his  dissertation  on  it,  how  prejudicial  their  establishment 
has  been  to  the  state  of  husbandry  or  agricuhure,  and  to  population. 

It  is  a  common  opinion,  that  the  origin  and  rule  of  these  entails 
must  be  looked  for  in  the  ancient  succession  of  the  kingdom,  before 

«  Vide  Halifax,  Ram,  Law,  p.  38.  notes. 

ft  Ibid.  p.  39.  D.  67. 

*  Entails  are  as  common,  at  least  as  well  known,  in  En^^Iand,  &c.  as  in  Spain.  In  the 
latter  country,  the  fntore  creation  of  them  is  prohibited;  arid  the  whole  doctrine  respect- 
ing their  establishment  rendered  of  little  use  or  regard,  by  the  alteration  of  the  old  rules^ 
as  applying  to  those  now  in  existence  in  Spain,  under  a  law  recently  passed  by  the  Cortes 
OD  the  sabject.  As  regards  Trinidad,  the  laws  of  Spam,  in  force  in  that  island  at  its  con- 
quest by  the  British  arms,  are  obsenred,  except  in  so  far  as  they  have  been  since  repealed 
or  altcivd  by  his  Majesty:  but  as  respects  the  law  of  Maiforaxg99^  no  change  has  taken 
place.  The  rules,  therefore,  in  the  text,  fully  apply  in  the  case  of  property  which  may 
be  in  that  situation  in  the  island,  although  it  is  believed  there  is  ?ery  little,  if  any,  tliero 
ao  circnmstanced. 

N*  B,  This  note  was  written  in  the  commencement  of  1821. 


120  Of  Substitutions^  Entails^  [Book  II. 

it  was  altered  by  Jiuto  5.  tit  7.  lib.  5.  Rec.  [L.  5.  tit  1.  lib.  3.  Nov. 
Kec],  and  which  is  laid  down  in  L.  2.  tit  15.  P.  2.  [L.  2.  tit  15.  P.  2. 
in  these  words:  '<  The  wise  and  enlightened  considered  it  right,  that 
no  one  should  have  the  sovereignty  of  these  kingdoms  but  the  eldest 
son,  after  the  death  of  liis  father.  And,  to  prevent  many  evils  which 
might  happen,  or  be  committed,  they  determined  that  those  of  the 
direct  line  should  always  inherit  the  dominion  or  sovereignty  of  the 
kingdom;  and  thence  they  established,  that  if  there  was  a  son,  and 
he  would  not  have  it,  the  eldest  daughter  should  inherit  the  kingdom. 
And  they  also  ordered,  that  if  the  eldest  son  should  die  before  he  in- 
herited, and  should  leave  a  son  or  daughter  of  his  lawful  wife,  he  or 
she  should  inherit,  and  no  other.  But  if  all  these  should  fail  or  die, 
the  nearest  relation  ought  to  inherit  the  kingdom,  being  a  man  fit  for 
it  {seyendo  home  para  ello),  and  not  having  done  any  thing  for  which 
he  deserved  to  lose  it.^ 

§  2.  Hence  have  resulted  the  two  kinds  of  entails,  regular  and 
irregular.  The  regular  is  that  in  which  the  inheritance  descends 
according  to  the  ancient  order  of  succession  in  the  kingdom.  The 
irregular  is  understood  that  in  which  the  succession  varies,  Roxas 
de  Incomp.  Part  1.  c.  6.  §  I.  n.  21.  and  22.  Molina  affirms,  lib.  2. 
c.  2.  n.  19.,  that  entails  followed  the  order  of  the  succession  of  the 
kingdom,  until  by  L.  13.  tit  7.  lib.  5.  Rec.  [L.  8.  tit  17.  lib.  10.  Nov. 
Rec]  it  was  ordained,  that  the  females  of  nearest  lineage  and  kindred 
{de  mgor  linea  y  grade)  should  not  be  considered  excluded,  and 
should  be  preferred  to  more  remote  males,  unless  the  testator  disposed 
otherwise,  excluding  females  clearly  and  distinctly,  without  conjee^ 
tures  being  sufficient  for  the  purpose. 

§  3.  Entails  are  founded  or  established  upon  testament  or  by 
contract  The  first  must  be  reduced  to  writing;  but  this  is  not 
necessary  with  respect  to  the  second,'^  Molina,  lib.  2.  c.  8.  It  follows 
from  this,  1st,  That  the  entail  made  by  way  of  contract  cannot  be 
revoked,  if  possession  of  the  property  hath  been  delivered,  or  it  hath 
been  made  for  an  onerous  cause,  or  consideration,  as  marriage,  &c.,  nor 
[  129  ]  even  that  which  is  made  by  last  will,  if  the  writing  hath  been 
delivered  {si  se  enlrego  la  escritura) ;  although  under  such  circum- 
stances both  may  be  varied  by  the  royal  permission,  L.  4.  tit  7.  lib.  5. 
Rec.  [L.4.  tit  17.  lib.  10.  Nov.  Rec]  2d,  That  persons  who  cannot 
contract,  nor  make  wills,  cannot  found  or  establish  entails.  3d,  That 
the  son  de  familias  (under  the  patria  potestas),  shall  not  be  able  to 
do  it  without  the  permission  of  his  father,  excepting  it  be  of  property 
acquired  by  him  in  war  {bienes  castrenses).    With  respect  to  the 

V  This  rale  of  descent  or  socoession  is  conformable  with  the  laws  of  England. 

B  Palaeiot  on  this  (n.  1.)  observes,  that  ikfoltno,  in  the  same  chapter,  8,  sajs,  be  had 
never  seen  any  mayorazgo  founded  without  writing  or  deed;  and  that  with  respect  to 
those  founded  with  the  royal  permission,  a  writing  or  deed  is  necessary  for  the  proof  of 
this  license:  that  as  at  the  present  day  no  matfwaxgo  can  be  established  without  the  royal 
license,  by  L^13.  tit  17.  lib.  10.  Nov.  Rec,  it  is  seen  that  a  writing  or  deed  is  ncoonary  in 
•11  mayofozgim  or  entails. 


Tit  v.]  and  Legacies.  1  s  1 

power  of  a  person  of  a  rdigious  order  to  do  so,  see  Malinay  lib.  4.  c 
9.  a  num.  53.  From  what  has  been  said  in  the  antecedent  title,  with 
respect  to  the  lawful  share  {legiiima)  of  descendants  and  ascendants, 
it  is  understood  that  the  royal  permission  is  necessary  to  found  or 
establish  an  entail  of  all  a  person's  property  by  reason  of  the  pre* 
jndice  which  ensues  to  the  necessary  {forzosos)  heirs.  Hence  it  is 
deduced,  l%t,  That  the  founder  should  assign  to  the  rest  of  his  chil- 
dren dote  and  competent  aliment,  Molina^  lib.  2,  c.  1.  n.  26.;  and  this 
obligation  to  furnish  dote  and  aliment  passes  to  the  successors  of  the 
entail,  as  Molina  explains  L.  2.  c.  15.  and  16.  2d,  That  if  all  the 
children  give  their  voluntary  consent  {no  forzado)^  the  entail  may  be 
founded  without  the  royal  permission,  Molina^  lib.  2.  c.  3.  3d,  That 
the  instruction  or  information'  should  precede  the  royal  license,  unless 
the  entail  already  founded  is  approved,  L.  3.  tit.  7.  lib.  5.  Hec.  [L.  2. 
tit  17.  lib.  10.  Nov.  Rec.]  4th.  That  in  order  to  found  an  en^il  of 
the  remnant  of  the  fifth  and  the  third,  the  royal  permission  is  not 
necessary,  L.  11.  tit  6.  lib.  5.  Rec.**  [U  11.  tit  6.  lib.  10.  Nov.  Rec] 
5th,  That  if  the  founder  have  only  one  so^n,  as  he  necessarily  suc- 
ceeds to  the  third,  he  shall  not  be  able  to  burthen  it  (gravarle) 
without  the  royal  permission,  although  this  exception  must  be  under** 
stood  with  some  limitations,  which  may  be  seen  in  Molina^  lib.  2.  c. 
1 1.  a.  n.  4.  al.  9.  6th,  That  husband  and  wife  may  institute  an  entail 
without  license,  of  that  property  of  which  they  may  freely  dispose, 
Moiina,  lib.  1.  c.  7.  7th,  That  the  priest  (prelado)  may  found  it  of 
his  patrimonial  property,  and  of  no  other,  Afoiinay  lib.  2.  c.  10. 

The  founder  is  at  liberty  to  impose  any  reasonable  conditions 
which  he  may  think  fit  And  thus,  1st,  If  any  one  is  ap-  [  ISO  ] 
pointed  on  condition  of  doing  a  specific  thing,  and  not  otherwise,  if 
he  does  not  perform  it,  he  is  understood  not  to  be  appointed,  and 
must  restore  the  fruits  of  the  estate.  2d,  That  a  condition  that  the 
grantee  shall  marry  such  a  one  of  such  a  family  may  be  imposed. 
See  MoHna J  lib.  2.  c.  12.  ^  num.  34.  and  all  c.  13. 

§  4.  On  the  similitude  of  private  entails  with  the  succession  of  the 
crown,  are  founded  the  following  principles.  1st,  That  every  entail 
be  indivisible,  passing  from  one  first-bom  to  another.  2d,  That  this 
indivisibility  follow  the  certain  order  of  succession.  3d,  That  the 
entails  be  perpetual  in  the  family  of  the  founder.  From  the  first  prin- 
ciple, which  is  found  confirmed  by  Molina^  lib.  1.  ell.,  it  follows,  that 
in  the  succession,  or  among  the  issue,  the  first-born  is  preferred,  unless 
he  be  illegitimate  {espurio)^  Molina,  lib.  3.c.  1.;  but  in  case  of  doubts 
as  when  it  cannot  be  declared  which  of  two  sons  was  first  born,  a 
diviaon"  is  admitted,  L.  2.  tit  33.  P.  7.  [L  2.  tit  33.  P.  7.J 


*  Eeqnired,  it  is  prMnmed,  bj  L.  12.  tit  17.  libb  10.  Nov.  Ree.,  retpectingf  the  Tsloe  of 
the  property  to  ba  enteikd,  the  rwk  or  eondilioD  of  the  hmilj  of  the  intended  foaoder, 
Slc    See  this  hrw. 

M  See  aleo  L  12.  tit  17.  lib.  10.  Nov.  Ree. 
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This  preference  of  primogeniture  is  wanting  or  omitted,  Ist,  When 
the  first-born  is  legitimated,  and  there  are  lawful  children/^  Molina^ 
Ub.  3.  c.  2.  2d,  Wlien  he  is  a  monk,  clergyman,"  or  friar,  Rox€u, 
Part.  7.  c.  5.  3d,  By  the  incompatibdity  of  the  family  name  and 
arms,  if  it  be  prohibited  to  have  them  mixed  with  others,  Molina^ 
lib.  2.  c.  14.  num.  16.  4th,  When  two  entails  are  incompatible  by 
reason  of  their  value,  according  to  L.  7.  tit  7.  lib.  5.  Rec.,  [L.  7.  tit  17. 
lib.  10.  Nov.  Rec]  which  enacts  that  if,  by  way  or  reason  of  mar- 
riage, two  entails  are  united,  the  value  of  one  of  which  is  above  two 
millions  maravedis,  the  eldest  son  may  succeed  only  to  one  of  the  two 
at  his  election,  and  the  other  passes  to  the  second  son;  and  if  there 
should  be  only  one  son,  or  a  daughter,  he  or  she  may  hold  them  both 
for  life;  and  if  either  has  two  sons,  or  a  son  and  a  daughter,  they  are 
divided  as  above,  notwithstanding  any  clauses  and  appointments 
whatsoever  in  the  creation  of  the  entails,  upon  the  disposition  of 
which,  see  At^ora^  throughout  all  Part.  d.,wtio  asserts,  in  Cap.  l.num. 
68.,  that  the  law  in  question  takes  effect  when  two  entails  of  the  above 
tenor  are  united  by  way  of  succession  or  inheritance.  5th,  I'he  first- 
born is  excluded  when  he  caused  the  death  of  the  last  possessor, 
Molina^  lib.  2.  c.  2. 

As  the  entail,  by  reason  of  its  indivisibility,  must  devolve  to  only 
[  131  ]  one  person,  it  hence  arises,  that  the  two  rules  invented  by 
the  interpreters  of  the  Roman  law  do  not  apply,  namely,  1st,  That 
two  appointed  jointly,  E.  6.,  John  and  James,  sticceed  or  inherit 
equally.  2d,  That  the  disjunctive  resolves  itself  into  the  copulative^ 
E.  G.,  Andrew  or  Peter  is  equivalent  to  Andrew  and  Peter,  Molina^ 
lib.  1.  c.  6.  from  num.  4.  to  7. 

According  to  the  order  of  succession  which  ought  to  be  followed 
under  this  indivisibility,  the  kinds  of  lineage,  regard  to  which  is  had 
in  entails,  should  be  understood,  and  they  are  the  foUowing:  1st,  The 
substantial  line  {linea  de  svbstancia)  is  that  which  comprehends 
ascendants,  descendants,  and  collaterals,  without  distinction  of  males 
or  females ;  the  preference  taking  place  between  them  according  to 
kindred  or  age,  RoxaSy  Part  1.  cap.  6.  §  2.  Hence  it  is,  1st,  That 
the  son  born  before  the  father  acquired  the  entail,  succeeds  in  pre- 
ference to  the  son  who  was  born  after,  RoxaSj  Part  1.  cap.  6.  §  S. 
2d,  That  the  son  legitimated  by  the  subsequent  marriage  is  counted 
of  the  substantial  line  to  enable  him  to  succeed  to  the  entail,  RoxaSj 
ibid.  §  5.;  but  not  those  legitimated  by  rescript,  which  does  not  take 
away  the  right  that  another  might  possess,  Roxasy  ibid.  §  6.;  to  whom 
ought  to  be  added  Molina,  lib.  4.  cap.  3.  who  refers  to  different 
opinions  upon  the  subject    3d,  Ni^tural  children  are  not  of  this  line, 

u  Ptilaei4i9  (note  1)  njs,  thnt  when  the  firstborn  ie  le}|;iltmated  by  a  enbeeqnent 
marriage,  and  haa  been  legitimated  before  the  birth  of  the  other  legfitimate  chiMren  (of 
such  marriage  it  is  to  be  presumed),  what  is  hero  stated  by  the  text  docs  not  take  plaoe. 

1*  The  same  learned  professor  also  observes,  that  a  clergyman  (eUrigo)  is  not  passed 
by,  unless  expressly  excluded  by  the  founder;  &r  that  there  is  no  law»  practice,  or  reason, 
which  ezdades  the  clergy  firom  such  entails. 
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Koxas^  Part.  1.  cap.  6.  §  9.;  where  he  lays  down  the  limitations. 
4th^  That  in  the  collateral  line,  the  brother  of  the  last  possessor,  on 
the  part  of  the  father  and  mother,  although  younger,  is  preferred  to 
the  elder  brother,  who  is  so  only  on  the  part  of  the  father,  by  reason 
of  the  greater  kindred  or  relationship,  Roxa,%  ibid.  §  12. 

2d,  The  actual  or  effective  line,  is  that  which  the  possessor  of  the 
entail  occupies  as  lawful  successor,  Soxasj  ibid.  §  12. 

3d,  The  habilualy  or  accustomed  line,  is  that  which  the  first-bom 
constitutes  or  establishes,  immediately  as  he  is  born,  for  his  descen- 
dants, Boxas^ibld.  §  13.;  whence  it  is  deduced,  that  although  he  die, 
if  he  leaves  a  son,  or  other  descendants,  they  shall  succeed  as  repre- 
senting the  father  in  preference  to  their  uncle,  unless  the  founder 
should  make  any  other  direction,  L.  5.  tit.  7.  lib.  5.  Rec. ;  [L.  5.  tit. 
17.  lib.  10.  Nov.  Rec. ;]  in  which  case  it  is  necessary  that  the  [  132  ] 
will  of  the  testator  be  clear  and  distinct,  L.  14.  tit  7.  lib.  5.  Rec.  [L. 
9.  tit  17.  lib.  10.  Nov.  Rec]  Of  this  right  of  representation  Molina 
speaks,  lib.  1.  cap.  6,  7,  and  8.   ^ 

4th,  The  line  of  true  and  absolute  consanguinity  by  the  father's 
side"  {eognaeion)  is  that  by  which  only  males  are  called  to  the  suc- 
cession ;  E.  G.,  male  to  male,  (varon  de  varon,)  or  males  succeed, 
and  not  females,  &c. ;  and,  in  this  case,  every  female  is  ex- 
cluded, ahhough  she  be  first  bom,  and  male  to  male  is  preferred, 
although  he  may  be  of  a  more  remote  line  or  kindred,  Soxas,  Part 
1.  cap.  6.  §  22.  Besides  this,  every  female  is  understood  to  be  ex- 
cluded who  might  possibly  impede  or  obstruct  the  succession  of  the 
agnati;  and  the  woman  related  by  the  father's  side,  (agnadoj) 
through  whose  means  the  succession  would  pass  to  the  cognatiy" 
(cognadosy)  Molina,  lib,  1.  cap.  6.  num.  38,  39,  and  40.  It  is  to  be 
observed,  that  by  the  insertion  of  the  clause  ^  suceda  por  Itnea 
masculina^^^  the  female  daughter  of  the  male  is  understood  as  ap- 
pointed or  entailed  in  the  regular  entail,  {mayorazgo  regular ,)  but 
not  in  that  of  tale  male,  {de  agnaciouy)  Roxaa,  ibid.  §  23. 

5th,  Tail  male  special  (linea  de  agnacion  limitada)  is  that  in 
which  the  estate  in  tail  male  {agnacion)  is  limited  to  certain  per- 
sons* degrees,  &c.,  {grado:ty)  E.  G.,  the  descendants  of  Peter  in  tail 
male. 

6th,  The  line  of  agnation  artificial  {linea  de  artificiosa  agnacion) 
is  composed  of  females,  descendants  of  males. 

7th,  The  line  of  quality  {linea  de  qualidad)  is  composed  of  the 
persons  who  obtain  the  particular  qualification  required  by  the 
founder,  E.  G.,  of  Doctor ,  &c.    Roxas^  Part  1.  cap.  6.  §  20. 

8th,  The  line  of  simple  masculinity  is  composed  of  males  of  any 
quality  or  condition,  Noxas,  ibid.  §  22. 

9th,  The  line  elective  comprehends  the  persons  elected  by  whom- 
soever may  have  the  power  to  elect,  Roxasy  ibid.  §  21.    This  line 

>4  Estate  in  tail  male  general. 

^  ill  the  caM,  it  is  presamed,  of  an  estate  in  tail  female. 
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takes  place  in  elective  entails,  when  the  founder  authorises  the  last 
possessor  or  tenant  to  elect  his  successor.  This  election  ought  not  to 
be  made  of  a  bastard.  2dy  It  may  be  changed,  if  it  has  not  taken 
effect,  dd,  It  ought  to  be  made  of  only  one  person.  4th,  And  when 
he  to  whom  it  belongs  to  elect,  does  not  make  his  election,  the  sue* 
cession  devolves  to  his  first-bom  son  and  the  rest  of  the  family  of  the 
founder,  Molina^  lib.  2.  cap.  4.,  who,  in  cap.  5.,  treats  whether  this 
election  must  fall  on  the  most  worthy. 

10th,  The  male  line  {linea  tnaxculvia)  is  that  which  begins  with 
[  133  ]  the  male  and  the  tail  female  {/eminina)^  that  which  begins 
with  the  female,**  Roxasy  Part.  1.  cap.  6.  §  23.  and  24. 

From  all  that  has  becm  said«  the  consequence  is,  that,  with  respect 
to  the  entail  constituted  without  rule  or  condition,  the  succession  is 
regulated  according  to  L.  2.  tit.  15.  P.  2.  [L.  2.  tit.  15-  P.  2.];  and 
therefore,  the  females  of  the  best  line  and  degree  are  preferred  to  the 
more  remote  males,  L.  13.  tit.  7.  lib.  5.  Rec.  [L.  8.  tit.  17.  lib.  10. 
Nov.  Rec]  Molina^  lib.  3.  cap.  3. 

From  the  perpetuity  of  entails  it  is  inferred,  1st,  That  the  succes.sion 
passes  to  all  the  descendants  of  the  founder  tn/int'/um,  as  determined 
by  Molina^  lib.  I.  cap.  4.  2d,  That  the  first  heir  or  grantee  named 
{llamado\  must  be  appointed  purely,  and  the  others  under  the  con- 
aition  of  the  first  not  succeeding,  Molina^  lib.  2.  cap.  12.;  and  there- 
fore in  the  lifetime  of  the  tenant  or  possessor  no  action  can  be 
brought,  in  order  to  its  being  declared  who  the  lawful  successor  is, 
because  an  action  will  not  lay  for  what  is  conditional,  Molina,  lib.  3. 
cap.  14.  3d,  That  the  children  or  issue  conditionally  named,  are 
considered  appointed^  for  otherwise  the  perpetuity  would  fail,  Mo- 
lina j  lib.  1.  cap.  6.  n.  2.  and  3.  4th,  That  the  word  issues  (hijas), 
contprehends  the  grandchildren  and  other  descendants  in  injiniium, 
Molinay  lib.  1.  cap.  6.  n.  28.  5th,  That  in  entails  the  issue,  &c.  suc- 
ceed, by  right  of  blood,  and  not  by  hereditary"  right,  wherefore  the 
possessor  or  tenant  cannot  deprive  his  child  of  the  succession  on  ac- 
count of  ingratitude,  Molina,  lib.  1.  cap.  9.  n.  2.  6th,  That  a  person 
excluded  once,  is  not  considered  perpetually  excluded,  but  suspended, 
while  those  succeed  who  excluded  him,  Molina,  lib.  I.  cap.  6.  n.  22. 
7th,  That  the  proximity  of  relationship  or  kindred  must  be  regarded 
with  respect  to  the  last  possessor  or  tenant,  and  not  the  founder,  Mo^ 
Una,  lib.  1.  cap.  6.  n.  46.    8th,  That  the  condition  requiring  the  sue- 

>*  Palaeioa  mentions  others,  vis:  linea  eontantitM^  ptntergada^  defectiwt^  femenina,  pa^ 
tenia,  maUmat  and  says  thcro  are  more;  which,  however,  he  does  not  particularise;  bat  he 
very  properly  adds,  that  the  whole  only  serve  to  afford  a  knowledg^e  of  the  iiomenclatare 
of  terms,  and  an  understanding  of  what  others  wish  to  say  who  attempt  to  explain  them; 
and  that,  as  for  any  things  else,  he  considers  the  subject  somewhat  confused,  and  of  little 
or  no  utility.  He  concludon  by  observinff,  that  the  will  of  the  founder,  and  the  laws 
which  regulate,  &.c,  the  establishment  of  mayeraxgo§^  are  to  be  consulted  and  attended  to* 
The  17th  tit  10th  book  of  the  Nov.  Rec.  treats  of  mayoraxgw^  which  see. 

>7  Palaciot  says  (note  1.)  "that  this  is  understood,  when  the  successor  to  the  last  poa. 
•essor,  or  tenant,  is  treated  of;  for,  that  if  the  founder  is  spoken  of,  all  succeed  in  respect 
of  him,  by  hereditary  rif  ht,  since  they  succeed  by  bis  will  and  appointment.** 
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cessoTS  to  bear  the  arms  and  the  name  of  the  family  of  the  founder 
is  valid;  from  which  the  conjecture  of  agnation  is  not  inferred,  Mo- 
lina, liU  2.  cap.  14.  n.  9.    9th,  That  all  entails  must  be  created  out 
of,  or  with  respect  to  real  property,  or  personal,  on  the  condition  of 
its  being  sold,  and  real  property  purchased  with  the  proceeds,  Mo- 
lina^  lib.  2.  cap.  10.     13th,  That  the  dominion  {propriedad )  of  the 
entail,  cannot  be  confiscated  for  the  crime  of  the  possessor,  because 
that  would  be  in  prejudice  of  the  successor  and  of  the  perpetuity, 
unless  the  enormity  of  the  crime  demands  that  the  name  or  remem- 
branoe  of  the  family  should  be  obliterated;   for  which  reason  the 
property  of  those  who,  under  the  title  of  levellers  (comuneros),  rose 
against  King  Charles  I.  was  confiscated;  but  the  usufruct  [  134  ] 
during  the  life  of  the  possessor  may  be  confiscated;  which  Molina, 
lib.  4.  cap.  1 1.,  points  out.     1 1th,  That  when  suspicion  is  entertained 
respecting  bad  conduct  of  the  possessor,  he  ought  to  give  security; 
and  if  he  administers  improperly,  and  destroys  the  property  of  the 
entail,  he  is  bound  to  restore  it  to  the  successor,  Molina,  lib.  1.  cap. 
15.  and  16.     12th,  That  the  possessor  of  the  entail  ought  to  make 
an  inventory  of  the  property,  as  being  for  the  interest  of  the  succes- 
sors, Molina,  lib.  1.  cap.  28.     13th,  That  upon  the  death  of  one 
possessor,  the  civil  and  natural  possession  passes  instantly  to  the 
immediate  successor  by  benefit  of  law,  without  any  act  or  proceed- 
ing, although  another  may  have  taken  possession,^'  L.  8.  tit.  7.  lib.  5. 
Rec.  [L.  1.  tit.  24.  lib.  11.  Nov.  Reel,  as  explained  by  Molina,  lib. 
3.  cap  12.,  in  which  case  if  there  arise  suits  for  the  provisional  posses* 
sion  of  the  estate  ( pleyios  de  ienuta  y  posesion),  the  parties  are  to  be 
heard  within  fifteen^^  days  without  its  being  admitted  to  prorogue 
this  term,  and,  within  it,  they  may  make  and  prove  their  allegations, 
and  the  council  decide;  and  the  sentence  being  executed,  a  supplica- 
tion (supplicacion),  is  received  or  allowed  within  forty  days,  the 
parties  being  bound  or  concluded  by  this  last  sentence,  whether  it  be 
conGrmatory  or  revocatory,  L.  9.  tit.  7.  lib.  5.  Rec.  [L.  2.  tit.  24.  lib. 
11.  Nov,  Rec,];  for  the  supplication  allowed,  on  giving  security,  &c. 
in  fifteen  hundred  dobias,  by  L.  14.  tit.  20.  lib.  4.  Rec.  [L.  16.  tit.  22. 
lib.  1 1.  Nov.  Kec]  is  not  admitted.    This  sentence  is  understood  to  be 
to  put  the  party  in  possession;  for  the  question  regarding  only  the 
property  or  dominion  is  referred  to  the  audiencias,  L.  10.  tit.  7.  lib.  5. 
Rec-  [L.  3.  tit.  24.  lib.  11.  Nov.  Rec]    According  to  what  has  been 
laid  down,  suits  possessory  and  petitory  are  incompatible*  RoxaSy 
P&rt.  5.  cap.  5. 

»  Whether,  the  law  cited  mys,  in  the  lifetime,  or  after  the  death  of  the  last  tenant,  or 
wheCJier  such  tenant  may  transfer  the  posHesslon  to  each  person. 

»  L.  2.  tit.  24.  lib.  10.  t^ov,  Rec.  nays  fifty;  and  Palaeio$  adds,  that  if  regard  be  paid 
to  L.  6.  tit.  24.  lib.  10.  Not.  Rec,  80  days  arc  allowed  instead  of  50,  and  that  no  sopplics. 
lion  is  admitted,  with  the  exclusion  of  any  other  remedy  or  recourse,  the  procecdingfs  only 
hfang  remitted  to  the  oudiencias  to  determine  on  the  question  of  property,  which  is  borne 
out  by  the  last  law  referred  to. 

»  Thia,  according  to  the  learned  Professor,  is  understood  of  suits  relating  to  ivuryoratr- 
fBs,-  for  in  other  cases,  poaseasory  and  petitory  causes  may  be  joined. 
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It  is  also  a  property  of  the  perpetuity  of  entails,  that  no  possessor 
can  alienate  the  property:  and  this  prohibition  is  understood,  although 
the  founder  may  not  express  it  *^,  Molina^  Lib.  4.  cap.  1.  Hence  it 
is  deduced,  1st,  That  neither  can  the  possessor  hypethecate,  or  mort- 
gage the  property,  Molina^  lib.  4.  cap.  1.  2d,  He  cannot  agree  to  an 
accord"  (transigir),  nor  to  an  arbitration  respecting  it,  nor  grant  it 
under  le^se,  {en  enjitettiis),  nor  let  it  for  a  long  time;  for  all  this 
amounts  to  alienation,  Molina y  L.  4.  cap.  9.  and  lib.  1.  cap.  21.  n.  15. 
3d,  Although  the  possessor  may  not  alienate  the  property,  neverthe- 
less he  has  the  useful  dominion  {dominio  uiil)y  Molina,  L.  1.  cap.  9. 
4th,  Obtaining  the  royal  permission,  the  possessor  may  alienate  this 
[  135  ]  property.  This  permission  is  not  granted  without  just  causes; 
such  as  the  establishment  of  dote  in  favor  of  the  descendants  of  the 
founder,  Molina^  lib.  4.  cap.  3.  n.  3.  and  from  n.  10.  to  25.;  and  it 
is  lost  not  by  making  use  of  it  during  teu  years,  Molina,  ibid,  n.  49. 
The  same  author  treats  of  this  permission  at  length,  in  cap.  4, 5.  and  7. 
of  lib.  4.  5th,  The  possessor  may  grant  for  his  life,  the  usufruct  to 
another,  Molina-jWh,  1.  cap.  20.,  as  also  let  outf  the  property,  although 
the  successor  will  not  be  bound  to  observe  the  covenant  of  lease  which 
his  predecessor  made,  Molina,  lib.  1.  cap.  21.,  from  n.  1.  to  6.  6th, 
The  possessor  ought  to  pay  the  expenses,  or  costs  of  suits,  respecting 
the  entail,  Molina,  lib.  1.  cap.  27.  n.  10.  7th,  The  improvements 
made  in  the  entailed  property,  are  free  property,  if  they  can  be  sepa- 
rated, but  not  those  that  are  inseparable,  as  houses,  castles,  &c.,  which 
are  an  accretion  to  the  property;  so  that  the  successor  ought  to  ]>ay 
nothing  for  them  to  the  heirs  having  a  right  under  the  maker  or  foun- 
dfer,  L.  6.  tit.  7.  lib.  5.  Rec  [L.  6.  tit.  17.  lib.  10.  Nov.  Rec]  Molina^ 
lib.  1.  cap.  26.  8th,  The  existing,  or  ungathered  fruits  (frvdospen-- 
dientes)  must  be  divided  between  the  successor  and  the  heirs  of  the 
last  possessor,  M(dina,\\b.  3.  cap.  11.,  by  reason  that  these  heirs 
ought  to  repair  and  make  good  what  has  been  deteriorated,  or  the 
injury  done  by  the  fault  of  the  last  possessor,  Molina,  lib.  1.  cap.  27. 
n.  1  to  5.  /9tn,  The  successor  is  bound  for  the  debts  which  his  pre- 
decessor contracted  in  utility  of  the  entailed  property,  and  with  the 
royal  permission;  which  rule,  and  its  limitations,  will  be  seen  in 
Molina,  lib.  1.  cap.  10.  from  n.  15.  to  28.  But,  if  they  were  con- 
tracted for  the  personal  benefit  of  the  last  tenant  in  tail,  his  successor 
is  not  bound  to  satisfy  them,  unless  he  is  his  heir,  Molina^  ibid,  d  n. 
23.  ad,  fin. 

Cap.  3.  A  legacy,  or  beqnest,  is  a  sort  of  gift  which  the  testator 
leaves  in  his  testament,  or  codicil,  to  some  person,  for  the  love  of  God 
or  of  his  soul,  or  for  the  person  to  whom  it  is  left  to  do  something  ^y 
L.  1.  tit.  9.  P.  6. 

«  Sobsetinent  enactmenU  have  dcternitned  the  contrary,  under  certain  limitations  and 
oonditions.    See  LI.  16,  17, 18,  19,  and  20.,  tit  17.  lib.  10.,  Nov.  Rec. 

^  Vide  Hal.  Rom,  Law,  p.  95.,  cotnpromiatum,  arbitration;  and  (rcnaaclto,  accord. 

»  See  Febrero  Adidonado,  1  torn,  part  1.  c.  1.  ^  11  and  12^  tit  man^a,  from  p.  113.ed. 
&;  or  Febrero  Rtformado^  1  torn,  part  1.  c.  1.  ^  9  and  10.:  same  title,  p.  141.  ed.  4. 
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§  1.  It  having  been  before  observed  in  the  Third  Title  of  this  Book, 
that  no  one  can  bequeath,  nor  dispose,  in  favor  of  a  stranger,  or  for 
the  benefit  of  his  soul,  of  more  than  the  fifth  of  his  property,  if  he 
have  necessary  {/orzoaos)  heirs,  it  is  evident,  1st,  That  if  there  be 
descendants,  the  legacies  cannot  exceed  the  fifth,  or  even  the  third,  if 
it  be  among  children,  L.  IK  tit.  6.  lib.  5.  Rec.  [L.  11.  tit.  6.  lib.  11. 
Nov.  Rec.]  2d,  That  if  the  necessary  heirs  are  ascendants,  the  lega- 
cies may  amount  to  the  third  of  the  property,  L.  1.  tit.  6.  lib.  5.  [  136  ] 
Rec,  [L.  1.  tit.  6.  lib.  10.  Nov.  Rec]  Under  these  rules,  the  doctrine 
of  legacies  will  be  understood;  which,  being  conformable  to  the  Ro* 
man  law,  is  found  collected  in  the  9th  Title,  6th  Partida*^,  without 
the  necessity  of  repeating  it  here. 

§  2.  The  carrying  into  effect  the  legacies,  and  the  last  will  of  the 
testator,  is  wont  to  remain  at  the  charge  of  the  executors,  (cabeza- 
leros  6  albaceas^)  L.  1.  tit.  10.  P.  6.,  [L.  1.  tit  10.  P.  6.,]  who  ought 
to  conform  to  the  rules  touched  upon,  when  there  are  necessary  heirs; 
and  if  the  property  of  the  testator  shall  not  be  sufficient  for  the  pay- 
ment or  fulfilment  of  the  legacies,  each  of  the  legatees  must  suffer  a 
deduction,  pro  ra/a,  L.  4.  tit.  5.  lib.  3.  Ftiero  Real, 

§  3.  Those  who  cannot  be  executors,  are,  1st,  The  friar,  L.  7.** 
tit  5.  lib.  3.  Fuero  Real^  which  differs  from  L.  2.  tit  10.  P.  6.  [L.  2. 
tit  10.  P.  6.]  2d,  Nor  the  woman,*  the  madman,  the  minor,'^  the 
heretic,"  the  dumb,  the  naturally  deaf,  the  traitor,  {iraidor  alevoso^) 
nor  the  person  condemned  to  death,*^  L.  8.  tit  5.  lib.  3.  Fuero  Seal, 
The  executors  ought  to  publish  the  testament  within  a  month, 
under  the  penalty  of  losing  their  legacy;  and,  if  there  was  none  left 
them,  of  paying  the  tenth,*  (diezmoy)  L.  13.  tit  5.  lib.  3.  Fuero 
Seal;  and,  moreover,  they  are  obliged  to  fulfil  the  will  of  the  tes- 
tator within  a  year,  at  farthest,  countable  from  the  death  of  the 

M  Tel  the  citing  the  Roman  Law  is  effected  to  be  found  ikult  with  by  the  Spanish 
Law  writers.  See  p.  3.  in  the  preface  to  the  text,  and  what  is  stated  in  p.  44.  of  the  in- 
tradiMslion  to  these  Institutes,  tha  translation  of  which,  it  is  regretted,  the  want  of  time 
has  prefentod  from  being  prefixed  to  the  translation  of  the  text  It  is  admitted  that  the 
Partidas,  which  «re  there  said  to  be  the  most  methodical,  national,  legal  code  known  to 
the  aothon,  are  composed,  in  great  part,  of  the  Roman  law.  This  admission  was,  hoW- 
eftr,  quite  superiuous,  as  the  Partidas  carry  with  them  self^vident  testimony  of  their 
debt  to  the  great  master  code,  from  which  they  have  so  largely  and  generally  borrowed. 

*  The  quotation  is  erroneous,  read  L.  8.  imd, 

*•  Although  L.  8.  tit  5.  lib.  3.  Fuero  Real^  cited,  excludes  women,  an  addition  to  it 
sa3PS  that,  by  custom,  which  is  the  best  interpreter  of  laws,  they  may  be  executrixes ;  and 
this  ■eems  the  generally  received  opinion.    See  Febrero  to  this  effect 

^  Under  twenty-five  yeara  of  age ;  but  again,  by  addition  6  to  the  law  of  the  Fuero 
1m2,  cited,  it  is  said  that  custom  u,  that  those  under  twenty-five  may  be  executors. 

*  This  may  carry  a  very  extensive  religious  exclusion. 

>  Slavee,  Moors,  and  Jews,  complete  the  catalogue  of  those  ezelnded  from  the  office  of 
cneoCors  by  the  same  law. 

*  The  law,  which  is  L.  14^  and  not  L.  13.  tit  5.  lib.  3.,  Fuero  Reol,  intended  to  be 
tiled,  says,  the  tenth  of  the  legacy ;  but  it  is  difficult  to  discover  how  a  man  ooold  be 
esaipened  to  pay  the  tenth  of  nothing :  the  later  enactment,  however,  L.  5.  tit  18.  lib.  10. 
Kor.  ReCn  prcaents  no  such  difficulty,  and  says  that,  the  executor  having  no  beqnest  by 
'^  will,  shall  par  the  damage  to  the  party  injured  by  his  omissioD  or  neglect,  and  two 

maravedis  to  the  crown  {cmnaru). 


128  Of  SubsiiiuiionSy  EntailSy  and  Legacies.       [Book  IL 

testator;   the  act  of  one,  or  more,  in  case  the  whole  cannot  be 
present,  {personarloj)  being  valid,  L.  5.^^  tit.  10.  P.  6.  [L.  5.  tit.  10. 

P.  6.] 

If  it  should  happen  that  the  executors  are  neglectful  in  complying 
with  their  duty  or  obligation,  they  shall  be  compelled  to  it  by  the 
bishop ;  and  not  obeying,  he  shall  appoint  other  exeentm^^  L.  7. 
tit.  10  P.  6.  [L.  7.  tit.  10.  P.  6.]  In  default  of  executors,  the  heir  is 
charged  with  giving  effect  to  the  dispositions  of  the  testator,  L.  7. 
tit.  10.  P.  6.  Lastly,  if  through  improper  conduct  or  neglect,  the 
will  of  the  deceased  be  not  executed,  the  execntors  shall  lose  what 
the  testator  may  have  left  them,  unless  it  be  his  son ;  for  he  ought 
not  to  be  deprived  of  the  lawful  share  {legitima)  to  which  he  is 
entitled  by  nature,  L.  8.  lit.  10.  P.  6.  [L.  8.  tit.  10.  P.  6.]  See  Carpio 
de  Extcutoribua  Voluntatem  UUimatuni,^ 

SI  Read  L.  6. 

»  Administrators  would  be  more  correct. 

s>  See  also  Febrero  adieionado^  torn.  I.  part  1.  cap.  1.  §  18.  p.  145 ;  or  Fe6rere  Refar* 
madit^  torn.  I.  part  1.  cap.  1.  ^  13.  p^  160.,  4tb  edit 

EzecQtors  are  of  three  elasses :  1st,  Lawful,  or  those  entitled  by  law  to  fulfil  tbe  will  of 
the  testator.  2d,  Testamentary,  or  those  appointed  by  the  wlH  of  the  tei^tor.  3d,  Da* 
tivoi,  or  those  appointed  by  the  judge  or  ordinary,  in  case  of  intestacy  or  absence  of 
nomination  by  the  testator,  to  discbarge  the  daties  of  an  executor,  corresponding  to  the 
Eoclish  administrator. 

Testamentary  eztfcntors  are  of  two  sorts:  1st,  UniTersa!  or  general,  to  execute  entirely 
the  testamentary  dispositions,  and  to  distribute  the  property  of  the  deceased;  and  2d, 
particular  or  special,  appointed  to  carry  into  effect  some  special  object  or  purpose  of  the ' 
will. 

The  office  of  executor  is  considered  |4ons  and  private,  and  does  net  descend  to  tbe 
executor,  or  heir  of  a  deceased  executor,  without  express  direction  or  leave  of  the  ap. 
pointing  testator ;  and  even  then  there  are  esBceptions,  especially  when  the  executor  has 
improperly  executed  his  duty  or  trust  No  person  can  be  obliged  to  undertake  the  office 
of  executor;  but  if  one  accepts  or  undertakes  it  expressly  or  tacitly,  he  may  be  compelled 
to  discharge  the  duties. 

According  to  F^rero  Adie^  ist  vd.  p.  152.  n.  257^  an  exeoator  is  not  entitled  to 
'StUurio  or  remonoration  for  discharging  his  office,  as  a  guardian  is,  except  by  the  direc 
tion  or  declared  consent  of  the  testator;  but  it  seems  that  an  allowance  (^  this  nature, 
having  reference  to  the  trouble  or  duty  performed  by  the  executor,  may  be  granted  by  the 
judge.  Vide  CmrfU  de  Bxee^  p.  81.  n.  110.  An  executor  cannot  sdl  the  real  property 
of  his  testator,  unless  he  be  antborised  by  the  will,  and  then  it  appears  the  sale  must  be 
by  public  auction.  Vidt  L.  62.  tit  18.  P.  3.  It  would  also  seem,  that  a  bequest  or  legacy 
to  an  executor,  is  supposed  to  be  made  eomtemplatione  officii^  and  that,  therefore,  if  he 
renounce  the  burthen,  he  loses  the  legacy.  If  a  legacy  or  bequest  be  left  among  execu- 
tors, and  one  of  them  predecease  the.  testator,  or  renounce  the  office,  his  share,  jure  ac* 
ere$eendu  ia  divided  among  the  surviving  or  acting  executors.  The  rule  of  jus  atertBcendi 
may  seem  strictly  to  apply  to  legatees.  See.L  33.  tit  9.  P.  6.:  also  Ripiu  de  Teelam,  p. 
37.  n.  12.:  but  see  also  Cooarrubiae,  1  voL  c.  18.  f  i.  p.  125.  n.  4. 

In  the  case  of  there  being  only  one  executor  appointed,  and  of  his  predeceasing  the 
testator,  or  renouncing  the  uffiois,  it  is  to  be  supposed  that  the  bequest  or  legacy  would 
lapse,  and  go  to  the  heir,  or  residuary  legatee  or  devisee. 
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TITLE  VI. 

OF  SERVICES  OR.RIGBTS  (sSRVIDUMBaEs).^ 

Services  {servidumbres)  constitute  the  third  right  in  the  [  138  ] 
thing.  They  are  either  real  or  personal;  a  real  right  or  use  is,  the 
right  and  use  which  a  person  has  in  the  buildings  and  lands  of  an- 
other^  to  make  use  of  them  for  the  benefit  or  advantage  of  his  own, 
!••  I.  tit  31.  P.  3,  [L.  1.  tit.  31.  P.  3.]  Personal  service  is,  the  right 
or  use  which  a  peson  gains  in  tho  things  of  another  for  the  benefit 
or  advantage  of  his  person,  and  not  especially  of  his  lands  or  estate 
{heredad). 

§  1.  Of  real  serjrices,  some  are  peculiar  to  cities  {urbanas)^  and 
others  to  the  country  (rusticas).  The  first,  or  city  services,  are  those 
which  some  housis  have  in,  or  with  respect  to  others,  L.  2.  tit.  3K 
P.  3.  [L.  2.  tit.  31.  P.  3.];  and  the*  latter  those  which  some  estates 
have  in,  or  with  respect  to  other  estates,  L.  3.  tit.  31.  P.  3.  [L.  3.  tit 
31.  P.  3.]  Of  the  first  kind  are,  1st,  The  right  of  placing  a  load  or 
burthen  upon  the  house  of  one's  neighbor  by  means  of  a  pillar, 
column,  beam,  or  fther  thing,  which  may  support  the  building.  2d, 
The  right  of  boriqg  holes  in  one's  neighbor's  wall  to  place  beams, 
or  to  open  the  win|ows  to  give  light'  3d,  The  right  to  let  the  water 
&11  from  one's  roof,  by  means  of  gutters  or  spouts,  upon  the  house 
of  another.  4th,  The  right  to  prevent  one's  neighbor  from  building 
his  house  higher  than  it  was  at  the  time  the  right  or  use  was  created 
or  idiposed,  in  ordfr  that  he  may  not  obstruct  one's  light,  view,  &c 
5th,  The  right  to  liave  a  passage  through  the  house  or  yard  of  one's 
neighbors,  to  one's  own  house,  and  other  similar  rights,  L.  2.  tit  31. 
P,  3.  [L.  2  tit.  31. P.  3.]  What  relates  to  the  height  of  buildings  is 
governed  by  the  mmiicipal  regulations  {estatutos)  of  the  towns. 

Rural  services  are,  1st,  The  right  of  foot  or  horse  path  (senda)^  of 
way  for  narrow  carts  {gvia)^^  and  of  road  {camino).  The  senda  is 
made  use  of  only  tg  go  on  foot  or  on  horseback,  without  driving  carts 
(carros)  nor  beasts  of  burthen;  the  gxiia  to  go  on  alone  or  [  139  ] 
accompanied  with  feng  narrow  carts  {earreias)^  &c.;  and  the  camino, 

>  Vide  HaUfax,  Rom.  Law,  p.  25.  cap.  3.;  and  WoottB  bt9t,  Ch,  La»^  book  9.  eh.  2. 
p.  145. 

s  Pala€io9  obaerres  ufbn  thi8,>wliat  is  mentkined  by  Oreg.  Lop,  61. 9.  L.  2.  tit  31.  P.  3., 
that  there  is  a  diflbrenc^  between  these  two  aorta  of  aerviccs;  that  in  the  first  (onertt 
ferendi)^  the  person  ben^ting  by  the  use  of  his  neighbor's  wall,  to  support  the  burthen, 
is  obliged  to  repair  the  Hall;  whereas,  in  the  second  (Jtigni  inimiUndit),  he  is  not  under 
such  obligation. 

*  PoUuioo  (note  1.)  slys,  there  is  no  such  seiriee  as  that  of  guia;  but  that  the  rural 
services  intended  to  be  jhere  treated  nf,  are  **Lasenda  6  dereeho  de  9enda^  la  carroTB^ 
which  is  called  in  the  te  jl  guia^  and  *^La  via  6  eaminoy^  which  corresponds  with  the  three 
rights  of  way  of  the  Romans:  tt«r,  actus,  ma. 
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or  road  to  cany  these  and  any  oth|r  things  on.  The  breadth  of  the 
road  (camino)  ought  to  be  regulatd  by  the  agreement/  and  not  hav- 
ing been  so  regulated,  ought  to  bepnly  eight  feet  wide/  and  sixteen, 
if  there  be  a  turning,  L.  3.  tit.  31.  ^.  3.  2d,  The  right  of  conducting 
water  through  another's  land  foi^the  purpose  of  irrigation,  as  for 
mills,  &c.;  in  which  case,  the  penon  who  has  this  right,  ought  to 
keep  up,  at  his  cost,  the  aqueduct,  ^ain,  pipes,  or  spouts,  and  to  avoid 
all  injury  to  the  land  through  whi(|i  they  shall  pass,  L.  4.  tit.  31.  P.  3. 
[L.  4.  tit.  31.  P.  3.];  and  the  owner  of  the  land  from  which  the  water 
shall  be  takeu,cannot  grant  it  to  aiother,  to  the  prejudice  of  him  who 
has  the  right,*  L.  5.  tit.  31.  P.  3.  [L.  5.  tit.  31.  P.  3.]  3d,  The  right 
to  drink  out  of  the  spring  or  well  if  another  for  one's  self,  laborers, 
and  beasts  of  labor,  or  cattle,  by  wHch  is  also  understood  to  be  granted 
the  right  of  ingress  and  egress  to  a|d  from  the  land,  L.  6.  tit.  31.  P.  3. 
[L.  6.  tit.  31.  P.  3.]  4th,  The  riAt  of  feeding  one's  beasts  of  labor 
on  the  meadow  or  pasture  of  ano^er  "^  L.  6.  tit.  31,  P.  6.  5th,  The 
right  of  taking  limestone,  sand,  stopes,  or  other  material,  which  may 
be  found  on  the  land  of  another,  for  the  purpose  of  building  on  one's 
own,  L.  7.  tit.  31.  P.  3.  [L.  7.  tit.  |1.  P.  3.],  and  many  others  of  this 
tenor. 

§  2.  Every  service  ought  to  be  charged  or  imposed  upon  or  with 
respect  to  things  which  are  ours,  or  which  we  possess  as  ours,  in  order 
that  they  may  be  of  use  or  benefit  to  the  posterity*  of  another,  L  13. 
tit.  31.  P.  3.  [L.  13.  tit.  31.  P.  3.]  2d,  They  ought  to  be  Established 
by  testament,  by  contract,  or  be  acquired  by  prescription,  L.  14.  tit. 
81.  P.  3.  3d,  The  service  is  always  united  or  annexed'  to  the  inheri- 
tance or  building  upon  which  it  Ntas  laid,  and  the  right  of  using  it  is 
accessory  to  the  thing  for  the  benefit  of  wliich  it  was  established,  LI. 
8.  and  12.  tit.  31.  P.  3.  [LI.  18.  anfl  12.  tit  31.  P.  3.]  4th,  They  are 
indivisible,*^  L.  9.  tit.  31.  P.  3.  [L, 9.  tit.  3K  P.  3] 

From  the  first  principle  it  folloirs,  1st,  That  every  proprietor  of  a 
thing  may  establish  a  right  on  or  with  respect  to  it;  and  if  there  be 
many  owners,  all  ought  to  agree  either  at  the  time  of  its  establish- 
ment, or  by  subsequent  approbation,  L.  10.  tit.  31.  P.  3.  [L.  10.  tit. 
31.  P.  3.]  2d,  That  the  tenant  in  fee  {feudatorid)  or  for  life  {posee* 
dor  d  vida)  may  impose  a  service,  L.  11.  tit.  31.  P.  3.  [L.  11.  tit.  31. 
P.  3.]  3d,  The  purchaser  may  impose  it  upon  the  thing  which  he 
purchases,  although  it  may  not  have  passed  into  his  possession  with 
the  consent  of  the  seller,  L.  11.  tit.  31  P.  3.  4th,  l*hat  things  are 
not  capable  of  services  which  are  incapable  of  dominion,  as  sacred 
things,  &c.,  L.  13.  tit.  31.  P.  3.    5th,  That  these  services  benefit  the 

^  Made  at  the  time  the  riffht  waa  gfranted. 

s  Straightways.    Sco  L.  3.  tit  31.  Pait.  3.,  cUed. 

•  He  may  grant  to  another  the  like  right  if  there  be  nifficient  water  for  both.    See  the 
exception  at  the  end  of  the  law  cited  in  the  text 

7  Right  of  cpnunon  or  ^Mature. 

>  Or  person,  in  the  case  of  pcraonaf  services. 

*  i.  e.  Inseparable  from,  except  by  tlie  consent  or  agreement  of  the  party  entitled. 
••See  L.  9.  tit.  31.  P.  3.,  cited. 
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property  of  others,  and  not  that  o  the  person  on  which  they  [  140  ] 
are  established,  L.  13.  tit.  31.  P.  3  [L.  13.  tit.  3.  P.  3.] 

Prom  the  second  principle  it  follows,  1st,  That  every  continued 
or  uninterrupted  service,  that  is, which  is  continually  made  use  of, 
as  is  running  water,  &c.,  is  acquiisd  by  ten  years'  use  of  enjoyment" 
among  persotis  present,  and  twenty  among  those  absent;  and  dis- 
continued rights  which  are  only  made  use  of  now  and  then,  as  right 
of  way,  of  road,  water  which  comes  or  flows  once  a  week,  &c.,  can- 
not be  acquired  but  by  use  of  time  immemorial,  L.  25."  tit.  31.  P.  3. 
[L.  25.  tit.  31.  P.  3.] 

From  the  third  principle  it  foltaws,  1st,  That  the  service  or  right 
does  not  cease  because  the  thing  may  change  its  owner  and  pass  to 
another,  L.  8.  lit.  31.  P.  3.  [L.  8.  tit.  31.  P.  3.]  2d,  ITiat  the  owner 
of  the  service  cannot  sell  nor  aliene  it  without  the  thing  or  property 
to  which  it  belongs  or  is  attached,  unless  the  owner  of  the  thing 
which  furnishes  the  service",  or  with  respect  to  which  it  is  exercised, 
should  consent,"  L.  12.  tit.  31.  P.  3.  [L.  12.  tit.  31.  P.  3.] 

From  the  fourth  principle  it  follows,  1st,  That  if  each  of  the  heirs 
of  the  property  which  has  the  service  in  its  favor,  should  wish  to 
make  use  of  it  entirely,  he  can  do  it.  2d,  That  each  of  the  heirs  of 
the  property  from  which  the  service  is  due,  is  obliged  severally  to 
render  or  allow  it,  L.  9.  tit.  31.  P.  3.  [L.  9.  tit.  31.  P.  3.] 

§  2.  The  modes  by  which  services  are  acquired  being  almost  the 
same  as  those  by  which  they  may  be  lost,  it  follows,  1st,  That  the 
service  is  extinguished,  by  the  ovner  of  the  thing  to  which  it  was 
granted,  surrendering  it  to  the  estate  or  thing  from  which  it  was  due, 
L.  17.  tit.  31.  P.  3.  [L.  17.  tit.  31.  P.  3.]  2d,  By  the  owner  of  the 
thing  which  is  entitled  to  the  service  or  right  becoming  owner  of  the 
thing  which  owes  it;  and  if  they  are  again  separated,  the  service  is 
not  renewed  by  this  event  alone,  L.  17.  tit.  31.  P.  3.  3d,  By  the 
owner  of  the  service  authorising  the  owner  of  the  thing  which  ren- 
ders it  to  do  something  which  may  impede  the  right,  L.  9."  tit.  31. 
P.  3.  4th,  By  the  use  of  the  city  service  being  impeded  for  ten 
years  in  the  view  or  presence  of  him  who  possesses  it,  and  for  twenty 
years  if  he  be  absent,"  L.  16.  tit.  31.  P.  3.  But  if  the  service  is  rural, 
and  a  continued  one,  it  will  be  lost  by  non-use  for  time  immemorial; 
and  if  it  be  a  discontinued  one,  its  non-use  for  the  space  of  twenty 
years  will  be  sufficient  to  work  a  forfeiture  of  it,  L.  16.  tit.  31.  P,  3. 

i<  With  hutna  fe,  without  force,  Ace,  on  the  part  of  him  claimingfy  with  knowled|^, 
«fMl  without  contradiction,  &c.,  on  the  part  of  the  proprietor  againflt  whom  the  prescrip- 
lion  19  set  op.  See  L.  15.  tit.  31.  P.  3.,  intended  to  be  referred  to  by  the  text,  instead  of 
Li  25.,  erroneously  printed. 

K  Read  L.  15.;  and  see  L.  1.  tit.  17.  lib.  10.  Nov.  Rec.,  as  to  proof,  ice,  of  time  imme- 
morial. 

1^  L.  12.  tit.  31.  P.  3.,  cited,  mentions  another  exception  with  rejEfard  to  water  for  irri- 
fatton;  which,  after  broujjrht  from  another's  land  to  that  of  the  owner  of  the  service,  may 
be,  by  the  latter,  grranted  to  a  third  person. 

M  Read  L.  19. 

^  This  obstruction  most  be  done  with  hwnaft. 
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[L.  16.  tit.  31.  P.  3.]  5th,  The  jon-use  of  a  service  common  to 
[  141  ]  many,  if  it  is  on  the  part  o^ne,  does  not  prejudice  the  others; 
and  in  case  they  should  divide  along  them  the  thing  to  which  the 
service  is  due,  he  alone  shall  lose  ](s  right  who  should  not  make  use 
of  it,  L.  18.  tit.  31.  P.  3.  [L.  18.  titfil.  P.  3.] 

Cap.  2.  Personal  services  consistin  usufruct  and  habitation.*^  Usu- 
fruct ^^  is  a.  right  of  using  and  enj^ing  all  the  fruits  or  profits  of  a 
thing"  without  impairing  it.  It  %  conventional,  or  legal,  which  is 
determined  to  be  the  usufruct  the  lither  has  of  the  adventitious  pro- 
perty of  his  child,  and  is  explained  by  Castillo  de  usyjructtt,  c.  3. 
The  use  is  the  right  of  making  tse  of  the  fruits  of  a  thing*^  with 
Umitation,  and  without  impairing  it,  L.  20.  tit.  31.  P.  3.  [L.  20.  tit. 
81.  P.  3.] 

Hence  it  is,  1st,  That  the  usufructuary  acquires  all  the  fruits  and 
rents  arising  from  the  thing  which  ^as  granted  but  the  user  [usuario) 
only  those  things  which  are  neces^ry  for  the  support  of  himself  and 
his  family,  L.  20.  tit.  31.  P.  3.  [L.  00.  tit  31.  P.  3.]  «d^  That  neither 
the  usufructuary  nor  the  person  \ttio  enjoys  the  use,  can  impair  or 
deteriorate  the  thing  from  which  iiey  derive  the  usufruct  or  use,  L. 

22.  tit.  31.  P.  3.  [L.  22.  tit.  31.  P.  |.],  but  the  usufructuary  is  bound 
moreover  to  support  and  take  carqof  it,^  L.  22.  tit  31.  P.  3.  [L.  22. 
tit  31.  P.  3.] 

To  understand  the  first  principle  it  must  be  known  that  by  fruit  is 
understood  any  benefit  which  accrues  immediately  to  the  person,  or 
mediately  from  the  thing  separatilg  it  from  the  substance,  Lagvnez 
defructibus^  Part.  1.  cap.  2.  n.  2S\  Thus,  therefore,  under  the  name 
of  fruit  are  reckoned  all  the  productions  of  the  earth,  of  which  Za- 
gunezj  ibid.  Cap.  3.  and  Part  2.  tap.  1.  and  2*  speaks.  The  water 
which  takes  its  rise  in  the  estate  or  land  (fvndo),  and  that  which  runs 
through  it,  LaguneZj  Part.  1.  Caj.  5,  n.  29.  and  30.  3d,  The  trees 
which  are  kept  for  the  purpose  of  being  lopped  or  cut,  and  which 
once  cut  may  grow  again;  but  not  those  which  are  not  of  this  nature; 
which  distinction,  received  among  us,  is  explained  by  LaguneZy  in 
Cap.  6.  Part  1.  and  Castillo  de  tmifr.  Cap.  25.  4th,  The  produce 
of  cattle,  the  dung  {estiercol)^  milk,  cheese,  wool,  &c.  LI.  20.  21.  and 

23.  tit  31.  Part  3.  [LI.  20.  21.  and  23.  tit  31.  P.  3.]  5th,  Quarries 
when  they  contribute  to  the  benefit  of  the  farm  or  estate  {/undo), 

i<  And  PaJaeio$  adds  vse;  and  L.  20.  tit  91.  P. .?.,  says,  there  are  Uiree  sorts  of  per- 
sonal services,  although  it  specifies,  in  terms  only  two,  usufruct  and  use;  and  compre- 
hends, as  does  also  L.  21.  ibid.,  under  the  latter  term,  habitation:  but  L*  27.,  same  tiUe 
snd  Partida,  adopts  the  term,  and  defines  it  Common,  or  right  of  common,  will  perhaps 
convey  a  better  idea  to  an  Enj^rlish  reader  of  an  use,  set  forth  in  L.  20.  tit  31.  P.  3.,  thaa 
any  other  description.    See  2d  Black,  Com.^  2d  vol.  p.  32  ch.  3. 

17  Vide  Halifax^  R.  £.,  p.  26.  book  2.  ch.  $4  and  H^oocTf  G.  £.,  book  2.  ch.  2.  p.  148  to 
151. 

i>  Belonjring  to  another,  is  understood. 

i>  Belongrini^  to  another,  is  also  understood. 

90  And  if  the  property  of  which  the  usufruct  is  granted  should  consist  of  cattle,  &.C., 
the  usufructuary  is  bound,  it  seems,  to  supply  the  loss  if  any  should  die.  See  L.  22. 
tit  31.  P.  3.;  cited. 
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L.  27.  tit  11.  P.  4.  [L.  27.  tit  11  P.  4]  6th,  The  penalties,  fines 
and  coiifiscations  which  arise  fromjurisdiction,  Lagunez,  Part  1.  Cap. 
20.     7th,  Annuities  or  rents  {cenos)y  Castillo^  Cap.  41.  ibid. 

§  2.  Although  he  who  has  the  use  {usuario)  receives  all  [  142  ] 
these  fruits,  it  must  be  understopl,  subject  to  the  before  mentioned 
limitation;  whence  It  is  deduced,  1st,  That  the  person  who  has  the 
use  cannot  sell  nor  rent  to  others  he  fruits  as  the  usufructuary  may 
do,  LI.  20.  and  21.  tit  3L  P.  3.  ;Ll  20.  and  21.  tit  31.  P.  3.]  2d, 
That  the  mere  use  of  a  house  being  granted,  it  can  only  be  inhabited 
by  the  user,  his  family,  and  any  guest,  but  may  not  be  rented  to  an- 
olher,»*  L.  21.  tit  3L  R  3.  [L.  21.  tit.  31.  P.  3.J 

§  3.  This  simple  use  of  the  house  ought  not  to  be  confounded  with 
the  right  of  habitation  or  dwelling,  which  is  wont  often  to  be  granted; 
for  in  this  last  case  the  person  to  whom  this  habitation  is  granted, 
may  inhabit  the  house,  or  rent  it  to  whom  he  thinks  proper^**  L.  27. 
tit  31.  P.  3.  [L.  27.  tit  31.  P.  3.] 

The  regalia*'  of  the  house  in  wHch  the  king's  household  are  lodged 
{regalia  de  la  Casa  de  aposenio  para  la  Corle)^  which  is  very  an- 
cient in  the  kingdom,  as  appears  ^om  L.  15.  tit  9.  P.  2.  [L.  15.  tit.  9. 
P.  2.],  and  from  the  whole  of  tit  15.  lib.  3.  Rec.  [Tit  14.  lib.  3.  Nov. 
Rec.],  and  hath  continued  always  under  different  forms,  has  relation 
to  this  species  of  habitation,  ^ing  Philip  III.  transferred  the  court 
to  Valladolid,  in  the  year  1600,  where  it  remained  until  1610,  when 
it  was  restored  to  Madrid,.at  the  request  of  the  city,  and  on  account 
of  the  contribution  or  assessment  (por  razon  de  aposentamienlo)  of 
one-sixth  of  the  rent  on  houses  there,  which  it  offered  for  ten  years, 
which  was  reduced  to  two  hundred  and  fifty  thousand  ducados,  Aut 
4.  and  4.  tit  15.  lib.  3.  Rec.  [L.  24  tit  14.  lib.  3.  Nov.  Rec] 

At  this  day,  this  right  is  converted  into  a  kind  of  annual  tax  (censo) 
amounting  to  the  third  part  of  the  rents  that  the  houses  pay  which 
sure  not  privileged,  or  which  have  not  redeemed  this  charge,  and  takes 
its  origin  from  a  similar  assessment  {reparlimienio)y  to  that  which 
was  made  on  housea  of  inconvenient  partition  (de  incomoda  partU 
cion)y  the  owners  of  which  labored  fraudulently  to  be  exempted  from 
the  lodging  or  assessment  {aposentamiento)^  according  to  the  Cedula 
of  25th  June,  1606,  [Nota  2.  tit  15.  lib.  3.  Nov.  Rec] 

From  the  second  principle  above  established,  it  follows,  1st,  That 
the  usufruct  and  the  use  of  the  land  ought  to  be  according  to  the  cus- 
tom of  good  husbandry  {de  buen  lubrador),  L.  20.^  tit  31.  P.  3.  [L. 

n  Wood,  in  his  InglHuiet  on  the  Civ.  Law,  book  2.  chap.  2.  p.  150.  says:  "Uiat  if  be 
who  ha«  the  ase  of  a  houte  inhabits  there  himself,  he  may  let  out  part  of  the  house  on  a 
rent,  which  part  would  be  otherwise  osciess  to  him,  as  bein^  too  large  for  his  family;  but 
this  is  not  transferrins'  his  rigrht,  unless  he  too  forsakes  it;'*  and  that  be  may  receive  a 
gaeft  either  for  money  or  friendship. 

B  Which  he  who  has  only  the  use  cannot  do;  but  L.  27.  tiL  31.  P.  3.,  says  it  roust  be 
In  ^tMd  neighbors.  See  the  difference  between  usufruct  and  habitation  in  the  civil  law. 
Wood**  Inst.,  quoted  note  ».  The  usufructuary  nwy  employ  the  house  to  otber  purposes 
than  to  live  in  it;  but  he  that  has  habitation  can  use  it  no  otherwise  than  for  a  dwelling* 

B  See  tit.  15.  lib.  3.  Nov.  Rec. 

M  I  suppose  L.  22.  ihid»  is  aieaat» 
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20.  tit.  31.  P.  3.],  so  that  the  usufcctuary  shall  pay  for  the  uijnry 
(perjuicios)  which  by  his  fault  m^  result  to  the  property,  CasHUoy 
Cap.  23.  n.  11.  2d,  That  the  uifructuary  ought  to  bear  all  the 
regular  or  ordinary  expenses  for  tk  benefit  of  the  thing,  not  those 
which  are  great  and  extraordinaii,  which  he  may  claim  from  the 
[  143  ]  proprietor,  and  thus  it  ap^ars,  L.  22.  tit.  31.  P.  3.  ought  to 
be  understood,  Castillo^  Cap.  5Q,  a|d  57.  3d,  That  the  usufructuary 
and  the  person  who  has  the  use,  an  to  give  security  for  the  property, 
L.  20.  tit.  31.  P.  3.,  Castillo,  Cap.  f .  and  18.  4th,  That  th^  ought 
to  pay  the  tenths  (diezmos)^  and  Kher  tributes,  L.  22.  tit.  31.  P.  3. 
[L.  22.  tit.  31.  P.  3.]  5th,  These  lame  obligations  are  extended  to 
him  who  has  the  right  of  habita^tiAi  m  a  house,  L.  27.  tit  31.  P.  3. 
[L.  27.  tit.  31.  P.  8.] 

§  4.  The  usufruct  is  put  an  end  |o,and  is  united  with  the  property, 
1st,  By  the  death  of  the  usufructuiry,  L.  24.  tit.  31.  P.  3.  2d,  For 
not  making  use  of  the  usufruct  foitwenty  years,  if  absent  from  the 
place;  and  for  ten,  if  therein,  L.  24  tit.  31.  P.  3.  [L.  24.  tit  31.  P.  3.] 
3d,  By  the  usufructuary  alienatii^  the  right  of  usufruct,  L.  24.  tit 
31.  P.  3.  [L.  24.  tit  31.  P.  3.]  4tl|  By  the  property  being  destroyed, 
so  that  it  cannot  produce  fruit  or  pjofit,  L.  25.  tit.  31.  P.  3.  [L.  25.  tit 
31.  P.  3.;]  in  which  case  the  usufrlctujary  cannot  renew  it  {restaur- 
arla)y  without  the  power  or  autlprity  of  the  proprietor.  5th,  By 
the  expiration  of  the  period  of  theiconcession. 

The  usufruct  being  at  an  end,  t)e  fruits-or  profits  gathered  or  re- 
ceived, belong  to  the  usufructuaryl  and  those  on  the  ground  {pendi- 
entes)  to  the  proprietor;**  but  if  tl#y  consist  of  pensions  or  annuities 
{enpensiones  de  cctisoj),  they  slAH  be  divided, /7>*o  ra/a.  between 
both;  because  these  revenues  (reditqs),  are  proportioned  and  estima- 
ted by  the  extension  of  time,  CaMillo^  cap.  78. 

As  the  usufruct  cannot  be  perfletual  unless  granted  for  the  life  of 
the  usufructuary,  or  for  a  certain  time,  L.  20.  tit.  31.  P.  3,  [L.  20.  tit. 
31.  P.  3.]  the  same  being  granted,without  any  limitation  of  time,  to 
the  corporation  of  a  cityor  town,  i  will  only  last  100  years;  it  having 
been  considered  that,  by  this  time^  those  would  be  dead  wlio  were 
alive  when  it  was  granted.  Thetisufruct  will  also  be  at  an  end  if 
the  place  were  laid  waste;  but  not  if  the  inhabitants  or  possessors 
should  abandon  it,  and  go  to  dwell  in  another  part,  L.  26.  tit  31.  P. 
3.  [L.  26.  tit  31.  P.  3.]  By  these  modes,*^  respectively,  use  and  habi- 
tation*' are  at  an  efad,  LI.  24  and  27.  tit  31.  P.  3.  [LI.  24  and  27.  tit 
31.  P.  3.] 

Cap.  3.  We  have  hitherto  spoken  of  the  charges  to  which  houses 

•ft  Vide  Hal.  Rom,  Law,  p.  26.  n.  10. 

»  L.  24.  tit  31.  p.  3.,  also  mentions  another  for  the  oompletion  or  cessation  of  the  usu- 
fruct, namely,  the  perpetaal  banishment  or  transportation  of  the  person  entiUed  to  the 
usufract. 

97  PalacioB  {nota  1)  says,  habitation,  or  the  right  of  dwelling  is  not  destroyed  or  put  an 
eod  tQ  by  all  these  modes,  in  the  same  manner  as  an  use;  and  refers  to  L.  27.  lit.  31.  P.  3. 
whicii  says  that,  a  perran  entitled  to  the  right  of  habitation,  can  only  lose  it  by  his  death. 
or  its  relinquisiunent,  daring  his  life-time,  witlieat  force  or  violence. 
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or  lands  are  subject  by  reason  of  ervice.  We  will  now  treat  of  the 
liberty  or  exemption  which  they  eijoy,  how  another  may  be  prevent- 
ed by  reason  of  it  ftom  makingor  doing  anything  with  respect  to 
our  houses,  or  rather  their  own,  irom  which  injury  may  arise  to  our 
things. 

§  1.  This  injury  (flEcr/io),  arises  dther  from  new  work  or  labor,  or 
from  old.  New  labOT  is  every  work  that  is  newly  erected  or  under- 
taken, or  that  is  begun  anew|iiponany  old  foundation  wall,  or  other 
old  building;  by  which  labor  or  work,  its  ancient  form  or  appearance 
is  changed,  L.  1.  tit.  32.  P.  3.;  [L.l.  tit.  32.  P.  3.]  old  labor  or  work 
is,  that  already  built  and  completed,  which  by  its  antiquity  threatens 
ruin,  L.  10.  tit.  32.  R  3.  [L.  10.  tit.  32.  P.  3.] 

Upon  the  first  definition  are  founded  these  axioms.  1  st,  That  every 
person  whose  interest  it  is  that  the  new  work  should  not  be  done,^ 
may  prevent  it,  L.  1.  tit.  32,  P.  3.  2d,  That  this  prohibition  [  144  ] 
may  be  made  by  public  or  private  authority,^  L.  1.  tit.  32.  P.  3.  [L. 
1.  lit  32.  P.  3.]  3d,  That  the  person  who  builds  contrary  to  the 
ancient  form,  may  be  denounced  or  informed  against,  L.  1.  tit.  32.  P. 
3.  [L.  1.  tit.  32.  P.  3.]  4th,  That  he  mustdesist  from  the  work,  or  give 
security  to  demolish  what  he  has  put  up,^  LI.  8  and  9.  tit.  32.  P.  3. 
[LI.  8  and  9.  tit  32.  P.  3.] 

From  the  first  axiom  we  deduce,  1st,  The  owners  or  proprietors 
of  the  thing  on  or  against  which  the  new  work  is  carried  on,  may 
obstruct  the  new  work,  L..3.  tit.  32.  P.  S.j"  [L.  3.  tit  32.  P.  3.]  and 
also  those  who  are  \%  the  place  of  the  proprietors,  or  receive  particu- 
lar injury  in  his  right,  as  the  usufructuary,  the  lessee  {enjiteuta)^  the 
feudatory,  and  the  mortgage  creditor:  but  the  usufructuary,  although 
he  cannot  prevent  the  work,  which  the  proprietor  himself  may  carry 
on  or  do  on  the  property,  may  require  indemnification  from  him  for 
any  injury  caused  to  him  by  the  proprietor,  L.  4.  tit  32.  P.  3.  [L.  4. 

^  Rnther  who  may  be  damaged  by  its  being  done. 

SB  **  Nuntiaiio  novi  operU^  It  docs  not  appear  that  the  Spanish  law  gives  the  party 
aggrieved  thyself  remedy  of  abatement  which  oar  law  authorises,  but  restricts  him  to  his 
remedy  at  law.i  The  strongest  word  made  use  of  in  L.  1.  tit.  33.  P.  3,  is  ** es/orftar/* 
which  means  to  hinder,  impede,  or  obstrnct;  bnt  does  not  reach  the  length  of  the  English 
law  definition  of  a^«.  With  regard  to  pnbKc  or  common  nuisances,  the  right  of  indl- 
Tidaal  abatement,  without  the  intervention  of  judicial  authority,  may  be  inferred  from  L. 
1.  tit  .32.  lib.  7.  Nov.  Rec.  See  3d  vol.  Blae,  Com.  p.  5.  ch.  1.  and  ch.  13.  p.  216.;  and  4th 
▼oLch.13.  p.  166. 

*>  In  the  event,  is  andemtood,  of  the  right  to  erect,  &c.,  being  determined  against  hini. 
The  consequence  as  denounced  by  L.  8.  tit.  32.  P.  3.,  quoted,  of  the  party's  proceeding  in  the 
work  after  having  been  admonished  to  desist  is  that,  whether  such  forbiddance  rooy  have 
been  made  with  right  or  without  right  on  the  part  of  him  making  it,  all  the  work  done  or 
erected  subsequently  to  the  prohibition,  shall  be  pulled  down  by  the  order  of  the  judge,  at 
the  erector's  own  cost  and  expense;  such  a  proceeding  would  seem  harsh,  if  the  forbid- 
dance had  been  only  extra<jndicially  made,  and  the  right  to  build  or  do  the  work  was  in 
the  erector;  but  if,  as  a  punishment  for  the  party's  contempt,  or  refusal  to  attend  to  a 
jodici.il  prohibition,  on  a  complaint  or  nuntiatio  judicially  preferred,  the  step  might  be 
warranted. 

**  The  hw  cited  only  gives  the  right  to  every  inhabitant  of  a  town  or  place,  ^preept 
women,  or  children  under  fourteen  years  of  age,  to  forbid  the  progress  of  any  new  work 
commenced  without  royal  or  corporate  authority,  in  a  street,  &c. 
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tit.  32.  P,  3.}  2d,  That  one  who  las  a  service  {servidumbre\  may 
prevent  the  work  which  obstructs  k  hinders  his  right,  L.  5.  tit.  32. 
P.  3.  [L.  5.  tit.  32.  P.  3.]  3d,  As  feo  in  the  names  of  all  the  above 
may  the  son,  attorney,  steward,  opmanager,  &c.,  L.  1.  tit.  32.  P.  3. 
[L.  1.  tit.  32.  P.  3.]  4th,  So,  iikerise,  may  every  inhabitant  of  a 
town  prevent.the  work  which  is  cd^riedon  or  erected  in  any  public 
place  without  the  license  of  the  corporation  (concejo),  LI,  3.  22,  23, 
and  24.  tit.  32.  P.  3.  [LI.  3.  22^  23/24.  tit.  32.  P.  3.] 

5th,  But  if  this  labor  or  work  Aould  be  done  to  repair  or  mend 
any  thing  which  may  be  useful  tl  the  inhabitants,  although  some 
particular  inconvenience  may  be  Ixperienced  from  it,  it  cannot  be 
complained  of,^  L.  7.  tit.  32.  P.  3.  [L.  7.  tit.  32.  P.  3.] 

From  the  second  axiom  it  is  kncprn,  1st,  That  the  new  work  may 
be  denounced"  by  throwing  a  stoni  against  it,  L.  L  tit  32.  P.  3.  [L. 
1.  tit.  32.  P.  3.]  2d,  That  lie  who  has  a  city  service,  can,  of  his  own 
authority,^  prevent  the  work  whidi  may  be  injurious  to  his  right; 

J  145  ]  and  if  a  rural  .service,  the  Authority  of  the  judge  is  necessary 
or  the  purpose,  L.  5.  tit.  32.  P.  3.[L.  5.  tit.  32.  P.  3.] 
.  From  the  third  axiom  it  is  inferrtd,  1st,  That  the  prohibition  may 
take  place  against  those  who*  plale  on  their  roofs  such  gutters  as 
throw  the  water  upon  the  wall  of  their  neighbor,  L.  13.  tit.  32.  P.  3. 
[L.  13.  tit  32.  P.  3.]  2d,  Againit  those  who  raise  any  wall,  make 
any  inclosure,  or  other  work  on  tleir  estate  or  land,  which  impedes 
the  current  of  the  common  waterf  or  causes  it  to  change  its  course, 
L.  13.  tit  32.  P.  3.  [L.  13.  tit.  32.  Pt  3.]  3d,  That  if  this  injury  arises 
from  any  natural  event  to  which  the  act  of  man  has  not  contributed; 
or  even  if  the  work  which  causes  this  injury  has  been  done  ten  years 
back,  with  the  knowledge  and  sufferance  of  the  person  interested,  he 
being  present;  or  for  twenty  yeart  before,  if  he  has  been  absent;  or 
if  it  arises  from  service  (servidui^bre),  the  denunciation  cannot,  in 
these  cases,  be  made,  L.  14.  tit  3t.  P.  3.  [L.  14.  tit  32.  P.  3.]  4th, 
That  if  water  is  stopped  or  dammid  up  on  any  land,  so  that  it  ceases 
to  flow  and  to  benefit  the  neighboiing  estates,  although  this  may  arise 
from  a  natural  cause,  the  owner  of  the  land  ought  to  make  the  water 
flow  where  it  was  accustomed  to  do,  or  permit  the  neighbors  who 
feel  the  injury  to  do  so,"  L.  15.  tit  32.  P.  3.  [L.  15.  tit  32.  P.  3.] 

S2  Soch,  in  point  of  smell,  &.C.,  as  may  iriao  from  the  clearing  or  Topairin;  drains, 
«ewera,  &e. 

a>  Or  interdicted,  and  that  expressly  par  palahrag,  as  pointed  out  by  L.  1.,  cited. 

M  This,  says  Palacios  {noUt  2),  means  ndthin^  more  than  that  one  possessed  of  a  city 
■eryico  may  forbid  and  prevent  the  obstruction  of  his  right,  by  any  of  the  three  modes 
pointed  out  by  lawi  L.  1.  tit  32.  P.  3.,  which  is  all  that  L.  5^  same  title  and  Partida  cited, 
authorises;  but  that  a  person,  having  a  rural  service,  cannot,  in  such  case,  take  upon 
himself  to  forbid  the  work,  but  must  prefer  bis  complaint  to  the  judge;  who,  if  he  finds  it 
well-founded,  will  order  the  nuisance  or  obstruction  to  be  abated  or  removed,  and  the 
offender  to  make  good  the  damage,  Jtc,  bccasioned  thereby,  to  the  complaining  or 
injured  party. 

s>  The  L.  15.  tit  32.  P.  3.,  is  more  qualified,  and  speaks  of  an  impediment  or  obstruc- 
tion arising  gradually,  poeo  d  pocoj  from  a  natural  cause;  but  quare^  whether  the  pa  me 
temcdy  would  be  allowed  to  the  party  who  might  be  injured  in  this  way  by  a  suddeir  or 
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5th,  The  same  rule  is  observed  virith  respect  to  a  person  who  pur- 
chases land  on  which  a  like  detention  of  water  shall  have  been 
formed  or  caused,  although  the  vendor  of  such  land  ought  to  make 
good  to  the  purchaser  the  expenses  incurred  by  him,^  L.  16.  tit.  32. 
P.  3.  [L,  16.  tit.  32.  R  3.]  6ih,  7his  prohibition  will  also  hold  good 
against  a  person  who  opens  a  sping  or  well,  maliciously,  to  cut  off 
the  source  of  the  water,^  L.  19.  til  32.  P.  3.  [L.  19.  tit.  32.  P.  3.]  7th, 
Lastly,  This  new  work  or  labor  may  be  impeded  in  other  cases, 
according  as  the  regulations  or  ordinances  {estatutos\  of  the  towns 
or  places  may  provide.  This  piohibition  will  be  valid,  if  made  to 
the  proprietor  of  the  work,  to  the  superintendant  of  it,  or  to  any  of 
the  workmen,  LI.  1.  2.  and  8.  tit.  32.  P.  3.  [LI.  1. 2,  and  8.  tit  32.  P.  3.] 

According  to  the  fourth  axiom  it  is  evident  {ae  manifesto)^  1st, 
Because  the  force  of  this  prohibition  is  such  that,  whether  made  law- 
fully or  not,  the  woik  ought  to  be  desisted  from,  and  not  prosecuted 
without  the  order  of  the  judge,  L  8.  tit.  32.  P.  3.  [L.  8.  tit.  32.  P.  3.] 
2d,  That  prosecuting  it,  if  the  \vork  is  proceeded  in  without  this 
authority,  the  whole  of  what  has  been  done  ought  to  be  pulled  down 
at  the  cost  of  him  who  ordered  it  to  be  done,  L.  8.  tit.  32.  P.  3.  [L.  8. 
tit.  32.  P.  b.]  3d^  That  the  prohibition  is  to  be  made  with  the  oath 
of  calumny,  before  the  judge,  by  the  party  who  prefers  the  complaint, 
L.  9.  tit.  32.  P.  3.  [L.  9.  tit.  32.  P.  3. J  4th,  That  the  parties  [  146  ] 
are  to  be  heard  on  proof  within  three  months,  the  woi:k  being  sus- 
pended in  the  meaatime;  and  after  the  expiration  of  this  time,  the 
"Work  may  be  permitted  to  be  proceeded  in  by  the  party  building,  on 
his  giving  security  to  demolish  it,  if  judgment  should  be  given  against 
him,  L  9-  tit.  32.  P.  3.  [L.  9.  tit.  32.  P.  3.]  5th,  That  the  work  may 
be  continued,  if  he  who  preferred  the  complaint  shall  authorise  it, 
L.  9.  tit.  32.  P.  3.  [L.  9.  tit.  32.  P.  3.] 

§  2.  Thus,  as  the  end  or  object  of  the  prohibition  of  the  new  work 
is,  that  it  may  not  be  carried  on  to  the  injury  of  the  neighbors,  in  the 
same  way,  the  old  work  is  ordered  to  be  demolished,  or  to  be  made 
secure,  to  prevent  the  injury  which  may  threaten  the  neighbors,  L. 
JO.  tit.  32.  P.  3.  [L.  10.  tit.  32.  P.  3.] 

To  this  principle  it  relates,  1st,  That  the  owners  of  houses, 
buildings,  &c.,  are  obliged  to  keep  them  up  and  repair  them,  LI.  24.^ 
and  25.  tit.  32.  P.  3.  [LI.  24.  and  25.  tit.  32.  P.  3.]  2d,  That  the 
buildings  be  constructed  with  such  security  and  finnness,  that  if, 
within  fifteen  days^  the  work  be  cracked  naturally,  it  is  considered 
unsound,  or  not  faithfully  done,  and  the  artificer  obliged  to  rebuild  it 
at  his  cost,  L.  21.  tit  32,  P.  3.  [L.  21.  tit.  32.  P.  3.]     Sd,  That  any 

violent  natural  change  of  a  stream.  See  L.  26.,  and  other  laws  of  the  title  38.,  Partida  3^ 
on  natural  accretions  caased  by  rivers,  &c 

^  Tn  the  rennoval  of  the  obstruction  or  injury. 

»  or  his  neif^hbor's  well,  Ac.  See  L.  19.  tit  39.  P.  3.,  for  which  LL  17  and  18  are 
erroneously  cited  in  the  ori|(inal. 

**  L.  24.,  cited,  does  not  seem  to  apply. 

»  Read  years.    See  L.  21.  tit.  3Q.  P.  3. 
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inhabitant,  knowing  that  injury  ni*"  result  from  the  ruin  of  any  old 
work,  may  warn  the  owner  of  it,]i^ho  shall  cause  it  to  be  recorded 
with  the  superintendants  {maestroapi  works,^  and  to  be  demolished, 
if  they  declare  that  it  threatens  ruini  or  to  give  security  for  any  injury 
that  may  happen  therefrom  to  any  jeighbor;  and  the  owner  comply- 
ing with  neither  of  these  requisites! the  work  shall  be  given  into  the 
possession  of  the  neighbor,  by  the  fder  of  the  judge,  in  order  that  he 
may  repair  it  at  the  cost  of  the  owter,  L.  10.  tit.  32.  P.  3.  [L.  lOv  tit. 
82.  P.  3.]  4th,  That  this  regulati[n,  {providenda^)  does  not  take 
place  with  respect  to  the  ruin  whi|h  proceeds  from  a  supernatural 
cause;  and  if  the  building  be  deftroyed  before  the  neighbor  lialh 
preferred  his  complaint ;  but  evei>  in  this  case,  the  owner  ought  to 
remove  the  stones  and  other  niateriils  which  shall  have  fallen  on  the 
house  of  his  neighbor,  LL  10.  an4  11.  tit.  32.  P.  3.  [LI.  10.  and  11. 
tit.  32.  P.  3.]  5th,  That  if  several  are  joint  owners  of  a  building, 
and  any  one  of  them  should  rebufd  it  in  his^own  name^  and  of  his 
partners,  with  their  approbation,  they  ought  to  indemnify  him  for 
the  expenses  within  four  months;  |ind  not  doing  so,  the  whole  of  the 
building  shall  be  his  exclusive  priperty;  but  if  the  work  was  done 
without  the  permission,  of  his  co-p(»prietors,  or  in  bad  faith,  (d  mala 
ye,)  he  shall  forfeit  or  lose  what  he^ath  laid  out;  and  the  building  or 
work  shall  be  the  common  prop^ty  of  all,  L.  26.  tit  32.  P.  3.  [L. 
2^.  tit.  32.  P.  3.] 

M  PaladoB  {nota  9)  eays,  there  is  no  law  iwhich  impoees  this  obligfation  on  the  owner, 
although  he  is  obliged  to  repair  the  buildind  or  to  pull  it  down  if  it  is  in  dani^er  of  falling 
into  ruin;  or  if  he  should  not,  the  judge  wfl  order  what  is  directed  by  L.  10.  tit  32.  P. 
3.,  according  to  the  state  of  the  building ;  fend  the  learned  Proferaor  refers  to  this  law 
for  a  proper  explanation  of  this  part  of  th^  text,  and  to  nota  5.  tit  20.  lib.  7.  Nov.  Rec^ 
which  see. 
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TITLE  VIL 

OF   PLEDGES,   MORTGAGES,   AND    RENT    CHARGES,  OR    ANNUITIES 

(CENSO9). 

The  fourth  right  in  the  thing  is  pledge  (prenda)  or  mort-  [  149  ] 
gage,  (hipoleca,)  We  commonly  distinguish  the  one  from  the  other, 
bemuse  the  pledge  (prenda)  is  of  personal  things,*  and  the  mortgage 
{hipoteca)  of  real  property,  which  is  not  delivered  to  the  creditor. 
Under  either  term  we  understand  all  that  which  one  person  pledges 
or  binds  [empend)  to  another  for  the  security  of  the  debt  %bi&yi  he 
contracts,  L.  L  tit.  13.  P.  5.  [L  1.  tit  f  3.  P.  5.] 

§  1.  The  hipoteca  is  divided  into  general  and  particular,  or  special. 
The  general  comprehends  all  the  real  and  personal  property  of  the 
debtor  or  mortgagor,  had  and  to  be  acquired,^  which  may  be  freely 
mortgaged,  with  the  exception  of  the  things  which  serve  in  [  150  ] 
his  house  for  daily  use,  and  are  necessary  for  his  support,  {para 
vivirj)  L.  5.  tit.  13.  P.  5.^  [L.  5.  tit  13.  P.  5.]  The  particular,  or 
special,  only  coqnprehends  that  which  shall  be  expressed,  in  which 
case,  it  is  necessary  to  specify  or  describe  the  thing  mortgaged,  so 
that  it  may  be  known  with  certainty,  L.  (>.  tit  1 3.  P.  5.  ad  fin.  [L.  6. 
tit  13.  P.  5.]  Mortgage  {hipoteca)  is  also  delivered  into  voluntary, 
necessary,^  and  tacit.  The  first  is  that  which  persons  enter  into 
among  themselves  of  their  own  accord,  mortgaging  their  property 
one  to  another,  on  account  of  something  they  ought  to  give  or  to  do, 
Im  1.  tit  13.  P.  5.  [L.  I.  tit  13.  P.  5.] 

The  second  is,  that  which  the  judges  shall  order  to  be  delivered  to 
any  of  the  parties  in  litigation  on  the  property  of  his  adversary  for 
Want  of  answer,  or  on  account  of  contumacy  or  judgment  that  is 
given  with  respect  to  it,  or  in  order  to  fulfil  the  order  of  the  king,  L. 
1.  tit  13.  P.  5.  [L.  1.  tit  13.  P.  5.] 

The  third  is,  that  which  is  contracted  silently,  although  nothing 
be  said  about  it,'  L.  1.  tit  13.  P.  5.  [L.  1.  tit  13.  P.  5.]  Of  this  last 
kind  are,  1st,  The  mortgage  which  the  husband  has  upon  the  pro- 

1  L.  1.  tit  13.  P.  5.  dtedf  defines  peno  as  synonymous  with  ftenda^  pignu$,  a  thin^ 
which  a  man  pled|pee  {empefiay  to  another,  by  delivering  to  him  poaseBsion  of  it ;  and 
chie6y  considts  of  a  tilings  or  property,  movable  or  personal ;  but  in  a  large  scnae,  is 
ezUmded  to  thinfra  or  property  immovable  or  real,  unaccompanied  with  delivery  of  poa- 
•eMion.  Seo  1fW*«  Jn»L  Civ,  Law^  Book  3.  ch.  2.  p^  319.,  and  1.  Browne^B  Civ,  Law^ 
p.  90t  Book  9.  ch.  4. 

s  In  other  words,  present  and  future  property,  of  what  nature  or  kind  soever,  with  the 
•xoeptiona  which  ibllow  in  the  text 

*  See  the  exception  enumerated  in  Uiis  law. 

4  Or  jndioiaL    Bee  the  words  of  Xi.  1.  tit  13.  P.  3.  cited. 

•CaUedloctt 
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perty  of  the  wife,  or  of  the  person  who  promised  to  endow  her,* 
{dotarla,)  L.  23.  tit.  13.  P.  5.  [L.  23.  til.  13.  P.  5.]  3d,  That  which 
the  wife  acquires  upon  the  property  of  the  husband,  by  reason  of  the 
dote  which  she  delivered  to  him,^  L.  23.  tit.  13.  P.  5.  [L.  23.  tit.  13.  P. 
5.]  3d,  That  which  minors  have  on  the  property  of  their  guardians, 
L.  23.  tit.  13.  P.  5.  [L.  23.  tit.  13.  P.  .6.]  4th,  That  which  the  king 
has  on  the  property  of  those  who  manage  or  collect  his  royal  reve- 
nue," {hacienda,)  LI.  23.  and  25.  tit.  13.  P.  5.  [LI.  23.  and  25.  tit.  13. 
P.  5.]  5th,  That  which  the  children  have  on  the  property  of  the 
father,  who  is  the  administrator  of  their  adventitious  property,  L.  24. 
tit,  13.  P.  5.  [L.  24.  tit.  13.  P.  5.]  6th,  That  which  the  children  of 
the  first  marriage  have  upon  the  property  of  the  mother,  by  reason 
of  the  arras,  or  the  donations  given  by  their  father  to  her,  which 
she  carries  into  the  second  marriage,  L.  26.  tit.  13.  P.  5.  [L.  26.  tit. 
13*  liunQi^  7th,  That  which  the  legatee  has  on  the  property  of  the 
testator,^  L.  26.  tit.  13.  P.  5.  [L.  26.  tit.  13.  P.  5.]  8th,  That  which 
the  minor  has  On  his  own  property,  which  may  be  sold  until  the 
price  be  paid  him,  L.  25.  tit.  13.  P.  5.  [L.  25.  tit.  13.  P.  5.]  9th, 
That  which  any  one  has,  who  lends  another  a  certain  sum. upon  the 
thing  for  the  benefit  of  which  it  is  destined,^^  L.  26.  tit.  13.  P.  5. 

§  2.  The  mortgage  ought  to  be  given  or  executed  by  the  mortgagor 
and  mortgagee  being  present,  although  the  thing  or  property  mort- 
gaged itself  need  not:  but  it  may  be  also  entered  into  or  executed 
among  persons  absent  by  power  of  attorney,  with  or  without  public 
deed  or  instrument  of  writing  (escritura  publica),^^  L.  6.  tit.  1 3.  P.  5. 
[L.  6.  tit.  13.  P.  5.];  and  with  various  conditions  which  be  not  con- 
trary to  law,^^  L.  12.  tit.  13.  P.  5.  [L.  12.  tit.  13.  P.  5.] 

[  151  ]  Every  mortgage  [kipoteca)  therefore  is,  1st,  A  right  in  the 
thing  constituted  for  the  security  of  the  sum  due.  2d,  It  is  to  be 
considered  a  species  of  alienation  {enagenacion).  3d,  The  creditor 
may  sell^^  the  pledge  (prenda)  unless  he  be  paid  the  debt,  L.  41.  tit. 
13.  P.  5.  [L.  41.  tit.  13.  P.  5.] 

0  For  the  amount,  ond  until  pajrment  of  the  dole,  is  andentood.    See  L.  1.  tit  13*  P.  5. 

7  The  Law  93  tit  13.  P.  5.,  cited,  eays,  which  he  received  with  her. 

B  And  for  the  pefment  of  tribatca  or  taxes,  Slc 

*  For  the  value  and  payment  of  his  legacy. 

^  e.g.  the  repair, or  building  of  a  ohip,  house,  &c    And  see  L.  28.  tit  13.  |i.  5. 

II  In  respect  of  Trinidad,  toe  form,  execution,  and  registry,  6lc  of  all  conveyances, 
deeds  mortgages,  or  contracts,  regarding  real  property  in  that  island,  are  regulated  bj 
the  Proclamation  of  5th  February,  1614,  and  the  Order  in  Council  of  6th  April,  1818. 
Bee  Appendix  O.  and  P. 

t>  Tiie  covenant,  or  condition,  that  if  the  money  borrowed  should  not  be  repaid  by  the 
mortgagor  at  the  time  agreed  on,  the  mortgaged  property  shall  be  forfeited,  or  become 
the  mortgagee's,  for  the  amount  advanced  by  the  latter,  is  contrary  to  law,  or  invalid. 
But  it  is  permitted  to  covenant,  that  on  failure  of  payment  of  the  debt  at  the  time,  the 
mortgagee  may  purchase,  or  have  the  mortgaged  property  at  a  fair  valuation  to  be  mado 
by  good  men  (Aom«s  6uefiof;)  it  being  of  coarse  understood,  that  the  difference,  if  tlie 
value  should  exceed  the  debt,  shall  be  repaid  to  Uie  mortgagor.  See  L.  12.  tit  13.  P.  5. 
cited;  and  L.  41.  tit  5.  P.  5. 

^  This,  it  is  apprehended,  must  in  all  eases  be  under  regular  judicial  process  and  iu- 
thority.    The  power  of  sale,  on  de&olt  of  psjmeat  of  the  debt,  is  incident  to,  or  rather 
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From  the  first  principle  tv^e  infer^  Ist,  That  in  order  to  acquire  a 
right  in  the  thing  mortgaged,  it  is  necessary  that  the  mortgage  creditor 
proceed  with  good  faith,  because,  if  he  knows  that  the  property  or 
dominion  is  not  in  the  mortgagor  it  will  not  remain  obligated  to  such 
creditor,  JL  7.  tit  13.  P.  5.  [L.  7.  tit  13.  P.  5.]  2d,  That  in  the 
Tolantary  or  conventional  mortgage  {prenda)  possession  of  the  mort- 
gagee is  not  necessary  to  create  or  establish  the  obligation,  but  it  is 
otherwise  with  respect  to  the  necessary  or  judicial  mortgage/^  L.  13. 
tit  13.P.5.  [L.l3.tit  13.  P.5;]  dd,  That  the  creditor  may  require  from 
the  debtor  and  his  heirs  delivery  {entrega^  of  the  thing  mortgaged, 
L.  14.  tit,  1 3.  P.  5.  [L.  14.  tit  1 3.  P.  5.]  4th,  That  if  the  thing  which  is  obli- 
gated be  transferred  to  another  by  the  owner,  before  being  delivered 
to  the  creditor,  he  may  proceed  against  the  debtor,  not  molesting  the 
possessor  if  he  be  satisfied  or  paid,  but  not  being  so,  he  will  have  his 
action  to  recover  the  thing  mortgaged  from  him  who  may  possess  it; 
unless  this  transfer  has  been  made  after  the  creditor  has  sued  the 
debtor,  for  then  it  is  at  his  discretion  or  option  to  sue  the  debtor  or 
the  possessor  of  the  thing  mortgaged,  L.  14.  tit  13.  P.  5.  [L.  14.  tit 
13.  P.  5.]  5th,  That  the  change  of  situation  or  state  of  the  thing 
mortgaged,  as  might  happen  by  pulling  down  a  house,  or  oultivating 
land,  which  was  uncultivated,  &c.,  does  not  alter  the  obligation  of  the 
mortgage,  L.  15.  tit  13.  P.  5.  [L.  15.  tit  13.  P.  5.]  6th,  That  the 
iipprovement  or  augmentation  which  the  thing  mortgaged  receives 
passes  together  with  it  to  the  creditor  if  he  be  not  satisfied;  but  upon 
being  paid,  he  must  restore  the  thing  mortgaged  with  all  its  increase 
and  benefit,  L.  15.  tit  13.  P.  5.  [L.  15.  tit  13.  P.  5.]  7th,  That  with 
the  thing  mortgaged  its  fruits  or  produce  are  also  considered  obligated; 
and  if  the  creditor  received  them  he  must  discount  or  deduct  their 
value  or  amount  from  the  capital  of  the  debt,^^  LI.  2.  and  16.  tit  13. 

imepttnble  from,  a  mort^^fife  or  pledi^.  See  nota  to  the  form  of  this  obligation,  p.  117. 
Part  1.  Cap.  7.  S  final;  and  p.  3S.  n.  34.  §  4.  2d  vol.  Febr,  adie.  Alao  L.  1.  tit.  19.  Fuef 
Retd^  Lib.  3.  L.  4d.  tit.  2a  Part  5.  and  Ferraria  prompia  Bibliotheea^  tit  Bipotheea,  4tli 
Toi.  p.  241.  n.  41. 

■4  This  must  be  understood  oT  the  pr^&rian  mortgage,  as  oseTUamiento,  the  possession 
ghren  by  the  judge  to  the  plaintiff,  of  the  defendant's  property,  to  the  amount  or  value  of 
the  fbrmer*8  demand,  on  account  of  the  contumacy  of  the  latter  after  citation  on  process; 
which  forms  the  8th  Title  of  the  3d  Pariida^  and  the  oth  Title,  llth  Book,  of  the  Novu 
nma  Ree.  thereon:  bat  which,  according  to  F^hrero^  ad,  vol.  2.  part  1.  ch.  7.  §  4.  n.  56. 
pu  30h  is  not  in  use,  althongh  it  is  lawful,  and  may  be  resorted  to;  and  which  may,  per- 
baps,  be  considered  in  the  nature  of  a  sequestration  for  contumacy,  or  may  be  understood 
of  such  ri^t  of  possession  as  the  plaintiff  niay  be  considered  to  have  to  the  proceeds  of 
tbe  defendant's  property,  after  levy  thereon,  in  virtue  of  the  writ  of  execution  issued  in 
ntisftction  of  the  amount  of  his  demand;  and  see  Cur,  Philip,  lib.  2.  Com.  Ter,  ch.  /fi. 
paUea^  n.  35-37.  p.  364.;  and  the  Order  in  Council,  6th  April,  1618,  Appendix  P. 

u  See  Oreg.  Lopez,  Gl.  3.  L.  14.  tit  13.  Part  5.,  cited  in  the  text;  and  see  2d  vol.  Febr, 
mi,  part  1.  ch.  7.  4  4.  p.  34.  n.  67.;  and  note  13.  ante.  The  word  ente^ra,  in  Spanish  legal 
laiigaage,  «iften  means  levy  made  on  property  in  virtue  of  an  execution. 

**  Palaci&$  (note  2.)  says,  unless  the  husband  were  the  creditor,  and  should  receive  the 
fruits  of  the  thing  mortgaged  as  a  security  for  the  dote  of  wife,  in  which  case,  if  he  sus- 
tains the  burthens  or  charges  of  the  marriage,  he  makes  the  firuits  his  own,  so  that  he 
is  not  bound  to  discount  their  value  from  tbe  capital:  an<f  that  this  is  the  opinion  of  Co^ 
tannbioB  Mr.  eap.  1.  num.  3.;  and  of  other  interpreters. 
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P.  5.  [LI.  «.  and  16.  tit  13.  P.  5.]  8th,  'fhat  although,  in  the  con- 
ditional mortgage,  or  the  payment  of  which  is  agreed  to  be  at  a  day 
certain  or  fixed,  the  thing  cannot  be  demanded  until  the  condition  be 
fulfilled,  notwithstanding  if  a  long  absence  of  the  debtor  be  appre- 
hended, the  creditor  may  require  delivery  of  the  thing  or  sureties  to 
'  insure  or  become  bound  for  {que  aseguren)  the  mortgage  or  pledge, 
L.  17.  tit.  13.  p.  5.  [L.  17.  tit  13.  P.  5*]  9th,  That  the  mortgage 
creditor  has  a  right  to  assign  to  another  the  thing  mortgaged  to  him; 
and  upon  the  debt  being  paid,  the  second  nH)rtgagee  will  have  no 
[  152  ]  right  in  the  thing,  but  may  require  the  assignor  of  the  mort- 
gage to  renew  the  mortgage  upon  another  thing  of  equal  value,  L. 
35.  tit.  13.  P.  5.  [L.  35.  tit  13.  P.  5.]  lOth,  That  the  creditor  cannot 
make  use  of  the  pledge  or  pawn  (prenda)  without  the  consent  of  the 
owner,  and  if  he  obtain  it,  then  with  due  care,  L.  20.  tit  13.  P.  5« 
[L.  20.  tit.  13.  P.  5.]  1 1th,  That  if  the  thing  mortgaged  (emperiada)^ 
be  lost  or  impaired  by  the  fault  of  the  creditor,  he  is  bound  to  make 
good  the  injury,  L.  20.  tit  13.  P.  5.  [L.  20.  tit  13.  P.  5.]  13th,  That 
this  injury  or  damage  must  be  discounted  or  deducted  from  this  capi* 
tal  of  the  debt,  L.  36.  tit  13.  P.  5.  fL.  36.  tit.  13.  P.  5.] 

§  3.  From  the  nature  and  constitution  of  mortgage  are  equally 
deduced  the  modes  by  which  it  is  extinguished,  and  they  are,  1st, 
By  the  total  ruin  and  extinction  of  the  thing  mortgaged,  but  not  if 
any  part  of  it  should  remain,  L.  15.  tit  13.  P.  5.  ^^  [L.  15.  tit  1 3.  P.  5.], 
2d,  By  the  satisfaction  or  payment  of  the  sum  due,  in  which  case  the 
creditor  must  restore  the  pledge  ( prenda)^  and  not  doing  so,  he  shall 
be  compelled  thereto  by  the  judge,  as  also  to  the  payment  of  the 
damages  {perjuicios)  caused  by  the  detention,  LI.  21.  and  38.  tit  13. 
P.  5.  [LI.  21.  and  38.  tit  13.  P.  5.]  3d,  If  the  second  mortgagee 
shall  pay  the  debt  due  to  the  first,  he  shall  have  possession  of  the 
pledge  {prenda)^  L.  22.  tit  13.  P.  5.  [L.  22.  tit  13.  P.  5.]  4th,  The 
right  of  mortgage  is  extinguished  if  one  or  two  who  mortgaged  the 
thing  ^lisfies  the  debt,  or  pays  it  to  the  surety ,^^  LI.  45.  and  46.  tit. 
13.  P.  5.  ,[L1.  45.  and  46.  tit  13.  P.  5.]  5th,  By  prescription;  if  for 
ten  years,  among  persons  present,  and  twenty  among  those  absent, 
delivery  of  the  thing  mortgaged  was  not  demanded  from  those  in 
possession  of  it  under  a  new  mortgage**  or  sale  executed  in  their 
favor  by  the  owner  or  mortgagor,  unless  the  latter  have  received  it, 
knowing  the  property  wai3  already  mortgaged,  for  then  thirty  years 
are  necessary  to  prescribe  it;  and  if  this  delivery  be  not  demanded 

17  This  law  doeii  not  bear  out  the  position  of  the  text;  bat  perhaps  the  authors  had  in 
mind  L.  28.  tit.  8.  P.  5.  See  Metlini  Trae,  de  Pig.  ^  Hip.  lib.  5.  tit  1.  Qos^t.  34.  p. 
602.  n.  t  2,  dtc. 

18  Who  paid  the  debt  for  the  mortgaffors. 

19  Palaeios  obseri'es,  tliat  the  Law  39.  tit  ]3.  P.  5.,  cited,  doei  net  say  vnder  a  nets 
mortgage,  but  by  means  of  transfer. (enn^etoeton),  and  that  it  is  clear  that,  to  aliene  or 
transfer  (enagenar\  causes  very  different  effects  from  to  mortgrage  (hijooUear);  mortgage 
or  pledge,  he  adds,  is  not  a  competent  cause  or  ground  of  transfer  of  dominion,  nor,  in 
oon8c<|ucnce,  of  prescription,  and  refers  to  L.  I.  tit  11.  lib.  2.,  Fuero  Real^  and  L.  1.  tit  8 
lik  ll.Nov.Rec. 
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from  the  owners  or  mortgagor  of  the  ptoperty,  or  his  heirs,  the  mort- 
gage will  be  prescribed  in  forty  years,  L.  39.  tit.  13  P.  5.  [L.  39.  tit. 
13.  P.-5.]  6th,  The  pledge  {prendu)y  or  mortgage. (^//?f;/eca)  is  ex- 
tinguished by  the  debt  being  remitted,  by  parol  or  by  writing; 
observing,  that  if  the  pledge  is  restored,  the  right  with  respect  to  it 
will  be  at  an  end,  but  not  the  debt;  but  if  the  debt  is  renntted,  the 
right  of  mortgage  is  also  considered  remitted,  L.  40.  tit.  13.  P.  5.  [L. 
40.  tit.  13.  P.  5.]  7th,  By  being  tacitly  {caUadamente)  remitted, 
which  is  understood  if  the  mortgage  deed  [escrilura  giiarenfigia)^ 
is  returned  to  the  debtor  without  force,  fear,  or  fraud,  or  is  toru  or 
cancelled  by  the  creditor,  L.  40.  tit.  13.  P.  5.  [L.  40.  tit  13.  P.  5.] 

Conformably  with  the  second  principle;  1st,  No  person  [  153  ] 
can  pledge  (empenar)  nor  mortgage  (hipolecar)  the  thing  which  is 
not  his  own,  L.  7.  tit.  13.  P.  5.  [L.  7.  tit.  13.  P.  5.]  2d,  But  a  person 
may  mortgage  the  thing  which  he  expects  to  acquire,  L.  7.  tit.  13.  P. 
5.  3d,  The  attorney  or  the  steward  {mayordomo)^  &c,  even  without 
permission  of  their  principal,  may  pledge  {empenar)^  in  which  case, 
if  the  pledge  (prenda)  was  delivered  to  the  creditor,  and  the  money 
received  converted  to  the  benefit  or  utility  o(  the  principal,  the  thing 
pledged  {e?7tpenada)  shall  remain  obligated  to  the  creditor;  but  if  it 
was  not  already  delivered,  although  the  creditor  may  demand  the 
sum  due  to  him,  he  cannot  demand  the  pledge  (prenda)^  L.  8.  tit. 
13.  P.  5«  [L.  8.  tit.  13.  P.  5.3  4th,  The  thing  belonging  to  one  per- 
son may  be  mortgaged  by  another  {empefturse)  if  the  owner  con- 
sents,»  L.  9.  tit.  13.  P.  5.  [L.  9.  tit.  13.  P.  5.]  5th,  The  thing  being 
once  mortgaged  cannot  be  mortgaged  a  second  time,^^  except  to  the 
amount  which  it  may  exceed  in  value  the  first  debt,  L.  10.  tit.  13.  P. 
5.  [L.  10.  tit.  13.  P.  5.]  6th,  He  who  mortgages  the  property  already 
mortgaged,  or  does  it  in  prejudice  of  a  third  person,  shall  be  com- 
pelled by  the  judge  to  give  a  fresh  or  new  mortgage,"  and  shall  be 
even  fined  if  he  proceeded  or  acted  from  bad  faith,  L.  10.  tit.  13.  P. 
5.  [L.  10.  tit  13.  P.  5.  7th,  Things  which  are  out  of  the  commerce 
of  men*'  cannot  be  mortgaged,  L.  3.  tit.  13.  P.  5.  PL.  3.  tit.  13.  P.  5.] 
8th,  Nor  can  beasts  used  for  purposes,  of  husbandry,  and  this  is  also 
understood  with  respect  to  the  necessary  mortgage,  L.  4.  tit.  1 3.  P.  5. 
[L.  4.  lit.  13.  P.  5.];  and  L.  25.  tit.  21.  lib.  4.  Rec.**  [L.  15.  tit.  31. 
lib.  11.  Nov.  Rec] 

From  the  third  principle  it  results,  1st,  That  if  any  one  should 
mortgage  a  certain  thing  for  a  certain  or  specific  time,  on  its  expira- 
tion, the  creditor  or  his  heirs  may,  by  giving  previous  notice  to  the 

*  And  aflerwsrdfl  oonfirmi  it;  or,  being  present,  was  silent,  and  did  not  contradict  or 
fi)rbid  it    See  L.  9.  tit.  13.  P.  5^  cited. 

)>  Withoat  the  knowledge  and  permission  of  the  first  mortgagee.  See  L.  lU.  tit  13. 
P.  5.,  cited. 

^  On  other  or  an  incumbered  property  t  to  the  second  mortgagee,  and  shall  also  be  fined, 
at  the  discretion  of  the  judge,  for  the  fraud  committed :  this  is  the  understanding  of  the 
text    See  L.  10.  lit  13.  P.  5.,  cited. 

^  Such  as  holy,  sacred,  or  religious  things,  &.c.    Se^  L.  3.  tit  13.  P-  5.,  quoted. 

s«  See  also  Lm  6.  tit  11.  lib.  10.  Nov.  Rec 
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debtor,  and  with  the  authority  of  the  judge,  sell  the  thing  mart- 
gaged,2*  L.  41,  tit.  13.  P.  5.  [L.  41.  tit.  13.  P.  5.]  2d,  That  if  no  time 
shall  have  been  specified  or  appointed  for  the  payment,  the  creditor 
may  sell  the  property  in  nine**  days  after  he  has  warned  or  required 
the  debtor  to  pay  the  debt,  if  the  property  is  personal,  and  in  thirty 
days  if  it  is  real,^  L.  21.  tit.  3,  lib.  6.  Rec,  which  corrects  L.  42.  tit. 
13.  P.  5.  [L.  42.  tit.  13.  P.  5.]  3d,  He  shall  also  be  able  to  sell  it, 
although  an  agreement  for  the  non-alienation  of  the  property  mort- 
gaged shall  have  been  made,  if,  after  having  warned  the  debtor  three 
times  before  witnesses,  two  years  shall  expire  without  its  redemption 
by  the  debtor,  L.  42.  tit.  1 3.  P.  5.  4th,  This  sale  must  be  made  with  the 
permission  of  the  judge,  and  at  judicial  public  auction,^  which  will  be 
better  explained  when  we  come  to  speak  of  the  executive  process. 
5th,  This  sale  may  be  prevented  by  the  owner  of  the  property,  if 
[  154  ]  he  should  oflfer  to  pay  without  any  delay,  L.  48.  tit  13.  P.  5. 
6th,  This  sale  w^ll  be  null  if  the  creditor  has  not  permission  or 
authority  to  make  it,  or  if  he  make  it  out  of  time  and  without  the 
solemnities  mentioned;  and  then  the  owner  of  the  property  has  his 
action  to  recover  it  from  the  purchaser,  returning  the  price  paid;  and 
if  it  shall  exceed  the  amount  of  the  debt,  the  owner  shall  only  have 
to  return  to  the  purchaser  the  exact  amount  or  value  of  the  sum  that 
was  due  by  him  on  the  mortgage.  This  recovery  of  the  property 
shall  not  take  place,  if  the  purchaser  should  prescribe  it;  in  which 
circumstances  the  owner  has  his  recourse  against  the  mortgagee  for 
the  injury  and  damages,  L.  48.  tit.  13.  P.  5.  [L.  48.  tit.  13.  P.  5.] 
7th,  If  the  creditor  acts  with  bad  faith  or  fraud  in  this  sale,  even 
though  he  should  have  a  right  to  sell  the  property,  if  the  mortgagor 
of  the  thing  shall  prove  this  fraud,  {engario,)  he  shall  have  his  action 
to  recover  the  damages  from  the  seller ;  and  if  he  shall  not  be  able 
to  make  them  good,  and  the  purchaser  should  have  acted  with  equal 
bad  faith,  the  mortgagor  shall  recover  the  property,  together  with  the 
fruits  or  profits  received,  on  returning  the  price,  according  to  what 
has  been  said  in  the  preceding  section;  and  if  there  has  been  no  bad 
faith  on  the  part  of  the  purchaser,  this  action  against  him  ceases. 
8th,  This  sale  cannot  be  made  of  the  real  property  of  the  hyosdaigo 
which  may  be  mortgaged,  but  in  this  case  the  creditor  shall  be  paid 
out  of  the  fruits  or  rents,  the  property  being  adjudged  to  him  by  way 
of  judicial  or  necessary  pledge  (prenda)  solutionis  causdy  L.  1.  tit. 
4.  lib.  3.  del  fuero  viejo  de  Casiilla. 

^  See  note  13.  P.  140.  ante, 

M  L.  43.  tit  13.  P.  5.  Bays  twelve  days, 

^f  L.  21.  tit  13.  lib.  6.  Rec^  it  not  in  the  JVoe.  Aec;  and,  therefore,  according  to  the 
noia  to  the  table  showing  the  correspondence  of  the  laws,  &c.,  contained  in  the  Reeopi- 
laeion  of  1775,  with  those  in  the  Nov,  Ree^  may  be  considered  repealed  or  obsolete :  1>ut 
Palaeioa  says,  that  L.  21.  n.  1.  tit  3.  lib.  6.  J?ec.,  does  not  say  that  the  property  may,  if 
movable,  be  sold,  in  such  cases,  in  nine  days ;  nor,  if  real,  in  thirty  days ;  nor  does  it 
correct  the  law  of  the  Partida^  cited,  atf  stated  in  the  text  See  Gl.  3.  Greg.  Lopex,  on 
L.  42.  tit  13.  P.O.  The  sale,  it  is  presamed,  must  bo  by  the  intervention  of  judicial 
authority.    See  note  13.  P.  140.  ante, 

^  See  also  note  13.  p.  140.  ante. 
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With  respect  to  the  preference  among  mortgage  creditors,  we  shall 
treat  more  opportunely  in  the  llM  THtie  of  i his  Book. 

§  4.  As  amiuities  (censo)  are  inseparable  from  mortgage,  we  have 
thought  fit  to  add  at  the  end  of  this  Title  what  oar  laws  by  down 
with  respect  to  this  subject. 

Annuity  (censos)  is  a  contract,^  by  which  one  person  sells,  and 
another  purchases  the  right  to  receive  an  annual  pension  or  sum,^ 
SoHs  de  Censib,  Lib.  1 .  Cap.  4.  n.  8.  For  the  security  of  this  pen- 
sion, the  debtor  obliges  himself,  in  favor  of  the  creditor,  or  of  the 
pofchaser,  and  gives  him  a  mortgage  on  certain  specified  property, 
the  general  mortgage  not  being  sufficient,  ^vendafto  de  Censib. 
Cap.  23.  and  57.;  whence  arise  two  kinds  of  annuities,  (censos,) 
(setting  aside  others  improperly  such,)  the  "  reservativo*^  and  the 
'^cansignaiivo"  The  ^reservativo^^  is  when  an  estate  or  a  building 
is  given,  with  a  covenant  on  thQ  part  of  him  who  receives  it,  to  pay 
a  certain  pension  each  year  to  the  granter  or  giver.  The  «  consig- 
naitvo^^  is  constituted  by  a  person  receiving  a  certain  gross  sum,  for 
which  he  must  have  an  annual  sum  or  annuity,  securing  the  capital, 
or  sum  received  on  real  property  of  the  same  value,  ^vendafiOy  ibid. 
Cap.  51.  These  annuities  may  be  perpetual  or  redeemable,  [  155  ] 
or  for  one  or  more  lives. 

As  to  what  regards  the  constitution  of  these  annuities,  we  are  to 
observe,  1st,  That  the  ^proprio  motv?^  of  Pope  Pius  V.  respecting 
annuities,  is  not  received  or  observed  in  this  kingdom,  L.  10.  tit.  15. 
lib.  5.  Rec  [L.  7.  tit  15.  lib.  10.  Nov.  Rec.]  2d,  That  the  conditions 
inserted  in  contracts  of  annuity  are  to  be  observed,  such  as  that  of 
confiscation  (comiso)  given  in  case  the  debtor  does  not  pay  the  an- 
nuity or  pension,  L.  1.  tit.  15.  lib.  5.  Rec.  [L.  1.  tit.  15.  lib.  10.  Nov. 
Rec];  which  is  understood  both  with  respect  to  the  annuity  reserva^ 
iivo  and  consignativOy  jlvendano  de  Cens,  cap.  90.  3d,  That  the 
capital,  or  price  of  the  annuity,  ought  to  bear  a  certain  proportion  to 
the  pension f  which  has  varied,  according  to  the  times,  in  the  follow- 
ing order.  In  1563  it  was  ordered  that  rents  of  tenants,  or  annuitants 
at  will  {censos  al  ^t/iVar)  should  not  be  imposed  under  the  rate  of 
fourteen  thousand  for  a  thousand^  miliary  and  to  this  price  or  rate, 
the  antecedent  ones  were  reduced,  L.  6.  tit.  15.  lib.  5.  Rec.  [Nota  1. 

»  This  definition  does  not  altogether  pleane  PaZoirtM,  who  nys,  (n.  1,)  that  if  the  con- 
tract  b  like  that  of  purchase  and  sale,  it  also  resembles  that  of  rent  or  lease,  (arrenda- 
miento,)  referring  to  L.  28<  tit  8.  P.  5.;  and  he  rives  the  following  definition  of  it:  **a 
right  to  reoeire  a  certain  revenue  or  pension,  {reaUo  a  penmen^)  annoaUy,  firom  any  per. 
■on,  in  virtae  of  the  possession  and  dominion  of  any  thing  or  sum  which  is  given  or 
transferred  to  biro.**  For  a  fuller  understanding  of  the  subject  or  doctrines,  he  refers  the 
reader,  particularly,  to  Molina  de  Ju$t.  et  Jurty  Tract,  2.;  to  CowirMaM^  3  var,;  Re$. 
Pebrtro^  Reform,  ch.  SO.  (  1.  torn.  fL ;  from  the  last  of  whom  (n.  H.  ibid,)  he  appears  to  bave 
taken  the  above  definition. 

^  I  suppose  it  is  meant  that  the  annuitant  should  receive  1000  maravedis  (for  instance) 
•snually,  for  every  14,000  maravedis  of  monev  or  property  to  that  value  paid  or  trans- 
lerred  by  him,  in  consideration  of  the  eenso  to  be  paid  to  him;  or  in  other  words  that  an 
annuity  of  1000  nutfavedis  might  be  purchased  fat  the  gross  sum  of  14,000  maravedis. 

Vox.  !•— «1 
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tit.  15.  lib.  10.  Nov.  Rec.];  which  was  extended  to  the  annuities  aris- 
ing from  bread,  wine,  &c.  established  in  the  kingdom  of  Galicia, 
Leon,  Asturias,  in  the  province  of  the  Bierzo,  and  marqnisate  of 
Viilena,  L.  7.  tit.  15.  lib.  5.  Rec.  [L.  5.  tit.  15.  lib.  10.  Nov.  Rec] 
In  1583  it  was  enacted  or  established  that  the  annuities  for  one  or 
more  lives  {ceasos  de  per  vida)  could  only  be  created  for  a  single  life, 
by  paying  the  principal  sum  in  effective  money,  and  at  the  rate  of 
seven  thousand  maravedis  for  the  actual  return  of  a  thousand;^^  those 
for  two  lives  that  might  be  already  created. being  permitted  to  remain 
reduced  to  the  rate  of  eight  thousand  maravedis  the  thousand;  and 
those  that  had  been  established  for  more  lives  were  ordered  to  be 
reduced  to  only  two  lives,  L.  8.  tit.  15.  lib.  5.  Rec.  [L.  6.  tit.  15.  lib. 
.  10.  Nov.  Rec],  j9vendano^  cap,  33.  In  1608  it  was  prohibited  to 
impose  a  new  reduction  on  any  annuity  under  the  rate  of  twenty 
thousand  maravedis  for  the  annual  return  of  a  thousand,  and  those 
for  one  life  at  ten  thousand  the  thousand,  and  those  for  two  lives  at 
twelve  thousand  the  thousand,  LI.  12.  and  13.  tit  15.  lib.  5.  Rec 
Nota  2.  tit.  15.  lib.  10.  Nov.  Rec];  the  same  rule  being  extended  to 
the  antecedent  ones  by  the  same  nota.  In  1680  all  were  reduced 
equally  to  five  per  cent.,  *Auto  4.  tit.  15.  lib*  5.  Rec,^*  Lastly,  in 
1705,  the  fixed  price  of  rents  or  annuities  at  will  {cenaos  al  guitar) 
was  established  at  thirty-three  thousand  maravedis  and  a  third  the 
thousand,  which  is  the  rule  at  this  day ;  by  which  law  all  the  annuities 
have  been  reduced  to  three  per  cent.,  JIuto  5.  tit.  15.  lib.  5.  Rec  [L. 
8.  tit.  15.  lib.  10.  Nov.  Rec.];  which  provision  was  extended  to  the 
whole  kingdom  of  Aragon  by  Cedula  9th  Juit/,  1750.  All  the  rents 
[  156  1  (reditos)  also  which  were  accustomed  to  be  paid  in  grain  or 
corn,  &c.,  were  reduced  to  three  per  cent ,  Pragmat,  \2th  Feb.  1705." 
[L.  9.  tit.  15.  lib.  10.  Nov.  Rec]  4th,  That  the  annuities,  according 
to  the  style  or  custom  of  commerce,  which  is  to  give  or  lend  money 
on  interest  at  the  rate  of  two  and  a  half  per  cent,  (which  we  may 
call  personal  annuities)  are  lawful,  according  to  the  Cedula,  10/A 
July  J 1764.  [L.  23.  tit.  1.  Ub.  10.  Nov.  Rec]  That  rents,  or  annui- 
ties at  will,  shall  not  be  payable  in  bread,  wine,  and  other  things, 
except  money,  LI.  4.  and  5.  tit.  15.  lib.  5.  Rec.  [Ll.^3.  and  4.  tit.  15.  lib. 
10.  Nov.  Rec];  which  provision,  *^vendanOf  cap.  46.,  applies  only 
to  the  annuity  {consignativo).  The  same  regulation  was  extended 
Co  annuities  for  one  or  more  lives,  L.  5.  tit.  15.  lib.  5.  Rec.  [L.  4.  tit. 
15.  lib.  10.  Nov.  Rec]  6th,  That  those  who  impose  annuities  on 
their  property  must  declare  those  previously  imposed,  under  pain  of 
paying  double  the  amount  of  the  sum  they  shall  receive  from  the 
person  to  whom  they  shall  sell  it,  L.  2.  tit.  15.  lib.  5.  and  Jlut.  22. 
tiU  19.  lib.  2.  Rec  [L.  2.  Nota  6.  tit.  15.  lib.  10.  Nov.  Rec]  7th, 
That  in  the  principal  towns  of  the  district  a  book  is  kept  for  the  pur- 


■  See  note  *,  ante, 

■  Not  in  the  Nw.  Ree. 

**  No  such  if  to  be  found  in  the  Chronological  Indei  of  CeduUt$t  Ac,  io  the  Nov.  Ric 
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pose  of  noting  the  mortgages  situate  in  each  town  of  the  jurisdiction, 
with  the  huts  and  bounds  described,  and  the  names  of  the  persons 
inscribed  to  whom  they  belong,  an  entry  being  made  [tomando  ra- 
jra7i),by  the  escribano  of  the -cabildo,  within  24  hours,  of  each  instru- 
ment which  may  be  executed  with  respect  to  an  annuity,  Cedula, 
3Ut  January^  1768,  [L.  3.  tit.  16,  lib.  10.  Nov.  Rec.^]  where  may 
be  seen  the  judicious  instructions  to  facilitate  the  execution  of  L.  3. 
tit  15.  lib.  5.  Rec.  [L.  1.  tit  16.  lib.  10.  Nov.  Rec],  which  regards 
the  same  object  8th,  That  if  the  possessor  or  tenant  of  two  entails 
obtained  royal  permission  to  impose  an  annuity  on  them,  and  they 
happen  to  be  separated,  the  possessor  of  each  shall  be  obliged  to  pay 
the  pension  {pro  rata)  to  avoid  frauds  and  law-suits;  and  if  the  per- 
mission is  confined  to  only  one  entail,  which  may  be  ascertained  by  • 
the  tenor  of  it,  it  will  be  at  the  sole  burthen  of  the  tenant  who  may 
acquire  it  by  right  of  succession,  Salgado  Labyrini.  CrediL  Part  2. 
cap.  9.  a  n.  1.  ad.  25.  But  if  the  second  possessor  acquired  one  of 
the  entails  by  eviction  {eviccion)^  he  shall  not  be  obliged  to  pay  the 
pension  or  annuity  (la  pension  del  ce?iso)'y  because  the  first  possessor 
or  tenant,  by  the  defect  of  the  thing  and  of  his  person,  could  not  im- 
pose the  incumbrance  or  obligation  {gravamen)^  Salgado,  ibidjU, 
59;  nor  shall  that  mortgage  subsist,  although  the  successor  may  ap- 
prove of  and  ratify  it,  Salgado,  ibid,  cap.  10.  n.  33. 

As  to  what  regards  the  redemption  of  the  annuity,  1st,  It  is  [  157  ] 
certain  that  it  ought  to  be  made  with  effective  money,'*  in  the  same 
way  as  the  imposition  or  charge.  See  •/^vendarto,  c.  102.  106.  and 
107.,  by  which  the  annuity  creditor  will  not  be  considered  as  satis- 
fied or  paid  if  the  debtor  offer  him  voluntarily  the  capital  in  property 
or  goods  valued,  which  would  not  be  the  case  in  a  concurso  of 
creditors  [juicio  de  concurso),  Salgado,  ibid,  Part  I.  c.  22.^  2d, 
That  if  the  debtor  should  form  a  concurso  of  creditors,  the  annuity 
creditor  may  demand  the  pensions  and  the  capital,  because  here  the 
redemption  of  the  annuity  [censo)  is  treated  oi,  Salgado,  ibid.  Part  1. 
c.  19.  and  20.  n.  5.  3d,  That  if  the  nobility  (grandes  titttlos),  and 
knights  {caballeros)  shall  take  annuities  upon  their  states  (eslados) 
wiih  the  obligation  of  redeeming  them  within  a  certain  time,  they 
shall  enjoy  double  if  they  shall  live  in  any  place  of  their  states,  L.  66. 
c  4.  tit  4.  lib.  2.  Rec.  [L.  8.  tit  25.  lib.  7.  Nov.  Rec]  4th,  That  the 
towns,  if  there  are  any  annuities  against  them,  must  apply  two  pans 
of  the  surplus  of  their  propios  to  the  redemption  of  them,  and  the 
third  part  for  the  payment  of  the  arrears  [atrasos).  Decree,  23d 
May,  1767.  [L.  14.  tit  15.  lib.  10.  Nov.  Rec]  5th,  That  if  the 
annuity  mortgage  be  destroyed,  the  annuity  itself  is  extinguished,'' 
•^vendano,  c  6. 

•*  See  Order  in  Council,  6th  April,  1818,  Appendix  P. 

»  Palaciog  refers  to  LI.  2.  22,  23,  24.  n(da$  8.  and  9.  tit  15.  lib.  10.  Nov.  Rec.,  on  this 
inbjpct. 

«8  Tom.  1.  p.  176.  ad.  180.     Vide  n.  33,  36,  A>c.,  nnd  pagsim,  cap.  22. 

*f  See  L.  2ti.  liL  8.  P.  5.,  which  says,  tbia  is  not  the  case  when  onc^ighth  of  the  pro- 
perty is  saved  or  Icfl. 
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The  annuities  assigned  upon  the  revenue  of  the  crown  (Jurps  6 
census  reales),  were  reduced  in  1727  to  three  per  cent,  •3uto  6.  tit. 
15.  lib.  5.  Rec.  [L.  4.  tit.  14.  lib.  10.  Nov.  Rec]  In  1732  the  amount 
of  the  difference  from  five  to  three  per  cent,  was  appropriated  to  pay 
{dar  cabimiento  d)  the  royal  annuities,  and  the  residue  to  purchase 
and  pay  the  principals,  ^uto  7.  tit.  15.  lib.  5.  Rec;  [L.  5.  tit.  14.  lib. 
10.  Nov.  Rec]  and  by  decree  of  21st  March,  1739,*  this  difference 
was  applied  to  pay  the  revenues  {reditos)  of  the  crown  at  the  rate  of 
three  per  cent. 

n  r^ot  iQ  the  Chronologicej  Index  of  Ce(2<i2a«,  d&c.,  of  iVov.  i^eo. 
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TITLE  VIII. 
6f  contracts  (factos)  and  obligations  in  general. 

Cap.  1.  Having  treated  of  the  right  in  the  thing,  it  remains  [  159  ] 
for  us  to  treat  of  the  right  to  the  thing;  which,  according  to  what  was 
declared  in  Title  I.,  arises  from  different  species  of  obligations.  Ob- 
ligation is  a  legal  tie  or  bond  {vincdlo)  by  which  a  person  promises  to 
do  or  to  pay  any  thing.  It  is  of  two  sorts,  civil  and  natural.  A  civil 
obligation  is,  when  he  who  contracts  it  remains  bound  by  it  in  such  a 
way,  that  although  be  should  not  be  willing  to  comply  with  it,  he 
may  be  thereby  obliged  and  compelled  to  fulfil  it*  A  natural  obli- 
gation is,  when  the  person  who  enters  into  it  is  obliged  to  fulfil  it 
naturally,  although  he  cannot  be  compelled  to  its  performance  by  a 
court  of  law  {enjuicio),  L.  5.  tit.  12.  P.  5.  [L.  5.  tit.  12.  P.  5.] 

Some  obligations  arise  immediately  from  natural  or  from  civil 
equity;  and  others,  by  means  of  an  obligatory  act.  This  is  either 
lawful  or  unlawful:  the  first  is  called  convention  or  contract;  the 
second,  crime.* 

§  1.  A  covenant  or  promise  is  the  undertaking  which  men  enter 
into,  one  with  another  by  words  or  parol,  and  with  the  intention  of 
obliging  themselves  by  agreeing  upon  some  certain  thing  which  they 
are  to  give  or  to  do,  to  or  with  respect  to  one  another,  L.  1.  tit.  11. 
P.  5.  [L.  1.  tit.  11.  P.  5.]  These  covenants  are  divided  into  pacts, 
{paetos)  and  contracts. 

Contract  is,  every  covenant  which  has  a  name  and  civil  cause  or 
consideration  by  its  obligatory  nature.  Pact  is  every  covenant  desti- 
tute of  a  name  and  a  determinate  civil  cause  or  consideration.^ 

At  present  pacts  are  confounded  with  the  stipulations  of  the  Ro- 
mans, by  reason  of  the  solemnities  used  among  them  being  laid  aside, 

I  Palaeio§  says,  tiiM  19  called  civil  and  natural,  properly  mixed,  and  he  refers  to  L.  5. 
lit.  12.  P.  5.  for  the  definition;  adding,  that  there  are  three  sorts  of  obligations,  the  purely 
Batural,  purely  civil,  and  mixed — of  civil  and  natural,  Vtood^  in  his  IhbL  Civ.  Law,  book 
3.  ch.  ).  p.  204,  says,  that  a  mixed  obligation  sraa  the  only  sort  that  was  defined  by  Jiif* 
Hnian;  which  definition  the  learned  civilian  has  given  in  the  page  (203),  ante  the  one 
ciled. 

s  PalaciM  says,  a  better  explanation  in,  that  obligations  arise  irom  contract  and  quaH 
contract;  from  crime  and  qnoti  crimef  and  from  deliberate  or  solemn  agreement  or  cove- 
nant (we  L.  1.  tit.  1.  lib.  10.  Nov.  Rec);  and  from  some  other  irregular  causes. 

*  A  new  covenant  Palacioi  says,  ^  that  a  covenant  (eonvendon),  and  promise  (ffro- 
9t€9ay,  are  not  one  and  the  same  thing;  and  that  the  latter  is  the  ttipulatio  or  verbal  con- 
tract  of  the  Romans;  and  that  there  may  be  a  promitie  without  a  covenant  or  agreement; 
ms  when  one  should  make  a  promiae,  and  it  should  not  have  been  accepted.**  The  above 
mmy  be  considered  a  distinction  without  a  difference,  when  reference  is  had  to  what  im. 
medintely  follows  in  the  text;  and  to  L.  1.  tit  1.  lib.  10.  Nov.  Rec.:  to  which  last,  the 
learned  Profettsor,  in  the  conclnsion  6f  hrn.note  upon  this  subject,  also  refers  as  the  guide 
or  governing  law  Ih  Spain,  in  matters  of  covenant  and  pact. 
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neither  do  we  admit  the  difference  between  promises  of  which  the 
Roman  law  speaks,  because  amongst  us  every  pact  derives  its  force 
from  the  agreement  and  consent  of  the  parties,  which,  in  whatever 
way  a  person  may  appear  to  bind  himself,  must  be  observed,  L.  2. 
tit.  16.  hb.,5.  Rec.  [L.  1.  tit.  1.  Ub.  10.  Nov.  Rec] 

§  2.  Eveiy  promise,  therefore,  is  either  valid,  or  void.'*  A  valid 
promise  may  be  in  three  ways;  pure,  pf?rformable,  at  a  certain  day, 
or  conditional,  L.  12.  tit.  11.  P.  5.  [L.  12.  tit.  11.  P.  5.]  The  pure 
[  160  ]  promise  ought  to  be  fulfilled  immediately,  unless  it  is  attended 
with  such  circumstances  as  may  require  time;  as  to  which  the  judge 
shall  determine,  L.  13.  tit.  11.  P.  5.  [L.  13.  tit.  11.  P.  5.] 

Those  promises  which  are  made  performable  at  a  day  certain  do 
not  impose  an  obligation  until  the  day  hath  arrived;  and  if  the  person 
who  promised  it  should  die  in  the  meantime,  his  heirs  shall  be  obliged 
to  fulfil  it  for  him,  L.  14.  tit.  11.  P.  5.  [L.  14.  tit.  11.  P.  5.]     When 
the  promise  is  to  give  or  to  do  a  thing  every  year,  the  day  on  which 
it  is  to  be  performed  is  understood  to  be  the  last  of  each  year,  and  the 
first  days  of  each  year  when  the  promise  is  to  give  or  to  do  it  all  the 
years  of  one's  Ufe,  L.  15.  tit.  11.  P.  5.  [L.  15.  tit.  11.  P.  5.]     This 
certainty  may  consist  in  the  day  being  expressly  appointed  or  in  its 
not  being  left  to  be  verified;*  in  both  cases  the  promise  is  valid,  L. 
12.  tit.  11.  P.  5.  [L.  12.  tit.  11.  P.  5.]     Conditional  promises  are  not 
to  be  fulfilled,  until  the  condition  is  performed,  which  if  it  precedes 
the  promise,  the  fulfillment  of  the  obligation  is  extended  to  the  day  of 
the  death  of  the  person  who  made  the  promise,  L.  15.  tit.  11.  P.  5. 
ad  fin,y  excepting  in  the  four  cases  mentioned  in  L.  16.  tit.  11.  P.  5. 
[L.  16.  tit.  11.  P.  5.]     The  promise  accompanied  with  an  impossible* 
condition,  resolves  itself  into  a  pure  one,  and  therefore  i^  immediately 
obligatory;  and  the  conditional  one,  which  is  contracted  to  be  per- 
formed at  a  day  certain,  must,  as  well  as  the  former,  be  verified  in 
point  of  time,  in  order  that  the  promise  may  be  binding,  L.  17.  tit. 
11.  P.  5.  [L.  17.  tit.  11.  P.  5.] 

Any  penalty  may  be  annexed  to  promises  or  pacts  in  order  that  they 
may  be  more  firm,  which  is  called  conventional  if  it  is  accessary  to 
the  agreement,  and  judicial  if  it  is  imposed  in  a  suit  at  law  (enjuicio). 
The  conventional  penalty  must  be  paid  or  satifised  if  the  promise  is 
not  fulfilled  at  the  time;  and  this  payment  or  satisfaction  discharges 
firom  the  obligation^  1^.35.  tit.  11.  P.  .5  [L.  35.  tit.  11.  P.  5.]     This 

t   ^  See  the  precedinjif  note. 

-  A  The  example  put  in  L.  12.  tit  11.  P.  5.,  cited  in  the  text,  on  this  last  point  is,  if  a 
man  should  promiAo  that  a  thing  or  suin  of  money  shoald  be  done  or  paid  by  his  heirs 
on  the  day  of  his  death. 

<  Palaeioi  says'tlint,  impossiblo  conditions  render  contracts  null,  Dlthoogh  testaments 
are  not  vitiated  thereby,  except  by  a  certain  sort  of  impossible  condition.  Sec  Wood^B 
IhbL  Cioil  Lito^  respecting  conditions  impossible,  Slc^  p.  109.  to  111.,  book  1.  ch.  1.; 
also  p.  IOSm  cited. 

f  L.  3.3.  tit.  1 L.  P.  5.,  says,  that  iri  "uch  case,  if  the  promise  is  not  performed,  at  the 
time  stipiil  ited,  it  is  at  the  option  of  the  stipulator,  or  person  to  whom  the  promise  is 
made,  to  demind  the  penalty,  or  to  require  the  performance  of  the  covenant 
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penalty  .is  due,  although  the  promise  may  not  be  valid,  unless  it  be 
contrary  to  law  and  good  manners,  L.  38.  tit.  11.  P.  5.  [L.  38.  tit.  11. 
P.  5.]  or  be  to  enforce  the  contract  of  matrimony,  L.  39.  lit.  11.  P-  5. 
[L.  39.  tit.  11.  F*.  5.]  ,  or  usurious,  L.  40.  tit.  11.  P.  5,.  [L.  40.  tit.  11. 
P  5.]  and  that  the  promise  is  not  valid  by  being  extorted  through  fear, 
force,  or  fraud',  L.  28.  tit.  11.  P.  5-  [L.  28.  tit,  11.  P.  5.]  The  conven- 
tional penalty  cannot  comprehend  all  a  person's  property,  nor  exceed 
double  the  amount  of  the  condition  of  the  obligs^tion  or  bond,  L.  5. 
tit.  11.*^  lib.  I.  Fuero  Realy  and.L.  247.  EsL 

A  promise  will  be  void  either  by  reason  of  the  persons  who  make 
the  promise,  by  reason  of  the  things  which  are  promised,  or  on  ac- 
count of  the  mode  or  form  of  agreement. 

By  reason  of  the'persons,  1st,  The  promise  that  is  made  by  the 
madman  and  the  idiot,  {desmempriado)  is  not  valid,  L.  4.  tit.  1 1.  P. 
5.  [L.  4.  tit.  1 1.  R  5.]  nor  that  by  the  minor  of  seven  years,  and  even 
of  fourteen;  but  if  it  should  be  advantageous  ti  the  latter  {d  este)^  it 
will  be  valid  L.  4.  tit.  1 1.  P.  5.  [L.  4.  tit.  1 1 .  P.  5.]  2d,  Nor  that  made 
by  the  prodigal  and  the  minor  {huerfanq)  to  their  own  injury,  with- 
out authority  of  their  curator,*®  L.  5.  tit.  11.  P.  5.  [L.  5.  tit.  [  161  ] 
11.  P  5.]  3d,  Nor  that  which  is  made  between  father. and  son, 
unless  it  relate  to  property  called  castrensey  oi.  to  the  obligation  of 
dote,  L.  6.  tit.  11.  P.  5.  [L.  6.  tit.  11.  P.  5.]  .  4th,  Nor  the  promise 
which  is  made  in  the  name  or  behalf  of  another  to  a  third  person  who 
is  not  under  the  power  nor  in  the  service  of  him  in  whose  behalf  such 
promise  is  made,  except  it  be  to  the  attorney,  guardian,  &c.,  LI.  7. 
and  8.  tit  11.  P.  5.  [LI.  7  and  8.  tit.  11.  P.  5.]  or  except  the  debtor,  in 
the  name  of  his  creditor,  should  receive  a  promise  from  any  one  to 
satisfy  the  debt  due  by  the  former,  in  which  case  although  he  who 
promises  is  bound  to  the  fulfilment  of  his  promise,  the  creditor  has 
no  authority  to  demand  its  performance,  but  the  debtor,  who  obtained 
the  promise  or  obligation,  L.  10.  tit.  11.  P.  5.,  [L.  10.  tit.  1 1.  P.5.] 

By  reason  of  the  things  promised,  a  promise  is  not  valid.  Ist, 
When  that  is  promised  which  does  not  exist  nor  can  exist,  or  is  natu- 
rally impossible  to  be  done,  L.  21.  tit.  11.  P.  5.  [L.  21.  tit.  11.  P.  5.;] 
but  if  the  fruits  of  an  estate,  &c.,  are  promised,  which  are  yet  to  arise," 
they  shall  be  payable  the  moment  they  are  produced.  And  if  any 
fraud  shall  be  committed  to  impede  the  production,  the  obligation 
subsists  or  is  binding  by  reason  of  the  fraud,  L.  20.  tit.  1 1.  P.  5.  [L.  20. 
tit.  11.  P.  5.]  2d,  When  Ijoly  or  sacred  things,  &c.,  are  promised 
Of  obUged,  L.  22.  tit.  11.  P.  5.,  [L.  22.  tit.  11.  P.  5.]  except  those 

fl  Bui  L.  28.  tit  11.  P.  5.,  adds,  that  if  the  penalty  has  been  willin|r1y  paid  by  the  party 
iind<;r  such  circumstancofl,  he  shall  not  recover  it  back. 

*  Tit.  18.  is  erroneously  cited  io  the  text;  and  L.  10.  tit  5.  lib.  4.  Futro  ReaU  contains 
this  la«t  provision. 

>*  And  even  then  the  minor  woold,  it  is  presamed,  be  entitled  to  his  privile^re  or  benefit 
of  reatjtotion,  to  set  aside,  within  four  yeara  aAer  cotnin§r  of  age,  which  is  twenty>five 
je^fn  by  the  Spanish  laws,  such  prejudicial  contracts. 

i>  The  examples  put  by  the  law  cited  in  the  text,  are  the  ftitoro  or  expected  crops  of  a 
vineyard,  or  estate,  the  issue  of  a  Icsmaie  slave,  or  young  of  cattle,  &c. 
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things  which  the  canon  law  permits.  Sd,  When  the  performance  of 
an  act  by  another  is  promisecl,  unless  it  be  accompanied  with  the 
obligation  of  the  person  making  the  promise;  in  which  case  he  who 
makes  the  promise  is  the  person  bound,  and  not  he  who  it  was  stipu- 
lated to  bind  or  oblige.^*  This  obligation  respecting  the  performance 
of  another's  act  also  subsists,  if  it  were  imposed  by  the  testator  on  his 
heirs;  or  if  judicially  consented  to;  such  as  is  the  reciprocal  promise 
of  co-guardians  for  the  security  of  the  property  of  the  wa^rd,  and  by 
which  one  is  surety  for  others.^  4th,  The  things  prohibited  by  law 
and  good  manners,  ought  not  to  be  performed  or  fulfilled  although 
they  be  promised,"  LI  38  and  40.  tit.  1 1.  P.  5.  {LI.  3S  and  40.  tit.  1 1. 
P.  5.]  There  will  not  be  found  among  us  any  covenant  or  pact  which 
is  invalid  by  reason  of  the  form  or  mode^^  in  which  the  obligation  is 
contracted,  because  L.  2.  tit.  16.  lib.  5.  Rec.  [L.  I.  tit.  1.  lib.  10.  Nov. 
Rec]  says  generally,  that  the  obligation  must  be  fulfilled  in  whatever 
way  it  appears  to  have  beenagre^  upon,  although  neither  stipulation 
nor  promise  may  intervene.  And  therefore  the  exterior  solemnities 
which  the  Romans  required  for  the  validity  of  promises  of  which  some 
[  162  ]  mention  is  made  in  the  laws  of  tit.  1 1.  P.  5.,  are  not  observed  in 
our  law  by  which  we  are  enabled  to  say  truly,  that  in  Spain  the  obli- 
gation depends  more  on  the  good  faith  of  the  contracting  parties,. than 
on  the  solemnities  of  the  obligatory  pact' which,  although  crude  and 
without  writing,  produces  an  obligation,  L.  l.**tit.  11.  lib.  1.  Fuero 
Real. 

From  this,  other  consequences  very  different  from  the  Roman  law 
may  be  drawn  or  deduced,  amongst  which  we  may  remark,  that 
where  two  persons  are  bound  simply  or  severally  {simplemtnie)j 
each  is  only  considered  bound  for  the  half,  unless  it  shall  be  expressed 
that  they  have  bound  themselves  in  solidum,  and-  each  separately,*^ 
for  then  each  may  be  sued  for  the  whole,"  L.  1.  tit.  16;  lib.  5.  Rec 
[L.  10.  tit.  1.  lib.  10.  Nov.  Rec] 

From  what  has  been  said,  the  general  modes  by  which  an  obliga- 
tion arising  from  pure  pact  is  extinguished,  may  be  inferred,  among 
which  may  be  reckoned  that  which  proceeds  from  the  destmction 
and  deterioration  of  the  thing  promised,  which  may  happen  without 
the  fault  of  the  obligor  or  person  obliged,**  LI.  18.  and  19.  tit.  11.  P. 

• 

>2  See  L.  11.  tit.  11.  P.  5.,  cited  in  the  text;  and  L.  1.  tit..  I,  lib,  10.  Nov.  Rec 

13  In  other  words,  the  promise  or  undertaking  of  the  testator  or  ancestor,  descends  to 
or  18  obligatoiT  on  his  heirs;  and  the  h%\\  or  surety,  aooording  to  his  ondortaking  or  |iro» 
mise,  is  bound  for  the  appearance,  dec,  of  his  principal. 

^^  Pacta  qua  turpem  cau9am  continent  non  $unt  ob$ervanda. 

1^  Palaeioi  says,  that  contacts  celebrated  with  on  im possible  condition^  are  void  or  !n. 
effectual  by  reason  of  the  mode  of  celebrating  them;  that  all  those  which  may  not  have 
been  celebrated  with  a  serious  and  deliberate  intention  of  producing  an  obligation,  shall 
be  void,  on  account  of  the  mode,  also  of  celebrating  them;  and  he  refers  to  L,  1.  tit.  1.  lib. 
10.  Nov.  Rec 

1*  Tj.  1.  is  erroneously  placed  in  the  text. 

"  Jointly  and  severally.  . 

i<  The  same  holds  in  the  Roman  or  civil.    See  Wo(Hr9  IntL  C.  L.,  book  3.  ch.  3.  p.  236 . 

»  This  must  be  taken  with  some  limitation.    See  L.  la  tit  11.  P.  5.,  cited. 
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5.;  [LI.  10.  and  19.  tit.  11.  P.  5.]  and  for  what  regards  novjition, 
solution,  compensation,  or  set  oflf,  &c.,  as  these  modes  of  putting  an 
end  to  the  obligation  are  more  particularly  allied  to  loan  {mutuo), 
we  reserve  it  for  Title  11.** 

Cap.  2.  According  to  our  law  we  are  to  consider  contracts  as  either 
innominate  or  nominate,*^  the  former  comprehend  the  four  kinds  of 
do  ut  deSj  &c.,  spoken  of  by  L.  5.  ad  Jin.  tit.  6.  P.  5.  Of  the  latter, 
some  are  from  pure  favor  (graciu)  and  aflfection,  and  others  are  for 
the  mutual  benefit  of  both  parties,  prol  de  la,  Part  5. 

Conformably  to  this  division,  we  will  treat  first  in  this  book  of  the 
contracts  arising  from  favor,  and  which  are  advantageous  to  only  one 
party,  such  as  donations,  loan  (presiamo),^  deposit  {deposilo),  loan 
called  {mutuo)^  and  a  commission  {montado)^  and  afterwards  of 
those  which  are  advantagfeus  and  onerous  to  both  parties,  such  as 
sale  and  purchase,  leases  (arrendamienios),  partnership  {sociedad), 
and  exchange'  {cambio  6  permuta).  To  these  we  shall  add  a  third 
kind  arising  from  those  contracts,  the  substance  and  fulfilment  of 
which  depend  upon  chance  or  contingency,  such  as  insurance  {seguro)^ 
maritime  exchange  {cambio  maritimo),  and  wagers  {apuestas). 

«  Of  this  boolc. 

»  See  also  WmmT*  Intt.  Civ,  L.,  book  3.  ch.  1.  p.  206, 

<3  Commodatum.'   See  W9od*8  insl,  Civ»  Law^  ch.  1.  book  3.  p.  315. 

23  See  ilnd^  p.  212. 

<«  Mandatum,    See  t6i(2.,  ch.  5.  p.  242. 


Vol.  L— 28 


154  [Book  IL 


TITLE  IX. 

OF    DONATIONS. 

[  163  ]  The  first  beneficial  contract  to  one  party  only  is  donation 
or  the  benevolent  act  which  arises  from  nobleness  and  goodness  of 
heart,  when  it  is  made  freely  and  without  any  compulsion,  L.  1.  tit. 
4.  P.  5.  [L.  1.  tit.  4.  P.  5.]  It  is  made  in  two  ways,  either  in  health 
or  upon  prospect  of  death;  the  latter  is  revocable,  the  former  not,  L. 
7.  tit.  10.  lib.  5,  Rec.  [L.  1.  tit.  7.  lib.  10.  Nov.  Rec] 

§  1.  Hence  it  is,  1st,  That  the  donation  made  by  a  person  in 
health  is  a  lawful  pact,  by  reason  of  which  the  dominion  of  the  thing 
given  is  transferred  to  the  donee.  2d,  That  the  donation,  causa  mortis, 
has  much  resemblance  to  bequests  and  legacies. 

According  to  the  first  principle,  1st,  The  minor  under  twenty-five 
years  of  age  cannot  make  a  gift,  L.  1.  tit.  4.  P.  5.  2d,  Nor  the  mad- 
man, the  idiot,  nor  the  prodigal,  L.  1.  tit.  4.  P.  5.  [L.  1.  tit.  4.  P.  5.] 
3d,  Nor  the  son  who  is  under  the  power  of  his  father,  without  his 
permission  or  consent,  except  of  property  called  casirenses  and 
adventitious^^  L.  3.  tit.  4.  P.  5.  [L.  3.  tit.  4.  P.  5.]  4th,  Nor  the 
person  suspected*  of  the  crime  of  high  treason,  {Jxsx  mofestalisy) 
unless  he  commit  the  offence  after  the  donation,  L.  2.  tit.  4.  P.  5.; 
[L.  2.  tit.  5.  P.  5.;]  ahhough  persons  condemned  to  death  for  other 
offences  are  considered  capable  of  disposing  of  their  property^  which 
has  not  been  confiscated,  L.  3.  tit.  4.  lib.  5.  Rec.  [L.  3.  tit.  18.  lib.  10. 
Nov.  Rec] 

From  this  principle  it  follows  also,  5th,  That  the  donation  uiade 
between  man  and  wife  is  not  valid,  by  reason  of  their  mutual  affec- 
tion, which  would  be  an  inducement  for  them  to  strip  themselves 
of  their  property,  L,  4.  tit.  11.  P.  4.;  [L.  4.  tit.  11.  P.  4.;]  the  excep- 
tions to  which  will  be  seen  in  LI.  5.  and  6.  tit.  1 1.  P.  4.-*  [LI.  5.  and 
6.  tit.  1 1.  P.  4.]  6th,  That  donations  may  be  made  simply  or  purely, 
with  condition  among  persons  present,  and  by  power  of  attorney 
[  164  ]  among  those  absent;  and  until  a  certain  day,  or  for  a  limited 
period,  LI.  4.  and  7.  tit.  4.  P.  5.;  [LI.  4.  and  7.  tit.  4.  P.  5.;]  which 
sipfiple  obligation  passes  to  the  heirs  when  the  donor  hath  not 
delivered  the  thing,  L.  4.  tit.  4.  P.  5.;  [L.  4.  tit.  4.  P.  5.;]  and  the 
conditional  one  shall  be  fulfilled  in  whatever  way  the  condition  may 

>  And  in  what  eises  the  property  colled  profeeiitiouB,  &c.    See  L.  3.  tit  4.  P.  5. 
s  PalacioB  Mys,  it  is  not  sufficient  that  he  be  suspected,  but  it  must  be  known  that  he 
ooromitled  the  offence,  and  he  refers  to  L  2.  tit,  4.  P.  5.,  cited. 
^  See  L.  2.  tiU  4.  P.  5. 
«  See  also  Order  in  Counci],  16th  Septcmbefi  1823.  Appendii  K. 
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be  fulfilled,  L.  5.  tit  4.  P.  5.  [L.  5.  tit  4.  P.  5.;]  but  the  donation 
made  for  a  certain  day  or  limited  period  will  continue  only  for  that 
time,  the  thing  given  then  reverting  to  the  donor  or  his  heirs,  L.  7. 
tit  4.  P.  5.  [L.  7.  tit  4.  P.  5. ;]  and  in  the  same  mode  the  pecuniary 
gifts  or  rewards  that  the  king  shall  bestow  or  confer  are  at  an  end,' 
by  the  death  and  the  relinquishment  or  resignation  {vacacion)^ 
of  the  donees,  L.  20.  tit  10.  lib.  5.  Rec.  [L.  12.  tit  5.  lib.  3.  Nov. 
Rec] 

As  this  liberality  is  often  wont  to  degenerate  into  excess,  it  has 
been  necessary  to  limit  these  donations,  not  only  by  prohibiting  them 
when  they  are  prejudicial  to  a  third  person,  but  also  when  they  are  so 
to  the  donor  himself.  For  the  first  reason,  1st,  The  donation  made 
for  want  of  children  is  revoked  generally  if  the  donor  shall  after- 
wards have  them,  L.  8.  tit  4.  P.  5.  [L.  8.  tit  4.  P.  5.]  2iy  The 
donation  which  is  made  in  prejudice  of  the  lawful  share  {legilimd) 
of  children  is  prohibited,  L.  8.  tit  4.  P.  5.  [L.  8.  tit  4.  P.  5.;]  for 
which  reason,  the  gift  made  to  the  child  who  has  brothers  or  sisters 
must  come  into  partition,  {en  colacion^)^  L.  3.  tit  4.  P.  5.  [L.  3.  tit  4. 
P.  5.]  3d,  Royal  donations  are  also  prohibited  which  are  made  in 
prejudice  of  the  kingdom  and  of  the  crown,^  such  as  those  mentioned 
in  LI.  3.  10.  14.  and  18.  tit.  10.  lib.  5.  Rec. ;  [LI.  8.  5.  13.  14.  and  3. 
tit  5.  lib.  3.  Nov.  Rec. ;]  although  the  king  may  give  many  other 
things  by  way  of  remuneration  for  services,  {por  via  de  merced^) 
such  as  offices,  alms,  {iimosnas,)  insignia  or  badges  of  distinction, 
(habifos,)  pensions,  &c.,  L.  5.  tit.  10.  lib.  5.  Rec.,*  L.  16.  tit  10.  lib. 
5.  Rec.  [L.  4.  tit.  5.  lib.  3.  Nov.  Rec.;]  and  in  this  last  case  the  donees 
ought  to  obtain  them  from  the  hand  of  the  king,  L.  16.  tit.  10.  lib. 
3.  Rec.  [L.  4.  tit  5.  lib.  3.  Nov.  Rec]  These  are  the  donations  or- 
dered to  be  firm  and  valid  by  L.  6.  tit  10.  lib.  5.  Rec. ;  [L.  l.tit.  5.  lib. 
3.  Nov.  Rec. ;]  and  which  are  moderated  according  to  the  circumstan- 
ces and  state  of  the  kingdom,  L.  15.  tit  10.  lib.  5.  Rec.  [L.  10.  tit  5. 
lib.  3.  Nov.  Rec]  4th,  The  donations  made  to  the  clergy  and  persons 
privileged  in  fraud  of  the  revenue  or  payment  of  taxes,  {en  frauds 
de  no  pechar,)  are  prohibited  as  prejudicial  to  third  persons,  L.  11. 
tit  10.  hb.  5.  Rec  [L.  3.  tit  7.  lib.  10.  Nov.  Rec.;]  to  which  the 
second  *^uio  tit  10.  lib.  5.  Rec.,'  and  J^ulo  1.  tit  10.  lib.  5.  Recop, 
[L.  12.  tit  5.  lib.  1.  Nov.  Rec.]  relate;  where  it  is  ordered, that  for 
donations  made  to  monasteries,  the  clergy,  &c,  the  fifth,  besides  the 
tax  of  alcabaioy  be  paid,  and  that  the  ordenanza  de  Portvgaly 
which  prohibits  the  acquisition  by  ecclesiastics  of  real  property  be 


*  At  the  efzpiration  of  tho  period  for  which  limited. 

*  This  is  understood  in  so  far  only  as  the  gift  should  exceed  the  mtjwa  of  tereio  y 
9«tnto,  which  parents  are  allowed  to  assign  to  a  particular  child,  beyond  such  child^s 
legitimate  share  of  their  property.  See  Tit  6.  lib.  10.  No?.  Rec.  on  this  subject;  and 
p.  117.  ante,  n.  27. 

T  See  L.  9.  tit.  4.  P.  5. 

*  Nut  in  the  Not,  Ree. 

*  Not  in  the  Nov.  Rec 
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[  165  ]  observed.***  For  the  second  reason,  1st,  Every  donation 
which  leaves  the  donor  without  sufficient  to  maintain  himself  is  pro- 
hibited, L.  4.  tit.  4.  P.  5.  [L.  4.  tit.  4.  P.  5.]  2d,  Also,  that  which 
comprehends  the  whole  of  a  person's  property  even  present,  L.  8. 
tit.  10.  lib.  5.  Rec.  [L.  2.  tit.  7.  lib.  10.  Nov.  Rec]  To  both  objects 
is  L.  9.  tit.  4.  P.  5.  directed,  which  enacts,  that  no  donation  exceeding 
five  hundred  maravedis  of  gold,"  can  be  made  without  an  authentic 
deed  of  writing:  but  the  practice  of  the  present  day  is,  for  every 
donation  to  be  made  with  the  authority  of  the  judge,"  or  for  his  ap- 
probation to  be  prayed  for  (se  insta)  by  the  donee,  as  the  person 
who  is  principally  interested. 

§  3.  We  have  said  that  this  donation  is  irrevocable,  because  with- 
out a  legitimate  cause,  it  cannot  be  revoked;  and  this  is  to  be  the  evi- 
dent ingratitude  of  the  donee  towards  the  donor,  as  a  motive  which 
causes  the  cessation  of  that  love  which  was  the  mobile  [movil)  of  the 
donation.  To  this  have  reference  the  four  causes  expressed  by  L. 
10.  tit.  4.  P.  5.,  and  others  similar,  which  are  in  force  by  the  Rule 
36."  tit.  34.  P.  7. 

§  4.  According  to  the  second  principle,  bequests  (mandas)  or  do- 
nations made  caiufd  mortis,  may  be  revoked  during  the  life  of  the 
giver,  as,  also  legacies;  wherefore,  1st,  L.  11.  tit.  4.  p.  5.,  sets  forth, 
principally  the  following  three  causes  of  revocation:  1st,  the  death  of 
the  donee;"  second,  the  recovery  or  escape  of  the  donor  from  the 
danger  of  death,  the  reason  of  which  induced  him  to  make  the  dona- 
tion; third,  the  changing  or  altering  his  will.  2d,  No  person  incom- 
petent to  make  a  will  is  permitted  to  make  this  donation,  except  the 
child,^'  with  the  consent  or  permission  of  his  father,  L.  11.  tit.  4.  P. 
5.^^  [L.  11.  tit.  4.  P.  5.]  3d,  As  these  donations  are  wont  often  to 
be  made  without  the  direction  of  that  entire  reason  which  is  dark- 
ened by  the  fear  of  death,  those  gifts,  therefore,  which  may  have 
been  extorted  by,  or  may  have  proceeded  from  any  deadly  threat, 
will  not  be  valid,^^  L.  11.  tit.  4.  P.  6.  [L.  11.  tit.  4.  P.  5.]j  nor  those 
[  166  ]  which  shall  be  made,  in  laet  sickness,  to  confessors,  or  to  their 
churches,  or  monasteries,  ^vto  3.  tit  10.  lib.  5.  Rec  [L.  15.  tit.  20. 
lib.  10.  Nov.  Reel 

10  See  also  n.  6.  tit.  5.  lib.  1.  Nov.  Rec. 

11  Vide  the  value  of  coin  in  note  to  ortginnl.  A  maravedi  of  gold  is  there  said  to  be 
worth  fifly  reales,  (suppose  de  vellon^)  six  maravedis^  and  something  more  of  the  then 
value  of  money,  which  make  tfao  sixth  part  of  an  ounce  of  gold. 

IS  Palacio*  says,  that  the  excess  of  any  gift,  above  such  sum,  without  judicial  approval 
and  authority,  will  be  void ;  and  be  refers  to  Febrero  refarmado,  torn.  2.  P.  1.  ch.  21.  §  1. 
n.  5.  and  6.  p.  101.,  which  see. 

^  This  role  does  not  apply;  perhaps  rule  34,  iitid.  is  meant. 

'4  Add  before  the  donor, 

ifi  In  patrid  pele$iate, 

10  Palacios  says,  that  it  appears  the  authors  infer,  that  ft  child  under  the  father*s  power 
cannot  make  a  testament;  and  although  this  may  be  the  case  by  the  civil  law,  and  even 
by  that  of  the  ParlidaB^  yet  by  the  law  of  the  Reeopilacion  a  child  may  make  a  testa* 
ment,  if  he  be  of  competent  sg^,  which  is  that  of  puberty,  as  though  he  were  free  from 
tlie  patria  poieatad,  L.  4.  tit.  16.  lib.  10.  Nov.  Rec. 

17  Or  fear  of  being  killed.    See  the  L.  11.  tit  4.  P.  5.  cited. 
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§  5.  It  may  be  observed  that  the  other  donations"  made  for  a  cer- 
tain object  or  for  a  certain  cause,  into  which  number  enter  donations 
propter  nuptias^  remunerative  donations,  &c.  are  not  valid,  unless 
the  object  or  cause  for  which  they  are  made  be  certain,  L.  6.  tit.  4. 
P.  5.  [L.  6.  lit.  6.  P.  5.  ] 


i»  Sub  moi^ 


158  [Book  II. 


TITLE  X. 

OF   DEPOSIT    (dEPOSITO),  AND   LOAN    (PRESTAMO). 

[167]  Cap.  1.  The  second  contract,  useful  or  advantageous  (w/i7) 
to  one  party  only,  is  deposit,  by  which  the  person  who  receives  does 
an  act  of  kindness  and  affection  to  the  person  who  makes  the  deposit, 
ProL  tit.  S.  P.  5.,  and  thus  every  person  may  deposit  what  belongs 
to  him  with  whomsoever  he  pleases,  L.  3.  tit.  3.  P.  5.,  [L.  3.  tit.  3.  P. 
5.]  but  not  things  stolen,  even  though  the  deposit  be  made  with  an 
escribano,  L.  22.^  tit.  1.  lib.  2.  Rec,  and  L.  2.  tit.  21.  lib.  2.  Rec.  [L.  2. 
tit.  25.  lib.  5.  Nov.  Rec]  It  is  called  by  the  laws  of  the  Partida,  con- 
desijo,  from  the  old  verb  condesary  to  guard  or  preserve,  L.  1.  tit  3. 
P.  5..  [L.  1.  tit.  3.  P.  6.]  Deposit  is  when  one  man  confides  his 
property  to  the  custody  of  another,  L.  1.  tit.  3  P.  5.  [L.  1.  tit.  3.  P.  5.] 
It  is  of  three  sorts,  1st,  When  a  person  voluntarily  and  without 
necessity  deposits  the  thing.  2d,  When  he  does  it  through  urgent 
necessity,  in  order  to  save  the  thing  or  property  from  any  fire,  ship- 
wreck, &c.  3d,  When  the  thing  is  deposited  by  the  possessor  to  abide 
the  event  of  a  law  suit,  L.  1.  tit.  3.  P.  5.  The  first  is  called  simple 
deposit;  the  second,  miserable;  and  the  third,  sequestration. 

The  simple  and  miserable  deposit,  1st,  Should  be  kept  carefully, 
faithfully,  and  without  any  remuneration*  {sin  interes  <iIguno).  The 
depositary  (depositario)  ought  to  restore  at  its  time*  the  same  thing 
received'*  to  the  person  who  deposited  it  (al  deponente)^  L.  5.  tit.  3. 
P.  5.  [L.  5.  tit.  3.  P.  5.]  3d,  If  this  fidelity  {lealtad)  be  wanting  by 
the  fiiult*  of  the  deposilario,  he  is  obliged  to  pay  double  the  amount 
of  the  thing  in  the  case  of  a  miserable^  and  the  same  price  or  value 
in  that  of  a  simple  deposit.  From  the  first  principle  it  follows,  1st, 
That  deposit  from  its  nature  is  gratuitous,  L.  2.  tit.  3.  r.  5.,  [L.  2.  tit. 
3.  P.  5.]  therefore  it  must  not  bear  interest  even  on  account  of  gain 
ceasing*  {por  razqn  del  lucro  cesante)^  L.  15.  tit  18.  lib.  5.  Rec 
[L.  21.  tit  1.  lib.  10.  Nov.  Rec]    2d,  That  a  deposit  made  of  any 


1  PalaeiM  fays,  there  !■  an  error  in  the  qaotation  of  this  law,  (which  is  not  in  tho 
Not.  Ree,  and  that  L.  2.  of  tit.  21.  of  the  Same,  which  is  L.  2.  tit  25.  lib.  5.  Nov.  Rec' 
prohibits  eteribanM  from  receivingr,  in  deposit,  things  stolen.  It  is  presumed  thej  woald, 
so  receiving  knowinnrly,  be  punishable  criminallj. 

<  See  L.  2.  tit  3.  P.  5. 

*  That  is,  when  it  shall  be  demanded.    8ce  L.  5.  cited,  and  L  10.  tit  3.  P.  5. 
^  The  words  of  the  text  are,  en  la  muma  npecie, 

s  That  is,  gross  fault,  or  by  fraud.  See  L.  2.  tit.  3.  P.  5.  anc2  Gr.  Lop,  61. 7.  on  ditto, 
also  L.  8.  tit  3.  P.  5. 

*  Lucro  ceManie^  is  the  gain  or  interest  which  it  is  calculated  money  miipht  produce 
during  the  time  for  which  it  is  lent  or  unemployed.  See  Carta  PhilipUa^  lib.  2.  Com* 
Tor.  oh.  2:  n.  3.  tit  Interetei,  p.  353,  ed.  1797* 


Tit.  X.]  Of  Depoait  and  Loan.  159 

of  those  things  which  are  measured,  weighed,  &c.,  on  interest,  is  a 
contract  which  partakes  more  of  the  nature  of  mutuo^  than  that  of 
deposit,  L.  2.  tit.  3.  P.  5.  [L.  2.  tit.  3.  P.  5.]  3d,  That  the  depositario 
must  be  paid  for  the  expenses  which  he  shall  incur  for  the  [  168  ] 
benefit  (en  uUilidad)  of  the  thing  deposited,*  L.  10.  tit.  3.  P.  5.  [L.  10. 
tit.  3.  P.  5.]  4th,  That  the  depositario  neither  acquires  dominion 
nor  possession  in  the  thing  deposited,^  L.  2.  tit.  3.  P.  5.  [L  2.  tit.  3. 
P.  5. J  From  the  second  principle  it  follows,  1st,  That  the  deposit 
tario  is  obliged  to  return  the  thing  whenever  the  person  who  depo- 
sited it,  or  his  heirs,  may  require  it,  together  with  the  fruits,  rents, 
and  improvements,  without  being  able  to  retain  it  under  pretence  of 
set-oflf ^®  {eompensacion)j  or  for  expenses  or  charges"  {expensas)y  &c., 
LI.  5.  and  10.  tit.  3.  P.  5.,  [LI.  5.  and  10.  tit,  3.  P.  5.]  excepting  in  the 
four  cases  adduced  by  L.  6.  tit  3.  P.  5.  [L.  6.  tit.  3.  P.  5.]  2d,  That 
the  judicial  depositary  must  not  return  the  thing  until  sentence  shall 
have  been  given,  and  the  suit  terminated,^^  L.  5.  tit.  3.  P.  5.  [L.  5.  tit. 
3.  P.  5.]  3d,  That  if  a  thing  be  deposited  in  a  church,  monastery, 
&c.,  with  the  consent  of  the  superior,  the  whole  body  remains  bound 
to  restore  the  deposit,  L.  7,  tit.  3.  P.  5.  [L.  7.  tit.  3.  P.  5.] 

Cap.  2.  In  order  to  understand  the  third  principle,  and  every 
thing  relating  to  the  obligation  arising  from  damage  or  injury  {dafio), 
in  other  contracts  we  have  thought  fit  to  explain  in  this  place  the 
various  species  of  fault  {culpa)  whence  this  damage  may  result. 

Damage  or  injury  may  be  caused  through  malice^  {malicia),  or 
through  negligence^^  and  little  care^'  (^oco  cuidado),  or  finally,  by  a 
supernatural  event  which  we  cannot  prevent.  To  the  first,  the  laws 
of  the  Parlidas  give  the  appellation  of  fraud  (engajto)^  ProL  del.  tit 
16.  P.  7. ,  to  the  second  that  of  fault  (culpa),  L.  3.  tit  3.  P.  5.  [L.  3. 
tit  3.  P.  5.];  and  to  the  third,  acxiident  (ocasion),^^  L.  11.  tit.  33.  P.  7. 
vide  Frol.  tit  15.  P.  7.  [L.  11.  tit  33.  P.  7.]  In  all  contracts,  par- 
ties are  first  responsible  for  all  damage  caused  to  the  thing,  through 


T  Pttlacio9  obserres,  that  L.  2.  tit.  3.  P.  5.  does  not  compare  nor  give  the  title  of  tnutuo^ 
to  a  deposit,  in  which  the  depogitario  might  receive  any  reward  for  the  cuatody  of  the 
property,  but  that  of  letting  loguero  or  locacion. 

•  Bat  he  cannot  retain  the  deposit  as  a  pledge  or  security,  for  the  payment  of  such 
expenses.    See  L^  10.  tit.  3.  P.  5.  cited,  and  what  follows  in  the  text. 

*  Unless  the  deposit  should  be  of  things  which  may  be  counted,  weighed,  or  measured, 
ftod  should  be  delivered  by  reckoning,  weight,  or  measure;  for,  in  this  case,  the  dominion 
would  pass  to  the  depositary;  but  be  would  be  obliged  to  return  the  money,  coin,  Slg, 
deposited,  or  the  like  quantity,  &,c  In  other  words,  that  he  would  not  h^  obliged  to 
return  the  identical  pieces  of  money,  or  particles  of  corn,  but  their  equivalent;  but  it 
seems  it  would  be  otherwise,  if  the  money  and  other  things  were  delivered,  sealed,  or 
locked  up,  which  would  amount  to  a  tacit  prohibition  of  its  use,  and  a  direction  to 
preserve  it  unmixed  with  the  depositary's  property,  L.  2.  tit.  3.  P.  5.  and  Greg,  Lop.  GL 
4»  oo  said  law.  The  doctrine  in  this  law  might  give  rise  to  important  questions  and  the 
considerations  it  suggests  are  worthy  of  attention.  See  7  torn.  Fsi.  Adie*  P.  2.  lib.  3.  ch. 
a  4  2.  p.  lUI,  n.  200.  and  201. 

*^  For  a  debt,  &c  doe  to  hiai  by  the  person  who  deposited. 

11  See  note  8. 

t2  Or  tlie  parties  may  have  agreed.    See  L.  5.  tit  3.  P.  5^  cited. 

>*  l^hat  is  fraud.  ^<  Iiota  culpa,  »  Levii  culpa.  ^  Ca$u9  fortuUu$, 
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malice  or  fraud  {nialicwamente)^  it  not  being  allowed  to  covenant 
to  the  contrary.  2dy  In  those  contracts  in  which  we  look  principally 
for  integrity  of  intention  {la  lealtad  del  unimo)^  this  fraud  ought  to 
be  visited  wkh  the  punishment  of  infamy/^  L.  8.  tit.  3.  P.  5.  [L.  8. 
^t.  3.  P.  5.] 

Accident  (ocasion)  or  easo  f&rt%iit6j  which  might  cause  any  da- 
mage {dafio)^  does  not  produce  any  obligation  to  pay  or  make  good 
the  damage,  unless  an  agreement  should  have  been  made  to  the  con- 
4rary,"»  L.  3.  tit.  2.  P.  5.,  mdfin.;  and  L.  4.  tit.  3.  P.  5.  [JL  3.  tit  2.  and 
L.  4.  tit.  3,  P.  5.] 

Fault  or  negligence  {culpa)  is  most  small  {levis8ima)y  small  {kvis)j 
or  great  (lata):  culpa  levissifnuy  means  that  a  person  did  not  ob- 
serve that  care  in  keeping  {alinar\  and  preserving  the  thing  which 
another  of  good  sense  or  understanding  {buen  seso)  would  have  taken 
if  he  had  charge  of  it,  L.  11.  tit.  33.  P.  7.  [L.  11.  tit.  33.  P.  7.]  We 
[  169  ]  say  that  t\\e  thing  is  lost  or  injured  through  culpa  leve  when 
the  person  who  has  it  in  custody  does  not  take  all  that  care  of  it 
which  an  attentive  and  discreet  person  would,  L.  3.  tit.  8.  P.  5.  [L. 
3.  tit.  3.  P.  5.]  Culpa  lata,  as  it  consists  of  a  gross  and  as  it  were 
inexcusable  negligence,  for  which  reason  it  is  called  in  L.  1 1,  tit.  33. 
P.  7.  [L.  11.  tit  33.  P.  4.],  great  and  manifest  fault,  is  compared  to 
fraud;  and  thus  much  is  to  be  understood  from  L.  2.  tit.  2.  P.  5.  ad 
Jin.  [L.  2.  tit  2.  P.  5.],  when  it  makes  use  of  these  words,  ^*  unless  it 
were  allowed  to  be  injured  through  fraud  {enganosamtnte)V^^ 

In  order  to  determine  and  estimate  the  obligation  which  arises 
from  each  of  these  kinds  of  fault,  regard  must  be  had  to  the  advan- 
tage (t/ZiV^^ac/)  or  injury  {peryuicio)  which  each  of  the  contracting 
parties  receives  from  the  thing  by  reason  of  the  contract;  which  doc- 
trine is  fonnded  on  these  two  rules,  1st,  That  by  the  contract  advan- 
tageous only  to  one  party,  the  person  to  whom  it  is  so  advantageous, 
.is  liable  or  bound  for  ^^  culpa  ievissima,'^  the  other  for  only  ^^  culpa 
lata,  6  engano,^'  2d,  That  if  the  advantage  is  equal  to  both  parties, 
both  are  liable  or  bound  for  "  dolo  y  culpa  /euc."*^ 

17  See  in  what  case,  by  L.  8.  tit  3.  P.  5.  cited. 

18  Soe  the  other  excepted  cases  tnentioned  in  L.  4.  tit  3.  P.  5.,  which  are,  if  the  depni' 
tarxo  should  have  delayed  or  refused,  on  request,  &.c.  is  understood,  to  deliver  the  thin^ 
deposited;  or  should  have,  by  his  conduct,  contributed  to,  or  given  cause  for,  the  loss;  or 
if  the  deposit  should  have  been  principally  beneficial  to  the  dtpmitario.  And  see  also  L. 
3.  tit  2.  P.  5.,  cited;  which  last,  however,  is  not  applicable  to  the  case  of  loan  {commO' 
datum), 

»  See  Greg,  Lop.  Gl.  9.  L.  2.  tit  2.  P.  5. 

90  PalaciM  observes  on  this,  that  fraud  (4/0(0)  is  extended  to  all  contracts;  and  also, 
culpa  lala;  when  the  advantage  is  only  with  him  who  gives  or  deposits  the  thinj^,  the 
receiver  is  answerable  for  culpa  lata;  when  the  advantage  is  only  with  the  receiver,  he 
is  answerable  for  culpa  levUnma;  and  when  the  advantage  is  mutaal,  tlie  party  blame- 
able  is  answerable  for  culpa  ieee,  and  be  refers  to  L.  2.  tit.  6.  P.  5.,  which  does  not  apply; 
but  it  is  supposed  this  law  is  erroneously  cited  for  L.  2.  tit  2.  P.  5.  He  adds  that,  acci- 
dent or  unforeseen  events,  commonly  called  cstos  /ortiialoo,  do  not  extend  to,  or  induce 
liability  in,  any  contract  This  general  position,  laid  down  by  the  learned  Professor, 
does  not  exclude  a  party  from  protecting  himself  against  the  consequences  of  such  acci- 
dents by  special « covenant,  4ui  neatieaed  in  L.  4.  tit  3.  P.  5.,  and  as  in  the  contract  of 
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Taking  this  for  granted,  Tire  deduce  ftom  the  third  principle^  Isf, 
That,  as  the  fidelity  or  integrity  [kallad)  of  the  deposUariOy  consists 
in  his  taking  care  (gvardar)  of  the  thing  from  which  he  derives  no 
advantage,  he  is  not  liable  to  pay  the  damage  if  it  should  be  lost  or 
injured  through  ^  culpa  leve^^  except  the  contrary  was  agreed  on,  or 
it  was  deposited  at  his  own  instance  or  request,  or  that  he  receives 
interest  or  remuneration'^  for  the  custody  or  care  of  it,  L.  3.  tit.  3.  P. 
5.  [L.  3.  tit.  3.  P.  5i^  2d,  That  much  less  will  he  be  obliged  to  pay 
or  make  good  the  mjury  caused  by  casd^  fortuUOy  unless  he  should 
have  fallen  into  delay  or  demurrage,  by  deferring  or  withholding  the 
delivery  of  the  thing,  L.  4.  tit.  3.  P.  5.  [L.  4.  tit.  3.  P.  5.]  3d,  That 
if  a  person  to  whose  charge  a  thing  should  be  committed  by  way  of 
miserable  defposit,  should  refuse  to  keep  it>  he  must  pay  double 
its  amount  or  value,  upon  the  <tnith  being  proved;  and  the  deposi'- 
tario  of  a  simple  deposit  will  be  rendered  infamous,  and  shall  be 
obliged  to  restore  the  deposit,  and  make  good  the  loss  (perjuicios)^ 
damage  {danos)  &o.  to  be  estimated  by  the  oath  of  the  person  de- 
positing, and  settled  by  the  authority  of  the  judge,  L.  3.  tit.  3.  P.  5. 
[L.  8.  tit.  3.  P.  5.] 

As  to  what  relates  to  judicial  deposit,  it  is  to  be  observed,  1st,  That 
in  the  avdiencias  and  courts  of  justice,  (JuzgadvSy)  there  ought  to 
be  kepi  a  book,  in  which  deposits  are  to  be  enrolled,  Lib.  23.  tit.  2. 
lib.  2.  Rec  ^  2d,  That  the  depositario  should  render  accounts  an- 
nually to  the  judges,  Aut  21.  tit.  14.  lib.  2.  4ec.  [Nota  8.  tit.  14.  lib. 
4.  Nov.  Rec.] 

Sequestration  (el  seguestro)  belongs  to  the  subject  of  suits  [  170  ] 
or  actions,  {al  tratado  dejuicioSy)  as  appears  from  Tit.  9.  P.  3.  [Tit. 
9.  P.  3] 

("ap.  3.  The  third  contract  advantagemis  to  only  one  party  is 
loan,  (/^re^yavno,)^  which  is  a  sort  of  contract  that  men  make  with 
one  another,  some  lending  to  others  their  property  when  they  have 
occasion  or  necessity  for  it,  L.  1.  tit,  1.  P.  5.  [L.  1.  tit.  1.  P.  5.] 
This  loan  is  either  made  gratuitously,  or  on  the  condition  of  a  cer« 
tain  price  being  paid  for  its  use.^  That  which  is  gratuitous,  is  either 
of  things  which  are  weighed,  measured,  or  counted,  which  is  called 
mutuo;  or  it  is  of  things  which  cannot  be  weighed  nor  counted,  for 
a  certain  use,  and  then  it  is  called  **  commodaio/^  or  of  things  to  be 

iMnrance.  On  the  subject  unci  degrtea  of  culpa  or  nej^lect,  hy  th^  civil  law,  eorretpond- 
inif  with  what  has  been  said  in  the  text,  and  ohterreS  upon  in  thift  note  bj  the  learned 
Profeflsor  cited,  see  Wood't  Inti^  Cio.  Law^  book  1.  eb.  1.  P;  106,  107. 

*<  See  Grffr.  Lop,  61.  12.  L.  3.  tit.  3.  P.  5. 

tt  Tlio  Da^o9  here  andentood,  obeerres  PeZMtet,  aoeordtnj^  to  the  nme  law  cited  in 
the  teit,  are  thoee  which  have  arisen  beeanse  the  deposit  was  not  returned  when  de. 
manded,  but  not  on  acconnt  of  what  misrht  hitve  been  f^ained  by  the  thing'  or  property 
depeeited.    See  Gl.  9.  Oreg*  Lop.  on  L.  8.  tit  3.  P.  5;,  cited. 

<*  Not  in  the  Ntm.  Ree* 

*•  Mmiuum.    See  IVoo^f  Inti,  Civ.  Law^  book  3.  ch.  1.  p.  313.  and  213. 

*  Pal«cum  says,  that  loan  (preMemo)  is  by  its  nators  grataitoos,  and  if  a  price  shonM* 
be  intrndoced,  it  would  not  be  a  loan,  bot  some  other  kind  of  eoatraet;  and  refers  to  L. 
I«tit2.  P.5.;  and  ^^,  ImL  fuik.wwL  r€€tmL  tkUgi 
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used  at  the  will  or  discretion  (al  arbUrio)  of  the  person  who  lends, 
and  then  it  is  called  precarious  loan  (preeario). 

§  1.  Commodalch  is  a  sort  of  loan  that  men  make  to  one  another, 
by  which  the  receiver  or  borrows  is  to  be  benefited  for  a  certain 
time,L.  1.  tit.  2.  P.  5.  [L.  1.  tit  2.  P.  5.]  «  Commodalo'^  may  be 
made,  Ist,  (Irataitouslyy  and  for  the  advantage  only  of  the  receiver, 
as  when  a  horse  is  lent,  &c«  2d,  For  the  utility  or  advantage  equally 
of  the  lender,  which  will  be  always  the  case  when  the  thing  lent 
serves  also  the  lender.  3d,  When  the  thing  is  lent  more  for  the 
honor  and  satisfaction  of  the  lender  than  of  the  borrower,  of  which 
kind  is  the  loan  of  a  person's  clothes  or  jewels  to  the  wife,  in  order 
to  appear  more  elegant,  L.  2.  tit  2.  P.  5.  [L.  2.  tit  2.  P.  5.] 

Hence  are  deduced  these  three  axioms,  1st,  That  ^  eommodatij^^  is 
made  for  a  certain  and  determinate  use.  2d,  That .  the  same  thing 
which  is  lent  must  be  returned.''  3d,  That  this  contract  is,  from 
its  nature,  advantageous  to  the  borrower*  From  the  first  axiom 
it  results,  1st,  That  until  the  use  or  the  time  appointed  for  which 
it  was  lent  be  completed,  the  thing  cannot  be  demanded ;  because 
until  then  the  borrower  is  not  obliged  to  return  it,  L.  9.  tit  2.  P. 
5.  [1*.  9,  tit  2.  P.  6.]  2d,  That  the  time  or  the  use  for  which 
it  was  intended  having  been  completed,  it  ought  to  be  restored  to  the 
owner  or  heir  of  the  lender,  without  its  being  allowed  to  be  retained 
by  way  of  set  off,  (compenaaeiony)  or  on  acpount4>f  debt,  L.  4.^  tit 
2.  P.  5.  [L.  4.  tit  2.  P.  5.]  3d,  That  if  it  is  not  restored  to  the 
owner,  the  borrower  is  liable  for  the  expenses,  damages,  and  preju- 
dices which  he  occasioned  by  the  delay,  L.  9.  tit  2.  P.  5.  [L.  9.  tit 
2.  P.  5.] 

[  171  ]  From  the  second  axiom  it  arises,  1st,,  That  every  thing 
corporeal  or  incorporeal,  personal  or  real,  belonging  to  another,^  or 
to  one's  self,  may  be  lent,  L.  2.  tit  2.  P.  5.  ad  fin.  [L.  2.  tit  2.  P.  5.] 
2d,  That  the  things  which  are  consumed  by  use  are  only  lent  for 
pomp  and  luxury,  of  which  kind  L.  2.  tit  2.  P.  5.  [L.  2.  tit  2.  P.  5.] 
makes  mention.  3d,  That  the  borrower  ought  to  take  more  care  of 
the  thing  lent  jlhan  of  his  own,  which  is  called  being  liable  for  all 

M  See  Woo^9  HiL  Cw.  Law,  book  3.  cfa.  I.  p.  915. 

"  The  text  nys,  the  thinfr  lent  ipoet  be  returned  **cji  la  mwme  e$peeU  .•**  but  it  is  that 
tniDslated,  to  convey  whet  in  thooglit  to  be  the  meeningf  of  the  text ;  for  one  of  tbe  differ- 
encet  between  e  eoinjiiod!0<iim  and  e  mvtuum,  is,  it  is  apprehended,  that  with  regard  to 
eommodatuim,  the  same  thing  is  to  be  returned,  and  not  the  same  quantity  or  quality  as 
in  a  mutuum.  See  L.  9.  tit.  1.  P.  5- ;  and  L.  9.  tit  6.,  ibid.  See  also  the  following  litle 
in  the  text;  and  such  is  the  case  by  tbe  civil  law.  See  Woo^b  InU.  C.  I..,  p.  315.,  cited 
in  the  preceding  n.  26. 

tt  It  is  supposed  this  law  is  erroneously  cited  for  I*  9.  ibid.,  beibre  quoted,  which  con. 
tains  an  exception  to  the  general  position  in  the  text,  in  the  case  of  the  debt  having  been 
contracted  for  the  benefit  of  the  seawisdatem,  after  it  was  lent,  and  the  expense  hud  out 
on  it  was  necessary. 

»  With  such  person's  authority,  must  be  understood,  it  is  presumed.  See  L.  9.  tit  1. 
P.  5.  PaiaeioB,  in  a  note  on  this,  observes  that,  U  9.  tit  1.  P.  5.  only  permits  the  loan 
by  a  person  of  a  thing  which  is  his  own ;  and  that  Lp.  9.  tit  9.  P.  5.,  does  not  permit  the 
loan  by  one  of  another's  property.  It  is  oooceived,  that  the  text  meant  to  convey  by  the 
expression  used,  no  more  than  is  stalsd  In  liie  fint  put  of  this  note. 


Tit  X.]  Of  Deposit  and  Loan.  163 

fault f  even  **  levissifna;*^  but  not  for  accidents  (aeasoa)  nor  super- 
natural events,  except  they  should  happen  after  the  expirc^tion  of  the 
time  for  which  the  thing  was  lent,  or  it  should  have  been  applied  to 
another  use  or  purpose  than  that  for  which  it  was  lent,^  L.  3.  tit.  2. 
P.  5.  [L.  3.  tit  2.  P.  5.]  4th,  That  the  thing  ought  to  be  sent  to  the 
owner  by  a  trusty  and  confidential  person ;  because,  otherwise,  the 
borrower  is  responsible  for  the  damage  or  loss;'^  but  if  it  be  delivered 
to  any  one  who  was  sent  for  the  purpose  by  the  owner,  it  is  at  his 
risk  from  the  instant  of  its  delivery,  L.  4.  tit.  2.  P.  5.  [L.  4.  tit  2.  P.  5.] 
5th,  That  if  a  thing  be  lent  to  manv,  each  is  responsible  for  his  part, 
unless  each  binds  himself  for  the  wnole.  Also  the  heirs  of  the  bor- 
rower, if,  by  their  fault,"  they  shall  lose  it,  shall  pay  pro  rata^  L.  5. 
tit  2.  P.  5.  [L.  5.  tit  2.  P.  5.]  6th,  That  if  the  value  of  the  loan 
bath  been  paid  in  consequence  of  its  being  considered  lost,  and  it 
shall  afterwards  be  found  by  the  owner,  he  must  deliver  it  to  the 
borrower,  or  may  retain  it  on  returning  the  price  or  value  which  he 
shall  have  received;  but  if  a  third  person  should  find  it,  the  borrower 
has  his  action  to  recover  it  from  him,  L.  8.  lit  2.  P.  5.  [L.  8.  tit  2. 
P.  5.] 

From  the  third  axiom  it  is  deduced,  Ist,  That  the  owner  must  make 
known  the  vice  or  defect  of  the  thing  lent",  L.  6.  tit  2.  P.  5.  [L.  6. 
tit  2.  P.  5.]  2d,  That  the  borrower  must  support,  at  his  own  expense, 
the  beast  which  may  be  lent  to  him,  and  if  it  shall  fall  sick  without  his 
fault,  he  is  entitled  to  recover  what  he  shall  expend  in  its  cure,  L.  7. 
tit  2.  P.  5.  [L.  7.  tit.  2.  P,  5.]  3d,  That  if  the  owner  is  equally  be- 
nefited,  by  the  thing  lent,  the  borrower  is  only  liable  for  ^^  cvlpa  leve;*' 
which  is  nnderstood  of  commodato^  or  loans  of  the  second  kind:^  and 
with  respect  to  the  third  kind,  the  borrower  is  liable  for  the  damage 
which  may  arise  from  dolo  or  malice  {tnalicia).^ 

^  Or  onloM  there  ihoikld  have  1»eeii  t  ipeeial  eovenant  to  the  effect      SeLt  8.  tit 

a.  P.  5.    , 

«i  See  Grtg,  lap,  GL  1.  oo  L.  4.  tit  2.  P.  5^  cited. 

i>  Or  if  it  hath  been  lost  by  the  fault  of  their  ancestor  or  testator. 

*>  Such  ae  the  diehoneiitj  of  a  slave,  &LQ^  for  eoncealraent  by  tfao  on^ner  or  lender,  with 
knowledge  of  the  vice,  dus^  renders  him  responsible  to  the  borrower  for  the  conseqnenoet 
of  dishonesty,  &e.    See  L.  6.  tit  3.  P.  5.  citedt  and  Qng,  Lap,  GL  1.  and  %,  ibid. 

^  See  pp.  179, 180,  aula. 

m  Culpa  lata. 
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TITLE  XI. 

t 

OP  LOAN   (eMFRESTITO   OR   MUTUO),   AND   OT   PEBT8   (dF.UDAs). 

Cap.  1.  The  other  species  of  loan  of  which  we  have  to  treat,  is  em- 
prestito^  which  may  he  considered  as  a  thing  that  is  lent  at  the  request 
of  the  borrower,  L.  1.  tit.  1.  P-  5.  The  thinp  lent  must  be  of  a 
quality  which  can  be  weighed,  measured,  or  counted.  Wherefore  the 
contract  of  emprestitOj  is  that  by  which  the  thing  that  is  consumable 
[  173  ]  {cosa  fungible) J  is  transferred  to  the  dominion  of  another  under 
the  obligation  or  condition  of  returning  the  like  quantity  in  kind^  as  is 
deduced  from  LI.  1.  and  2.  tit.  1.  P.  5.  [LL  1.  and  2.  tit.  1.  P.  5.] 

Hence  it  is  that "  mutuo"  can  only  be  made  of  those  things  which 
consist  of  number,  weight  and  measure.  2d,  That  this  contract  can 
only  be  valid  on  delivery  of  the  thing.  3d,  That  it  has  the  quality  of 
alienation  (enagenacion).  4th,  That  the  debtor  is  bound  to  return 
to  the  creditor,  an  equal  value  or  quantity  of  the  same  thing  as  that 
received  or  that  which  might  be  agreed  on.  From  the  first  principle 
it  follows,  1st,  That  the  only  objects  of  "  empresiiio'^  or  mtiiuc^  can 
be  money,  oil,  corn,&c.,  hi  1*  2.  and  8.  tit.  1.  P.  5.  [LI.  1.  2.  and  8.  tit. 
1.  P.  5.]  2d,  That  the  other  things  betong  more  properly  to  *^  conk'^ 
modato^^  L.  1.  tit.  1,  P.  5.  [L.  1.  tit.  1.  P.  5.] 

From  the  second  principle  it  results,  1st,  That  the  pact  or  promise 
to  lend  does  not  make  the  person  liable,  who  declares  to  have  received 
the  thing,  unless  two*  years  pass  after  the  execution  of  the  instru- 
ment  of  writing,  containing  such  declaration,  or  if  it  should  be  proved 
by.  the  lender,  that  he  really  delivered  the  thing,^  although  in  the  pre- 
sent day  the  renunciation  of  the  exception  non  numeraia  pecunia^ 
L.  9.  tit.  1.  P.  5.  [L.  9.  tit.  1.  P.  5.]  is  an  usual  clause  in  deeds.  2d^ 
That  the  obligation  of  the  "  emprestito^^^  is  binding  or  complete,  inas- 
much, or  as  far  as  delivery  is  made  of  the  thing  by  its  owner,  or  by 
another  in  \\\$  name,  L.  2.  tit.  1.  P.  5,  [L.  2.  tit.  1.  P.  5.] 

From  the  tliird  principle  it  is  iiiferred,  1st,  That  the  property 

I  See  W9od^9  InH.  Civ.  L.  p.  919,  213,  before  referred  ta 

s  Which  are  not  such  at  are  weijthed  measured,  or  counted. 

*  Palaeio9  very  justly  observes  that  it  is  necessary  to  refer  to  L.  9.  tit«  5.  P.  5^  cited 
further  or  in  the  text,  for  a  proper  undcrstandinf  of  whnt  is  desired  to  be  conveyed  by  the 
text  The  substance  of  which  ie,  that  if  a  person,  under  the  expectation  of  receiving"  a 
promised  loan,  executes  a  deed  or  instrument  aoknowIedjfin|r  the  receipt  of  such  promised 
loan,  which,  in  point  offset,  hath  not  been  paid  or  delivered,  and  allows  two  years  to  pass 
by  without  claimm^  to  be  relieved  against  his  act  or  to  have  the  instrument  delivered  up 
or  cancelled,  if  he  be  sued,  after  the  expiration  of  that  time,  on  the  deed,  for  the  repay, 
mentor  return  of  the  thereby  admitted  loan,  he  will  be  liable  for  the  omount  The  r&. 
suncidtion  in  the  deed  of  the  exception  non  numerata  peeunia,  mentioned  in  tlie  suoceed- 
ii|i^  sentence  of  the  text,  produces  the  like  liability,  even  though  the  plea  of  non.rcodpl  of 
•uch  promised  loan  thould  be  preferred  before  the  expiration  of  the  two  years. 
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{stnorio)  of  the  thing  lent  (empresiito)  passes  to  the  person  who 
receives  it,  L.  2.  tit.  1.  P.  5.  [L.  2.  tit.  1.  P.  5.]  2d,  That  the  debtor 
or  borrower  remains  bound  or  liable  for  the  thing  in  whatever  way^ 
or  by  whatever  cause  it  may  be  lost  or  destroyed,  L.  10.  tife.  1.  P.  5., 
[L.  10.  tit.  I.  P.  5.]  by  reason  of  its  being  at  his  own  risk.  3d,  That 
those  persons  may  lend  who  are  able  to  alienate  their  property. 

Vtoui  the  fourth  principle  it  arises,  1st,  That  a  loan  can  be  made 
to  the  person  only  who  is  capable  of  being  bound,  or  of  binding  him- 
self; but  if  the  loan  <<  empresii/o/^  should  be  made  to  a  church*  city, 
town,  to  the  king,  or  to  another  in  his  name,  in  order  that  either  may 
be  bound  or  liable,  it  is  necessary  for  the  creditor  to  prove  the  loan  to 
have  been  converted  to  their  benefit,  L.  3.  tit.  1.  P.  5.  [L.  3.  tit.  1.  P. 
5.]  But  if  the  person  sent  in  the  name  of  the  king  demands  a  credit 
in  virtue  of  a  sufficient  power  which  he  may  produce  for  the  purpose, 
the  king  ought  to  pay  the  debt,  whether  it  be  or  not  to  his  advantage, 
L.  3.  tit.  1.  P.  5.  [L.  3.  tit.  l.'P.  5.]  2d,  That  the  child  under  the 
paternal  power  (el  hijo  de  familiar)  cannot  take  any  thing  upon 
credit,*  L.  22.  tit.  11.  lib.  5.  Kec.,  [L.  17.  tit.  1.  lib.  10.  Nov.  Rec] 
which  furnishes  a  clue  to  come  at  the  right  or  true  meaning  of  LI.  4. 
5.  and  6.  tit  1.  P.  5.  [LI.  4.  5.  and  6.  tit  1.  P.  5.]  3d,  That  one  who 
conducts  a  shop,  or  business  in  the  name  of  another,  obliges  [  174  ] 
or  binds  his  principal  for  what  he  borrows  by  his  authority  or  order, 
for  the  benefit'  of  the  business  or  concern,  L.  7.  tit  L  P.  5.  [L.  7.  tit 
1.  P.  5.]  4th,  That  the  thing  lent  ought  to  be  returned  at  the  time, 
place,  and  in  the  kind  agreed  upon;  and  if  no  time  hath  been 
expressed,  restitution  must  be  made  within  ten  days,  LI.  2.  and  S.  tit. 
1.  P.  5.  [LI.  2.  and  8.  tit  1.  P.  5.;]  and  if  the  payment  hath  been 
made  in  money,  the  thing  must  be  valued  if  it  should  not  be  other- 
wise agreed  on,  according  to  what  it  should  be  worth,  in  the  place 
and  at  the  time  it  shall  be  sued  for,  L.  8.  tit  1.  P.  5.  [L.  8.  tit.  11. 
P.  5.] 

Cap.  2,  The  obligation  of  loan  {empresiito)  and  of  every  other 
debt  is  extinguished  or  discharged,  1st,  By  payment  which  is  made 
to  him  who  is  to  receive  it,  so  that  he  is  paid  for  it,  L.  L.tit  14.  P.  5. 
[L.  1.  tit  14.  P.  5.] 

§  1.  Hence  it  is,  1st  That  whoever  pays,  discharges  the  obliga- 
tion, L.  2.  tit  14.  P.  5.  [L.  2.  tit  14.  P.  5.]  2d,  That  payment  should 
be  made  in  the  manner  it  was  agreed  upon;  but  if  the  debtor  is  not 
able  to  pay  the  same  thing  he  promised,  he  shall  pay  with  other 
things,  obtaining,  therefor,  the  sanction  of  the  judge,^  L.  3.  tit  14.  P. 

«  PalaciM  mys  that  the  effect,  if  anj  credit  or  loan  should  be  in^i>  ^  advanced,  ii, 
that  no  one  could  demand  or  recover  it,  neither  from  the  minor,  nor  the  pereon  to  wboeo 
power  aoch  child  might  be  aobject.  He  is  borne  oat  in  tiiia  position  by  L.  17.  tU.  1.  Rb. 
10.  Nov.  Rec;  which,  in  effect,  aeemii  to  aubverf  or  repeal  all  the  provitiona  in  LI.  4.  5. 
mxnd  6.  tiL  1.  P.  5h  respecting'  the  iiabtlity  of  f  Qcb  minora,  &c.  See  those  laws,  and  also 
L.  17.  tit.  1.  lib.  10.  Nov.  Rec. 

*  If  for  sQch  benefit  the  principal  is  liable,  even  in  the  absence  of  any  authority  or 
•rder.    See  L.  7.  tit.  1.  P.  5.,  cited. 

*  Or  without  it,  if  the  creditor  sboald  ooiwent«  L.  3.  tit  14.  P.  5.,  cited. 
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5.  [L.  3.  tit  14.  P.  5.]  3d,  That  the  pavment  which  is-  made  by  a 
debtor,  or  by  another  in  his  name,  even  though  it  be  against  the  will 
of  the  debtor,  is  valid,  L.  3.  tit.  14,  P.  5.  [L.  3.  tit.  14.  P.  5.]  4th, 
That  it  niust  be  made  to  the  creditor  or  to  his  attorney,  LL  5.  and  1. 
tit  14.  P.  5.  [LI.  5.  and  7.  tit.  14.  P.  5.]  5th.  That  if  the  creditor  be 
a  minor,  payment  must  be  made  to  him  under  the  authority  or 
sanction  of  the  judge,  in  order  that  the  debt  may  be  extinguished  or 
discharged,  L.  4.  tit.  14.  P.  5.  [L.  4.  tit  14.  P.  5.]  6th,  That  the  pay- 
ment  being  lawfully  made,  the  debtor  is  exonerated  and  discharged, 
as  are  also  his  sureties,  mortgages  and  heirs,  L.  1.  tit.  14.  P.  5.  7th, 
That  if  a  person  be  indebted  on  many  accounts,  or  owe  many  debts 
to  one  person,  and  pay  him  something,  it  is  to  be  understood  (though 
not  expressed)  that  he  pays  an  equal  proportion  in  discharge  of  all 
the  debts,^  unless  that  one  of  them  be  more  onerous  {mas  gravosdf 
than  the  others;  in  which  case  the  payment  is  understood  to  be  made 
in  discharge  of  it,  L.  10.  tit  14.  P.  5,  [L.  10.  tit  14.  P.  5.}  The  mode 
in  which  payment  should  be  made  to  the  father,®  to  the  monk,  &c.,  is 
treated  by  Salgado  Labyrint.  cred.y  Part  1.  cap.  27. 

It  often  happens  that  a  person  pays  what  is  not  due  through  error 
or  ignorance.  These  payments  are  null,  and  what  has  been  paid 
must  be  returned,  upon  proving  the  error  or  mistake,  L.  28.  tit  14. 
P.  5.  [L.  28.  tit.  14.  P.  5.]  This  proof  must  be  given  by  the  plaintiflF, 
the  defendant  confessing  the  payment;  and  if  he  deny  it,  it  will  be 
[;  175  ]  sufficient  for  the  plaintiff  to  prove  having  made  the  payment, 
m  order  to  be  entitled  to  recover.**  But  if  the  plaintiff  should  be  a 
minor  under  twenty-five  years,  a  woman,  a  simpleton  {sencii/o)i  a 
laborer,  or  military  person,  and  the  defendant  acknowledge  the  pay- 
ment, the  latter  must  prove  it  to  have  been  lawfully  made,  L.  29.  tit 
14.  P.  5. 

On  all  that  has  been  said,  it  is  established,  1st,  That  whoever  paid 
what  he  knew  he  did  not  owe,  cannot  recover  it  back,  unless  he 
were  a  minor,  L.  30."  tit.  14.  P.  5.  [L.  30.  tit  14.  P.  5.]  2d,  That 
what  is  paid  through  ignorance  of  law,  cannot  be  recovered  back, 
because  we  are  all  obliged  to  know  the  laws  of  the  kingdom,^  from 
the  study  of  which  only  military  persons,  women,  laborers,"  minors, 
&c,are  exempted,  L.  31.  tit  14.  P.  5.  [L.  31.  tit  14.  P.  5.]  3d,  That 
if  payment  is  made  of  a  debt  which  was  not  justly  due  in  consequence 
of  a  sentence  of  the  judge,  it  cannot  be  recovered  back,  unless  it  be 


f  P&laeio$  tayt,  provided  all  shoold  be  equally  long  doe,  and  of  the  asme  class;  for  if 
not,  the  payment  should  be  applied  in  discharge  of  that  which  was  first  dae,  and  be  cites 
Oreg,  Lop.  Ol.  4.  L.  10.  tit.  U.  P.  5. 

s  By  reason  of  the  existence  of  a  penally  (or  non-payment  of  the  debt  bearing  interest, 
Slc    See  L.  10.  tit  14.  P.  5^  cited. 

*  On  account  of  his  son. 

M  Unless  the  defendant  shoold  prove  that  the  payment  wte  made  because  it  was  juetij 
due  to  him,  L.  29,  tit  14.  P.  5. 

11  L.  3.  is  erroneously  cited  in  the  original 

>*  See  also  L.  30.  tit  1.  P.  1. 

u  The  law  cited,  L.  31.  tit  14.  P.  5.,  says,  simple  laborers. 
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proved  that  the  sentence  was  given  through  false  instruments,*^  L. 
33.  tit  14.  P.  5.  4th,  That  the  possessor  of  an  estate  tinder  good 
faith,  may  deduct  from  the  estate  what  he  shall  have  paid  or  incurred 
on  account  of  it,  JL  36.  tit.  14.  P.  5.  [L.  36.  tit.  14.  P.  S.'j.  5ih,  That 
if  a  person  who  is  obligated  to  deliver  one  of  two  things,*'  should 
deliver  or  pay  both  through  error,  he  may  recover  back  which  of  the 
two  he  thinks  fit,***  L.  39.  tit.  14.  P.  5.  [L.  3&.  tit  14.  P.  5.]  6th, 
lliat  the  tradesman  or  artificer  shall  recover  his*  charges  from  the 
person  for  whom  he  performed  any  work,  under  a  supposition*^  that 
he  was  obliged  to  do  it,  L.  40.  tit.  14.  P.  5.  [L.  40.  tit  14.  P.  5.]  7th, 
That  if  the  thing  which  is  delivered  through  error  of  fact,  should 
yield  fruits,  it  must  be  returned  together  with  them;  and  if  die  per- 
son who  received  it  under  bad  faith  {con  malafe)^  should  sell  or  lose 
it,  he  is  obliged  to  restore  the  price  according  to  the  valuation  of  the 
judge;  but  if  he  were  a  possessor,  ^'  de  buena  fe/'  he  is  only  bound 
to  the  restitution  in  the  case  of  selling  it,  L.  37.*"  tit.  14.  P.  5.  [L.  37. 
tit  14.  P.  5.] 

This  action  for  the  recovery  of  what  hath  been  paid  through  error, 
which  the  Romans  called  condiclio  indebiit,  ought  not  to  be  con- 
founded with  other  actions,  because  whoever  for  a  certain  honest 
object,  and  not  through  error,  pays  or  deUvers  that  which  he  pro- 
mised, may  recover  it  back,  if  the  condition  or  object  on  or  for  which 
it  was  paid  or  delivered  is  not  fulfilled,  LI.  4L  43, 44.  and  46.  tit  14. 
P.  5.  [LI.  41.  43,  44.  and  46.  tit  14.  P.  5.];  and  he  who  delivered 
something  for  any  indecorous  or  disgraceful  obiect*^  on  the  part  Only 
of  the  person  who  receives  it,  has  his  action  *^ob  turpem  causam/* 
to  demand  it  back,  if  what  was  agreed  upoA  be  not  fulfilled  or  com- 
plied with,  examples  of  which  are  given  in  LI.  47, 48, 49.  53,  and  54. 
tit  14.  P.  5.»  [LL  47, 48,  49,  53,  and  54,  tit  14.  P.  5.]  But  if  this 
turpitude  rests  on  him  who  gives  or  pays  for  the  said  object,  he  has 
DO  right  to  recover  it  back,^*  L.  50.  tit  14.  P.  5.  [L.  50.  tit.  14.  P.  5.] 

§  3.  The  second  mode  by  which  the  debt  is  extinguished,  is  by 
discharge  or  release  {quiiamienio)j  when  those  duly  author*  [  176  ] 
ised  agree  or  consent  never  to  demand  from  the  debtor  what  was 
due  by  him,  or  when  they  discharge  or  release  him  from  the  debt,  L. 
l.»  tit  14.  P.  5.  [L.  L  tit  14.  P.  5.]    Hence  it  is  that  the  discharge 

u  Or  f<ilM  testimony.    See  L.  83.  tit.  14.  P.  5.  citi*d. 

1*  As  a  horse  or  a  mole,  instsDced  in  L.  39.  tit.  14.  P.  5.,  cited. 

M  Provided  botb«  as  in  the  example  put  in  L.  39.  tit.  14.  P.  5.,  ahooTd  be  alire;  for  if 
only  ooe  ahoold  remain,  it  seems,  be  forfeits  tiie  opportanitj  of  relieving  himself  against 
the  effect  of  bis  error. . 

n  Erroneous  in  point  of  fact    See  L.>  40.  tit.  14.  P.  5.,  cited. 

<•  For  which  L.  57.,  ibid.^  is  erroneoosly  cited  in  the  text. 

»  Ob  iurpem  csussm.  >o  Which  see, 

n  PaUtewot  obserres,  that  this  doctrine  will  be  better  understood  hy  saying  that,  when 
flw  tnrpitade  is  pnly  on  the  part  of  the  receiver,  the  right  or  reclamation  takes  place;  but 
when  ft  is  on  the  part  of  both  giver  and  receiver,  or  on  the  part  of  the  giver  alone,  it  does 
not  take  place:  only  when  there  is  no  turpitude  on  the  part  of  the  giver  does  the  right  of 
reehuDstioD  exist 

'  Not  L.  11.  ikid^  erroneously  quotsd  in  tho  origioaL 
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must  be  made  by  the  creditor  himself,  or  by  his  attoroey  having 
power  to  grant  it,  L.  7.  tit»  14.  P.  5»  [L.  7.  tit.  14.  P.  5.] 

§  4:  The  third  mode  of  discharging  the  debt  is  by  novation  (rena^ 
vamienfo),  changing  the  cause  of  the  debt  or  obligation,  by  paying 
in  the  way  of  loan  that  which  was  due  in  consideration,  or  for  the 
value  of  a  thing  purchased;  or  by  the  debtor  offering  to  the  creditor 
another'  person  to  pay  in  his  stead  the  debt^  which  he  owes,  L.  15. 
tit.  14.  P.  5.  [L.  15.  tit.  14.  P.  5.]  In  this  case,  1st,  It  is  necessary 
that  tTie  new  or  substituted  debtor  whom  our  laws  term  "  mantro^^ 
be  expressly  recognised  or  received  by  the  creditor,  renouncing  the 
first  debt,^  because  otherwise  both  of  them  remain  bound,  L.  15.  tit. 
14.  P.  5.  2d,  If  this  novation  should  be  made  conditionally,  it  has 
no  force  until  the  condition  be  fulfilled,  L.  15.  tit.  14.  P.  5.  3d,  This 
novation  may  be  made  by  the  new  debtor  obliging  himself  to  pay  or 
do  purely  or  absolutely  {puramenle)  that  which  was  owing  or  per- 
formable  conditionally,  and  expressly  stjiting  this  circumstance,**  L. 
16.  tit.  14.  P.  5.  [L.  16.  tit.  14.  P.  5.]  4th,  As  the  novation  of  debts 
is  a  new  obligation,  the  child  imder  paternal  power  (de  familias), 
shall  not  be  able  to  contract  it,  except  with  respect  to  his  property, 
called  casirensey  or  quasi  casirensej  L.  17.^  tit.  14.  P.  5.  [L.  17.  tit. 
14.  P.  5.],  nor  the  minor  without  the  authority  of  his  guardian,*'  L. 
18.  tit.  14.  P.  5.  5th,  He  who  becomes  ^^manero,^^  or  undertakes 
to  pay  a  debt  for  a  person  to  whom  he  believed  himself  indebted, 
although  he  is  obliged  to  pay  the  debt,  will  have  his  action  to  de- 
mand from  him  for  whom  he  became  bound,  a  release  from  the  obli- 
gation, supposing  he  is  not  indebted  to  such  person;  and  if  the  latter 
is  not  willing  to  consent  |p  this,  he  shall  be  obliged  to  make  satisfac- 
tion to  the  former  for  what  he  shall  pay  in  his  name,  L.  19.  tit.  14. 
P.  5.  [L.  19.  tit.  14.  P.  5.] 

o  Thia  is  properly  called  delcg-alion.  Sec  Greg.  Lop,  Gl.  15,  tit  14.  P.  5.,  for  which 
L.  15.  tit  4.  P.  5.,  is  misquoted  in  the  ori|^inal. 

s*  Or  rather  relenainfjr  the  first  debtor  from  responaibility:  this,  althougfh  the  Hterftl 
▼ersion  of  the  text,  ia  not  f^iven  in  the  exact  worda  of  the  law  cited,  although  clearlj 
conveyed  by  it    See,  however,  Greg.  Lop»  Gl.  4.  6.  and  7.,  L.  15«  tit  14.'  P.  5^  cited. 

^  Or  ralher  his  consent  to  pay  positively,  ahhonj^h  the  eondition  on  which  the  pay. 
ment  was  originally  due  should  not  be  fulfilled.  Sec  L.  16.  tit  14.  P.  5^  cited.  PaUciot 
also  here  observes,  referring  to  the  law  just  cited,  that  when  the  firat  obligation  i«  condi- 
tional, and  the  second  pure,  there  is  no  novation  if  the  condition  is  not  fulfilled;  for  it 
cannot  be  said  that  the  second  obligation  renews  the  first,  when  tlie  first  does  not  yet  exist, 
and  it  does  not  exist  whi4e  the  condition  is  not  pcrfbrnied:  notwithstanding,  if  it  shotild 
be  agreed  that,  although  the  condition  of  the  first  obligation  might  not  be  fulfilled,  the 
second  should  be  valid  or  binding,  it  would  in  efiTect  be  eo,  as  is  said  in  the  law  relerred 
Uh  but  it  could  not  be  said,  pi«)perly  speaking,  that  there  was  a  novation  in  such  case. 

BS  This  is  a  misquotation  in  the  text  L.  17.  tit.  14.  P.  5.  declares,  a  slave,  except  for  m 
debt  incurred  by  his  owner  by  reason  of  the  purchase  for  him  of  a  pejugur,  cannot  no- 
vate; nor  can  a  femtiie  eorertp,  novation  being  in  the  nature  of  a  security  to  which  a 
married  woman  cannot  bind  herself;  See  the  exception  in  L.  3.  tit.  U.  lib.  10.  Not. 
Rec  ,  • * 

^  See  L.  18.  tit  14.  P.  5.,  cited;   by  which  it  appears,  that  a  novation  of  a  debt  ac 
eepted  from  a  minor,  without  the  consent -of  the  guardhtn,  is  not  only  not  binding  oo  tlie  * 
minor,  but  has  the  effect,  also,  of  releasing  the  Irst  debtor  from  the  original  obligation. 
Set  also  Greg.  Lop.  Gl.  1.  on  this  law. 
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§  5.  The  fourth  mode  of  discharging  the  debt  is  by  tender  of  tho 
debt  or  money  due  {consignacion  ii  o^^cion),  when  the  debtor  offers 
the  payment  at  its  time,  and  the  creditor  will  not  receive  it;  for  then 
the  former,  by  depositing  it  in  the  custody  of  the  judge,  or  paying  it 
into  court,  remains  discharged  from  the  obligation,  and  the  good  or  ill 
that  shall  attend  the  thing  is  at  the  risk  or  injury  of  the  creditor,^  L. 
8.  tit  14.  P.  5.  [L.  8.  tit  14.  P.  5.]. 

§  6.  The  fifth  mode  of  discharging  the  debt  is  by  compensation  or 
set  off,  discounting  one  debt  for  another.  In  order  to  the  validity  of 
compensation,  it  is  necessary,  1st,  That  the  parties  agree  among  them- 
selves privately,  or  in  court  {enjuicio).  2d,  That  the  debts  be  [  177  ] 
certau);  for  proof  of  which,  when  judicially  pleaded  {en  yuicio),-a 
term  of  only  ten  days  is  given,*'  L.  20.  tit  14.  P.  5.  and  L.  2.  tit  21. 
lib.  4.  Rec.  [L.  20.  tit  14.  P.  5.  and  L.  1.  tit.  28.  lib.  11.  Nov.  Rec] 
8d,  That  the  debts  which  are  set  off,  be  specified,  certain,  and  liquid y 
L.  21.  tit  14.  P.  5.  4th,  This  compensation  ought  to  be  judicially 
prayed  for  or  demanded  by  the  defendant,  or  party  that  was  sued, 
and  by  no  other,^  except  such  give  security  that  defendant  will  ratify 
and  confirm,  or  hold  valid  what  he  shall  do  on  his  behalf,  L.  25.  tit 
14.  P.  5.^  [L.  25.  tit  14.  P.  5.]  5th,  Compensation  does  not  take 
place  in  debts  of  the  king,  or  of  any  corporation,  L.  26.  tit  14.  P.  5. 
[L.  26.  tit  14.  P.  5.]  6th,  Nor  in  the  case  of  a  deposit  and  of  a 
debt  which  results  from  judicial  sentence^^  L.  27.  tit.  14.  P.  5.  [L#. 
«7.  tit  14.  P.  5.] 

§  7.  The  letter  of  license  {moraioria)  which  the  king  may  grant  to 
debtors  to  prevent  their  being  molested  by  their  creditors,  does  not 
extinguish  the  debt,  but  only  suspends  it  until  the  specified  time. — 
Fide  Saigado  Labyrint.  Cred.  Part  2.  Cap.  3. 

Cap.  3.  As  it  often  happens  that  debtors  owe  so  much  that  their 

*  ThM  win  be  eqaally  the  ette,  if  the  debtor  thoald  make  an  actual  tender  of  the  mo. 
ney  to  the  creditor,  at  a  proper  time  and  plaee,  before  legal  witnesnea  {huenot  9mt9\  and 
on  the  creditors  refosinj^  to  receive  it,  ahoald  depoait  it  in  the  custody  of  &  truet-worthj 
Ml,  or  in  the  Teetry  of  any  cborch.  See  L.  8.  tit  14.  P.  5.  cited. 
Palaeun  aays,  these  ten  days  are  for  the  defendant,  who  alleges  the  compensation  to 
e  tho  debt  due  to  him:  for  if  lie  does  not  prove  it  in  this  period,  the  Judge  will  not 
■tlow  the  plea,  and  will  proceed  in  the  cognizance  of  the  cause.  It  is  said  in  the  Teatro 
it  Is  LegU  de  Btp,  toI.  7.  tit  compensation,  p.  363.  that  the  claim  of  set  off  may  be  allej^ed 
eitiwr  before  or  after  contesUtion  of  the  plaintiff's  demand,  or  in  the  act  of  the  execution 
of  the  centenoe.  But  if  it  is  pleaded  as  an  exception,  it  shall  be  pleaded  and  proved  like 
all  other  exoeptinns,  that  is,  on  ciUtion  to  remate.  See  L.  1.  tit  38.  lib.  11.  Nov.  Rec,  and 
L.  so.  tit.  14  P.  5.  cited  in  tlie  text    See  also  Appendix  Q.  and  R. 

«  '^  Not  only,**  says  Palaeuu,  and  as  appears  by  L  34.  tit  14.  P.  5.  to  which  he  refers, 
**  may  the  principal  debtor  pray  or  plead  compenaation,  but  ao  may  his  surety,  in  respect 
•f  the  debt  which  is  due  by  the  plaintiff  to  himself  or  to  the  defendant,  for  whom  be  was 

*<  L.  35.  tit  14.  P.  5.  cited,  particalarly  applies  to  the  esse  of  the  son's  pleading,  on  the 
behalf  of  bis  father,  a  setoff  of  a  debt  due  by  the  plaintiff  to  the  latter.  See  L.  84.  Ut  14. 
P.  5.  cited  in  the  anteoed^t  note. 

»  Given 
aentenced 
the  text. 

in  o.  39.  ante,  to  have  btea  aAipled  from  the  civil  law  without  any  alteration  in  practice. 
Sm  fTsMTs /iisl.  Civ.  L.  book  S.  eh.  9.  p.  359.    8eealso3d  BUc.  Cem.ch.SO.p.304^. 
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property  is  not  saifficient  to  pay  all  their  debts,  the  laws  have  provided 
the  two  proceedings  of  cession  of  property,  and  a  meeting  (concurso) 
of  the  creditors  of  a  bankriipt,"  by  which  the  former  secure  what  is 
due  to  them  as  far  as  the  amount  of  his  property  is  capable  of  satisfy- 
ing them. 

§  1.  The  proceeding  of  cession  is  termed  surrender  {desampara^ 
mienfo)y  by  the  laws  of  the  Partida,  tit.  15.  P.  5.  By  it  those  whom 
ill  fortune  has  reduced  to  the  situation  of  being  unable  to  pay  their 
debts  with  the  property  they  possess,  cede  it  to  their  creditors  in  order 
that  they  may  be  paid  out  of  it  as  far  as  it  may  be  sufficient. 

This  cession  may  be  made,  1st,  By  every  person  who  shall  be 
either  his  own  master,  or  subject  to  tl^  power  of  another,  not  having 
wherewithal  to  pay  his  debls,^  L.  1.  tit.  l.'».  P.  5.  [L.  I.  tit.  15.  P.  5.] 
2d,  The  person  who  makes  this  cession  ought  to  be  a  prisoner  until 
the  suit  of  his  creditors  be  finished,^^  and  shall  be  set  at  liberty  oa 
giving  sufficient  security**  to  pay  at  the  periods  stipulated,  provided 
they  do  not  extend  beyond  five  years,  L.  7.  tit.  19.  lib.  5.  and  L  16. 
tit.  18.  lib.  4.  Rec;  [L.  7.  tit.  32.  lib.  11.,  L.  19.  tit.  20.  lib.  11.  Nov. 
Rec]  without  the  creditors  being  able  of  their  own  authority  to  arrest 
their  debtors^  LI.  5.  and  6.  tit.  13.  Ub.  4.  Rec.  [LI.  5.  and  6.  tit.  34.  lib, 

ss  PalaeioB  observer,  that  tho  text  here  proposes  two  diflTcrent  suitii  {juicion)  ettion  de 
6tfnef,  and  conevr90  de  aceredores^  and  under  this  division  treats  of  both  in  their  separata 
order;  bat  that  it  ongrht  to  be  observed,  in  order  to  avoid  confaMon  and  mistake,  that 
what  is  Miid  of  one,  appertains  to  the  other,  and  that  really  they  «re  one  and  tho  same 
thin{?,  whether  under  tho  name  of  eesion  de  inene§,  or  under  that  of  eeneurw  wduniario 
y  preveniivo;  the  first  bein^  called  cegion  de  biene$,  because  the  debtor  makes  the  cession; 
and  the  other  eoneursoy  because  the  creditorH  resort  to  it;  that  it  is  true  there  is  a  cession 
of  property  called  nmple  eeasion^  (for  the  differences  between  which,  he  refers  to  Salgodo 
I^byrinL  Cred,  p.  1.  c.  1.  6  inU.  et  sequent.)  and  that  there  are  other  sorts  ofconcvrsos,  as 
tlie  necessary,  whidi  is  called  pleytou  oeeurencia  de  acerederes  (suit,  or  meeting  of  cred U 
tors;)  that  culled  e»pera  or  moratoria^  (lime  ff  ranted  by  creditors  to  debtors,  ibr  payment  of 
their  debts.  See  7th  vol.  Febr.  ad  P.  2.  lib.  3.  ch.  3.  §  3.  p.  116.  commencing  n.  233.)  and 
that  called  remhion  o  ^uitamiento  de  accredore§,  (remission  or  abatement  made  by  Credi- 
tors  in  their  demunds;  in  favor  of  their  debtors;  See  7th  Febrero  ac/ic^  just  quoted,  p.  124. 
n.  243.  to  p.  125.  ending  n,  248.)  but  that  the  voluntury  sort,  or  ceesion  de  bienes  is  hero 
treated  of,  which  is  called  coneur$o  voluntario  y  preventivo,  and  is  that  which  is  now  in 
use.  That  cession  of  property,  of  voluntary  and  preventive  concurso  is,  therefore,  under 
this  conception,  a  legal  benefit  or  remedy  which  the  Romans  granted,  L.  1.  et  4.  cquibofu 
ced.  posa.^  and  was  adopted  in  Spain  for  the  benefit  of  debtors,  who,  by  the  misfortunes  and 
calamities  of  the  times,  were  unable  to  pay  their  creditors,  being  on  this  account  impris- 
oned at  the  suit  of  some  of  them;  and  to  prevent  thereby  such  debtors  being  subjected  to  tho 
▼exations  which  their  creditors  caused  them;  and  in  order  that  they  might  recover  their 
liberty  on  making  a  judicial  cession  of  their  property  in  favor  of  their  creditors,  and  that 
the  latter  might  be  paid  thereout,  according  to  the  preference  of  titeir  demands;  thot  this 
benefit  hath  l^en  since  extended  to  tha«e  who  ore  not  imprisoned.  The  Learned  Profes* 
sor  concludes  by  referring  for  fuller  information  on  tho  subject,  to  Curia  Philip,  §  24.  P. 
2.  p.  165.  ceeionde  hienet,  Covarubiaa,  Lib.  2.  var.  res.  ch,  I.  L.  2  torn.  p.  140.  to  SalgadQ 
LabyrinL  Crfd.  before  cited,  or  to  Febr.  re/or,  lib.  3.  c.  3.  §  1.  torn.  5.  P.  2.  p.  71. 

>«  See  7  Febr,  ad.  P.  2.  c  3.  §  1.  p.  2.  n.  4.  5.  6.  7.  and  22.  p.  10.  as  to  those  who  can- 
not  make  a  cession. 

P*  This  is  not  at  all  necessary.    See  n.  33.  antet  and  so  Palaeioa  repeats  in  a  note  in 
this  place. 

M  The  giving  security  would  seem  to  apply  to  the  cas^e  of  etpera,  and  not  to  extend  to 
eoneur$o  or  cession.    See  L.  7.  tit  32.  lib.  11.  Nov.  Roc.  cited  in  the  text 
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11.  Nov.  Rec]  3d,  llie  cession  ought  to  be  made  before  the  judge 
by  the  debtor  himself  or  by  his  attorney,  acknowledging  his  debts, 
and^  after  a  sentence  has  been  given  against  him,  LI.  1.  and  [  17S  ] 
4.  tit.  15.  P.  5.  4th,  The  praclice  and  judicial  form  or  solemnity 
consist  in  the  debtor  presenting  a  petition,  stating  the  reason  of  his 
imprisonment,^  accompanied  by  two  memorials  or  lists,  one  of  his 
property  and  the  other  of  his  creditors,  praying  that  the  cession  may 
be  admitted,  that  an  administrator  of  the  property  may  be  named  or 
appointed,  and  himself  set  at  liberty  on  his  giving  security^*  to  pay,  if 
he  should  arrive  at  better  fortune,  which  cession  is  admitted  no  fraud 
being  proved.  But  merchants  who,  six  months  before  becoming 
bankrupts,  took  merchandise  or  money,  on  credit,  are  considered  as 
fraudulent  bankrupts  {alzados)^  and  incur  the  penalties  set  forth  in 
LI.  2.  and  6.  tit.  19.  lib.  5.  Rec,  [LI.  2.  and.  6.  tit.  32.  lib.  11.,  L.  7. 
tit.  32.  lib.  11.  Nov.  Rec]  as  provided  by  L.  7.  ibid,  5th,  The  cere- 
mony of  putting  the  ring  round  the  debtor's  neck  spoken  of  by  LI. 
6.  7.  and  8.  tit.  16.  lib.  5.  Rec**  is  not  now  in  use.  6th,  The  cession 
is  allowed  on  account  or  behalf  of  property  which  has  been  stolen 
{por  lo  huriado)*^  on  the  corporal  punishment  being  carried  into  exe- 
cution, L.  9.  tit.  16.  lib.  5.  Rec.  [L.  8.  tit.  22.  lib.  11.  Nov.  Rec]  This 
cession  is  commonly  formed  when  one  or  more  persons  are  creditors** 
for  debts  of  the  same  nature  and  class,^  L.  2.  tit.  15.  P.  5.;  [L.  2.  tit. 
15.  P.  5.]  and  thus  first,  by  this  proceeding  all  are  equally**  paid 
according  to  the  amount  due  to  them,  from  the  value  or  proceeds  of 
the  property  sold  at  public  auction  under  the  authority  of  the  judge, 
leaving  nothing  to  the  debtor  but  his  wearing  apparel,  LI.  1.  and  2. 
tit  15.  P.  5.  [LI.  1.  and  2.  tit.  15.  P.  5.];  unless  this  cession  should  be 
madi)  by  the  father  or  the  ascendants  in  favor  of  the  descendants,  or 
vice  versd;  or  by  the  husband  in  favor  of  his  wife,  or  by  her  in  favor 

ST  Read  or  nee  L.  1.  tit.  15.  P.  5.  cited.  In  either  c&ae  or  mode  may  the  cession  be 
made,  says  Palaeioi.    See  Greg.  Lop.  Gl.  3.  on  the  same  law. 

A  If  such  should  bo  the  case.  There  are  seven  requisites  to  a  properly  formed  ceision 
or  eoneurto;  stated  by  Febrero  adic.  7th  toI.  before  quoted,  p.  5.  n.  10.  ad  Jin.  nos.  11.  12. 
13.  14.  16.  and  17.  endin|T  p.  8.  Sal^ado^  Lahyr,  cred.  torn.  1.  pars  1.  c.  1.  says  there  are 
B\x.    Sco  ibid.  num.  7.  13.  3i.  23. 27.  and  41. 

V  It  seems  that  this  may  be  nominal  security,  or  the  cautio  juratoria  of  the  bankrupt, 

if  be  is  not  able  to  give  any  other.    Pragtabii  (says  Covarvhias,  2d  torn.  lib.  2.  cap.  1. 

var,  res.  p.  143.  num.  1.)  eedens  eaulionem  de  BoLvendo  are  alieno  cum  ad  pinguiorem 

fortutkdm  pervennil:  eautionem  inquam  juratoriam  cumeo  in$tatu  aliam  dare  von  valeat, 

^  Sea  nota  1.  tit  33.  lib.  11.  Nov.  Rec.,  which  snys  the  laws  cited  in  the  text  are 
obsolete. 

**  Thefl  {hurto).  The  punishment  may  be  said  to  be  two- fold  by  the  Spanish  law; 
first,  as  regards  the  relief  to  the  party  injured,  or  from  whom  the  property  is  stolen,  in  its 
rcatitntion,  and  somelimest  beyond  that,  to  him;  and  ns  regards  the  rfipnrution  to  the 
pablic  in  the  corporal  punishment  of  the  oflTendcr,  according  to  the  nature  or  quality  of 
the  offence,  &c.    See  Thkft,  Tit  XX.  post. 

**  Three  creditors,  at  least,  are  necessary,  whoso  names  must  be  set  forth  in  the  schedule 
or  li^t  to  be  given  in  by  the  debtor,  at  the  time  of  making  the  cession.  See  Febrero  ad, 
7th  vol.  P.  2.  lib.  3.  ^  1.  p.  7.  and  Salgado,  c  1.  n.  41.  Par  1.  p.  7. 

^  And  likewiJic  when  of  different  classes.     See  L.2.  tit.  15.  P.  5.  cited. 

**  Not  so.  They  are  pnid  according  to  the  preference  to  wljich  their  demands  are 
respectively  entitled.    See  §  2.  post. 
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of  him;  or  by  the  partner  in  favor  of  his  copartner:  or  if  this  cession 
should  be  formed  on  account  of  a  donation  promised;  for,  in  all  these 
cases,  the  judge  ought  to  leave  a  part  of  the  property  to  tlie  debtor 
for  his  support  according  to  his  situation  in  life  (esiado)^  L.  1.  tit  15* 
P.  5.;  [L.  1.  tit.  15.  P.  5.]  and  as  to  what  respects  alimentary  allow- 
ance to  a  debtor,  see  Salgado^  Labyrinth  crtd.  Part.  I.  cap.  24.'**  2d, 
In  virtue  of  this  cession  the  personal  creditor  may  sue  the  debtor  of 
his  debtor,  OUa  de  ^essione  jut.  tit.  4.  qusBst.  4.  n.  1.,  and  the  mort- 
gagee who  has  a  mortgage  upon  any  note  or  bond  {yalt)  of  his 
debtor  may  sue  the  obligor  of  the  note  or  bond  on  behalf  of  his  debtor, 
[  179  ]  0/ea,  ibid,  d  n,  23.  al  Jin.  This  cession  does  not  compre- 
hend or  include  the  property  of  the  wife  which  is  not  bound  for  the 
debts  of  her  husband,  L.  7.  tit.  3.  lib.  5.  Rec,  [L.  2.  tit.  11.  lib.  10. 
Nov.  Rec]  nor  can  she  be  imprisoned  {serpresa)  for  civil  debt,^*  LI. 
10.  and  8.  tit  3.  lib-  5.  Rec.  [LI.  2.  and  4.  tit  11.  lib.  10.  Nov.  Rec.] 

§  2.  The  meeting  (concurso)  of  creditors  is  another  proceeding 
(oirojuicio)  by  which  the  debtor  cites  all  his  creditors  in  order  to  be 
paid  according  to  the  force  and  priority  of  the  right  of  each.  This 
proceeding  is  different*^  from  the  cession  of  properly;  1st,  Because  in 
the  concursoy  as  the  only  contention  is  with  respect  to  the  strength 
and  preference  of  the  sum  due  to  the  creditors,  the  amount  that  is 
due  to  each  of  them  ought  not  to  be  expressed  in  the  schedule  or  list 
of  creditors.  2d,  Because  in  the  proceeding  of  concurso  each  creditor 
is  cited  individually  or  particularly.  3d,  Bankrupts  may  form  a 
concurso^  but  cannot  make  a  cession,^  Saigado,  Labyrinth,  credit. 
Part  1.  cap.  1. 

The  competent  judge  in  this  proceeding,  is  he  to  whose  jurisdiction 
the  debtor  is  subject  according  to  practice:  for  he  is  in  this  case  the 
defendant,  Saigadoy  ibid.  Part.  1.  cap.  2.;  and  even  though  the 
creditors  be  clergymen,  or  persons  privileged  {extentos)^  they  ought 
to.  have  recourse  in  this  proceeding  to  the  lay  judge,  Salgado,  ibid, 
cap.  6. 

The  exchequer  or  crown  (fiaco)  alone  being  a  creditor,  has  the 
privilege  of  evoking  the  cause  before  its  own  judge;  but  this  is 
avoided  whenever  a  part  of  the  property  is  separated  or  put  apart 
for  the  payment  of  the  crown*s  debt,  Salgadoy  ibid.  cap.  7.  d  n.  14. 
al  19. 

Tlie  concurso  of  creditors  is  found  established  on  these  principles, 
1st,  That  it  is  indivisible,  as  well  with  regard  to  the  property  of  the 
debtor  as  to  the  rights  of  the  creditors.    2d,  That  in  it  the  creditors 

4S  1  torn.  p.  194.  <<  See  Appendix  I.  *t  See  note  »,  190.  trnH. 

^  PalaeioBt  says,  that  these  differences  pointed  out  between  €inieur$o  and  cession,  must 
be  understood  to  apply  to  simple  cession.  The  allejied  difference  in  the  text  respectinsr 
bankrupts  mentioned  in  tho  laws  of  the  39d  title,  11th  book,  Nov.  Rco.  See  also  7th  toT. 
Febrero  ad,  before  cited,  p.  3.  n.  6.  and  7^  IsL  vol.  Salgado^  Lab,  ered.  p.  7.  n.  51.  c.  I. 
Part  1.  There  is  no  effectual  difference  betH*een  cession  and  eencvrso.  They  are  both 
directed  to  the  same  object,  the  payment  of  the  debts  dne  by  the  insolvent,  as  far  as  the 
property  ceded  will  go  in  satisfaction  of  them.  See  Salgadoj  ibid.  n.  57.  and  7tJi  vol. 
Febrero  adic.  ibid,  §  2.  n.  40.  aljin. 
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are  to  be  graduated  and  paid  according  to  the  prelation  of  the  sums 
due  to  them.  Sd,  That  this  proceeding  is  an  acquittance  and  dis- 
charge from  the  debts  to  that  day  contracted  by  the  debtor.'^ 

According  to  the  first  first  principle^  1st,  When  the  debtor  forms  a 
eoncursoy  all  the  causes  for  debt  pending  against  him  ought  to  be 
accumulated  to  this  proceeding,  Saigadoj  ibid.  Part.  1.  cap.  4.  n.  6., 
in  which  case  he  cannot  revoke  or  supersede  the  proceeding  accord- 
ing to  practice  and  general  opinion,  unless  it  be  by  paying  his 
creditors,'^  Salgadoj  ibid.  Part.  3.  cap.  16.  2d,  If  the  concurso  was 
formed  by  the  creditors,  although  it  be  in  a  particular  suit  or  pro- 
ceeding, the  causes  ought  to  be  accumulated,  the  judge  before  whom 
the  suit  was  instituted  having  cognisance,'^  Saigado^  ibid.  Part.  1. 
cap.  4.  §  1.  3d,  The  same  takes  place,  although  one  of  the  creditors 
may  have  obtained  a  sentence  in  another  tribunal;  because  [  180  ] 
to  preserve  his  right,  he  is  obliged  to  have  recourse  to  the  concurso, 
SaigadOjibid.  Part  1.  cap.  4.  §  2.  4th,  The  creditor  who  does  not 
make  this  application  within  the  prescribed  time,'' loses  his  preference 
of  rank  (grado)  and  mortgage,*^  saving  his  right  of  recovering  from 
what  should  remain,  Salgado^  ibid.  Part.  1.  cap.  8.  5th,  Although 
the  creditor  retain  the  pledge  (prenda)  he  must  bring  it  into  the  con- 
curso  Salgadoj  ibid.  Part  1.  cap.  11.  P.  87.  ^  n.  3.  a/  11.  6th,  The 
creditor  to  whom  tenant  in  tail  {poseedor  de  mayorazgo)  hath  obli- 

^  Unless,  says  L.  3.  tit  15.  P.  5.,  he  should  have  ocqaired  sach  property  {gananeia9\ 
as  might  eoable  him  to  pay  all  or  a  part  of  his  debts,  and  to  have  safficient  left  to  livo 
upon.  So  says  the  learned  commentator  on  the  laws  of  England,  in  a  note  y.  p.  483.  2d. 
voL  book  2.  ch.  31.  By  the  Roman  law  of  ecssion,  if  the  debtor  acquired  any  considera- 
ble property  snbseqoent  to  the  giving  up  of  his  all,  it  was  liable  to  the  demands  of  his 
creditors.  But  this  did  not  extend  to  such  allowance  as  was  left  to  him  on  the  score  of 
aompaasioa  for  the  maintenance  of  himself  and  (kmily.  The  learned  commentator  on 
the  PartidoM^  Greg.  Lop.  Gl.  3.  on  the  law  cited  in  the  first  part  of  this  note,  seems  to 
think  the  debtor  would  not  be  so  liable  in  respect  of  such  after-acquired  pro|ierty  in  the 
ease  of  compulsory  cession,  or  ameur$o  de  aecredoreo:  nota  quod  oi  eeooio  bonorum  facia 
finl  cmm  tituperio^  wm  teneUUtr  potiem  deiiior  eiiam  si  pervenerii  ad  pinguiorom  fortU" 
manu  and  he  adds,  in  GL  4,  on  same  law,  El  oie  in  honio  qmaaiHs  pool  cessionsm  fwA 
ieueimr  ultra  quamfacero  poieot  dedueto^  oeilieei  ne  egeaU 

w  Palaeioa  says,  that  by  L.  2.  tit  15.  P.  5.,  the  debtor  shall  be  able  to  revoke  the  pro- 
ceedings without  paying  his  creditors,  before  the  cession  is  accepted  aAd  the  creditors 
resort  to  the  coneuroo.  This  he  has  adopted  from  Fehrtro  Reformado^  whom  he  cites: 
see  5th  vol.  page  84.  n.  33.  cb.  3.  §  1.;  and  perhaps  has  collected  it  from  Greg.  Lop,  Gl.  3* 
cm  this  law  cited;  Imt  the  law  itself  only  says,  that  tlie  debtor  may  prevent  the  sale  of  the 
property  ceded  by  him,  alleging  he  wishes  to  get  it  back  to  psy  his  debtn,  or  to  make 
kwiiil  defence  against  the  claims  of  bis  creditors.  See  L.  2.  tit  15.  P.  5.  aifin.  PaUcioa 
goes  still  further,  and  concludes  bis  note  referred  to,  bj  adding,  that  the  debtor  may  even 
revoke  the  proceeding  after  it  is  contested,  and  without  paying  his  creditor*,  if  thcsy  refuse 
to  sospcnd  it  (rssMltr):  but  he  is  not  supported  by  the  qootetion  to  which  he  refers  in 
Pehrero  Refw.  ibid. 

M  PalaeiOa  here  observes,  that  when  the  nmrurso  hath  not  been  formed  by  the  debtor, 
hot  by  the  eredilnrs,  it  is  called  necesssry  £eR<tirso,or  meeting  or  proceeding  ofcredkoro; 
and  in  this  case,  although  it  may  agree  in  some  things  with  &e  voluntary  and  preventive 
procoeding  or  cession,  it  is  different  in  various  others;  and  be  refers  to  Fehrero  Refor.  5th 
voL  lih  3.  cb.  3.  ^  2.  n.  86. 

*  Being  specially  and  personally  cited,  it  is  presumed. 

s"  This  is  not  m  settled  opinion.  See  1st  Salgada^  Lob.  Cred.  1st.  torn.  cb.  %.  Part  1. 
before  cited,  n.  18.  si  eef. 
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gated  or  mortgaged  all  his  property,  which  obligation  was  after- 
wards confirmed  by  the  judge,"  ought  to  be  graduated  or  ranked 
(graduarse)  in  this  proceeding,  notwithstanding  iSh/^cr^/^,  i6tV.  Part. 
1.  cap.  31.,  says  that  the  approbation  only  respected  the  property 
which  the  tenant  was  able  to  obligate. 

From  this  it  is  also  deduced,  7th,  That  the  property  which  the 
debtor  made  over  or  assigned  to  his  creditor,  shall  be  brought  into 
concurso,  although  it  was  assigned  under  an  agreement  that  it  should 
not  come  into  concxirso^ Sul^ado^ibidj  Part  1.  cap.  12."  Sth,  That 
the  heir  of  the  debtor,  during  the  concursOj  although  he  should  not 
have  made  an  inventory,  is  not  obliged  to  make  satisfaction  out  of  his 
patrimony,  for  the  difference  of  property,**  «Sar/§-flrrfo,  ibid.  Part.  2. 
cap.  1.  d  n.  6.  9th,  If  the  grandson,  after  the  deatli  of  his  father,*' 
hath  acquired  the  inheritance  of  his  grandfather,  the  creditors  of  his 
father  have  no  right  or  claim  against  this  inheritance;  Salgado^  ibid. 
Part.  2  cap.  25.  n.  17.  and  18.  10th,  When  there  are  many  demands 
against  a  debtor,  but  relating  to  different  concern?  (negociaciones)/^ 
and  inheritances  or  properties  {patrimonios)\  a  separation  of  property 
is  made,  e.  g.  the  creditors  of  the  deceased  do  not  class  with  those  of 
the  heir,  particularly  if  he  inherited  with  benefit  of  inventory:  the 
same  occurs  when  twp  entails  are  united  in  one  person;  or  when  there 
are  creditors  of  a  certain  or  particular  administration,  &c.„  Sa/gadoj 
ibid.  Part.  1.  cap.  9.  11th,  This  accumulation  of  property  and  de- 
mands [creditos)  is  made  equally  in  the  concurso  formed  by  the  do- 
nee, or  purchaser,  when  the  debtor  gives  or  conveys  his  property  to 
them  under  an  agreement  to  pay  or  satisfy  his  creditors,  Safgadoj 
Part.  2.  cap.  2Q.  d  n.  54.  a  I  fin.  which  is  founded  on  the  statement  in 
L.  2,  tit.  16.  lib.  5.  Rec.  [L.  1.  tit.  1.  lib.  10.  Nov.  Rec]  that  in  virtue 
of  an  agreement,  a  right  of  action  may  be  acquired  against  a  stran- 
ger or  third  person.*^ 

[  181  ]  Under  the  second  principle,  is  comprehended  the  graduation 
or  ranking  of  creditors.  Of  them  we  may  form  four  classes.  In  the 
first,  we  place  those  who  come  with,  or  are  entitled  to  dominion.  In 
the  second,  those  who  have  mortgages.  In  the  third,  personal  chiro- 
graphical  {quirografarios)  creditors.®^  And  in  the  fourth  place,  cre- 
ditors by  verbal  contracts.**^    To  the  first  class  belong,  1st,  All  those 

M  Palacion  obnerveji,  properly,  thnt  Salgado  snys  confirmed  by  the  kin^f;  and  that  it 
outrhi  to  be  BO  expressed:  and  lie  refers  the  reader  to  Salgado  on  this  matter,  in  tho  cap. 
31.  Part  1.,  cited. 

fis  Num.  8.  22.  and  2.3. 

M  This  muMt  mean  if  the  heir  bath  not  entered  on  the  inheritance;  because,  otherwise, 
the  reverse  of  what  is  laid  down  in  the  text,  is  stated  by  Salgado,  in  Part.  2.  cap.  1.,  cited, 
n.  7. 

67  That  is,  bis  father  havin||r  predeceased  his  grandfather. 

«8  See  Cur.  Phil.  tit.  Palacion,  p.  424.  n.  60.  Febr.  Adic.  7  torn  lib.  3.  c.  3.  §  2.  p.  115. 
n.  230. 

^  See  Azfvedo  on  L.  2.  tit  16.  lib.  5.  Rec;  n.  26.  27.  30.  31,  &c. 

<o  On  simple  written  instruments,  or  notes  of  hand,  dec.  Dr.  Browne^  Ist.  toI.  Civ.  L. 
p.  257.  book  2.  ch.  8.  says,  that  chirogrofha  may  b&  compared  with  deeds  poll. 

^1  For  full  information  respecting  the  different  classes  of  creditorsi  and  the  preference 
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who  deposit  any  thing  except  money,  or  other  things  which  are  wont 
to  be  delivered,  measured,  weighed,  &c.,  because  being  of  such  a 
nature  or  description,  the  claimants  are  paid  after  the  mortgage  credi- 
tors; for  it  is  not  certain  or  clear,  whether  the  articles  exist  or  remain,^ 
L.  9.  tit.  3.  P.  5.  [L.  9.  tit.  3.  P.  5.]  2d,  Those  who  deliver  any  thing 
on  loan  {cosa  prestada)^^  according  to  L.  33.  tit.  13.  P.  5.,  in  these 
words,  "  Si  el  debdoprimero  es  sobre  peno/*  &c.  3d,  The  exchequer 
(el  Fisco)f  when  the  property  of  the  debipr  has  been  confiscated, 
because  the  mortgage  of  the  creditors  is  determined,  and  the  Fiaco 
acquires  the  Dominion,  Salgadoy  ibid.  Part.  4.  cap.  9. 

The  creditor  for  expenses  incurred  on  account  of  the  funeral  of  the 
deceased  debtor,  although  he  has  only  a  personal  action,  is  so  privi- 
leged, that  he  is  preferred  to  every  mortgage  creditor,  L.  30.  tit.  13. 
P.  5.**  [L.  30.  til.  13.  P.  5.]  Rodriguez  de  concurs,  cred.^  Part.  1.  art- 
3.  num.  1.  and  2.  After  him  the  costs  of  the  suit  and  formation  of 
the  concurso,  among  which  expenses  are  included  those  incurred  by 
the  administrator,  shall  be  paid  from  the  mass  (del  cuerpo)  of  the 
property;  nevertheless,  the  administrator  cannot  retain  the  property, 
on  accouQt  of  any  balance  that  may  be  due  to  him,  but  he  must  have 
recourse  to  the  concurso,  Salgado,  ibid.  Part  3.  cap.  9.  n.  12.*** 

Among  the  mortgage  creditors  of  the  second  class  are  privileged, 
1st,  Doie^  and  the  exchequer  (Fisco)  according  to  their  respective 
anteriority,  LI.  29.  and  33.  tit.  13.  P.  5.  [LI.  29.  and  33.  tit.  13.  P.  5.] 
2d,  Those  who  give  credit  or  lend  money,  to  purchase,  repair,  pre- 
serve, and  keep  in  order  property  mortgaged  (la  hipoleca)y  are  pre- 

of  their  demands,  tee  Curia  PhUip.  title  Prelacion^  lib.  3.  com.  Ter.  c.  12.  p.  414.  Febrero 
md,  7  torn.  Port  2.  c.  3.  §  3.  p.  18.  et  §eq.;  or  Febr.  Reform,  tpm.  5.  Part.  2.  c.  3.  ^  2.  p. 
86.  ef  teqj;  and  apon  the  whole  mattor  of  cetision,  eoneuno;  and  see  the  elaborate  work  of 
Salgado^  Lsbyrinihuf  Creditorum^  if  this  title  should  not  damp  the  ardor  of  research,  and 
deter  from  reference  to  this  last  work.  The  work  of  FebrBro,  however,  treats,  masterly, 
the  whole  sabiect. 

V  Qtttere^  if  the  money,  &c.,  can  be  identified,  whether  not  entitled  to  preference.  Seo 
Ftbr.  ad,  7  torn.  P.  2.  lib.  3.  c.  3.  ^  2.  p.  101.  n.  200,  also  201.  Palacio$t  referring  to  L. 
2.  tiU  3.  P.  5.,  says  that  the  reason  for  what  U  laid  down  in  the  text  is,  because  the  things 
there  mentioned  are  of  such  a  nature,  that  the  dominion  or  property  in  them  passes  to  the 
depositary;  and  that,  consequently,  the  pcmon  who  deposited  them  cannot  claim  thereby 
right  of  dominion,  as  he  may  those  things  which  he  deposited,  and  which  do  not  consist  ia 
woif  htv  meisare,  number.    See  note  b,  page  160.  ante, 

*>  PaladoB  says,  that  prestar  properly  speaking,  is  said  of  those  things  which  are 
delivered  by  weight,  number,  or  measure;  and  under  this  view,  those  who  delivered  any 
things  on  loan  (prestada)^  so  far  from  being  in  a  slate  to  re-demand  the  dominion  of  it, 
have  transferred  it  to  the  borrower  {mutualario),  who  received  it,  L.  1.  tit  1.  P.  5.  That 
what  the  text  says,  takes  place  when  a  book,  horse,  or  other  things  not  accustomed  to  be 
ooanted,  weighed,  or  measured,  are  the  subject  of  loan;  in  short,  when  delivered  en 
csoiod^o,  that  is  to  sny;  when  the  dominion  or  property  hath  not  been  trunsfitrrcd.  He 
addsi,  that  L.  33.  tit.  13.  P.  5,  cited,  in  the  text,  does  not  treat  of  loans  (prestamos)^  but  of 
the  privileges  of  the ^c,  and  femme  coverte^  for  dote^  with  respect  to  her  husband's  pro- 
perty. Sue.    See  this  law. 

M  See  also  L.  9.  tit  3.  P.  5. 

«  Wrongly  cited.    See  &  n.  5.  al  7.  ihid, 

**  L.  23.  tit  13.  P.  5.  adds,  6  de  arras;  but  Greg,  Lop,  Gt.  2.,  on  this  law,  sny^,  that 
this  is  understood  of  arras  given  in  augmentation  of  doie,  but  not  of  simple  donath  prop' 
Uw  nupiuu.    See  note  **,  p.  56.  ante. 
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ferred  to  the  anterior  mortgagees,  L.  9.  tit.  9.  P.  5.  and  LI.  28,^  29^ 
30.  tit  13.  P.  5.  [L.  9.  tit  3.  P.  5.  and  U.  28,  29,  30.  tit  13.  P.  5.] 

^  Tho  extraordinary  extent  to  which  the  privilege  arising  (nm  the  doctrine  eontiined 
in  this  law  was  carried  under  the  sanction  of  judicial  decisions  in  Trinidad,  demands 
some  notice,  although  the  pretensidn  to  such  privilege  has  heen  removed  by  a  late  Order 
in  Council,  of  5th  August,  18S3,  given  in  the  Appendix  & 

So  eorly  as  the  month  of  October,  ]  809,  in  a  case  entitled  **Foiilke  e«mrs  Whttmore,** 
decided  by  his  Honor,  George  Smith,  E^.,  now  deceased,  then  Chief  Oidmr  of  Trinidadt 
and  late  Chief  Justice  of  tho  Mauritius,  as  published  in  the  Trinidad  Gazette  at  the  period 
in  question,  a  claim  was  urged  by  the  supplier  of  what  wore  termed  necessaries  tor  the 
subsistence  of  the  slaves,  and  the  cultivation  of  a  sugar  estate,  for  preferential  paymenV 
over  other  creditors,  out  of  the  proceeds  of  the  crop*  The  case  was  described  by  the 
learned  judge,  **  as  one  deserving  particular  attention,  and  as  arising  out  of  those  constant 
and  unavoidable  transactions  which  took  place  between  plantera  and  traders,  by  which 
the  former  were  supplied  by  the  latter  with  those  articles  either  of  subsistence  (or  their 
negroes,  materials  for  erecting  or  repairing  buildings  on  their  estates,  or  instruments  of 
basbandry  for  the  cultivation  of  their  lanu,  all  of  which  were  stated  by  bis  Honor  pro- 
perly to  come  under  the  nomination  of  supplies  for  an  estate.*' 

It  is  not  necesssry,  for  the  present  purpose,  to  follow  the  terms  of  this  decision  forther 
than  to  say,  that  the  learned  judge  was  pleased  to  found  the  reasons  of  his  decision  on  a 
law  of  Spain,  which,  although  it  does  not  appear  to  bear  directly  on  the  question,  he  de- 
clared entitled  the  merchant  to  be  paid  for  such  supplies  out  of  the  crops  of  tlie  ensuing 
year.  The  law  of  Spain  referred  to  by  the  learned  judge,  was  alleged  to  have  been  passed 
on  the  I6th  July,  1790,  and  is  presamed  to  be  L.  5.  Ut  a  lib.  10.  of  the  Nov.  Ree.  of  the 
bws  of  CastUle. 

In  so  far  as  regarded  either  the  limitation  or  the  description  of  articles  denominated 
supplies  by  the  learned  judge,  or  of  the  privilege  arising  out  of  their  advance  or  contri- 
button,  the  decision  in  question  was  not,  however,  adher^  to,  in  subsequent  practice,  with 
respect  to  demands  of  a  similar  nature:  for  attempts  were,  afterwards,  made  to  procure 
the  application  of  tho  provisions  of  the  law  cited  in  the  text  (L.  28.  tit  13.  P.  5.),  which 
was  anterior  to  the  one  referred  to  by  the  Chief  Otdsr,  and  did  not  seem  to  have  comn 
under  his  view,  to  purposes  and  objects  which  it  never  contemplated. 

A  Uw  (the  25th  in  one  edition,  and  the  26th  in  another),  of  the  13th  title,  5tb  PmrHdm^ 
first  gave  a  tacit  mortgage  for  moneys  advanced  to  fit  out  or  to  repair  a  ship,  or  to  repair 
or  build  any  house  or  other  building;  and  the  28th  law  of  the  same  title  and  Poriida^ 
created  the  privilege  in  question.  Tlie  compilation  of  the  more  modern  laws  of  Spain, 
now  called  the  JVoetsims  RecopUacion^  does  not,  it  is  apprehended,  contain  a  solitary  spe- 
cific enactment  on  the  point,  or  in  the  leart  analogous  to  the  law  of  the  Partidm  referred 
'  to  in  the  text;  and  the  laws  of  the  Indies  are.  It  is  believed,  equally  silent  on  the  subject: 
so  that  the  law  of  the  Pariida^  which  was  limited  in  its  specifications,  may  be  oonsideied 
the  only  base  on  which  a  privilege  was  superstructed,  until  it  reached  a  height  or  extent, 
that  its  destruction  l>ecanie,  from  tho  evils  it  produced,  a  matter  of  necessary  justice,  and 
of  executive  enactment 

The  law  of  the  Partido,  thus  supposed  to  have  furnished  the  firat  foundation  for  a  claim 
of  this  peculiar  and  extraordinary  description,  will  be  found  to  be  borrowed  from  the 
Roman  code;  as  a  reference  to  LI.  5.  and  6.  tit.  4.  lib.  20.  Dig.  will  show:  but  both  the 
Spanish  and  Roman  laws  alluded  to,  specified  the  object  of  the  application  of  the  rule; 
and  notwithstanding  it  is  more  usual  to  seek  to  limit  than  to  extend  privileges,  tlie  pKn- 
ciple  was  extended,  by  the  British  judicial  decisions  in  Trinidad,  to  objects  which  had  oo 
existence  when  these  laws  were  enacted. 

The  la^s  of  roost  countries  of  modern  Europe  will  be  found  to  have  borrowed  and 
acted  up  to  tlie  extent  of  the  rule  of  the  Roman  law.  Those  of  Greet  Britain,  liuwever, 
will  be  seen  to  have  narrowed  the  rule,  by  restricting  tlie  lien  or  privilege  to  repaira  on 
ships,  and  to  have  even  confined  the  preference  to  repaira  made  in  a  foreign  port  and  to 
have  fixed  the  maximum  of  amount  to  which  such  repaira  may  extend,  by  annexing  dis- 
qualifications ss  to  the  character  of  the  ship,  in  the  event  of  an  excels  of  repair  beytmd 
the  amount  so  fixed.  [See  JIfr.  Ahbottt  (now  Lord  Chief  Justice  of  England)  most  use- 
ful and  able  Treatise  on  the  Law  relative  to  Merchant  Shipa  and  Seamen^  p.  133-142., 
4th  edit;  also  26  6.  3.  c  6a  §  2.] 

The  cxtrnt  to  which  the  privilege  in  question  was  carried  in  Trinidad,  and  its  oonss. 
qoent  evils,  in  the  oniversality  and  indefinitade  of  the  claims  preferred  under  h,  produced 
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After  these  are  admitted  the  mortgage  creditors,'®  without  any  di^ 
tiDCtion  as  to  the  nature  of  their  mortgage,  whether  it  be  tacit  or  express, 
general  or  special,  (although,  with  respect  to  this  last,  the  authors  do 
not  agree)  according  to  the  anteriority  and  preference  of  their  de- 
mands conformably  with  the  rule  which  says,  qui  prior  est  iem-  [  183  ] 
pore  potior  est  jure,^  LI.  27.  and  29.  tit.  13.  Part.  5.  RodrigueZy  ibid. 
Part.  2.  art  1.  d  n.  23.  at  43.  Wherefore  if  two  creditors  contracted 
with  the  debtor  at  one  and  the  same  time,  although  on  different  in- 
struments, neither  can  pretend  to  anteriority,  but  they  are  both  to  be 
paid  pro  rata,  Salgado^  ibid.  Part.  2.  cap.  4.  d  num.  132.^  al  165. 

From  this  principle  it  follows,  1st,  That  if  any  one  mortgaged  his 
property  in  favor  of  another  as  for  a  sum  due  {par  razon  de  credito), 
and  shall  not  receive  the  money,  and  he  afterwards  mortgages  it  to  a 
second  person  who  does  deliver  him  the  money,  tliis  second  creditor 
shall  be  preferred  to  the  first,  L.  27.  tit.  13.  P.  5.  2d,  That  there  be- 
ing, for  instance,  three  mortgage  creditors,  the  third  shall  be  preferred 
to  the  second,  if  the  money  which  he  lent  was  made  use  of  to  pay 
the  debt  of  the  first,  or  if  the  first  should  cede  or  assign  to  the  third 
bis  right  of  preference,"  the  assignor  of  such  right  of  preference,  oo- 

tbe  Order  in  Council  of  bin  Royal  Highneis  the  Prince  Regent,  of  8th  June,  1816,  set 
ibrth  in  the  Appendix  M.  The  proTision  of  this  Order  in  Council  was  considered,  how- 
crer,  nothing  more  than  one  of  limitation  or  prescription  with  respect  to  the  time  fur  pre- 
ierring  claims  of  privilege  allowed  by  L.  28.  tit.  13.  P.  5.  to  creditors,  as  they  were  termed, 
of  refaecion  and  supply;  and  as  made  to  prevent  the  frauds  and  prejudices  which  might 
mrwie  to  mortgagees  and  others,  from  the  indefinite  periods  in  whioh  tliis  privilege  was 
daimed. 

Finally,  the  Order  in  Council  of  the  5th  August,  1833,  Appendix  S.  declared  that,  from 
and  after  its  publication,  all  privilege  or  preference  in  favor  of  any  article  of  supply  fur- 
nished subi<e<|Qcnt  thereto,  with  the  humane  exception  in  favor  of  slaves,  in  regard  to  ar- 
tides  famished,  under  judicial  sanction,  for  their  subsistence,  clothing,  medicul  attendance, 
and  payment  of  managers  and  overseers,  pending  an  action  or  process  brought  s gainst 
their  owners  and  proprietors,  should,  as  matter  of  right,  cease  and  determine^  It  may  be 
also  observed,  that  a  eiiuilar  humane  provision  has  been  engrailed  on  the  colonial  codes  of 
tome  of  the  British  West  Indian  islands  having  local  legislaturep;  and  that,  by  them,  debts 
contracted  by  a  proprietor  or  possessor  of  a  sugar,  cotton,  or  coffee  plantation,  or  of  slaves, 
not  less  than  twenty  in  number,  generally  employed  as  a  task  gang,  for  food  and  clothing 
furnished  for  necessary  subsistence,  are  mode  a  prior  lien  on  all  the  slaves  belonging  to 
such  plantation  or  task  gang  (except  as  agaiiist  the  king),  if  sued  for  within  twelve  months 
afler  actual  sale  and  delivery  of  the  articles  specified,  and  other  formalities  pointed  out  by 
the  law  on  the  subject  be  complied  with.  See,  on  this  point,  the  Law$  of  AtUigva^  pub- 
lished under  the  direction  of  Anthony  Browne,  Bsq.^  the  agenl  of  (hat  island. 

<•  Fo/aetof,  properly,  observes,  that  before  these  come  creditors  for  rent  of  land,  who 
noat  be  preferred  to  other  creditors  of  whatever  quality  or  class  they  may  be,  in  regard 
of  the  fruits  or  product  of  the  land  for  the  amount  of  rent  due;  and  he  adds,  that  there 
mre  two  cases  mentioned  in  L.  30.  tit.  13.  P.  5.»  in  which  some  mortgage-  cAditors  are 
preferred  to  those  spoken  of  in  the  text 

*  See  the  exception  to  the  rule  in  L.  37.  tit.  13.  P.  5.,  in  ease  of  money  agreed  to  be 
lent,  being  paid  or  delivered  by  the  second  mortgagee  before  that  previously  agreed  to  be 
advanced,  and  for  which  the  first  mortgage  was  executed,  as  staled  po§t  in  the  teit 

10  Read  154. 

n  This  might  lead  to  a  first  impression,  that  the  doctrine  of  Engliah  equity,  "that  if  a 
tfiird  mortgagee,  who,  at  the  time  of  his  nfortgage,  had  no  notice  of  the  second,  purchases 
the  first  mortgage,  both  the  first  and  third  mortgages  shall  be  paid  out  of  the  estate  be- 
fore any  share  of  it  can  be  appropriuted  to  the  second,**  was  attributable  to  the  Roman  or 
etTil  Uw,  notwithstanding  my  Lord  lUrdwicke,  in  hi«  Judgment  in  the  ease  of  Wofttoy 
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cupying  the  place  of  the  third  mortgagee,  L.  34,  tit.  13.  P.  5.  Salgado, 
Lab.  cred.  Part.  3.'^  §  tin  &  num.  59.  al  73.  3d,  Likewise,  if  any 
other  person  should  pay  the  debt  of  the  first  mortgagee  in  the  name 
of  the  mortgagor,  he  shall  be  preferred  to  all  three,  although  he  may 

^r9u9  Bakhoad,  wai  pleased  to  state,  **  that  this  rnle  was  founded  on  the  particular  coiu 
stitution  of  the  law  of  England;  and  that  it  could  not  happen  in  any  other  country  but 
England,  because  the  jurisdiction  of  law  and  equity  was  administered  in  England  in 
different  courts,  and  created  different  kinds  of  r'xghXa  in  estates,**  &c  See  TreaiiBt  tm 
Equity^  2d  vol.  book  3.  ch.  3.  p.  304.,  and  Mr.  Fonblanque's  note  («)  there.  The  above 
impression  appears  to  have  been  entertained  by  Dr.  Brovme^  in  his  Viewof  iht  Civil  Law^ 
1st  vol.  book  2.  note  (17.)  p.  209.;  although  he  seems  to  ascribe,  erroneously,  to  Mr.  Fon- 
blanque,  what  is  said  by  Lord  Hardwickc,  in  his  judgement  in  the  case  before  mentioned: 
but  further  consideration  will  induce  an  admission  of  the  exclusive  title  of  England  to 
the  questionable  credit  (see  Mr.  Christianas  note  (4)  2d  voL  Blac.  Com,  p,  160.  cap.  10.) 
of  the  establishment  of  subh  a  rule.  By  the  Spanish  law,  the  third  mortgagee  acquires 
no  other  right  than  what  strictly  belonged  to  the  first,  whose  right  and  preference  he  may 
have  purchased,  and  the  intermediate  mortgagees  are  not  prejudiced  by  any  act  to  which 
they  were  not  parties,  or  did  not  consent  I'his  also,  it  is  conceived,  will  be  found  to  be 
the  extent  to  which  the  civil  law  has  gone.  (See  TVoocTs  Inst,  Cit,  Law^  book  3.  ch.  1. 
p.  223.  subrogation  or  cession.)  Law  34.  tit  13.  F«  5.,  cited  in  the  text,  only  says,  that 
in  such  case,  the  third  mortgagee  shall  have  the  right  in  the  tiling  mortgaged  which  the 
first  had;  but  it  docs  not  say  that  the  third  mortgagee  shall  be  also  paid  the  amount  of  a 
third  mortgage  to  himself,  in  preference  to  the  mortgage  previously  given  to  the  second 
mortgagee:  and  the  latter  part  of  the  law  gives,  expressly,  to  the  second  mortgagee,  the 
right  to  stand  in  the  place  of  the  first  mortgagee,  evert  after  th^  assignment  tu  the  third 
of  the  firHt  mortgagee's  right,  on  tlie  repayment  only  by  the  second  mortgagee  to  the  third 
mortgagee,  of  the  sum  paid  by  the  latter  to  the  first  mortgagee,  not  exceeding  the  amount 
that  was  due  on  the  first  mortgage.  This  explanation  of  the  Spanish  rule  of  law  is 
founded  upon  the  Law  (34.  tit  13.  P.  5.)  cited  in  the  text,  and  is  fully  supported  by  SttU 
gado.  Lab.  Cred,  Part.  3.  cap.  13.;  sac  particularly  num.  33.  35,  36.  59, 60.  75.  79,  80,  81. 
99.  103,  104.  ibid.  It  may  be  permitted  to  observe  in  this  place,  that  the  doctrine  of 
tacking,  os  known  to  British  courts  of  equity,  has  not,  however,  the  same  claim  to  orig'u 
nalily  as  the  rule  of  English  equity  before  mentioned,  but  unequiTocally  proclHims  its 
Roman  parentage  under  tho  title  of  reientio,  and  has  also  been  transplanted  into  Spanish 
jurisprudence.  Law  22.  tit  13.  P.  5.,  expressly  recognizes  this  doctrine,  and  says  that,  if 
a  man  is  indebted,  on  mortgage,  to  another,  and  should  afterwards  Iwrrow  more  money 
ffom,  or  contract  to  the  mortgagee  another  debt,  personal,  or  not  secured  by  mortgagee, 
.tlie  mortgagor  shall  not  redeem  without  payment  of  the  latter  debt,  as  well  as  that  secured 
by  mortgage;  and  adds,  that  this  only'  holds  as  regards  the  mortgagor  and  his  heirs,  and 
will  not  affect  a  subsequent  mortgagee  or  bona  Jidt  purchaser;  in  which  case,  such  sub- 
sequent mortgagee  or  purchaser  may  redeem  upon  payment  of  the  mortgage  debt  only. 
See  L.  22.  tit  13.  P.  5.,  cited;  also  Treaiitt  on  Equity,  Mr.  Fonblanque*8  note' in  2d  vol. 
book  3.  ch.  1.  §  9.  p.  272.;  also  Powell  on  Mortgaget,  1st  vol.  p.  315.  The  laws  of  the 
16th  title,  10th  book,  Nov.  Ree.,  required  the  registry  of  all  mortgages,  in  the  mode  and 
at  the  times  thereby  pointed  out;  and,  as  regards  Trinidad,  the  proclamation  of  5lh  Feb- 
ruary, 1814,  and  the  Order  in  Council  of  6th  April,  1818,  have  since  made  ample  aod 
particular  provisions  respecting  the  execution,  registry,  ^c,  of  all  mortgages,  contracts, 
deeds,  &c.,  affecting  real  property  and  slaves  in  that  island;  both  of  which  see  in  Ap> 
pendix  O.  P. 

By  L.  10.  tit  13.  P.  5.,  a  mortgagor  cannot  gront  a  second  niortgsge  without  the  know, 
ledge  and  consent  {sin  sabiduria  y  ain  tnandado),  of  the  first  mortgagee,  unless  the  mort- 
gaged property  should  be  worth  the  amount  of  both  debts;  otherwise,  besides  being  obliged 
to  give  another  or  avaiiuble  mortguge  to  the  second  creditor,  the  mortgagor  is  guilty  of 
fraud,  or  atelHonaie^  and  is  liable  to  be  punished  at  the  discretion  of  the  judge.  In  respect 
to  England,  by  the  4th  and  5th  W.  Sf  ilf ,  if  any  person  mortgages  his  estate,  and  does 
not  previously  inform  the  mortgagee,  in  writing,  of  a  prior  mortgage,  or  of  any  judgment 
or  incumbrance  which  he  has  voluntarily  brought  apon  the  estate;  the  mortgagee  t^hall 
hold  the  estate  as  an  absolute  purchaser,  free  from  the  equity  of  redemption  of  the  mort- 
gagor.   See  Mr.  Chfistiao's  note  (2),  Blac.  Com,  p.  159.  ch.  10.,  and  the  Act  cited. 

73  Add.  cap.  13. 
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not  be  a  mortgage  creditor,  provided  that  the  first  creditor  whom  he 
pays  cede  to  him  his  right,  Olea^  de  ces,  jtir.  tit.  5.  qua?st.  1.  d  num. 
15.  al  18.  4th,  That  the  mortgage  creditor,  with  an  instrument  made 
by  a  public  escribano,^  {de  gvaraniiguia  6  de  tercio)  is  preferred  to 
a  creditor  who  has  none;  unless  the  second  has  a  private  instrument, 
written  and  signed  with  the  hand  of  the  debtor,  and  witnessed  by 
three  witnesses,^*  L.  13.  tit.  13.  P.  5.  [L.  13.  tit.  13.  P.  5.]  Salgado, 
ibid.  Part.  2.  cap.  81.  n.  29.  5th,  That  if  the  first  creditor  consented 
to  the  mortgaged  property  being  mortgaged  in  favor  of  a  third  per- 
son, the  mortgage  of  the  first  is  determined  in  favor  of  the  layer,  who 
is  considered  anterior  with  respect  to  the  first;  but  he  does  not  obtain 
any  greater  right  to  the  prejudice  of  the  intermediate  creditors  be- 
tween him  ana  the  first  mortgagee,  Salgado^  ibid.  Pdrt.  3.  cap.  13. 
§  un  d  num.  19.  al  44.  6th,  That  if  a  creditor  is  mortgagee  of  en- 
tailed properly,  and  of  that  which  is  not  entailed,  he  ought  to  be  paid 
in  the  first  place  out  of  the  latter,  because  the  obligation  of  the  for- 
mer is  subsidiary,  Salgado,  Part.  2.  cap.  5.  num.  16.  and  17.  7th, 
That  if  the  possessor  of  an  entail  hath  redeemed  an  annuity,  he  en- 
ters into  the  place  of  the  annuity  creditor,  Salgado,  ibid.  Part.  2. 
cap.  7.  8th,  The  first  conditional  creditor,  having  fulfilled  [  183  ] 
the  condition,  is  preferred  to  him  who  hath  not  fulfilled  it,  L.  32.  tit. 
13.  P.  5.  [L.  32.  tit.  13.  P.  5.]  9th,  That  the  mortgage  executed  by 
virtue  of  a  power  {mundato),  does  not  refer  back  to  the  date  of  the 

Eower,  as  to  the  effect  of  being  preferred  to  other  mortgages  executed 
efore  the  date  of  the  mortgage  executed  in  virtue  of  such  power, 
because  the  power  of  itself  produces  nothing,  Sa/gado,  ibid.  Part.  1. 
cap.  30.^* 

The  chirographical  creditors  (chirografarios)  of  the  third  class 
ought  to  be  paid  their  demands  pro  ratOj  from  the  remnant  of  the 

Property;  L.  11.  tit.  14.  P.  5.  [L.  11.  tit.  14.  P.  5 ;]  Rodriguez^  ibid. 
^art.  2.  art  3.  num.  2.  And  it  is  to  be  observed,  that  L.  48.  tit.  25. 
lib.  4.  Rec.  [L.  5.  tit  24.  lib.  10.  Nov.  Rec.]  considers  as  privileged 
the  creditor  who  has  a  bond  on  stamped  paper,  in  respect  of  him 
who  has  not. 

To  the  third  principle  appertains,  1st,  That  the  debtor,  forming  a 
concurso,  is  not  obliged  to  pay  the  debts  which,  by  reason  of  his 
insufficiency  of  property,  remain  unsatisfied,  although  he  may  after- 
wards attain  to  better  fortune ;^^  in  which  respect,  this  proceeding 

*»  flee  L.  10.  tit  13.  P.  5.  ^  See  Appendix  O.  and  P. 

9  See  note  ^,  p.  176.  ante, 

^  The  debtor,  mys  PalaeuHtt  although  he  forma  a  eoneuno,  ii  not  thereby  discharged 
Irom  the  payment  of  those  debts  which,  for  want  of  property  or  meana,  remain  unsatia- 
fied.  For,  by  the  eoneurso^  neither  the  natural  nor  civil  obligation  he  ia  under  to  paj 
them  is  extinguiahed.  Therefore,  if  the  debtor  should  arrive  at  belter  fortune  aflcr  the 
emncwrMOt  he  snail  be  obliged  to  pay,  out  of  hia  newly. acquired  property,  his  creditora  who 
are  unaatiafied.  The  only  thing  which  L.  3.  tit  l.**.  P.  5,  allows  him,  in  this  case,  ia  the 
benefit  of  competency,  which  meana  aliment  from  his  property  so  acquired,  and  even  to 
this  it  offers  an  exception  in  two  cases;  thut  is  to  say,  when  he  should  have  any  office 
or  emplaymeDt  by  which  to  earn  a  livelihood,  L.  15.  tit  10.  P.  5.  al  Jin;  and  when  the 
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{juicio^)  differs  from  the  cession  of  property.  2d,  That  the  property 
being  already  adjudged,  sold  (rematados),  and  the  term  expired,  if  a 
better  bidder  offers,  he  ought  to  be  accepted,  which  is  special  in  the 
proceeding  of  concurso^  for  the  interest  of  the  creditors  and  of  the 
debtor,  Salgado,  ibid.  Part  2.  cap.  2,^  3d,  That,  as  the  property  of 
the  cqncurso  is  destined  for  the  payment  of  the  creditors,  and  the 
debtor  cannot  administer  it,  he  is  incapacitated  from  making  any 
contract  with  respect  to  it,  SalgadOyibid,  Part.  1.  cap.  14.  n.  4.  a/ 21. 
4th,  That,  by  this  proceeding,  the  power  is  extinguished,  which  the 
debtor  gave  to  another  person  to  administer,  pay,  &c.,  Salgadoy  ibid. 
Part.  1.  cap.  2S.  5th,  That,  if  the  debtor,  during  this  proceeding,^^ 
should  alien  his  property,  or  part  of  it,  in  fraud  of  his  creditors,  they 
may  annul  the  alienation  or  transfer,  within  a  year  after  they  knew 
of  it,  except  it  was  made  in  favor  of  a  minor  {huerfanOy)  who  ought 
to  be  reimbursed  for  the  price  or  value,  LI.  7  and  15.^  tit.  15.  P.  5. 
[LI.  7  and  15.  tit.  15.  P.  5.]  6th,  But  notwithstanding  this,  the  debtor 
may  renounce  an  inheritance  or  legacy,  &c.,  because  it  is  one  thing 
to  aliene,  and  another  not  to  acquire,  Salgadoy  ibid.  Part.  2.  cap.  24. 
num.  4.  5.  6.  and  17.  7th,  That  if  the  property  of  the  debtor  should 
[  184  ]  not  be  sufficient  to  pay  his  debts,  the  sales  which  shall  have 
been  in  contradiction  (4  opoaicion)  of  his  creditors  or  their  attor- 
neys,'*^  within  the  year,  may  be  set  aside  or  annulled,  L.  8.  tit.  15.  P. 
5.  [L.  8.  tit.  15.  P.  5.]  8th,  That  the  debtor  may  pay  whichever  of 
his  creditors  he  pleases,  even  in  case  of  not  having  sufficient  pro- 
perty, provided  it  be  before  he  makes  a  cession  of  his  property,  or 
before  a  concurso  of  his  creditors  takes  place;  and  if  otherwise,  they 
have  a  right  to  demand  the  return  of  what  shall  have  been  received 
by  the  person  whom  the  debtor  hath  paid,'*  L.  9.  lit.  15.  P.  5.  [L.  9. 
tit.  15.  P.  5]  9th,  That  if  creditors  of  a  lower  degree  were  paid  in 
preference  to  those  of  a  higher  degree,  the  latter  may  demand  or  pro- 
ceed against  any  of  the  former  they  may  please,  for  the  revocation  of 
the  payment,  and  recover  the  sum  which  such  posterior  creditors 
have  received  against  the  due  order  of  payment,  Salgado,  Part.  3. 

creditor  or  creditors  unsotisfied,  should  be  so  poor  as  not  to  hare  wherewithal  to  support 
themselves;  and  the  Learned  Professor  refers  to  Fehrero  {reformado)  Lib.  3.  cap.  2.  §  3.  n. 
154.  (not  161 .  as  cited.)  See  also  n.  153.  and  155.  ibid,  and  Lib.  3.  cap.  3.  4  1.  n.  19.  It  is 
to  t>o  observed,  that  L.  15.  tit.  10.  p.  5.  relates  to  a  bankruptcy  or  distress  occasioned  by 
the  demands  of  one  copartner  against  another,  and  that  the  Learned  Professor  has  incor- 
porated  an  oliservAtion  of  Greg,  L»p.  Gi.  8.  L.  15.  tit.  10.  P.  5.  on  the  law  itself,  which 
will  not  be  there  found,  as  to  the  debtor  having?  an  office  or  employment,  or  he  has  taken 
it  from  Ftbrtro  {reformado)^  whom  he  cites.  Both  the  laws  cited  in  this  note  forbid  tJie 
strippincr  the  bankrupt  of  all  his  subsequently  acquired  property  for  the  satisfaction  of  old 
unsatisfied  claims,  and  require  sufficient  to  be  left  him  thereout  for  bis  support. 

77  Numb.  12.  «l  »e4f, 

n  L.  7.  tit.  15.  P.  5.  cited,  says,  afUr  the  debtor  es  eondemnado  en  juicio, 

7>  There  is  no  such  I&w  in  tit  15.  P.  5. 

80  Licet  non  eon$iet  aliter  de partieipatione  fraudi$^  says  Greg.  Lop.  GI.  1.  L.  8.  tit.  15. 
P.  5.  cited. 

>i  This,  observes  Palaeioi,  takes  place  in  rrspect  of  creditors  of  eqnal  ri|rht;  for  if  it 
should  not  be  so  understood,  this  doctrine  would  be  contrary  to  that  laid  down  in  the  8th, 
or  fgllowinf  number  of  this  soclion.    See  Greg,  Lop,  GU  3.  L.  9.  til.  15.  P.  5.  cited. 
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cap.  14.  ^  n.  19.  a/ 29.  10th,  That  releases  or  discharges  by  the 
debtor  of  debts  due  to  him,  in  prejudice  of  his  creditors,  are  not 
ralid  «  L:  12.  tit.  15.  P.  5.  [L.  12.  tit.  15.  P.  5.]  1 1th,  That  if,  dur- 
iog  the  proceeding  of  concurso,  the  inability  of  the  debtor  to  pay, 
appears  manifestly,  the  creditors  may  have  recourse  to  his  sureties, 
Salgado,  ibid.  Part.  1.  cap.  23. 

s  When,  obfleiTOB  Paladot,  (at  does  also  L.  13.  tit.  15.  P.  5.  cited,)  this  is  done  frandn. 
leotly,  and  the  debtors,  in  fiivor  of  whom  the  discharge  is  granted,  are  cognisant  of  the 
finud,  and  the  consideration  or  cause  of  their  debt  is  onerous;  for  if  it  were  lucrative,  their 
knowledge  of  the  fraud  would  not  be  necessary  to  render  the  release  invalid,  and  ho 
refers  to  L.  7.  tit  15.  P.  5,  and  to  Greg,  Lop,  Gl.  (3.  3. 4. 5.)  on  Law  12.  ibid. 
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TITLE  XII. 

of  commission^  attthority,  or  power  or  attornst 

(mandamiento). 

Cap.  1.  A  commission  (mandamienio)  is  a  contract  of  [  186  ] 
good  faith,  by  which  one  person  commits  to  the  gratuitous  charge 
of  another  his  aflairs,  and  the  latter  accepts  the  charge.  It  may  be 
advantageous  to  the  constituent  alone,  to  a  third  person,  or  to  the 
principal  jointly  with  a  third  person,*  LI.  20.  and  21,  tit.  12.  P.  5.  [LI 
25.  and  21.  tit.  12.  P.  5.]  in  as  much  as  the  two  kinds  mentioned  in 
L,  22,  tit.  12.  P.  5.  [L.  22.  tit.  12.  P.  5]  are  more  in  the  nature  of  a 
debt  with  interest  {al  crediio  con  interts)^  and  that  in  L.  23.  Ibid. 
[L.  23.  tit  12.  P.  5.]  is  reduced  to  simple  advice  or  counsel.  From 
this  we  derive  two  principles:  1st,  That  this  contract  is  perfected  by 
mutual  consent.  2d,  That  in  it  the  faith  or  friendship  of  the  party  is 
particularly  considered. 

From  the  first  principle,  it  is  inferred,  1st,  That  the  commission 
may  be  aniongst  absent  persons  by  letters  {cartas)^  and  messengers 
{mensageros)j  limited,  or  for  a  certain  time,  under  condition,*  &c., 
L.  24.  tit.  12.  P.  5.  [L.  24.  tit.  12.  P.  5.]  2d,  That  the  ratification  has 
the  force  or  effect  of  a  commission  {mandato);  e.  g.  if  one  without 
the  order  of  another  shall  recover  and  pay  his  debts,  and  the  laUer 
shall  subsequently  approve  of  it,  L.  32.  tit.  12.  P.  5.  [L.  32.  tit.  12. 
P.  5.]  3d,  That  the  mandamiento  is  at  an  end,  by  the  dissent  of  the 
parties,  by  renunciation,^  and  by  the  death  of  the  mandator  or  of  the 
mandatee. 

>  Or,  Bays  Palaeia»^  to  the  mandator  and  the  mandatee^  or  to  the  mandatee  and  a  third 
person,  or  to  the  mandatee  alone.  There  are  the  kinds  which  are  pointed  out  by  LI.  22. 
and  23.  tit  13.  P.  5.,  which  properly  belong  to  this  title,  although  that  mentioned  in  L. 
23.  is,  as  the  authors  say,  more  advice  or  counsel,  than  commission;  on  account  of  which 
the  adviser  is  not  bound  or  liable  for  any  thing,  unless  the  advice  should  have  been  i^ivcn 
with  an  evil  desij^n  {con  mala  inttneion),  and  any  injury  should  result  to  the  person  advised; 
for  in  this  case  the  adviser  would  bo  obliged  to  payr  See  Wood*§  Inat,  C,  L.  book  3.  ch. 
5.  p.  342.  and  343. 

>  Or  general,  epedal,  or  aUoJute,    See  L.  24.  tit  13.  P.  5.  eited. 

*  Palacio9  says,  there  is  no  royal  law  or  statute  .which  declares  that  the  commission 
is  pot  an  end  to  or  dissolved,  by  the  renunciation  of  the  mandatee,  and  if  attention  is 
paid  to  the  words  of  L.  30.  tit  13,  P.  5.;  for  if  the  mandatee  receives  or  undertakes  the 
commission,  who  is  obliged  to  falfil  it,  we  should  say,  that  the  mandatee  cannot  renounce 
it;  and  more  so,  if  to  this  is  added  L.  I.  tit.  1.  lib.  lO.Nov.Rec  [L.  3.  tit  16.  lib.  5.  Rec] 
Perhaps  the  Lramed  Professor's  objection  may  be  obviated  by  saying,timety  renunciation. 
L.  30.  tit  12.  P.  5.  adds,  that  if  he  who  receives,  id  esf,  undertakes  a  commission,  is  guilty 
of  any  fraud  in  not  fulfillini?  the  commission,  or  if  by  his  ftolt  {culpa),  any  damogc  rct>ults 
to  the  mandator,  the  mandatee  is  li  ible  for  it  And  Oreg.  Lop,  GI.  5.,  same  law,  say^, 
that  this  liability  is  for  the  smallest  {levieeima)  fault  or  neglect.  It  is  to  be  recollected, 
that  the  commission  roust  bo  ondertakoa  gratia*    The  notions  of  friendship  are,  perhaps. 
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From  the  second  principle  it  is  deduced,  1st,  That  the  mandatee 
ought  not  to  exceed  the  limits  of  his  authority  which  are  expressed 
in  the  power.  2d,  That  the  mandatee  has  his  action  to  recover  the 
expenses  which  he  has  incurred  on  account  of  the  mandator,  L.  25. 
tit.  12.  P.  5.  [L.  25,  tit.  12.  P.  5.] 

Cap.  2.  Here  belongs  also  the  voluntary  attorney,  or  ne^oiiomm 
gtstor  of  the  Romans;  that  is,  one  who  takes  charge  of  other  persons' 
business  without  the  knowledge  of  the  owner. 

Hence  arises  this  axiom:  That  the  owner  or  principal  remains 
obliged  by  a  consent  presumed  from  the  advantage  which  he  derives. 

From  this  we  infer,  1st,  That  if  any  one,  without  an  authority  or 
commission  {mandato),  administers,  improves,  and  benefits  the  pro- 
perty  of  an  absent  person,  he  may  recover  the  expenses  from  the 
owner,  to  whom  he  shall  be  obliged  to  give  a  just  or  perfect  account 
of  all  that  has  been  done  by  him,  LI.  26.  and  31.  tit.  12.  P.  5.  [LI.  26. 
and  31.  tit  12.  P.  5.]  2d,  The 'same  is  understood  of  the  expenses 
incurred  on  the  property  of  a  minor  (huer/ano)^  except  with  [  187  ] 
respect  to  those  which  are  not  permanent,  which  the  minor  is  not 
obliged  to  pay,^  L.  28.  tit.  12.  P.  5.  [L.  28.  tit.  12.  P.  5.]  3d,  That 
although  a  person  with  a  bad  intention  laid  out  expenses  on  the  pro- 
perty of  another,  from  which  it  derived  benefit,  he  may  retain  for 
them;  but  not  for  those  from  which  utility  resulted  to  the  property,'  L. 
29.  tit.  12.  P.  5.  [L.  29.  tit.  12.  P.  5.]  4th,  That  the  administrator 
of  another's  property,  is  obliged  to  pay  the  injury  (ios  petjuicios) 
occasioned  by  his  fault  or  fraud,  unless  it  be,  that  finding  the  property 
entirely  abandoned,  he  was  desirous  of  administering  it  out  of  pure 
compassion,**  L.  30.  tit.  12.  P.  5.  [L.  30.  tit.  12.  P.  5]  5th,  That 
whoever  intermeddles  in  the  administration  of  the  aflfairs  of  another 
without  a  commission  [mandator),  only  ought  to  do  that  which  the 
principal  was  accustomed  to  do;  and,  acting  otherwise,  he  shall  be 
responsible  for  the  damages  which  he  might  occasion,^  L.  33.  tit.  12. 
P.  5.  [L.  33.  tit.  12.  P.  5.]     6th,  That  if  any  one,  out  of  charity,  un- 

not  carried  id  modern  times  to  that  exalted  or  refined  pitch  they  were  wont  to  be  amon^ 
the  Rom  ins,  and  tiie  considerations  vogg-e^ted  by  this  note  may  induce  groat  caution  in 
respect  of  andertakin)^  such  an  office  or  duty. 

-t  L.2S.  tit  12.  P.  5.  flays,  that  if  tho  espcDfesIaid  out  on  the  property  of  a  minor  of  14 
yoam  nhould  bo  nccesrary,  the  voluntary  attorney  who  incurred  them  ooffht  to  recover 
them  from  the  minor;  but  that  if  6uch  expenscaor  outlays  should  appear  useful  at  first,  and 
itJiould  aAerwdrds  turn  out  they  were  not  so,  the  tutor  under  whoine  tutelage  the  minor 
should  be,  is  bound  to  pay  them.  In  the  instance  hitherto  put  in  the  text,  buenafe  is  con- 
sidered to  have  actuated  the  negotiorum  ge$tor, 

i  Not    thoee  it  should  be,  observes  Pa/acios,  from  wbicb  utility  did  not  result  to  the 

property. 

*  Palaeiom  observe*,  that  L.  30.  lit  12.  P.  5.  cited,  does  not  make  this  exception;  but 
what  it  saye  is,  that  if  prejudice  or  injury  to  the  proprietor  should  be  occasioned  by  fraud, 
the  admin ivtrator,  in  every  such  case,  is  bound  to  moke  it  good,  even  though  he  be  a 
person  who  administered  from  pure  compassion;  and  that  Greg,  hof,  Gl.  3.  on  the  same 
Uw,  addff,  this  last  perpon  is  also  obliged  to  make  good  that  occasioned  by  his  grors  fault, 
{jMlpa  lala)\  which  alMo  accompanies  or  is  compared  with  fraud. 

7  Whether  occanioncd  by  his  fault  or  by  casual  or  unforeseen  cvcntsi  or  in  any  way 
whatsoever.     See  L.  33.  tit  12,  P.  5.  cited. 
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dertakes  the  education  and  bringing  up  of  any  minor  (htierfano),  he 
cannot  demand  or  recover  the  expenses  which  he  shall  have  incurred 
by  reason  thereof,  L.  35.  (it.  12.  P.  5.  [L.  35.  tit.  13.  P.  5.;]  excepting, 
if  the  mother,  grandmother  or  stepfather,  having  under  their  power  or 
care  their  children  or  grandchildren,  &c.,  furnished  them  aliment,  and 
educated  or  brought  them  up,  protesting  or  declaring  that  they  did  it 
with  the  intention  of  being  reimbursed  from  the  minor's  property,' 
LI  36.  and  37.  tit.  12.  P.  5.  [LI.  36.  and  37.  tit.  12.  P.  5.] 

Cap.  3.  By  j9uto  acordalo  of  5lhMay,  1766,  cap.  7.,  [L.  1.  tit.  18. 
lib.  7.  Nov.  Kec.,]  it  was  ordered  that  every  town  (coTw^n),  or  corpo- 
ration {concejo)j^\io\x\dL  elect  every  year  a  public  procurator  or  attor- 
ney syndic  [procurador  sindico  personero  del  publico);  vfhxch  ought 
to  be  done  by  the  town  {pueblo)^  being  divided  into  districts  or  wards 
(barrios),  as  the  instmction  of  26th  June  of  the  same  year,  1766, 
more  fully  provides;  and  inasmuch  as  in  many  towns  the  office  of 
procurador  syndic  is  sold  [enagenddo),  or  devolves  by  custom  or 
by  privilege  upon  a  particular  regidor  of  the  cabildo,  or  the  latter  is 
accustomed  to  elect  or  propose  him,  it  was  ordered  that  in  such  towiis 
the  public  should  choose  annually  a  procurador,  Cedulas  de  15th  No- 
vember, 1767.  L.  3.  tit.  18.  lib.  7.  Nov.  Rec.  These  attorneys  have 
their  seat  in  the  cabildo  after  the  syndic,  and  the  meetings  with  re* 
spect  to  the  public  granaries  (rfc  posito),  with  a  right  to  ask  and  pro- 
pose every  thing  which  may  appear  conducive  to  the  public  benefit, 
but  without  a  right  of  voting  in  the  like  way  as  the  syndics,  who  have 
never  enjoyed  it,  as  may  be  seen  more  at  large  in  the  cedulas  referred 
to. 

s  L.  37.  tit.  13.  P.  5.,  as  regards  stepfathers,  says,  that  notwithstanding  this  declaration 
if  the  yoQth  ahoald  be  of  an  age  lo  be  serviceable  to  his  stepfather,  bis  senriees  shall  be  an 
equivalent  or  compensation  for  the  expense  of  mainlaining  him,  but  not  for  extraordinarj 
expenses,  or  those  incurred  In  the  care,  &.c ,  of  the  youth's  property;  and  that  what  is  said 
in  this  law  as  to  step-parents  having  charge,  &c.,  of  their  step^iiiidren,  is  understood  to 
apply  to  all  persons  having  charge  of  other  people's  children. 
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or  PUECHA8E  ASD  SALE,  OR  BUYING  AND  SELLING  (COMPRA  T  VENT A). 

Cap.  1.  Of  the  contracts  which  are  onerous  to  both  [  188  ] 
parties,  the  first  is  that  of  sale  and  purchase,  or  selling  and  buying. 
This  contract  is  a  sort  of  agreement  which  men  ijiake  use  of  among 
themselves,  and  is  made  with  the  consent  of  both  parties  for  a  certain 
price  which  the  purchaser  and  seller  agree  upon,  L.  1.  tit  5.  P.  5. 
[L.  1.  tit  5.  P.  5.] 

§  1.  From  this  definition  it  follows,  1st,  That  purchase  and  sale 
is  perfect  or  complete  by  the  consent  of  both  parties.  2d,  That 
every  thing  in  commerce,  or  that  is  not  prohibited,  may  be  sold  and 
purchased.  3d,  That  the  price  ought  to  be  certain,  just,  and  for 
money  counted  (en  dinero  coniaeio.)  4th,  That  this  contract  is 
onerous  to  both  parties. 

From  the  first  axiom  it  is  deduced,  1st,  That  all  those  may  sell 
and  purchase,  who  may  consent  freely,^  L.  2.  tit  5.  P.  5.,  [L.  2.  tit 
5.  P.  5.]  whether  by  parol,  by  letter  (carta)^  by  messenger  {mensa-- 
gero)^  or  by  deed,  LI.  8.  and  48.  tit  5.  P.  5.  [LL  8.  and  48.  tit  5.  P.  5.] 
2d,  That  children  under  the  paternal  power  cannot  purchase,  nor 
can  merchants  sell  to  them,*  L.  22.  tit  11.  lib.  5.  Rec,  [L.  17.  tit  1. 
lib.  10.  Nov.  Rec.;}  neither  can  students,  L.  4.  tit  7.  lib.  1.  Rec. 
[L.  1.  tit.  6.  lib.  2.  Nov.  Rec]  3d,  that  the  son  can  only  sell  to  his 
father  his  property  called  easirense  6  quasi^  L.  2.  tit  5.  P.  5,  [L.  2. 
tit  5.  P.  5.]  4th,  That  no  person  can  be  compelled  to  sell  his  pro- 
perty by  force,  unless  public  utility  requires  it,  L.  3.  tit  5.  P.  5., 
Goniezy  lib.  2.  var.  res.  cap.  ?.'  5th,  That  for  want  of  this  free  con- 
sent, guardians  and  executors  cannot  purchase  any  of  the  property 
which  they  administer,  L.  23.  tit  11.  lib.  5.  Rec,  [L.  I.  tit.  12.  lib. 
10.  Nov.  RecJ  unless  a  decree  should  be  previously  given  by  the 
judge,  stating  its  advantage  to  the  minor,^  L.  4.  tit  5.  P.  5.  [Jj.  4.  t^t 
S.  P.  5.j    6tli,  That  the  sales  made  by  the  judges,  compel-  [  189  ] 

I  Who  mtj  bind  themselfes,  and  mntoally  contract  with  one  another.  See  L.  2  tit 
5.  P.  5. 

s  Under  the  paternal  power  without  content  of  fathers;  nor  minora,  withoat  consent  of 
guardian.    Bee  the  law  cited 

*  Numb.  51. 

<  Palaeioif  in  a  note  on  a  (brmer  part  of  the  text.  Lib.  1.  tit.  3.  §  2.,  observes,  that 
when  L.  33.  tit  11.  lib.  5.  Ree,  (L.  1.  tit  12.  lib.  10.  Nov.  Rec)  prohibiu  the  ffaardian 
from  purehasinflr  any  thing  belonging  to  the  ward,  it  does  not  add  that  he  majr  do  it  with 
tlie  authority  of  the  judge,  and  the  consent  of  the  co  guardians,  and  that  the  interpreters 
dispole,  whether  bj  this  law  of  the  Ree,  L.  4.  tit  5.  P.  5.  was  repealed  or  altered,  which, 
with  the  obnervance  of  those  reqaisites,  permitted  the  parehaee.  See  Greg.  Lof.  GL  S, 
L.  1  tit  5.  P.  5.,  and  Axemi^  on  L.  83.  tit  11.  lib.  5.  Rm.  d.  3. 4. 5.  6. 
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ling  any  ];)ersoQ  to  purchase  the  property  of  delinquents,  are  null,  L. 
18.  lit.  1.  lib.  8.  Rec.  [L.  7.  tit  12.  lib.  10.  Nov.  Rec]  7ih,  That 
the  sale  made  against  one's  will  or  consent,  and  through  fraud  or 
deceit  on  the  part  of  the  purchaser,  is  not  valid,'  L.  57.  tit  5.  P.  5. 
[L.  57.  tit  5.  P.  5.]  8th,  That  the  sale^  made  with  another  person's 
money  is  valid,  except  it  be  of  persons  privileged  mentioned  by  L. 
49.  tit  5.  P.  5.  [L.  49.  tit' 5.  P.  5.] 

From  the  sarpe  it  follows,  9tb,  That  if  the  parties  diould  disagree 
about  the  price  or  as  to  the  thing  sold,  the  sale  is  not  valid;  or  if  there 
should  be  a  fraudulent  error  or  mistake  as  to  the  material  of  which 
the  thing  is  composed,  as  selling  brass  for  gold/  &e.  LI.  20.  and  21.  tit. 
5»  P.  5.  [LI.  20.  and  21.  tit  5.  P.  5.]  lOtb,  That  this  contract  is  per- 
fect or  complete  as  soon  as  the  purcha;ser  and  seller  are  agreed  upon 
the  price  of  the  thing,  although  no  earnest  money  may  have  been 
paid  nor  given,"  L.  6.  tit.  5.  P.  5.,  and  L.  2.  tit  16.  lib.  5.  Rec.,  [L. 
6.  tit  5.  P.  5.  and  L.  1.  tit  1.  lib.  10.  Nov.  Uec*]  in  virtue  of  which 
last  law,  every  obligation  derives  its  force  from  mutual  consent 

From  the  second  action  it  is  inferred,  Ut,  That  thexe  is  no  diflference 
with  respect  to  purchase  and  sale,  whether  the  thing  which  is  the 
object  of  it  exists  now,  or  may  exist  hereafter^  as  the  fruits  of  au 
estate;  and  if  these  shall  not  grow,  the  price  shall  be  restored  to  thd 
purchaser,  unless  they  were  purchased  at  a  hazard  {&  la  veniura); 
ex.  f(r.  the  first  fieh  that  is  caught  or  killed,  L.  1  i.  tit  5.  P.  5.  [L.  11. 
tit.  5.  p.  5.]  But  if  tliese yrtitVtf  should  be  sold  with  the  knowledge 
of  the  vendor  that  the  thing  sold  would  not  produce  them,  although 

*  Sale  antde  tbroogh  fear,  fbree^  or  fraud.  See  LI.  56.  and  57.  lit  5.  P.  5.  IVilsdbe 
•fk^a,  if  the  aale  is  aj(i^inat  will  or  cooneot  altbougii  wiUioQt  icaiid  or  deceit,  it  ia  void;  if 
with  fraud  or  deceit  aloi^e«  it  is  either  void  imfiiod lately,  or  may  be  prayed  to  be  de* 
Glared  void,  or  the  price  be  either  reduced  to  what  is  the  just  value,  or  the  anle  annulled. 
If  fraud  or  deceit  was  the  cause  of  the  contract,  and  inducement  to  it,  the  ooniract  is 
v6id.  It  nnay  be  pcaycd  to  be  annulled  or  made  void,  if  there  should  be  any  £iuit  or 
defect  in  the  thing  sold,  and  the  seller  should  not  have  nwnlfeated  or  poiuted  it  out;  ia 
which  case,  the  purchaser  may  return  the  thin^,  and  demand  back  the  sum  paid  for  it 
{rtihibiioTia^y  L.  65,  tit  5.  P.  5.,  and  it  may  be  prayed,  that  the  price  be  reduced  to  the 
jnat  value,  whon  .there  should  have  been  deceit  or  lesion  in  more  than  half  the  just  value; 
in  which  last  oase,  the  persoo  dcoeived  may  p^y,  either  thai  the  sale  be  anouUed,  or  be 
reduced  to  the  just  value  (jquanUf  minini»^  which  shall  be  optional  with  the  person  ^ilty 
of  the  deceit,  L.  56.  tit.  5.  P.  5.  See  the  same  stated  in  WooiTs  /ns<.  Ciia,  Law^  book  3, 
ehap.  5.  p»  230. 

<  Read  pucchasc;  and  in  eueli  caw,  the  property  perohaMd  belongs  to  the  peraoq  by 
and  in  whose  name  bouf^fht,  and  not  to  ttie  owner  of  the  money,  except  the  money 
bebnged  to  knizhlB  in  the  court  of  the  king,  minors,  or  femme  coverte^  as  doU  aQ4 
others,  mentioned  in  L.  49.  tit  5.  P.  5.,  cited. 

7  Palaeiot  says,  if  the  error  should  be  in  the  substance  or  body  of  the  thing*  apld, 
whether  it  be  firaudulently  made  or  not,  the  sale  is  void,  as  may  be  seen  by  LL  20.  and 
31.  tit  5.  P.  5.,  cited. 

s  See  Proclamation,  Trinidad,  5th  February,  1814,  and  Order  in  Council,  6th  April, 
1818,  Appendix  O.  P.  See  almi  the  distinction  made  by  L.  6.  tit  5.  P.  5.,  as  to  vHien  it 
if  contracted  that  the  sale  shall  be  by  deed  Carr(tf,)  in  which  case,  the  party  may  repent 
before  the  execution  of  the  deed. 

*  The  text  says  *«  que  exUle,  or  ha  de  extMiir;^  and  toe  Greg,  Lop.  Gl.  1.  and  2.  on  L. 
11.  tit  5.  P.  5.,eited. 
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the  contract  is  valid,  he  is  bound  to  reimburse  the  purchaser  for  the 
damages  and  prejudices  which  may  have  resulted  to  the  latter  from 
not  having  the  fruits,^^  L.  12.  tit.  5.  P.  5.  [L.  12.  tit.  5.  P.  5.]  2d, 
That  things  incorporeal  may  be  the  object  of  this  contract:  ex.  gr. 
rights,  actions,  &c.,  L.  13.  tit.  5.  P.  5.  [L.  13.  tit.  5.  P.  5.]  3d,  That 
the  property  of  another  person  may  be  sold,  the  vendor  entering  into 
a  warranty"  {saliendo  d  la  eviccion),  if  the  owner  should  recover  it 
at  law;  of  which  we  shall  speak  hereafter,  L.  19.  tit.  5.  P.  5.  But 
if  the  king  should  sell  another  person's  property  as  his  own,  the 
owner  shall  recover  its  value  within  four  years,"  L.  53.  tit.  5.  P.  5. 
[L.  53.  tit.  5.  P.  5.]  Castillo^  L.  3.  Controversy  cap.  6.  4th,  That  a 
person  may  sell  the  thing  which  he  has  conjointly  with  another,  pro- 
vided he  pays  the  amount  of  his  partner's  share,  unless  a  proceeding 
or  suit  for  a  division  hath  been  previously  instituted,"  L.  53.  tit.  5.  P. 
5.  [L.  53.  tit.  5.  P.  5.]  5th,  That  the  sale  of  that  which  is  [  190  ] 
destroyed,  pulled  down,  or  burnt  in  whole,  or  the  greater  part,"  is 
not  valid;  but  if  it  be  only  in  the  smaller  part,  the  contract  will  be 
valid,  making  a  reduction  in  the  price  for  what  it  shall  be  worth  less 
on  account  of  this  deterioration,  except  the  thing  should  have  been 
sold  under  these  circumstances,  with  the  knowledge  of  the  seller,  for 
then,  although  the  contract  does  not  subsist,  he  is  obliged  to  pay  the 
damages  and  prejudices  to  the  purchaser,  L.  14.  tit.  5.  P.  5.*'  {L,  14. 
tit.  5.  P.  5  ] 

§  2.  From  the  same  axiom  it  results  that  the  following  cannot  be 
sold:  1st,  Sacred  things,  unless  they  are  sold  as  accessory  to  some 
territory  or  seigniory,*^  L.  15.  tit.  5.  P.  5.  [L.  15.  tit.  5.  P.  5.]  or  under 

'•  Or  the  Talae  of  the/ratto. 

"  Tho  sale  by  ft  person  t>r  another**  property  ie  Tftlid,  says  PaZaetos,  whether  the  vendor 
enten  into  or  a^ees  to  the  warranty  (i^iceion)  or  not;  for  the  nature  of  this  contract 
carries  with  it  the  circamstances  of  warranty,  whether  it  be  expressed  or  not;  what  is  to 
be  anderstood  here  is,  that  if  the  purchaser  knew  that  the  property  belonged  to  some- 
body else  wlien  he  bought  it,  and  if  he  is  afterwards  condemned  to  restore  it  to  the  owner, 
the  vendor  would  not  be  bound  to  return  him  the  price,  unless  he  should  have  been  bound 
to  the  warranty;  but  if  the  purchaser  was  ignorant  that  it  was  another*s  property,  the 
▼cndor  would  be  obliged  to  return  to  tiie  purchaser  the  price  paid,  together  with  the 
damages  which  may  have  resulted  to  him  by  this  sale.  See  L.  19.  tit.  5.  P.  5.,  cited;  also 
Woo^9  Inti,  C.  Ih,  book  3.  c.  5.  p.  233. 

»  That  is,  says  Palaeioit  the  dominion  is  immediately  transferred  to  the  purchaser,  and 
the  owner  remains  only  with  the  power  or  right  of  demanding  its  value  from  the  king 
within  four  years.  L.  53.  tit  15.  P.  5.,  cited. 

IS  Palaeuu  says,  that  in  the  case  proposed,  the  partner  either  sells  the  whole,  or  only 
bis  share;  if  the  whole,  he  did  it  without  an  authority  or  power  for  doing  so;  and  if  he 
aoly  sells  his  share,  which  is  only  what  he  can  do,  he  has  nothing  to  pay  to  his  co.part- 
ner:  L.  55.  tit  5.  P.  5.,  declares  more  than  this:  it  is  there  said,  that  the  other  partner  has 
the  right  to  purchase  his  partner's  share  at  the  price  offered  by  the  stranger  (ei  dereeho 
de  tanteo), 

14  The  purchaser  being  ignorant  of  the  fact.    See  I*  14.  tit  5.  P.  5.,  cited. 

^  Then,  says  L.  14.  tit  5.  P.  5«,  cited,  the  contract  subsists,  although  the  vendor  shall 
be  obliged  to  pay  the  vendee  for  all  the  injury  and  damages  that  may  have  resulted  to  him 
by  reason  thereof. 

)*  But  observes  Paladoi,  nothing  in  this  case  should  be  added  to  the  price  on  account 
of  spiritDftl  things,  or  those  annexed  to  them,  for  it  woold  be  simony. 
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the  circQtnstances^^  mentioned  in  L.  2.  tit.  14.  and  L.  3.^  tit  13.  P.  I. 
[L.  2.  tit.  14.  and  L.  3.  tit.  13.  P.  1.]  2d)  Public  things  of  a  town  or 
corporation,  L.  15.  tit.  5.  P.  5.  [L.  1.^.  tit.  5.  P.  5.]  3d,  The  freeman, 
L.  15.  tit  5.  P.  5.  4th,  The  columns  or  pillar^,  beams  {madtro8)^ox 
other  things  which  support  any  useful  building,  cannot  be  removed 
from  their  situation  to  be  sold,  L.  16.  tit.  5.  P.  5.  [L.  16.  tit.  5.  P.  5.] 
5th,  Poisonous  things,  unless  they  are  sold  with  that  moderation  and 
rule  which  the  art  of  medicine  requires  for  its  use,  L.  17.  tit.  5.  P.  5. 
[L.  17.  tit.  5.  P.  5.]  6th,  That  the  judges  and  corregidors  or  any 
of  their  family,  cannot  purchase  an  estate  {heredad)  in  their  juris- 
diction,  but  only  what  is  necessary  for  their  support,^'  L.  5.  tit.  5.  P. 
5.  [L.  5.  tit.  5.  P.  5.]  7th,  That  no  office  of  jurisdiction  or  govern- 
ment can  be  purchased,  LI.  7.  and  8.  tit.  7.  lib.  2.  Rec.^  [LI.  5.  and  6. 
titi  12.  lib.  5.  Nov.  Rec] 

§  3.  To  this  place  also  belong  the  sales  and  purchases  which,  by 
different  laws  of  the  kingdom,  can  only  be  made  under  certain  limita- 
tions; such  as,  1st,  Early  corn  {pan  adeiantado),  which  cannot  be 
purchased  but  at  the  price  it  shall  be  worth  in  the  chief  town  of  the 
district,  L.  17.  tit  11.  lib.  5.  Rec.  [L.  I.  tit  19.  lib.  7.  Nov.  Rec.;]  for 
the  purchase  of  which  the  public  granaries  of  the  kingdom  are  to  be 
preferred,  L.  18.  tit  11.  lib.  5.  Rec.  [LI.  2.  tit  19.  lib.  7.  and  10.  tit 
13.  lib.  10.  Nov.  Rec]  2d,  That  no  person  can  buy  up  wheaft,  bar- 
ley, &c.,  to  resell,  except  the  carriers  who  live  by  carrying  wheat  from 
some  parts  to  others;  but  they  ought  not  to  gather  it  up  in  barns,  nor 
to  put  it  under  ground  to  keep  [ni  ensilarlos),  L.  19.  tit  11.  lib.  5. 
Rec.»»  [L.  3.  tit  19.  lib.  7.  Nov.  Rec]  3d,  That  it  is  prohibited  to 
purchase  up  tares  (a/garrabas)^  irons  (yerros)^  and  salt,  to  resell,  LI. 
24.  and  25.  tit  11.  lib.  5.  Rec  [LI.  7.  and  8,  tit  5.  lib.  9.  Nov.  Rec] 
4th,  That  no  one  who  purchases  silk  in  pod  {en  captilio),  or  bundle 
{fnazo)y  can  resell  it,  except  woven  or  dyed,  L.  25.  tit  12.  lib.  5.  Rec. 
"L.  6  tit  5.  lib.  9.  Nov.  Rec]  5th,  That  live  food  cannot  be  sold  in 
"191  ]  the  same  market  {feria)  in  which  it  shall  be  bought,  L.  7. 
tit  1 4.  lib.  5.  Rec  [L.  4.  tit  7.  lib.  9.  Nov.  Rec  ]  6th,  That  it  is  not 
lawful  to  purchase  provisions  or  necessaries  to  resell  in  the  court  and 
five  leagues  round  about,^  LI.  1,  2,  3,  4,  5,  and  6.  tit  14.  hb.  5.  Rec 
[LI.  6, 7,8, 9, 10.  tit  17.  lib.  3.  Nov.  Rec]  7th,  That  the  sale  of  silks, 
cloths,  &c.,  ought  to  be  regulated  according  to  the  good  economical 

• 

17  By  the  prelates,  with  the  ooneent  of  the  chapter,  in  the  modes  pointed  oot  by  L.  3. 
tit.  14.  P.  1..  cited,  but  the  gifts  of  the  itinf^s  or  qoeeus  to  the  church  cannot  be  so  aliened. 
See  L.  8,  tit.  15.  P.  1.,  as  to  the  transfer  of  the  right  of  presentation. 

»  This  law  relates  to  the  right  of  burial. 

19  Para  comer  6  para  beber^  6  para  wttir.    See  L.  5.  tit.  5.  P.  5.,  eitcd. 

v>  The  laws  cited  in  the  text,  LI.  7.  and  8.  tit  7.  lib.  2.  Rec;  which  are  LI.  5.  and  (k 
tit  13.  lib.  5.,  Noy.  Rec.,  do  not  apply;  and  it  is  supposed,  L.  8.  tit  2.,  and  L.7.  tit.  3.  lib. 
7.  Rec,  are  meant,  which  correspond  witli  L.  8.  tit  4.,  and  L.  9.  tit  5.  lib.  7.  Nov.  Rec, 
which  see. 

>■  This  and  the  subsequently  cited  laws  in  this  part  of  the  text,  are  acts  to  prevent 
forestalling,  regrvting,  engrossing,  &jd. 

92  Sec  the  cases  in  which  it  is  permitted,  in  L.  7.  tit  17.  lib.  3.  cited.  L.  5.  tit  14.  libb 
5.  Rec,  cited  in  the  text,  is  not  inserted  in  the  Ave.  Kee, 
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dispositions  which  are  fully  expressed  in  tit.  13.  lib.  5.  Rec.,^  and 
according  to  the  last  regulations  of  commerce.  8th,  That  the  pur* 
veyors  of  fish  can  only  take  a  supply  to  last  for  two  days  from  the 
retailers  {revendedores)^  L.  20.  tit.  18.  lib.  5.  Rec.  [L.  11.  tit.  13.  lib. 
10.  Nov.  Rec]  9th,  That  the  people  may  take  from  the  contractors 
{arrendadores)  the  half  of  the  bread  they  contract  for  {de  su  arren^ 
damiento)y  at  the  same  prices  at  which  they  contract,  L.  12.  tit.  LK 
lib.  5.  Rec.  [L.  4.  tit.  19.  lib.  7.  Nov.  Rec.]  10th,  That  wool  pur- 
chased to  be  carried  out  of  the  kingdom  may  be  taken  at  the  same 
price,**  L.  48.  tit.  18.  lib.  6.  Rec.  [L*  16.  tit.  13.  lib.  10.  Nov.  Rec] 
11th,  That  the  merchants  cannot  sell  in  the  suburbs,  L.  9.  tit.  1.  lib« 
7.  Rec.  [L.  1.  tit.  32.  lib.  7.  Nov.  Rec]  12th,  That  the  old  clothes 
dealers  may  not  purchase  at  public  auctions,  L.  17.  tit.  12.  lib.  5.  Rec. 
[L.  4.  tit.  12.  lib.  10.  Nov.  Rec]  13thy  That  there  may  not  be  any 
brokers  of  cattle  (corredores  de  ganados)  at  the  fairs,  L.  8.  tit.  14. 
lib.  5.  Rec  [L.  5.  tit.  7.  lib.  9.  Nov.  Rec;]  and  brokers  of  merchandise 
cannot  purchase,  sell,  nor  make  contracts  respecting  their  own  mer- 
chandise, L.  26.  tit.  11.  lib.  5.  Rec.  [L.  4.  tit.  6.  'lib.  9.  Nov.  Rec] 
14th,  That  no  forestaller  or  regrater  may  go  out  on  the  high  roads,  out 
of  the  gates,  &c  to  buy  by  wholesale,  in  order  to  sell  by  retail,  goods 
ivhich  are  brought  to  the  capital  {corte)^  jSuio  2.  tit.  14.  lib.  5.  Rec 
[I^  15.  tit.  17.  lib.  3.  Nov.  Rec]  15th,  That  no  regrater  may  buy 
goods  from  the  manufactories  (de/abricas}  in  order  to  retail,  ^ut.  1. 
tit.  14.  lib.  5.  Rec*^  [L.  9.  tit.  5.  lib.  9.  Nov.  Rec]  16th,  That  the 
sale  of  provisions  and  warlike  stores  to  the  enemies  of  our  holy  faith 
is  prohibited,  under  the  penalty  of  treason,  L.  22.  tit.  5.  P.  5.  [L.  22» 
tit  5.  P.  5.] 

Under  this  axiom  ought  to  be  comprehended,  1st,  The  sales  by  [  192  ] 
the  laity  of  lands  in  mortmain  (de  legos  d  manos.  muertas)  which  pay 
npon  the  duty  (aicaba/a)  the  fifth  of  their  value,  which  John  the  IL 
iosposed  very  abundantly  {d  mat/or  ahundamienlo)  the  13th  April, 
1452,  as  a  tribute  and  charge  on  the  same  lands,^.^ti/o  I.  tit  10.  lib* 
5.  Rec  [L.  12.  tit  5.  lib.  I.  Nov.  Rec]  This  is  the  duty  or  tax 
(derecho)  on  mortmain,  which  the  Cortes  wished  to  increase  to  the 
third,  following  the  example  of  Valencia,  as  is  to  be  seen  in  the  peti- 
tion of  the  Cortes  of  Madrid,  of  1534.    2d,  The  sales  which  are  cov- 


s*  The  lawn  of  this  title  of  the  Ree,  (§ale  of  hroeadea)  are  icattered  through  titles  4.  5. 
&  lib.  9.  tit.  23.  24.  lib.  8.  and  tiL  12.  and  13.  lib.  10.  Nov.  Rec. 

M  Li.  16.  tit  13.  lib.  10,  cited,  says,  half  may  be  taken  away  by  any  inhabitant  on  ai>- 
plication,  for  and  through  judicial  assistance  from  the  intended  exporter,  by  paying  him 
the  same  price  at  which  he  purchased  the  wool. 

^  The  policy  of  the  above  laws,  in  this  part  of  fhe  text,  is,  to  urs  a  moderate  designa. 
lion,  very  questionable,  and  the  punishment  for  their  infraction  will,  perhaps,  be  generally 
considered  disproportionately  and  unnecessarily  severe.  In  England,  the  general  penalty 
for  forestalling,  regrating,  and  engrossing,  offences  by  common  law,  (for  all  the  statutes 
concerning  them  were  repealed  by  I2tb  Geo.  3.  c.  71.)  is,  as  in  other  minute  misdemeanors, 
discretionary  Ane  and  imprisonment    See  4th  voL  Bloc.  Com.  ch.  12.  p.  158. 159. 

*•  See  note  (3)  tit.  5.  lib.  1.  Not.  Rec 
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ertly  made  to  the  injury  of  the  royal  treasury,  on  account  of  tribute, 
tax,  &c.,  of  which  L.  59.  tit.  5.  P.  5.  [L.  59.  tit.  5.  P.  5.]  speaks  * 

[  192  ]  From  the  third  axiom  it  follows,  1st,  That  the  price  of  the 
thing  will  be  certain,  if  it  be  left  to  the  determination  [d  arbitrio)  of 
a  third  person,  and  he  should  specify  or  fix  it;  by  which  decision  the 
parties  ought  to  be  bound,"  unless  the  price  fixed  should  be  dispro- 
portionate, in  which  case,  it  ought  to  be  refornfted  by  the  judgment 
or  award  (juicio)  of  good  rtien;  L.  9.  tit.  5.  P.  5.  [L.  9.  tit.  5.  P.  5.] 
2d,  That  the  sale  will  be  valid  in  which  the  contracting  parties  should 
have  agreed  upon  the  price,  with  reference,  or  agreeably  {arreglado) 
to  the  amount  of  a  sum  of  money  deposited  in  a  particular  box,  bag, 
&c.,  if  any  part  of  it  should  be  found  there,  but  not  if  there  should  be 
none,  L.  10.  tit.  5.  P.  5.  [L.  10.  tit.  5.  P.  5.]  3d,  That  the  price  is 
certain  when  the  thing  is  sold  for  as  much  as  it  was  purchased  for, 
if  there's  a  certainty  as  to  its  having  been  at  first  purchased,*^  L.  10. 
tit.  5.  P.  5.  [L.  10.  tit.  5.  P.  5.]  4th,  That  the  sale  is  not  valid  the 
price  of  which  was  left  to  the  determination  of  one  of  the  parties,  or 
of  an  uncertain  person,**  L.  9.  tit.  5.  P.  5.  [L.  9.  tit.  5.  P.  5.  J 

By  the  fourth  axiom,  it  is  demonstrated,  1st,  That  the  purchaser 
ought  to  pay  the  price  promised,  and  the  vendor  deliver  the  thing 
which  is  sold,  with  every  thing  accessory  to  it,  fruits  ungathered 
{pendieniesy)  &c.  L.  28.  tit.  5.  P.  5.  [L.  28.  tit.  5.  P.  5.]  Otizmanj 
de  Evict,  qusest.  21.  n.  50,  and  therefore  if  a  house  be  sold,  it  passes 
to  the  purchaser  with  all  the  materials  which*  compose  it,'*  except 
those  which  should  not  belong  to  the  vendor,  and  the  furniture  (mne' 
bles)  and  stock  (animaies,)  which  he  might  raise  or  have  there,  LI.  29 
and 30. tit.  5.P.  5.  [Ll.29and30.  tit.  5.  P.5.]  Butif  a  plantation  of  oUveS 
(oiivar)  is  sold,  the  press  {lagar)y  mill,  &c.,  which  should  be  there, 
do  not  pass  to  the  purchaser,  unless  it  is  expressed  in  the  contract,^ 
L.  31.  tit.  5.  P.  5.  [L.  31.  tit.  5.  P.  5.]  2d,  That  all  the  covenants 
and  conditiojis  ought  to  be  observed  by  both  parties,  provided  they 
be  not  opposed  to  the  laws  of  the  kingdom  or  good  manners,  L.  38.  tit. 
5.  P.  5.  [L.  38.  tit.  5.  P.  5.]  3d,  That  the  covenant  that  the  sale  shall 
be  dissolved  or  annulled,  if  the  purchaser  does  not  pay  the  price** 

57  And  bj  the  same  law  5.  tit  59.  P.  5.  if  the  purchaser  is  priyjr  to,  or  co^ieant  of  the 
fraud,  he  snali  forfeit  or  pay  to  the  crown,  oat  of  his  own  property,  the  amount  which  he 
paid,  or  was  to  pay,  for  the  property  so  purchased.  See  also  L.  3.  tit.  7.  lib.  10.  Nov.  Rec. 

58  If  the  person,  to  whom  it  was  lefl  to  fix  a  price,  should  die  before  determining  it,  the 
■ale  would  not  be  valid.    See  L.  9.  tit  5.  P.  5.  alfin, 

^  But  if  it  should  have  come  to  the  seller  as  a  gift,  devise,  &c.,  the  sale,  it  appears, 
would  not,  under  the  proposition  in  the  text,  be  valid.    See  L.  10.  tit  5.  P.  5.  cited,  alfin, 

^  Or  of  an  uncertain  person.  This  is  not  stated  in  the  law,  but  by  Gl.  3.  Oreg,  Lop, 
on  this  law» 

»  Not  fixtures,  which  go  to  the  purchaser.  See  what  sre,  and  what  are  sot  considered 
appurtenances  and  fixtureK,  in  Laws  29  and  30.  tit.  5.  P.  5.  cited. 

^  Or  unlesa  expressly  put  in  the  place  for  the  use  or  purpose  of  takhig  off  the  crop. 
See  the  low  cited. 

38  Or  the  greater  part  of  it  Seo  L.  38.  tit  5.  P.  5,  Therefore  it  is  presumed  the  sale 
could  not  be  annulled  against  the  will  of  the  purchaser,  if  the  greater  part  of  the  price,  or 
consideration,  were  paid  by  him,  and  that  the  vendor  would  be  left,  in  such  case,  to  his 
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at  a  day  appointed,  is  valid;^  in  which  case,  if  the  purchaser  does 
not  fulfil  bis  agreement,  the  earnest  money  whicii  might  have 
been  paid  by  him,  will  be  the  vendor's;  but  then  the  fruits  gathered 
or  received  from  the  property,  are  the  purchaser's.^'  But  the  demand 
of  the  rest  of  the  price  or  the  revocation  of  the  sale,  depends  upoa 
the  will  of  the  vendor,  who  shall  not  be  able  to  retract  or  repent  when 
he  has  once  made  his  election;  and  in  case  of  the  sale  being  revoked, 
the  purchaser  ia  responsible  for  the  deterioration  which  the  property 
shall  have  sulSered  by  his  fault,  during  the  time  it  was  in  his  posses* 
sion,  lib.  38.  tit.  5.  P.  5.  [L.  38.  tit.  5.  P.  5.]  4th,  That  the  Covenant 
(pacio)  addictionis  in  diemj  is.  vaHd;  which  is,  when  the  thing  is 
sold  under  a  covenant  that,  if  within  such  a  time  a  person  .[  193  ] 
should  be  found,  who  would  give  more,  or  would  better  the  purchase, 
it  may  be  given  to  this  better  offerer  {mejorador^)  and  then  the  seller 
ought  to  make  known  to  the  purchaser,  the  bid  or  the  melioration 
proposed,  who  if  willing  to  pay  or  do  the  like  {arreglandose  d  eaia,) 
shall  keep  the  property,  but  not  doing  so,  it  shall  pass  to  the  highest 
bidder,  the  first  purchaser  restoring  the  fruits  which  he  hath  gathered 
or  received,  provided  he  be  paid  the  expenses  of  taking  off  the  crop 
{de  la  cosecM.)  But  if  this  hid  should  be  made  fraudulently,  through 
the  artifice  of  the  seller,  the  sale  shall  not  be  set  aside,  L.  40.  tit.  5. 
P.  5.  [L.  40.  tit.  5.  P.  5.]  5th,  That  the  covenant  that  the  thing 
purchased  shall  be  at  the  risk  of  the  vendor,  before  delivery  is  valid, 
L.  39.  tit  5.  P.  5.  6th^  That  the  covenant  of  resale  (reirovendendo) 
is  lawful,  when  the  seller  reserves  to  himself  or  to  his  heirs,  the  right 
of  buying  back  again  the  thing  sold  for  the  same  price  which  he 
received  for  it,  and  the  purchaser  not  complying  with  it,  shall  pay 
the  damages  and  penalties  which  might  have  been  agreed  upon,  ll 

42.  tit  5  P.  5.  [L.  42.  tit  5.  P.  5.1  7th,  That  the  covenant  to  pay 
a  certain  penalty  to  the  vendor,  if  the  purchaser  or  his  heirs  should 
aliene  the  thing  sold  to  any  of  the  persons  to  whom  they  might  be 
prohibited  by  the  contract  to  sell  it,  is  valid,^  L.  43.  tit.  5.  P.  5.  |[L. 

43,  tit.  5.  P.  5.]    Sth,  That  in  the  conditional  sale,  if  the  vendor  or 

•ctkn,  to  recover  the  balance  or  remainder  due:  at  any  rate,  that  if  the  sale  could  be  so 
annulled,  tlie  vendor  would  be  obliged  to  return  lo  the  purchaser  the  port  of  the  purchaae 
nonej  m  paid,  the  tatter  accounting  for  the  fruits  or  crops  intermediately  received  by 
him,  snbiect  to  deduction  for  necesmry  ezpeniKM,  as  well  as  those  which  have  been  in* 
eorred  by  him  for  the  benefit  of  the  property.    See  L.  44.  tit  28.  P.  3. 

M  This,  says  Palaeie$f  is  the  pado  dt  la  Ley  cammi9oriat  which  is  valid,  differenUy 
ftom  that  which  is  called  pado  ecmmisoriOf  which  consists  in  a  person's  mortgoging  or. 
pl^ffin^  his  property,  under  a  covenant,  that  if  he  docs  not  redeem  it  by  a  certain  day. 
It  shall  be  the  mortgagee's  for  what  he  lends  or  gives  on  it:  which  contract  is  not  valid« 
U  41.  tit  5^  and  L.  12.  tit  13.  P.  5.    See  also  note,!'  p^  140,  aiife. 

*sThe  fruits  are  the  vendor's,  and  it  is  only  in  case  that  the  vendor  should  not  wish  to 
return  the  earnest  money  {tenalt}  or  the  part  of  the  purchase  money  which  i^hould  have 
been  received  by  him,  that  the  purchaser  shall  be  able  to  retain  the  fruits  as  his  own,  as 
u  observed  by  PaUeioi.    See  L.  38.  tif.  5.  P.  5. 

**  L.  43.  tit  5.  P.  5.,  cited,  says,  that  a  Covenant  or  agreement  not  to  sell  or  aliene  to 
particular  persons  is  not  binding;  but  that  any  penalty  imposed  by  the  parties  to  enforce 
a  covenant,  mast  be  paid  by  the  party  guilty  of  lis  breach. 
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purchaser  dies  before  the  fulfilment  of  the  condition,  the  heirs  are 
bound  to  fulfil  the  contract,  L.  26.  tit.  5.  P.  5.  [L.  26.  tit  5.  P.  5.] 

From  the  same  axiom  it  is  deduced  that  the  injury  or  benefit  which 
the  thing  sold  undergoes,  appertains  to  the  vendor  before  the  con- 
tract is  perfected;  and  to  the  purchaser  when  once  it  is  perfected,  L. 
23.  tit.  5.  P.  5.  [L.  23.  tit  5.  P.  5.]  By  injury  or  deterioration  is 
here  understood  every  injury  or  loss  which  may  happen  to  the  thing 
sold  by  accident  and  without  the  fault  of  the  vendor;  and  by  benefit 
or  impa>vement,  every  advantage  or  increase  that  the  thing  may 
receive,  L.  23.  tit  5.  P.  5. 

By  this  rule  we  understand,  1st,  thatthe  injury  and  benefit  apper- 
tain to  the  purchaser  the  moment  he  and  the  vendor  are  agreed  with 
respect  to  the  thing  and  the  price,^  L.  23.  tit.  5.  P.  5.  [L.  23.  tit.  5.  P. 
5.]  2d,  That  the  risk  is  the  vendor's  in  regard  of  things  which  are 
8old^  by  measure,  weight  or  taste,  until  they  be  measured,  weighed, 
or  tasted,  L.  24.  tit  5.  P.  5.  [L.  24.  tit  5.  P.  5.]  unless  they  should 
be  sold  at  sight  {&  ojo)^  then  the  risk  or  benefit  is  the  purchaser's,  L. 
25.  tit  5.  P.  5.  [L.  25.. tit  5.  P.  5.]  9d,  That  if  a  certain  day  be 
appointed  to  taste,  measure,  or  weigh  them,  and  the  purchaser  should 
not  come,  thenceforward  the  thihg  is  at  the  risk  of  the  purchaser; 
[194]  and  if  no  day  be  appointed,  the  vendor. will  hx  the  risk  upon 
the  purchaser,  when  having  cited  or  required  him,  before  witnesses, 
to  proceed  to  measure,  &c.,the  articles  the  purchaser  should  not  appear 
for  the  purpose,  and  in  this  case,  the  vendor  has  a  right  to  sell  the 
thing  to  another,  and  the  purchaser  shall  be  responsible  for  the  da- 
mages (darios)  and  prejudices  which  his  delay  may  have  occasioned 
to  the  vendor;  who  may  at  the  cost  of  the  purchaser  hire  a  vessel  or 
other  thing  to  supply  the  want  of  the  one  which  contains  the  com- 
modity, if  he  has  occasion  for  it,  L.  24.  tit.  5.  P.  5.  [L.  24.  tit  5.  P. 
5.]  4di,  That  in  the  sales  of  gold,  silver,  or  the  like  thing,  after  the 
sale  is  made,  if  they  have  not  been  weighed  or  measured,  the  damage 
that  may  arise  to  the  thing  is  at  the  risk  of  the  vendor;  but  the  increase 
or  diminntion  of  value  is  the  purchaser's,^  L.  24.  tit  5.  P.  5.  [L.  24. 
tit.  5.  P.  5.]  5th,  That  in  a  conditional  sale  the  deterioration  or 
improvement  which  happens  to  the  thing  before  the  condition  is  ful- 
filled is  the  purchaser's,  but  not  the  risk,  L.  26.  tit  5.  P.  5.  [L.  26. 
tit  5.  P.  5.]   6th,  Thatthe  delay  of  the  vendor  in  delivering  the  thing 

SY  In  other  wordi,  the  contract  is  perfected  or  complete  by  the  mere  content  of  the  par* 
ties  with  respect  to  the  object  of  sale  and  the  price  to  be  paid. 

s>  Wl)ich  are  accustomed  to  bo  tasted,  measured,  or  weighed  before  tbej  are  purchased. 
8ee  L.  34.  tit.  5.  P.  5.,  cited. 

s>  PaUcio9  observes,  that  what  L.  24.  tit.  5.  P.  5.  says,  and  what  takes  place  in  this 
respect,  is,  that  if  any  of  thoso  things  should  be  sold  which  are  accustomed  to  be  sold 
only  by  weight  or  measure,  and  the  whole  or  a  part  should  be  lost  before  tliey  are  deli- 
vered to  the  purchaser,  the  loss  will  be  the  yondor^s;  but  if  the  thing  should  be  preeerved, 
and  the  price  of  the  article  should  in  the  meantime  rise  or  fall  in  v»lue,  the  increase  or 
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after  the  purchase  is  agreed  on  aiid  the  price  is  paid,^  causes  the  risk 
and  injury  of  the  thing  whatever  it  may  be,  to  fall  upon  the  vendor, 
L.  27.  tit.  5.  P.  5.  [L.  21.  tit.  5*  P.  5.] 

§  5.  As  the  vendor  is  obliged  to  make  the  thing  sold  secure  to  the 
purchaser,  he  is  bound  to  deliver  it  to  him  free  and  discharged  from 
every  incumbrance,  so  that  he  shall  be  responsible  in  case  any  one 
should  recover  it  at  law  from  the  purchaser;^*  which  the  common  law^ 
{derexho  comun)  csAls  praestare  evicfionem,  and  we  term,  to  warrant 
{sanear)  or  secure  the  thing  to  the  purchaser  (sanear  6  hacer  sana 
la  eosoy)  L.  32.  tit.  5.  P.  5.  [L.  32.  tit.  5.  P.  5.]  Prestar  eviccion  or 
sanear  in  this  sense,  is  to  defend  (amparar)  the  purchaser  or  any 
other  who  hath  been  molested  or  sued  at  law  for  any  thing  he  might 
have  received  for  an  onerous  consideration  or  title,  the  vendor  being 
obliged  to  undertake  its  defence  (d  facer  derecho  aobre  etla)  as 
though  he  were  in  possession  of  it,  L.  33.  tit.  5.  P.  5.  [L.  33.  tit.  5. 
P.  5.]  He  on  whose  account  any  one  is  disturbed  is  called  the  de- 
mandant {auior)y  and,' therefore,  this  obligation  does  not  only  belong 
to  this  contract,  but  also  to  all  other  onerous  ones.  This  warranty 
or  indemnification  {eviccion  6  saneamienio)  is  founded  on  the  fol- 
lowing principles:  1st,  That  all  vendors  (auiores)  who  transfer  to 
another  any  thing,  are  obliged  to  warrant  or  secure  it  (sanearla,) 
2d,  That  indemnification  must  be  made  (^e  ha  de  prestar  eviccion) 
for  eviction  or  recovery  of  the  title  by  a  stranger  for  a  cause  which 
preceded  the  contract.  3d,  That  the  purchaser  or  another^  is  bound 
to  give  notice  to  the  vendor  (auior)  of  the  suit  which  has  been  insti- 
tuted for  the  recovery  of  the  thing.  4th,  That  these  circum-  [  195  ] 
stances  concurring,  the  person  injured  has  his  action  to  recover  from  the 
vendor  (autor)  the  damages  and  prejudices  sustained  by  him.  From 
the  first  principle  it  arises,  1st,  That  warranty  {eviccion)  ought  to 
be  made  in  the  contract  of  renting,  Quzman^  de  Evict,  qusest.  24. 
2d,  In  donation  arising  from  promise,  according  to  common  opinion, 
Guzmany  ibid,  qusest.  25.  &  n.  1.  al  23.;  but  not  that  which  arises 
from  the  delivery  of  the  thing,  Ouzman^  ibid.  n.  25.,  where,  as  to 
which,  some  limitations  will  be  met  with.  3d,  In  dote  with  respect 
to  those  who  are  obliged  to  givedote'^  {dotar,)  Guzmanyibid,  qua)st 
26.  dn,  I.  al  6.  4th,  In  legacies,^'  because  the  heir  is  obliged  to 
pay  or  deliver  them  to  the  legatees,  Guzman^  ibid,  qucest.  27.  5th, 
In  Che  thing  given  in  payment,  because  such  a  payment  is  similar  to 
sale,  Guzman,  ibid,  quasst.  28.    6th,  In  exchange,  {permutOj)  Guz* 

^  The  actoat  tender  to  the  vendor  hy  the  parchaeer,  before  witneieea,  of  the  porchaie 
money  or  price  is  sufficient    See  L.  27.  tit  5.  P.  5.,  cited. 
41  In  case  of  eviction. 
^  That  ia,  the  Roman  or  civil  law.    See  CoMtm  Diae.  S.  lib.  1.  torn.  1.  p.  30.  •o6ra  la$ 


On  behalf  of  the  purehaaer  must  be  understood. 
•M  Soch  as  parents. 

4S  Pulaeiot  says,  this  is  understood  when  a  gfencral  legracy  has  been  bequeathed  to  the 
legatee;  and  it  having  been  delivered  or  paid  to  him,  he  is  judicially  deprived  of  it,  but 
wbm  any  particular  specific  legacy  should  have  been  bequeathed  to  the  legatee. 
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man^  ibid,  quaest.  29.  n,  6.  7th,  In  the  partition  of  property  among 
brothers,^  because  it  has  the  force  of  exchange,  GuzmaUj  ibid, 
qu8est.  33.  n.  6.  But "  eviccion'*  does  not  take  place  if  the  parent 
should  have  made  the  division,^  Guzman j  ibid,  n.  16.  8th,  In  pub- 
hc  judicial  sale  the  creditor  ought  to  warrant^  {prtstar  eviccion)  for 
the  security  of  the  purchaser,  L.  50.  tit.  13.  P.  5.  [L.  50.  tit.  13.  P.  5.] 
Guzmarij  ibid,  qusBSt.  34.,  unless  the  purchaser  should  know  that 
the  thing  belonged  to  another,  for  then  it  is  understood  that  he  was 
willing  to  give  the  price,  Guzman^  ibid,  qusest.  46. 

From  the  second  principle,  it  is  deduced,  1st,  That  warranty  is 
made  as  well  if  the  entire  thing  should  be  sold  as  though  only  a  part 
of  it  should  be,  L.  35.  tit.  6.  P.  5.  [L.  35.  tit.  5.  P.  5.]  2d,  That  if 
any  one  should  sell  his  right  and  actions  in  regard  of  any  inheritance 
he  shall  only  make  indemnity  when  the  purchaser  is  evicted  of  all 
the  inheritance  that  is  considered  indivisible,  L.  34.  tit.  5.  I^.  5.  [L. 
34.  tit.  5.  P.  5.]  3d,  That  the  warranty  (eviccion)  will  only  take 
place  if  the  purcliaser  should  have  lost  the  thing  by  definitive  judicial 
sentence,  Guzman^  ibid,  qusest.  15.  and  57.,  where  will  be  seen  the 
limitation  to  this  position;  and  let  it  be  observed,  that  the  sentence 
must  be  executed,  Guzman,  ibid,  qusest  15.  n.  37.  4th,  That  if  the 
purchaser  submitted  to  a  voluntary  arbitration  {compromiso  volun- 
tario,)  and  lost  the  thing  by  the  sentence  of  the  arbitrators,  there  is 
no  warranty,^  L.  36.  tit.  5.  P.  5.  [L.  36.  tit.  5.  P.  5.]  Guzman,  ibid, 
qusest.  41.  5th,  Nor  when  the  thing  hath  been  lost  by  an  unjust 
sentence  of  the  judge,*^  or  by  the  fault  of  the  purchaser,  or  if 
sentence  was  given  when  the  vendor  was  not  present,  L.  36.  tit.  5. 
[19^)]  P.  5.  6th,  Neither  will  there  be  warranty  (eviccion),  if  the 
purchaser  hath  lost  the  thing  at  play,"  L.  36.  tit.  5.  P.  5.  [L.  36.  tit. 
5.  P.  5.] 

From  the  third  principle  it  is  inferred,  1st,  That  the  knowledge  or 
presence  of  the  vendor  is  not  sufficient,  bat  the  suit  must  be  notified 
to  him,  Guzman,  ibid,  qusest.  4.,  where  the  limitations  to  this  will 
be  found.    2d,  This  notice  must  be  given  in  time  to  be  available  for 


^  And,  adds  PaZseuw,  amonj^t  those  who  are  not  brotheri;  and  this,  becanse  the 
nature  of  suits  or  proceedings  of  partition  require  it,  not  because  it  may  or  roaj  not  have 
the  force  of  exchange. 

^7  Palachi  says,  it  will  take  place  in  this  case,  if  it  appears  that  the  father  wished  his 
children  should  inherit  equally,  as  is  said  by  Greg,  Lop.  Gl.  2.  L.  9.  tit  15.  P.  6.;  and  it 
will  also  take  place  i^,  by  reason  of  his  not  having  granted  or  required  it,  either  child 
would  be  prejudiced  in  respect  of  his  legitimate  portion  of  the  inheritance  {legUimay 

4*  In  the  later  edition  of  the  text,  it  is  said  the  title  ought  to  be  wairantcd  to  tlie  credi. 
tor  for  the  security  of  the  purchaser.  L.  50.  tit.  13.  P.  5.,  cited,  says,  if  the  property  m 
sold  at  the  instance  of  the  creditor  or  mortgagor,  as  the  debtor*s  property,  the  creditor  is 
not  hound  to  the  warranty,  but  the  debtor,  except  by  express  covenant,  or  as  ia  subse- 
quently stated  in  tlie  text;  as  alM>,  says  Guzman,  where  referred  to. 

^  That  is,  says  Palacios,  if  he  hath  done  so  without  notice  to,  and  the  order  of^  the 
Tender.    See  the  limitations  mentioned  by  (ruvman,  quaast.  41.  cited. 

^  In  which  case  the  judge  is  bound  to  the  warranty  or  indemnity. 

*■  See  other  exceptions  mentioned  in  L.  36.  tit  5.  P.p.,  cited.  And  see  Tit  33.  lib.  19. 
Nov.  Rec.  against  gaming,  particuUrly  L.  15.  ibid. 
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the  defence,^  Guzman^  ibid,  quaest.  12.  n,  8.,  and  L.  32.  tit.  5.  P.  5. 
[L.  32.  tit.  6.  P.  5.]  3d,  That  then  the  vendor  {autor)  is  bound  to 
defend  the  defendant,^  and,  therefore,  shall  be  obliged  to  follow  his 
jurisdiction,  although  it  be  an  ecclesiastical  one,  Guzmariy  qusest.  6. 
d  n.  1.  al  7.  y  qusest.  7.  al  n.  15.  4th,  That  this  notice  being  omitted 
the  vendor  is  not  bound  to  the  warranty  or  indemnification  {d  la 
€viccion)j  unless  the  purchaser  and  vendor  be  both  sued,  Guzman^ 
ibid^  quaest.  5.  n.  1.,  or  if  the  purchaser  is  unable  to  give  it,  Guz- 
many  ibid,  n.  2.,  or  if  it  hath  been  dispensed  with  by  express  agree* 
ment,  Guzman^  ibid,  n.  30.^  5th,  That  if  the  same  thing  hath 
been  sold  to  two  or  more  successively,  the  last  purchaser  alone  can 
give  notice  to  his  immediate  vendor,  and  sue  him  upon  the  warranty 
as  his  vendor  (autor),  and  the  first  vendor  shall  not  be  liable  or 
bound  to  the  second  purchaser,  unless  the  latter's  vendor  {su  autor), 
should  have  ceded  or  assigned  to  him  his  actions,  in  virtue  of  Which 
he  shall  be  able  to  sue  as  first  purchaser,  the  first  vendor,  because, 
otherwise,  the  personal  actions  shall  not  pass  to  the  successor,  as 
Ctuzmanj  ibid,  quaest.  11.  fully  explains. 

From  the  fourth  principle,  it  follows,  1st,  That  if  the  vendor  being 
once  required  should  not  assist  the  purchaser  in  the  defence  of  the 
thing,  the  latter  may  claim  against  him  the  costs  of  the  suit,  and  the 
damage  (perfuicios),  Guzman,  ibid,  quaest.  13.  d  n.  I.  al  23.  2d, 
That  he  is  obliged  to  return  the  purchaser  the  price  or  consideration 
paid  for  the  thing,  the  damages  which  may  result  to  him  being 
estimated,  L.  32.  tit.  5.  P.  5.  [L.  32.  tit.  5.  P.  5.]  3d,  That  if  it 
happened  when  the  vendor  made  the  sale,  he  bound  himself  in  a 
penalty  to  double  the  amount,  if  he  should  not  defend  the  thing 
according  to  law,  this  double  amount  ought  to  be  estimated  accord- 
ing to  the  value  of  the  thing  or  property,  and  not  according  to  the 
price  paid  for  it,  L.  32.  tit.  5.  P.  5.  aljin,''  [L.  32.  tit.  5.  P.  5.] 

Finally,  from  what  has  been. said,  it  is  evident,  1st,  That  the 
vendor  is  not  bound  to  warranty  (d  la  eviccion),  if  the  king  by  his 
authority  should  deprive  the  purchaser  of  the  thing,**  h-  37.  tit.  5.  P. 
5.  [L.  37.  tit.  5.  P.  5.]  2d,  That  even  in  case  of  its  being  agreed 
that  the  vendor  shall  not  be  bound  to  warranty  or  indemnification 
(no  presfe  eviccion),  notwithstanding,  if  the  thing  be  recovered  at 
law  from  the  purchaser,  the  vendor  is  bound  to  return  the  price  or 
consideration  money  to  the  purchaser  of  good  faith,^  Guzman,  ibid. 
quaest.  43. 

a  At  latent,  say*  Palaeio$^  before  the  publication  of  proof.    So  also  aaya  L.  32.  and 
fikewise  L.  36.  tit.  5.  P.  5. 
s*  Or  purcbaaer. 
M  See  also  n.  29.  and  31.  ibid.,  which  last  say,  notwithstanding,  it  is  to  be  given  from 

equity. 

»  See  Greg.  Lop.  Gl.  8.  and  9.  on  this  law. 

^  See  the  proviso  in  this  law  and  Greg.  Lop.  Glos.  thereon. 

s"  Warranty  is  imptiod  in  every  case.  See  what  is  said  by  Wood  in  his  Intt,  C,  L. 
book  3.  chap.  5.  p.  233.  on  warranty,  and  compare  it  with  vvhat  has  been  stated  with 
respect  thereto  in  the  text. 
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[  197  ]  Cap.  2.  Having  already  explained  the  modes  by  which 
the  contract  of  sale  and  purchase  is  made,  we  must  now  state  those 
by  which  it  is  annulled  or  set  aside;  which  also  arise  from  the  good 
faith  which  should  attend  this  contract  as  regards  the  consent,  the 
thing,  and  the  price  or  consideration. 

§  1.  As  to  what  regards  consent,  we  say  1st,  That  every  sale  is 
annulled  by  th^  mutual  dissent  of  the  parties,  dd,  That  the  contract 
not  being  perfected  or  complete,**  either  of  the  contracting  parties  may 
recede  from  it,  LI.  7.  and  61.  tit.  5.  P.  5.  [LI.  7.  and  61.  tit.  5.  P.  5.] 
3d,  That  after  the  contract  is  made,  it  is  of  no  use  to  allege  it  was 
made  through  want  or  indispensable  (forzosa)  necessity,  L.  62.  tit.  5. 
P.  5.  [L.  62.  tit.  5.  P.  5.]  4th,  That  the  sale  made  through  fear  or 
force  is  voidable,  LI.  56.  and  62.  tit.  5.  P.  5.  [LI.  56,  and  62.  tit.  5.  P, 
5.]  5th,  That  the  purchase  and  sale  in  which  fraud  or  deceit 
(engano  6  dolo)  intervenes  on  the  part  of  the  vendor  is  not  valid; 
but  if  this  fraud  should  have  occurred  on  the  part  of  the  purchaser  in 
concealing  any  circumstance  with  respect  to  the  thing,  the  contract 
subsists,  but  he  ought  to  pay  to  the  vendor  the  damages  and  preju- 
dices  which  may  result  to  him  from  this  dole,***  L.  57.  tir.  5.  P.  5.  [L. 
57.  tit.  5.  P.  5.]  6th,  That  the  sale  is  annulled  if  either  of  the  con- 
tracting parties  should  not  observe  the  covenants  and  conditions 
which  were  agreed  upon  at  the  time  of  making  the  contract,  L.  5S. 
tit.  5.  P.  5.  [L.  5S,  tit.  5.  P.  5.J 

§  2,  This  deceit  or  fraud  may  happen  from  the  concealment  of 
certain  circumstances,  on  account  of  which  it  is  presumed  that  the 
purchaser  would  not  have  given  his  consent.  Thus,  therefore,  in 
every  contract  of  sale,  every  incumbrance  {cat^ga)  or  fault  or  defect 


^  In  a  manascript  copj  of  Dr,  Halifax^ 9  Lecturer  on  the  Civil  Xtfio,  in  tbe  (MBiession 
of  t}ie  translator,  which,  it  is  believed,  have  never  been  printed,  although  an  analysis  of 
them  has,  it  is  said,  cl).  18.  on  eontentval  eontractt,  book  2.  tliat  this  contraci,  emplio 
venditiOt  was  perfect  as  soon  as  the  price  of  the  thin^  to  be  sold  was  agreed  upon, 
whether  the  money  was  paid  or  not,  and  in  payment  it  was  consam mated.  For  whatever 
was  taken  as  arra  or  eamestt  only  served  as  a  proof.  It  was  therefore  so  far  conipleted 
by  consent  alone.  L.  7.  tit.  5.  p.  5.,  in  the  first  part,  says,  that  the  purchnrar  having 
given  $enal  or  earnest,  if  he  afterwards  repents,  loses  the  earnest  or  arra;  and  that  if  tho 
vendor  repents,  he  forfeits  double  the  amount  of  the  arra  or  aeiial  paid,  and  the  sale  will 
not  be  aAcrwards  valid.  But  ad  Jin.  that  if  when  the  purchaser  gave  or  paid  the  atrial^ 
he  declared  to  give  it  as  part  of  tlie  price,  or  by  way  of  consent  (oiorgamiento),  he  cannot 
afterwards  repent  nor  rescind  tho  sale.  See  Greg,  Lap,  Gl.on  this  law.  L.  61.  ibid,  also 
quoted  in  the  text,  says,  that  the  vendor,  aAcr  the  sale  should  be  made,  cannot  repent, 
although  he  should  be  willing  to  pay  the  purchaser  double  llie  amount  of  the  price  or 
consideration,  unless  with  the  consent  of  the  latter. 

M  Palaeioi  observes,  that  in  order  to  understand  what  the  anthoni  wished  to  say  in  thia 
part  of  the  text,  what  is  stated  by  L.  57.  tit  5.  P.  5.  cited,  ought  to  be  known;  which  is, 
that  if  one  should  fraudulently,  or  through  deceit,  induce  another  to  sell  a  thing  which  he 
was  not  desirous  to  sell,  nor  of  which  he  knew  the  value,  nor  had  seen,  this  sale  would 
be  null.  But  if  he  was  desirous  to  sell  it,  and  the  fraud  sJiould  cnnsi$it  in  the  concealing 
from  the  vendor  any  thing  accessary  or  belonging  to  it,  the  salo  would  be  valid,  although 
the  j>urchaser  would  bo  Imund  to  make  reparation  for  tho  fraud;  as  though  it  should  say, 
that  if  the  fraud  or  deceit  is  the  cause  of,  and  inducement  to  the  sale,  the  contract  is  null; 
but  that  if  the  fraud  interi'cnes  incidentally,  or  accompanies  accessoriiy  the  contract,  il 
then  is  valid,  according  to  the  tenor  of  tho  different  cases  touched  apoQ  above 
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[facha)  which  the  thing  has,  must  be  clearly  expressed  or  made 
known;  ex,  gr.  if  the  thing  or  estate  is  liable  or  subject  to  any  service 
{servidumbre)  or  annuity  {censo);  if  the  particular  estate  produces 
grass  injurious  to  cattle;  if  animals^  labor  under  any  vice  or  infirmity, 
&C.  Iq  the  first  two  cases  the  sale  may  be  amiulled  without  limita- 
tion as  to  time;  the  vendor  being  obliged  to  return  the  price,  and 
make  amends  for  the  damages  and  prejudices,  unless  he  should  prove 
that  he  was  ignorant,  at  the  time  of  the  contract,  of  the  faultiuess  or 
defect  of  the  thing;  for  then  he  is  only  obliged  to  return  the  price,  L. 
63.  tiu  5.  P.  5.  [L.  (J3.  tit,  5.  P.  5.]  But,  in  the  third  case,  a  demand 
must  be  instituted  against  the  vendor  within  six  nranths  in  order  to 
get  back  the  price;  and  after  these  have  elapsed,  the  purchaser  has 
six  months  longer,  until  the  completion  of  the  year,  to  bring  [  198  ] 
his  action  to  demand  that  so  much  of  the  price  may  be  returned  as 
the  beast  shall  be  less  valuable  on  account  of  the  fault  or  defect 
which  was  concealed  in  the  sale;  from  which  time  these  two  periods 
of  limitation  are  counted.  But  if  the  vendor  should  make  known  the 
defect  (iacha),  and  the  purchaser  should  notwithstanding  consent,  he 
shall  not  be  able  to  revoke  the  contract,  L.  66.  tit  5.  P.  5.  [L.  66.  tit. 
5.  p.  5.]  Vide  Guzman  f  ibid,  qusst.  61. 

§  3.  In  what  respects  price,  we  have  before  said  that  it  ought  to  be 
just;  and,  consequently,  that  the  sale  may  be  annulled  if  there  was 
lesion  enorme,  or  fraud,  in  an  excess  of  half  the  just  price,  as  well 
on  the  part  of  the  vendor  as  of  the  purchaser,"  L.  56.  tit  5.  P.  5.  [L. 
56  tit  5.  P.  5.] 

From  this  principle  it  follows,  1st,  That  if  the  purchaser  or  the  vendor 
should  be  prejudiced  by  this  /c.?/on,the  contract  ought  to  beamended 
or  annulled  within  four  years,  if  the  thing  exists  without  having  under- 
gone much  deterioration,  L.  56.  tit  5.  P.  5.  and  L.  1.  tit  11.  hb.  5.  Rec, 
[L.  56.  tit  5.  P.  5.  and  L.  1.  tit.  1. lib.  10.  Nov.  Rec.]  which  extends  to 
all  onerous  contracts;  and  does  not  take  place  when  purchasers  are 
compelled  to  purchase,^  L.  6.  tit  11.  lib.  5.  Rec,  [L.  2.  tit  1.  lib.  10, 
Nov.  Rec]    2d,  That  notwithstanding  this  lesion,  the  sale  will  be 
valid,  if  the  contracting  parties  agreed  and  bound  themselves  by  an 
oafh  that  it  should  be  valid,  except  if  any  oiie  of  them  were  under  14 
years  of  age,  L.  56.  lit.  5.  P.  5.  [L.  56.  tit  5.  P.  5.]     3d,  That  all 
contracts  celebrated  between  persons  above  twenty-five  years  of  age, 
although  there  may  be  deception  in  the  price  {engano)  not  exceeding 
half  the  just  value,  are  valid,  provided  there  be  no  fraud*  (c/o/o),  L. 

•*  A\9o  Blaves.    See  L.  64.  lit  5.  P.  5. 

«  Unless  the  vendor  or  parchnFer,  says  Palaeios,  referring  to  L.  56.  tit  5.  P.  5.  and 
L..  2.  tit  I.  lib.  10.  Noy.  Rec.  is  w'llYmg  to  malce  good  the deficioncv,  or  reduce  the  excess. 

s  And  see  also  the  exceptions  in  the  case  of  property  sold  publicly  by  appraisement, 
«^  Jin,  L.  2.  tit.  1  lib.  10.  Nov.  Rec.  Such,  it  is  presumed,  as  is  sold  at  judicial  sale. 
See  Azevedo  and  Matienxo  on  L.  6.  tit  11.  lib.  5.  Rec. 

•s  That  is,  fi*aud  in  tho  contract  See  L.  3.  tit  1.  lib.  10.  Nov.  Rec,  cited.  What  is 
hrre  laid  down  in  the  text,  does  not  appear  very  reconcilable  with  what  preceded  it,  nor 
with  what  is  stntcd  in  L.  9.  tit  1.  lib.  10.  Nov.  Rec.  The  apparent  inconsistency  may, 
perhaps,  be  thus  explained.    If  deceit  was  the  cause  (if  the  contract,  and  the  indttoemeni 
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57.  tit.  5.  P.  5.  and  L.  2.  tit.  11.  lib.  5.  Rec.  [L.  57.  tit.  5.  P.  5.  and  L. 
3.  tit.  1.  lib.  10.  Nov.  Rec]  4th,  That  artisans  cannot  allege  this 
lesion,^  by  reason  of  the  skill  which  they  are  supposed  to  possess,  L. 
3.  tit.  11.  lib.  5.  Rec.  [L.  4,  tit.  1.  lib.  10.  Nov.  Rec] 

§  4.  In  what  relates  to  the  thing  or  property  sold,  the  sale  may  be 
set  aside  when  there  exists  the  right  of  reiracto  6  fanteoj  by  which,  if 
the  person  possessing  the  right  {el  retrayente)  offers  the  same  price 
as  was  agreed  upon,  the  contract  ought  to  be  revoked.  Some  per- 
sons may  retract  (retraer)  by  reason  of  the  quality  or  nature  of  the 
thing  which  hath  been  sold,  and  others  by  resison  of  the  quality  of 
the  person.  The  first  are,  1st,  The  direct  lord  or  proprietor  (seitor 
directo)^  or  the  person  who  has  a  share  in  the  thing  sold,^  who  ought 
to  be  preferred  to  the  relations  when  their  claims  come  together,  L. 
13.  tit.  11.  lib.  5.  Rec.  [L.  8.  tit.  13.  lib.  10.  Nov.  Rec]  2d,  The 
partner  in  the  common  property,  L.  14.  tit.  11.  Lib.  5.  Rec.  [L.  9.  tit 
13.  Lib.  10.  Nov.  Rec] 

Those  who  possess  the  right  of  reiraeiOj  by  reason  of  the  quality 
[  199  ]  of  the  person,  are,  1st,  The  nearest  relation*^  in  the  sale  of  a 
patrimonial  or  ancesloral  estate,  and  if  there  are  two  of  equal  degree, 
they  shall  divide  the  estate  between  them,  L.  13.  tit.  10.  Lib:  3.  Futro 
Real,  and  L.  7.  tit.  11.  lib.  5.  Rec  [L.  I.  tit.  13.  lib.  10.  Nov.  Rec] 
2d,  If  this  sale  should  be  made  to  a  stranger,*^  the  nearest  relation 
must  make  use  of  or  exercise  this  right  within  nine  days,  swearing 
that  he  wants  the  thing  for  himself;  and  not  being  disposed"  to  exer- 
cise or  avail  himself  of  his  privilege,  this  right  passes  to  the  next  in 
degree,  L.  12.  tit.  11.  lib.  5.  Rec,  [L.  7.  tit.  13.  lib.  10.  Nov.  Rec] 
which  alters  in  this  part,  L.  7.  tit.  11.  lib.  5.  Rec.  [L.  1.  tit.  13.  lib. 
10.  Nov.  Rec]  3d,  these  nine  days  run  against  absent  minors**  by 
way  of  prescription,  without  their  being  admitted  afterwards  to  claim 
although  they  may  allege  the  right  of  restitution  in  integrum^  L.  8. 
tit  11.  lib.  5.  Rec  [L.  2.  tit  13.  lib.  10.  Nov.  Rec]  4th,  The  son 
of  the  vendor  is  preferred  to  his  uncle,  L.  8.  tit  11.  lib.  5.  Rec  [L. 
2.  tit  13.  lib.  10.  Nov.  Rec]     5th,  This  right  takes  place  or  holds 

to  it,  the  contract  is  void.  If  it  was  in  the  contract  itself  (by  buying  and  scllinir  too  dear 
or  too  cheap),  it  is  not  void,  but  may  be  made  void  by  action  or  exception,  as  of  Redhiki- 
toria  or  Quanta  minoris.    See  Wood's  Inst.  Civil  Law,  Book  3.  ch.  5.  p.  330. 

^  In  respect  of  any  worlc  undertaken  or  done  in  their  respective  art  or  callinff. 

^  Also  superficiario,  L.  8.  tit.  13.  Lib.  10.  Nov.  Rec  cited.  Polaeiot  says,  tuperfteiario 
is  he  who  possesses  a  house  or  building  on  the  soil  or  i^round  of  another,  for  which  he  pays 
some  annual  rent  {pennon).  Contractus  sup^rfieiarius  is  a  contract,  observes  Wood^  in 
which  a  man  hires  ground  to  build  upon  at  a  yearly  rent  See  InuL  Civ,  Law^  Book  3. 
ch.5.  p.  239. 

^  Of  the  vendor,  adds  Palacios^  provided  he  bo  within  the  fourth  degree.  Whether 
this  computation  is  to  be  according  to  the  canon  or  civil  law,  is  a  question  which  has  its 
several  various  supporters;  and  there  being  no  declaratory  law  to  the  contrary,  the 
Learned  Professor  gives  his  assent  to  the  computation  of  the  canonists. 

^  And  also  if  it  sliould  be  made  to  a  relation,  says  Palacios^  according  to  the  common 
opinion. 

t»  Or  able.    See  L.  7.  tit  13.  lib.  10.  Nov.  Rec  cited. 

^  Against  minors  and  absent  persons.    See  L.  2.  tit  13.  lib.  10.  Nov.  Rec  cited. 
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with  respect  to  sales  at  public  auction,^  the  person  who  exercises  it 
paying  tlie  costs,  diligences,  &c.,  L.  9.  tit.  11.  lib.  5.  Rec.  [L.  4.  tit 
13.  lib.  10.  Nov.  Rec]  6th,  If  many  things  belonging  to  an  ances- 
toral  estate  be  sold  for  one  price,  all  ought  to  be  taken  or  none;  but 
if  they  be  sold  for  different  prices,  one  may  be  taken  without  the 
other,^'  L.  10.  tit  11.  lib.  5.  Rec.  [L.  5.  tit  13.  lib.  10.  Nov.  Rec] 
7th,  If  the  thing  be  sold  on  credit,  it  may  be  taken  on  giving  security 
within  the  nine  days  to  pay  the  price  for  which  it  was  agreed  to  be 
sold,  L.  11.  tit  13.  lib.  5.  Rec.  [L.  6.  tit  13.  lib.  10.  Nov.  Rec] 
8th,  That  this  right  of  ianleo  by  reason  of  relationship  only  takes 
place  with  respect  to  property  inherited,  and  not  that  which  the 
vendor  acquired  by  contract  inter  vivosj^  L.  15.  tit  13.  lib.  5.  Rec. 
[L.  3.  tit  13.  lib.  10.  Nov.  Rec]  9th,  The  hijosdalgOy  according  to 
the  custom  (fuero)  of  Castille,  have  this  right  of /an/^o  or  redemption 
of  the  property  of  their  ancestors  without  limitation  of  time  in  respect 
to  the  property  which  descended  from  their  father  and  grandfather 
de  abttelo  arriha^  L.  1.  tit.  4.  Lib.  4.  del  Fuero  viejo  de  Cast  ilia. 

§  5.  When  it  happens  that  the  purchaser  loses  the  thing  judicially, 
there  must  be  a  distinction  made  between  him  who  may  be  a  bond 
fide  possessor,  and  him  who  may  be  so  maid  fide;  that  is,  he  who, 
at  the  time  of  the  purchase,  should  know  that  the  thing  did  not  belong 
to  the  vendor/^  The  first  makes  the  fruits  his  own  until  the  day 
of  contestation;  but  the  latter  is  obliged  to  restore  them,  LL  39  and 
40.  tit.  28.  P.  3.  [LI.  39  and  40.  tit  28.  P.  3.] 

With  regard  to  the  expenses  which  both  might  have  incurred,  it 
must  be  observed  that  Garcia  de  expensis.  cap,  1.  num.  10.  distin- 
guishes four  classes  of  expenses:  The  first  are  necessary,  with-  [  200  ] 
out  which  the  tliing  will  be  destroyed,  the  second  profitable  or  advan- 
tageous ones  which  improve  the  thing  {mejoran);  the  third,  those  of 
mere  pleasure,  such  as  paintings,  &c. ;  and  the  fourth,  those  which 
are  incurred  for  the  purpose  of  gathering  in  the  fruits. 

According  to  our  laws,  1st,  As  well  the  possessor  bond  fide^  as  he 

1^  Eren  thoon^h  by  judicial  order.    See  L.  4.  tit  1 3.  lib.  10.  Nov.  Rec.  cited. 

TiPaUeioB  uyii,  Axevedo^  on  L.  10.  tit.  11,  lib.  5  Rec,  excepts  two  eaaeii,  in  wbicli  one 
cannot  be  talcen  without  the  other,  which  see. 

n  Palaciot  aaja,  that  Gomez  on  L.  73.  de  Toru,  D.  3.  is  of  opinion,  that  the  same  takes 
place  in  respect  of  property  acquired  by  the  vendor,  altliou|{h  it  be  by  contract,  inter  vivot^ 
if  be  acquired  it  from  hin  ascendants.  As,  for  insttnce,  if  any  of  ihem  ahould  have  made 
a  donation,  propter  nuptioB^  or  sfiould  have  ^iven  any  of  their  property  by  way  otmejora; 
and  that  it  is  certain,  that  the  reason  there  is  for  its  taking  place  with  respect  to  property 
inherited,  exists  for  its  doini^  so  with  resfiect  to  the  description  of  property  last  mentioned. 

n  But  not  from  ascendants  farther  removed  than  tbem.  See  L.  1.  tit  4.  lib.  4.  £^ero 
viejo  de  Caai.  citi>d. 

74  Palaeios  observes,  that  not  only  is  a  person  said  to  possess  in  bad  faith,  who  knew  at 
the  time  of  the  purchase  that  the  property  did  not  belon|^  to  the  vendor,  but  if  he  alter- 
wards  comes  to  know  it,  and  from  the  time  he  docs  know  it;  and  in  ao  much  is  the  latter 
a  possessor  in  bad  faith,  that  if,  afler  knowing;  it,  he  should  make  any  n  w  work  on  the 
property  purchased,  and  should  be  evicted  by  the  lawful  owner,  he  aha  i  not  b'  able  to 
recover  the  expenses  he  incurred  in  respect  thereof^  L.  41.  tit.  23.  P.  3.;  .nd  in  the.  same 
manner  he  shall  be  obliged  to  restore  the  fruits  of  the  property  receivjd,  L.  39.  tit  28. 
P.  3. 
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maid  fidtj  may  recover  necessary  expenses,  retaining  the  thing  for 
the  payment,  L.  44.  lit.  28.  P.  3.  [L.  44.  tit.  28.  P.  3.]  2d,  Only  the 
possessor  bond  fide  recovei^s  expenses  laid  out  for  the  advantage  of 
the  property  {provechosaa)^  LI.  41,  42,  and  44.  tit.  2S,  P.  3.  [LI.  41, 
42.  and  44.  tit.  28.  P.  3.]  3d,  As  also  those  of  mere  taste,  L.  44.  tit 
28.  P.  3.  [L.  44,  tit.  28.  P.  3]  4th,  Both  may  deduct  the  expenses 
of  the  fourth  class,  L  42.  tit  28.  P.  3.  [L.  42.  tit  28.  P.  3.]  vide  el 
Garcia^  de  expensis,  cap.  I,  2,  and  5* 
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TITLE  XIV. 

OF  BSNT89  BENTING.    (OE  I,OS  ABBBNDAMIENTOS.) 

Cap.  1.  The  second  ouerous  contract  is  that  of  renting,  by  [  202  ] 
which  one  person. lets  or  grants  to  another  the  service  or  labor  of  his 
person  or  beast,  or  the  use  or  enjoyment  of  a  thing,  for  a  certain  time, 
which  must  be  paid  in  ready  money,*  L.  1.  tit.  8.  P.  5.  [L.  1.  tit.  8. 
F^5.]  Our  laws  distinguish  renting  {el  arrendamienio)  from  letting 
{ei  alquiler)^  applying  the  term]  rent  to  an  estate  or  land  {heredad)y 
and  the  latter  to  a  house^*  a  castle/ &c.,  L.  1.  tit.  8.  P.  5.  [L.  1.  tit.  8. 
P.  5.] 

§  1.  This  contract  then  consists  in  three  things;  ^  in  the  consent 
of  the  parties;  in  the  thing  or  labor  which  is  rented  or  let;  and  in  the 
price.  In  the  first  place  hence  it  is,  that  renting  derives  its  perfection 
firom  consent    2d^  that  all  things  capable  of  use  and  mechanical 

• 

1  Fu2e  contra  Wood'*  JntL  C,  L^p,  236;  1st,  Br9wn€^  C.L.p.  17&  It  is  said  in  the 
text,  that  the  price  or  reward  most  be  paid  in  ready  money;  but  tjiis  appears  to  be  only 
applicable  to  the  term  loguero,  not  arrendomiento;  which  first  term  msy,  perhaps,  be 
properly  rendered  wages,  or  reward,  or  remuneration  for  services  or  labor,  whether  of 
man  or  beast:  for  by  the  civil  law,  the  rent  or  reward  is  not,  as  in  the  contract  of  baying^ 
and  selling,  confined  to  ready  money,  bnt  is  extended  to  every  thing  that  consists  in  nnro* 
ber,  weight,  and  measure,  or  in  a  certuin  quantity  of  provisions,  or  in  a  portion  of  the 
finils;  and  vide  L.  7.  tit  1 1.  lib.  10.  Nov.  Rec.;  and  note  1.  Ibid^  and  noia  Greg,  Lop^  L. 
4.  tit.  8.  P.  5.  Since  the  foregoing  part  of  this  note  vras  written,  the  Translator  has  pro* 
cored  the  edition  of  the  text  with  the  notes  of  Z>r.  Pmheio9,  professor  of  laws  in  the  Uni^ 
Tersity  of  Huesoa,  of  which  it  will  be  seen  he  has  availed  himrelf  whenever  the  transcrip* 
tion  of  these  notes  or  their  substance  appeared  useful  The  Learned  Professor  observes 
oo  this  part  of  the  text,  that  the  definition  given  according  to  the  law  cited  (L.  1.  tit  8. 
F.  &)  belongs  to  Loguero*  that  arrsndtnniento^  according  to  the  same  law,  consists  in 
reniiHgan  estoff,  or  any  other  thing  for  a  certain  rent:  that  it  is  of  Loguero  and  otarren^ 
dumienio^  L.  1.  tit  8.  F.  5.,  speaks;  and  of  the' word  alquiler  or  alquuar^  that  L.  5.  Ibid^ 
makes  mention.  But  that  in  the  language  or  terms  of  the  present  time,  tlie  term  logar  is 
nnknown,  ezoept  in  some  particular  towns;  where,  to  agree  with  a  man  for  his  services  or 
labor,  to  reap,  etc.,  is  called  logar;  and  logarse  is  said  of  those  who  hire  themselves,  or 
famish  their  labor  for  wages:  Siat  the  term  arrendar  is  made  use  of  in  speaking  of  rent- 
ing  or  leasing  an  estate  or  possession;  the  term  alquilart  in  speaking  of  the  letting  or. 
hiring  any  boose,  lot  of  land,  or  other  things,  for  a  certain  sum  and  time;  and  ajustar  or 
tameertar  (to  bargain  or  agree),  is  said  in  speaking  of  work  done  and  performed  (2o«  ahrae,) 
That  the  word  arrendadw^  which  the  text  applies  to  the  leeeor  or  person  who  lets  to  rent 
or  hire,  is  applied  also  by  the  laws,  and  without  travelling  out  of  this  8tb  Title  of  the  5th 
P«7tt<2a,  to  the  lessee  or  hirer;  and  if  regard  is  had  to  the  common  acceptation  or  use  of 
the  day,  it  is  more  applicable  to  the  latter  than  to  the  former;  but  that,  properly  speaking, 
the  latter  ought  to  be  called  arrendatario  (lessee  or  hirer).  That  in  Febrtjo  Reformado^ 
P.  1.  torn.  2.  c.  10.  §  1.  num.  1.,  the  person  who  lets  to  rent  or  hire,  is  called  arrendatario; 
hot  that  this  is  a  mistake.  A  reference,  however,  to  the  4th  edition  o{pebrero  Rrformada, 
published  at  Madrid  1807,  torn.  2.  Par.  1.  cap.  19.  §  1.  num.  1.  p.  1.,  will  show  that  the 
learned  Professor  is  deceived,  and  that  the  reverse  and  proper  definition  is  given  to  the 
word  arrendatario, 

s  The  word  essa  is  made  use  of  in  the  text;  bat  it  is  appfehended  that  this  is  a  typo^ 
giaphieal  error,  and  that  tht  word  com  is  mtaiit. 
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labor  or  serviec,  may  be  rented  or  hired.  Sd,  That  the  price  must  be 
just,  certain,  and  in  ready  money ,^  4th,  That  the  rentor  or  lessor  is 
obliged  to  grant  the  use  of  the  thing  rented,  or  to  perform  the  labor 
stipulated,  and  the  lessee  or  person  hiring  to  pay  the  price  which  tie 
promised. 

From  the  first  principle  it  is  inferred,  1st,  That  any  one  may  rent 
who  can  sell  and  bny,^  the  agreement  beiiig  for  a  certain  time,  or  for 
the  life  of  either  of  the  contracting  parties,  L.  2,  tit  8.  P.  5.  [L.  2.  tit 
8.  P.  5.]  2d,  That  this  contract  admits  every  covenant  or  pact  that 
may  not  be  opposed  to  the  laws  and  good  customs,  L.  2.  tit  8.  P.  5* 
Sd,  That  if  the  tenant  or  lessee  holds  three  days  beyond  the  time 
agreed  on,  the  renting  is  presumed'  to  continue  for  another  year  under 
the  like  covenants.  But  if  he  should  be  lessee  or  tenant  of  a  house, 
tower  (/orr€),  or  other  building,  such  presumption  does  not  take  place, 
for  the  reason  assigned  by  L.  20.  tit*  8.  P.  5.  [L.  2a  tit  8.  P.5.] 

From  the  second  principle  it  results,  1st,  That  all  things  may  be 
rented  or  let,  from  the  use  whereof  we  can  derive  advantage;  and 
also  the  usufruct  of  an  estate,  vineyard,  or  other  like  thing,  L.  3.  tit 

8.  P.  5.  [L.  3.  tit  8.  P.  5.  J    2d,  The  work  and  labor  of  others,  LI.  3. 

9,  10,  11.  tit  8.  P.  5.  [LI.  3.  9.  la  11.  tit  8.  P.  5.] 

[  203  ]  From  the  third  principle  it  arises,  J^at  the  price  or  amount 
of  the  rent  ought  to  be  regulated  according  to  the  law  or  custom  of 
the  place,**  or  by  agreement  of  the  parties,  L.  4.  tit  8.  P.  5.,^  [L.  4. 
tit.  8.  P.  5.,]  and  as  regards  the  wages  of  daily  laborers,  it  is  provided 
that  they  be  regulated  or  fixed  by  the  town  cotmcils  or  corporations,* 
L.  3.  tit  11.  Ub.  7.  Rec.  [L.  4.  tit.  26.  lib.  8.  Nov.  Rec]  2d,  That  it 
ought  to  be  paid  at  the  time  stipulated,  and  if  none  be  appointed,  at 
the  end  of  the  year,  L.  4.  tit.  8.  P.  5.,  [L.  4.  tit  8.  P.  5.,]  but  the 
wages  of  mechanics  must 'be  paid  daily,  L.  4.  tit  11.  lib.  7.  Rec  [L. 
2.  tit  2G.  lib.  8.  Nov.  Rec]  3d,  Thatif  the  rent  be  not  paid  at  the 
appointed  time,  the  landlord  or  lessor  may  oust  or  remove  the  tenant 
or  lessee,  it  being  always  understood  that  for  the  satisfaction  of  the 
rent  he  has  a  tacit  mortgage  o\\  whatever  is  found  belonging  to  the 
latter  on  the  premises  rented,^  L.  5.  tit  8.  P.  5.  [L.  5.  tit  8.  P.  5.] 

>  See  note  <  p.12Cl.  ante, 

4  Palaeios  says,  L.  2.  tit.  8.  P.  5.  specifies  Tations  persons,  who,  tboa|rh  they  may  boy 
and  sell,  cannot  take  on  lease  or  hire,  lahd^  {eampoB).  Those  are  cab«tlero9  and  officers 
of  tho  king's  court;  and  be  refers  to  tit  10.  lib.  10.  Nov.  Rec.  for  information  as  to  those 
who  cannot  rent  or  hire  the  royaj  rents,  or  tliose  of  any  town  wherein  they  hold  or 
exercise  their  offices. 

>  It  is  not  only  presumed,  says  Palaeios,  but  is  positively  known,  and  is  clear,  accord- 
ing to  L.  20.  tit  8.  P.  5.,  cited;  and  by  L.  3.  tit  10.  lib.  10.  Nov.  Rec,  farmers  and  land- 
lords are  obliged  to  give  each  other  notice  to  quit  at  the  beginning  of  the  last  year  of  the 
term;  if  not,  the  term  continues  over  for  another  year. 

*  With  reference  to  the  time  of  renting. 

V  In  the  absence  of  all  which,  if  the  rent  is  payable  yearly,  it  must  be  paid  at  the  en^ 
of  the  year;  and  when  it  is  payable  out  of  the  fruits,  it  is  not  due  before  the  crop  or  bar- 
Test  is  reaped.     Vide  the  law  quoted  in  the  text,  and  note  1.  Oreg,  Lop,  on  ditto. 

9  Or  tho  wages  may  be  fixed  by  agreement  between  the  laborers  and  employers.  Vid0 
mte  1.  tit  36.  lib.  8.  Nov.  Roc. 

*  P€lacio$  obsenrei,  if  they  should  lurre  been  put  there  wilh  the  knowledge  of  the 
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AXYij  That  the  lessee  being  punctual  in  the  paynoent  of  the  rent,  cannot 
be  dispossessed  or  ousted,^®  except  in  the  case  expressed  by  L.  6.  tit 
a  P.  5.  [L.  6.  tit  8.  P.  5.]  5th,  That  if  the  thing  rented  be  sold 
vithin  the  term,  the  lessee  ought  to  give  it  up;  but  the  vendor  is 
obhged  to  make  good  to  him  a  share  of  the  price  proportioned  to  the 
time  that  remains  to  complete  the  term,  unless  it  shall  have  been 
otherwise  covenanted.^^ 

From  the  fourth  principle  it  is  inferred,  1st,  That  at  the  expiration 
of  the  term,  the  thing  must  be  restored  to  the  rentor  or  lessor;  and  in 
case  of  delay  or  refusal"  on  the  part  of  the  tenant  or  lessee,  he  shall 
restore  double  the  amount,",  and  make  good  the  damages  and  dete- 
riorations, L.  18.  tit.  8.  P.  5.  [L.  18.  tit.  8.  P.  5.]  2d,  That  the  tenant 
or  lessee  of  an  estate  ought  not  to  pay  the  rent  or  price  if  any  ca« 
lamity,  war,  fire,  &c.,  should  arise,  which  may  destroy  the  fruits  or 
produce,  unless  it  should  have  'been  covenanted  to  the  contrary,  or 
unless  this  loss  may  be  compensated  from  the  abundance  of  other 
years,"  LI  22.  and  23.  tit.  8.  P.  3.  [LI.  22.  and  23.  tit.  8.  P.  3.] 
3d,  That  if  the  estate  produces  double  fruits,  or  gives  a  double  re- 
turn, not  by  reason  of  the  industry,  but  by  the  melioration  or  aug- 
mentation^^ of  the  thing,  the  price  or  rent  ought  to  be  doubled,  L.  23. 
tit  8.  P.  5.  [L.  23.  tit  8.  P.  5.]  4th,  That  the  full  annual  salary  or 
stipend  of  schoolmasters  must  be  paid,  althougli  they  die  before  the 
completion  of  the  year,  because  the  instruction  was  not  wanting  from 
their  fault  But  the  heirs  of  an  advocate  who  should  die  before  the 
completion  of  the  suit,  and  those  of  a  mechanic  or  tradesman  who 
undertook  to  perform  any  work,  cannot  recover  the  entire  wages  or 
price,  unless  they  provide  an  equally  competent  advocate  or  [  204  J 
workman  to  finish  what  was  begun,  L.  9.  tit.  8.  P.  5.  [L.  9.  tit  8.  P. 
5.]  5th,  That  the  person  letthig  any  thing^^  is  responsible  for  the 
damages  which  may  accrue  to  the  hirer  by  reason  of  its  mutility  or 
defect,  except  in  the  case"  provided  by  L.  14.  tit  8.  P.  5.  [L.  14.  tit 
8.  P.  5.]  6th,  That  if  the  lessors  or  landlords,  or  others,  by  reason 
of  any  right  that  they  may  possess  over  the  thing  rented,  of  which 

owner,  refcrrinf^  to  L.  5.  tit.  8.  P.  5.  Quare^  if  beasts  belonjifini^  to  the  plough,  and  things 
neoetfiary  to  tiliini^  and  caltivatingf  the  grnand  of  lessee,  can  be  distrained? 

>o  Unlil,  says  Palaeio$,  the  term  be  coocluded;  and  that  it  is  to  be  observed,  that  L.  6. 
tit.  8.  P.  5.  oiled,  docs  not  speak  of  k'ssecs  or  teoaots  of  estates  {Jietisdadfa)^  but  orteDants 
(M"  lessees  of  houses. 

"  Or  the  leatie  should  hsTebecn  granted  for  the  life  of  either  lessee  or  lessor  perpetually. 

>*  1^  18.  tit  8.  P.  5.  says,  antii  sentence  given  against  him  (losaoe), 

»  PaUicioB  says,  the  restitution  or  payment  of  double  the  amount,  in  sneh  case  is  not 
practised. 

M  Eitlier  ibrmer  or  snbseqtient.  See  L.  93.  tit  8.  P.  5.,  ef ted:  provided,  adds  Palacioi^ 
according  to  the  law,  22,  ifrta.,  the  event  by  which  the  produce  is  deHroycd  shonld  not  be 
one  of  those  accidents  oAcn  accustomed  to  happen;  and  he  refers  aUo  to  Ong,  Lop.  Gl. 
3.  on  the  same  law;  or  unless  it 'Should  be  the  custom  of  the  place  for  this  loss  to  belong 
or  attach  to  the  lessee. 

u  That  is,  aeeidental     Bee  also  Greg.  Lop,  Gl.  6.  on  L.  23.  tit  8.  P.  5^  cited. 

I*  8uch  as  casks  or  vessels  for  holding  wine,  oil,  &a 

^  With  res}>ect  to  bad  grass  in  a  pasture  or  meadow,  of  which  the  lessor  was  ignorant. 
Bee,  L.  14.  lit  8.  P.  5.  cited. 
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the  lessors  or  landlords  were  cognisant,  should  impede  or  obstruct  the 
lessees  or  tenants  in  the  use  of  it,  they  ought  to  pay  to  the  latter  the 
damages  and  prejudices  occasioned  by  such  obstruction,"  L.  21,  tiL 
8.  P.  5.  [L.  21.  tit.  8.  P.  5.]  7th,  That  the  herdsman,  or  keeper  of 
catile,  shall  satisfy  the  damage  done  by  the  animals,  which  proceeds 
from  his  fault,  L.  15.  tit.  8.  P.  5.  [L.  15.  tit.  8.  P.  5.]  8th,  That  the 
master  workman  who  shall  have  undertaken  any  work  by  the  job  or 
lump,  is  obliged  to  do  it  over  again,  or  to  return  the  price  wi(h  the 
damage,  if  it  should  tumble  down  while  it  is  building,  or  if  after  it  is 
finished,  in  the  opinion  of  honest  men  of  his  calling,  it  should  be 
judged  faulty  and  dangerous  through  his  fault,  L.  16.  tit.  8.  P.  5.  [L. 
16.  tit.  8.  P.  5.]  But  if  the  work  should  be  undertaken  under  the 
agreement  of  paying  the  price  after  it  is  finished,  the  payment  cannot 
be  delayed  under  the  pretext  of  its  not  being  considered  good,  because 
the  inspection  of  skilful  persons  will  be  sufficient  to  destroy  this 
excuse.  And  if  the  agreement  were  to  pay  on  the  work  being  done 
to  the  satisfaction  of  him  who  ordered  it  to  be  done,  and  that  till  then 
it  should  be  at  the  risk  of  the  workmen,  if  this  approbation  should  be 
deferred  through  the  fault  of  the  former,  from  the  period  of  this  de- 
lay, all  deterioration  ought  to  be  at  his  risk,  provided  it  does  not  arise 
from  the  faultiness  or  defect  of  the  work,  L.  17.  tit.  8.  P.  5.  [L.  17. 
tit.  8.  P.  5.] 

Hence  it  follows,  10th,  That  the  freighter  of  a  ship  must  pay  the 
value  of  the  thing  that  shall  be  laden  in  it,  with  all  prejudices  to  the 
owner  of  it,  if  it  was  endangered  or  broken  by  the  fault  of  the 
former,^»  L.  13.  tit.  8.  P.  5.  [L.  13.  tit.  8.  P.  5.]  11th,  That  a  carrier 
of  goods  is  liable  to  the  same  penalty,  if  they  be  lost  through  his 
fault,»  L.  8.  tit.  8.  P.  5.  [L.  8  tit.  8.  P.  5.]  12th,  That  every  error 
of  an  artist  or  professor,  from  which  loss  or  deterioration  may  arise 
to  the  thing  which  he  took  under  his  charge,  induces  the  obligation, 
on  his  part,  of  satisfying  or  paying  the  value  of  it,*^  L.  10.  tit.  8.  P. 
5.  [L.  10.  tit.  8.  P.  5.]  13th,  That  if  the  lessor  or  lessee  should  die 
within  the  term,  the  reciprocal  obligations  pass,  or  are  transferred  to 
[  205  ]  the  heirs  of  both,"  except  that  the  thing  rented  were  the 
usufruct  of  an  estate;  because  being  personal,  the  lease  or  term  will 
expire  with  the  death  of  the  lessee,  LI.  2.  and  3.  tit.  8.  P.  5.  [LI.  2. 
and  3.  tit.  8.  P.  5;]  14th,  That  the  owner  of  a  warehouse  is  not 
answerable  for  the  things  placed  there  by  the  tenant  or  lessee;**  but 
he  is  not  by  this  absolved  from  the  obligation  of  paying  the  damages 
occasioned  by  his  fault  or  fraud,  L.  25.  tit  8.  P.  5.  [L.  25.  tit  8.  P. 

»  See  the  ainp1i6oetioDs  and  limlUtioos  to  thia  oonUiiMd  ia  L.  91.  tit  8.  P.  5.  cited. 

»  See  L.  13.  tit.  8.  P.  5.  cited. 

»  See  also  L.  8.  tit  8.  P.  5.  cited. 

SI  ThiM  extendd  to  physicians,  sargcona,  farriers,  k,c    See  L.  10.  tit.  8.  P.  5.  cited. 

o  Palaeum  says,  that  this  is  not  understood  witli  respect  to  particular  aacceaaora,  nor 
to  those  of  an  entail.  And  for  a  clearer  comprehension  of  the  difiference,  he  refers  to 
Gom,  var.  re%.  Lib.  2.  cap.  3.  to  MuriUo  eur.  juM.  can.  this  title.  Ftrraiit  pramfia 
Bibliolh,  vtrb.  Loeatio,;  Febrero  reformatio^  p.  1.  c  10.  S  1.  torn.  2. 

»  Unlesa  be  undertook  their  charge  or  custody.    Sec  L.  35.  tit.  8.  P.  5.  cited. 
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5.]  15th,  That  innkeepers**  are  responsible  for  the  property  of  their 
guests,  because  they  ought  to  exercise  hospitality  with  good  faith, 
and  return  or  justify  the  confidence  placed  in  them,  LI.  26.  and  97. 
tit.  8.  P.  5.  [Lh  26.  and  27.  tit.  8  P.  5.]  16th,  That  as  the  lessee  or 
tenant  is  obliged  to  pay  the  damages  which  the  thing  shall  sustain 
while  in  his  possession,  in  the  same  way  the  lessor  or  landlord  ought 
to  satisfy  the  lessee  or  tenant  for  the  value  of  the  improvements, 
which,  by  his  industrv,  the  property  rented  haih  undergone,"  L.  24. 
tit.  8.  P.  5.  [L.  24.  tit  8.  P.  5.] 

^  Also  owners,  &.C.,  of  vessels;  and  this  responsibility  extends  to  loss  by  negligence, 
theft,  &£.    See  L.  26.  tit  8.  P.  5.  eitcd. 

<s  Palttdot  says,  it  most  be  observed  by  way  of  coqclusion  to  this  title,  that  by  a 
royal  order  of  21st  June,  1768,  it  is  forbidden  to  tenants  or  lesnees  to  underlet  the  landa 
rented  to  tbem,  which  order  it  is  ncccssarv  to  bear  in  mind,  because  GonteZf  2  var.  ret. 
cap.  3.  n.  11.,  and  some  others  allcjrc,  that  the  tenant  or  Icskoo  mny  under-let  that  which 
was  rented  to  bim.  The  royal  order,  however,  referred  to  by  the  Learned  Professor,  is 
not  found  io  the  CAronoJqgtooi  Jndez  of  Fragmatica$,  ^Ch  to  the  JVivv.  Rec, 
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TITLE  XV. 

OF  PARTNERSHIP  OR  SOpiETT. 

[  206  ]  Cap.  1.  The  third  onerous  contract  is  that  of  partnership, 
which  is  a  anion  of  two  or  more  men,  formed  with  the  intention  of 
making  gain  from  their  joint  stock,  associating  themselves  with  one 
another,  L.  1.  tit.  10.  P.  5.  [L.  1.  tit.  10.  P.  5.] 

There  is  a  partaership  which  is  called  universal  or  general,  b^ 
which  all  the  property  of  the  partners  present  and  future  is  joined 
together.  The  other  is  particular,  as  regards  certain  specific  things 
or  objects.  All  partnership  must  have  for  its  object  an  honest  and 
just  purpose,  and  which  must  not  be  opposed  to  good  manners  or 
custoixis,  of  which  examples  are  given  in  LI.  2.  and  9.  tit  10.  P.  5. 
[LI.  2.  and  9.  tit.  10.  P.  5.} 

§  1.  Hence  proceed  the  following  axioms:  1st,  That  partnership 
is  a  contract  which  derives  all  its  force  from  the  consent  of  the  part* 
uers.  2d,  That  all  profits  and  losses  arising  from  the  things  which 
should  be  brought  into  the  partnership  be  common.  3d,  That  it  pro- 
ceed from  good  faith. 

From  the  first  axiom  it  follows :  1st,  That  partnership  may  be 
formed,  tacitly  or  expressly,  by  mere  parol  agreement,  by  instrument 
or  deed,  by  mtnsageroj  &c,,  L.  7.  tit  10.  P.  5.  [L.  7.  tit.  10.  P.  5.] 
2d,  That  all  persons  may  enter  into  it,  witii  exception  of  the  madman^ 
and  minor  under  fourteen  years;  but  the  minor  under  twenty- five 
years  has  always  the  right  of  restitution  in  integrum  against  the 
damages  or  fraud  which  he  may  suffer,  L.  1.  tit  10.  p.  5.  [L.  1.  tit 
10.  P.  5.]  3d,  That  this  contract  can  only  be  made  for  a  certain  time 
or  for  the  life  of  the  partners,  but  never  for  that  of  their  heirs,  unless 
it  be  a  partnership  of  rent  regarding  things  belonging  to  the  crown 
or  any  corporation,  L.  1.  tit  10.  p.  5.  [L.  1.  tit  10.  P.  5.]  This  does 
not  prevent  the  heirs  from  being  responsible  by  reason  of  the  passive 
actions  which  their  ancestors  and  members  of  the  partnership  trans- 
mitted to  them,  L.  17.  tit  10.  P.  5.  [L.  17.  tit  10.  P.  5.]  4th,  That 
from  the  day  in  which  the  partnership  was  formed,  there  is  no  ne- 
cessity for  a  formal  delivery  of  the  things,  in  order  to  their  being  con- 
sidered common  to  the  partners  in  their  use  and  right  of  them,  except 

actions  of  seignory  or  dominion,*  and  against  debtors,  for  which,  in 

* 

1  Palmeio9  obflervf*,  that  every  perron  who  cannot  oonaent,  by  what  reason  aoover  it  may 
br,  is  unable  to  make  thit,  or  any  other  contract. 

s  Palmeiot  aaya,  this  means,  that  if  any  of  the  partners  shoold  have  a  sei|rnory  or  ja- 
risdiction  (manorial  jurisdiction),  the  other  partners  cannot  exercise  this  jurisdiction, 
unless  special  power  should  have  been  j^iven  to  them  for  the  purpose.  Also,  if  one  parlncr 
should  have  any  debts  due  to  him  (individually  is  meant),  the  other  partners  cannot  de- 
mand or  sue  ibr  those  debts,  without  a  like  power  or  authority. 
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ordec  to  their  being  readered  common,  an  express  power  oranthority 
is  required  from  the  lord  or  proprietor,  or  the  creditor,  L.  6.  [  207  ] 
tit  10.  p.  5.  [L.  6.  tit  10.  P.  5.] 

From  the  second  axiom  it  is  inferred,  1st,  That  the  distiibntion  or 
partition  of  losses  and  gains  may  depend  upon  the  will  of  the  part- 
ners, provided  it  be  proportioned  to  the  capital  or  labor  of  the  part- 
ners, L.  4.  tit.  10-  P.  5.  [L.  4.  tit  10.  P.  5.]  2d,  That  the  partnership 
called  leonine  is  not  valid,  by  which  one  partner  is  deprived  of  all , 
gain,  and  charged  with  all  loss,^  L.  4.  tit  10.  P.  5,  [L.  4.  tit  10.  P.  5.] 
3d,  That  if  the  contracting  parties  do  not  determine  the  gains  or 
losses,  they  shall  be  equal;'^  and  if  the  gains  are  determined,  and  nol 
the  losses,  the  latter  shall  be  proportioned  to  the  former,  and  vice 
versdy  L.  3.  tit  10.  P.  5.  [L.  3.  tit  10.  P.  5.]  That  the  injuries  arising 
from  the  fault  of  any  particular  partner  are  chargeable  entirely  to 
him,*  K  7.  tit  10.  P.  5.  [L.  7.  tit  10.  P.  5. J  5th,  Ihat  if  the  deter-^ 
mination  of  these  gains  or  losses  be  left  to  the  decision  of  a  third 
person,  provided  such  decision  be  not  conformable  to  the  said  rules^ 
it  ought  to  be  reformed  by  experienced  persons,  L.  5.  tit.  10.  P.  5. 
[L.  5.  tit  10.  P.  5.]  6th,  That  in  particular  or  limited  .partnership, 
as  regards  gain  or  loss,  only  the  things  specified  enter  into  communion, 
L.  7.  tit  10.  P.  5.  [L.  7.  tit  10.  P.  5.] 

To  the  third  axiom  appertains,  1st,  That  one  partner  cannot  exact 
more  care  from  the  other  ;han  what  he  bestows  onliis  own  property 
or  affairs,  L.  7.  tit  10.  P.  5.*  [L.  7.  tit.  10.  P.  5.]  2d,  That  this  good 
&ith  and  care  ought  to  accompany  all  the  affairs  of  the  co-partner- 
ship, so  that  the  prejudice  or  loss  caused  in  one  firm  or  branch  of 
commerce  by  the  fault  of  one  of  the  partners  camiot  be  compensated 
or  set  off  by  the  gain  which  he  should  make  for  them  in  another,^  L* 

*  Palaeim  here  obserrev,  that  the  pertncnhip  in  which  it  is  afrreed,  that  one  partner 
■bail  bear  the  whole  leas,  migr  be  Talid;  and  thut  this  is  laid  down  in  L.  4.  tit.  10.  P.  5. 
which  says,  6  te fmxen  jitylo  que  perdieeen en  la  companiaen  aquellas co»a%  que u$an^  que 
nmt  mB%e9e  parte  en  la  perdida;  talea  pUyioa  eomo  eatos  valen  i  deben  eer  gaardado9.  Such, 
ke  add^i,  would  bo  the  case,  where  one  partner  shoold  contribute  a  thoosand  dollars  eapitali 
•nd  the  other  partner  his  labor;  with  the  agrecosent,  that  if  they  lost,  the  capital  so  con- 
tributed should  be  lost  by  the  former.  Quare,  however,  if  the  loss  should  extend  beyond 
the  amoant  of  the  thousand  dollars  contributed  by  the  one  partner,  would  not  each  paKner 
be  liable  to  his  moiety  or  proportion  of  soch  ozcess  or  loss?  The  learned  Professor  eon* 
dudes  by  statin|r,  that  a  partnership  is  therefore  termed  leoniney  when  it  has  been  agreed 
that  one  partner  may  have  all  the  frain,  and  bear  no  nhute  in  the  loss,  or  that  all  the  loss 
should  be  his  and  he  should  be  entitled  to  no  part  of  the  gain,  and  that  this  is^'not  valid. 
It  may  be  observed,  that  the  epithet  leokme^  is  taken  from  the  division  made  by  the  lion 
ki  the  fable. 

*  Proportionably,  it  is  presumed,  to  the  goods,  &c.,  brought  into  the  stock.  This  ob- 
serration,  it  is  found,  is  confirmed  by  PalacioBy  who  says  that  what  is  above  stated,  is 
implied  or  understood  in  the  text. 

^  Bui  a  partner  was  obliged  to  observe  only  the  same  ordinary  care  and  diligence  in  the 
affairs  ijit  the  partnership  which  he  obnerved  in  keeping  his  own  private  property,  and 

rof  of  this  being  done,  would  absolve  him  from  the  entire  or  particular  loss.     Vide 
7.  tit.  10.  P.  5»,  quoted  in  the  text 

*  Vide  note  *,  ante. 

t  This  is  broagbt  more  within  the  meaning  of  the  kw  13,  tit.  10.  P,  5.  cited  in  the 
text,  than  given  as  the  literal  translation  of  thp  text.  See  this  law,  and  Greg,  Lop.  GL  4L 
and  5,  thereoo* 
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13.  tit.  10.  P.  5.  [L.  13.  tit.  10.  Vx  5.]  3d,  That  the  debts  contracted 
and  expenses  incurred  for  the  utility  of  the  company,  or  of  him  who 
shall  be  commissioned  in  the  service  of  the  partners  are  to  be  com- 
mon, L.  16.  tit  10.  P.  5.  [L.  16.  tit.  10.  P.  5.]  4th,  That  when  an/ 
Eerson  is  induced  by  the  fraud  of  another  to  form  a  co-partnership, 
e  is  pot  bound  to  observe  the  contract  after  he  discovers  the  fraud; 
nor  to  fulfil  the  covenant  of  not  prosecuting  the  other  on  account  of 
it,  L.  5.  tit.  10.  P.  5.  [L.  5.  tit.  10.  P.  5.]  5th,  That  if  partition  hath 
been  made  by  one  of  the  partners  of  gains  fraudulently  or  improperly 
acquired,  and  for  this  reason  he  hath  been  obliged  to  restore  them 
to  the  party  injured,  th6  partners  shall  be  bound  equally  to  restore 
the  portion  which  they  have  respectively  obtained  in  the  partition, 
r  208  ]  if  they  were  ignorant  of  the  bad  faith  of  their  partner;  but 
if  they  had  knowledge  of  it,  they  shall  be  obliged  to  satisfy  the  party 
aggrieved  in  equal  portions,*  L.  8.  tit.  10.  P.  5,  [L.  8.  tit.  10.  P.  5.] 
It  being  the  duty  of  persons  who  form  a  partnership  to  act  towards 
one  another  as  brothers,  L.  1.  tit.  10.  P.  5.  [L.  1.  tit  10.  P.  5.;]  it 
follows,  1st,  That  on  account  of  debt  one  partner  cannot  sue  the 
other  for  more  than  he  is  able  to  pay,  leaving  him  a  sufficiency  to 
subsist  on  if  he  has  not  wherewithal  to  obtain  it,  L.  15.  tit  10.  P.  5. 
[L.  15.  tit  10.  P.  5.]  2d,  That  if  the  administrator  of  the  company' 
should  give  to  any  of  the  other  partners  their  shares  without  notice 
to  the  rest,  and  the  administrator  should  come  to  poverty  or  be  in- 
solvent, there  shall  be  another  partition  made;  and  if  the  ether  part- 
ners were  aware  of  it  and  did  not  demand  in  time  their  proportions, 
this  collation  shall  not  be  formed,  L.  15.  tit  10.  P.  5.  [L.  15.  tit  10. 
P.  5.]  3d,  That  if  any  of  the  partners  should  take  any  thing  be- 
longing to  the  company  without  the  knowledge  of  the  rest,  he  cannot 
be  prosecuted  for  theft,  unless  there  should  exist  evident  proofs  of  it, 
L.  17.  tit  10.  P.  5.  [L.  17.  tit  10.  P.  5.] 

§  2.  From  these  principles  it  is  evident,  Ist,  That  the  copartner- 
ship is  at  end  by  the  renunciation  of  any  of  the  partners;  and  if  this 
renunciation  was  made  before  the  tenn  agreed  upon,  or  before  the 
object  or  business  was  completed  for  which  the  partnership  was 
formed,  he  is  obliged  to  satisfy  the  others  the  damages  and  prejudices 
occasioned  by  reason  thereof,  L.  11.  tit  10.  P.  5.  [L.  11.  tit  10.  P.  5.] 
This  renunciation  ought  not  to  be  fraudulent;  for  if  it  be  proved  such, 
all  the  profits  from  thenceforward  become  common  among  the  other 

f)artners,  and  the  losses  appertain  exclusively  to  the  one  who  fraudu- 
ently  renounced,  L.  12.  tit  10.  P.  5.  [L.  12.  tit  10.  P.  5.]  2d,  That 
the  partnership  is  also  at  an  end  by  the  natural  or  civil  death  of  any 
of  the  partners,  L.  10.  tit  10.  P.  5.  [L.  10.  tit  10.  P.  5.]  3d,  By  a 
cession  of  property,  L.  10.  tit  10.  P.  5.    4th,  By  the  destruction  of 

>  And  this  whether  they  haro  receired  any  part  of  tho  gains  or  not     V%d€  tbt  Law 
8.  tit.  10.  P.  5.  quoted  in  the  text 

.  *  That  ifl  to  say,  one  of  the  partners  administering  tho  affairs  of  the  company.     Vt^ 
Ihe  L.  15.  tit  10.  P.  5.  quoted  in  the  texL 
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the  thing  which  was  the  object  of  the  contract,  L.  10.  tit.  10.  P.  5. 
bihy  By  reason  of  the  bad  temper  or  disposition  of  any  of  the  part- 
ners, or  the  non-observance  of  the  covenants  or  terms  of  the  con* 
tract,**  Lf.  14.  tit.  10.  P.  5.  [L.  14.  tit  10.  P.  5.]  6th,  For  the  close 
or  discharge  of  the  accounts,  the  administrator  is  obliged  to  present 
to  the  company  not  only  the  cash  book,  but  also  the  journal. — Esco^ 
var  Muftoz  de  ratiociniis,  cap.  10.  d  n.  39.  at  41. 

^  These  two,  says  Paiaeiot^  are  not  modes  of  dissolvincf  copartnership,  hut  jiist  causes 
for  the  rcaunctaUon  or  separation  frotn  it  by  him  who  suffers  unjustly. 
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TITLE  XVI. 

OF  EXCHANGE  OB  PERMUTATION. 

[  209  ]  Cap.  1.  The  fourth  onerous  contract  is  that  of  exchange  or 
permutation.  Exchange  is  to  give  and  deliver  a  specific  or  particular 
thing  for  another,  L.  1.  tit.  6.  P.  5.  [L.  1.  tit.  6.  P.  5.]  To  exchange 
it  is  not  necessary  for  the  things  exchanged  to  be  present,  nor  that 
the  consent  of  the  parties  be  expressed  by  word;  /or  the  act  of  re- 
ceiving the  thing  by  one  of  the  persons  bartering  will  be  sufficient/ 
L.  1.  tit.  6.  P.  5.  [L.  1.  tit.  6.  P.  5.] 

This  contract  bears  a  total  resemblance*  to  that  of  purchase  and 
sale,  L.  2.  tit.  6.  P.  5.  [L.  2.  tit.  6.  P.* 5.]  Under  this  principle  we 
establish,  1st,  That  no  one  can  exchange  who  cannot  sell  and  buy, 
L.  2.  tit.  6.  P.  5.  [L.  2.  tit.  6.  P.  5.]  2d,  That  only  that  can  be  ex- 
changed which  is  capable  of  being  purchased,^  except  spiritual  things, 
which,  although  they  cannot  be  sold,  may  be  exchanged^  with  the 
permission  of  the  prelate  who  has  jurisdiction  over  them,*  L.  2  tit. 
6.  P.  5.  [L.  2.  tit.  6.  P.  5.]  3d,  That  when  once  this  contract  is  per- 
fected by  consent,  it  must  be  fulfilled,*  or  the  interest  or  damages 
(iniereses)  paid  to  the  party  suffering  by  him  who  repents  or  refuses,^ 

1  PaladoM  mys,  tliat  L.  1.  tit.  6.  P.  5.  does  not  specify  any  exchange  which  Rmy  not  be 
made  by  parol.  That,  by  the  law,  three  modes  of  making  an  exchange  ore  referred  to; 
and  in  the  third,  to  which,  it  appears,  the  text  refers,  it  thuis  declares:—**  When  an  ex- 
change  is  made  by  parol,  which  is  afterwards  fulfilled  by  the  act  of  both,  or  one  of  tiie 
parties.**  Nor  can  it  be  said,  that  by  the  mere  receipt  of  the  thing  by  one  of  the  parties, 
without  having  manifested  an  intention  of  making  this  contract,  docs  an  exchange  take 
place. 

s  QUare,  Vide  the  difference  noticed  by  Broion,  1st  toI.  book  2.  e.  11.  p.  371.  W0od*8 
IruL  C.  L,  p.  235.  By  the  civil  law,  exchange  was  not  perfected  by  bare  consent.  Ac« 
tual  permatation  mast  take  place  before  the  contract  was  perfect;  for  from  an  agreement 
to  exchange,  no  action  arose,  (but  vide  L.  1*  tit  1.  lib.  10.  Nov.  Rec.)  nor  could  the  risk 
be  transferred  from  one  to  another  before  actual  permutation. 

*  PalaeioB  says,  it  is  to  be  observed,  that  the  property  of  another  person  can  be  bought, 
and  the  purchase  will  be  valid  to  various  effects,  L.  28.  de  eeni.r,  empt,  LI.  51.  and  53.  tit. 
5.  p.  5.  and  which  cannot  be  exchanged,  nor  would  the  exchange  be  valid,  L.  1.  tit.  6.  P. 
5.  Cur.  Philip,  com,  ter.  Lib.  1.  c.  12. 

4  By  other  spiritual  persons,  observes  Palaetos,  but  not  by  temporal  or  by  persons, 
6  But  this  requisite,  the  same  learned  Professor  also  states,  is  not  alone  sufficient;  for 
various  are  the  others,  besides  this,  which  are  necessary,  in  order  that  spiritual  things 
may  be  exchanged;  but  be  adds,  that  this  belongs  to  the  canonists,  and  refers  to  Murwo 
eur9,  jur.  can.  tit.  de  ver.  permut.  He  further  observes,  that  prebends  and  other  ecclesi- 
astical livings  {piexae^)  cannot  bo  bartered  without  the  royal  permission,  in  virtue  of  the 
eoneordate  with  the  court  of  Uome,  the  collation  and  canonical  institution  to  them  rela- 
ting only  to  the  ordinary  diocesan.  He  quotes  Febrero  Refarmad^,  torn.  1.  P.  1.  c.  17.  n. 
3.  p.  392.  4th  ed. 

*  Quare,     Vide  note  >,  ante;  but  also  vide,  L.  1.  tit  1.  lib.  10.  Nov.  Rec 

f  Palaeioe  confirms  what  has  been  observed  in  notes  2.  and  6.,  which  were.made  before 
the  edition  of  the  text  by  the  learned  Professor  came  under  the  notice  of  the  translator. 
He  states,  that  by  the  law  of  the  ParUda$t  exchange  was  not  perfected  by  content  akMM, 
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L.  3.  tit.  6.  P.  5.  [L.  3.  tit.  6.  P.  5.]  4th,  That  permutation  is  an- 
nulled and  extinguished  by  the  same  modes  and  for  the  same  reasons 
that  purchase  and  sale  are,  the  persons  exchanging  being  bound  to 
the  warranty  or  security  (eviccion)  of  the  things  exchanged,  L.  4.  tit. 
6.  P.  5.  [L.  4.  tit.  6.  P.  5.] 

Cap.  2.  Under  these  same  general  rules  is  found  established  in 
Spain  the  business  or  traffic  termed  coiibistica^^  or  the  exchange  of 
letters  or  bills,^  which  is  the  permutation  of  moneys  for  the  purpose 
of  remitting  money  from  one  part  or  country  to  another,  L.  4.  tit.  18. 
lib.  5.  Rec.*®  Limiting  our  discourse  to  the  subject  of  the  exchange 
of  bills,  it  is  evident  by  its  nature,  1st,  That  for  the  perfection  and 
fulfilment  of  this  contract  four  persons  intervene.  He  who  draws 
the  bill;"  he  on  whom  it  is  drawn;^  he  who  delivers  or  pays  the 
money  for  it,  and  he  in  whose  favor  it  is  drawn;"  although  it  is  pos- 
sible thai  these  two  last  circumstances  concur  in  one  person. ^^  2d, 
That  when  once  the  bill  is  presented,  by  him  to  whom  it  is  remitted, 

or  by  parol  promise  {^por  palahras).  That  when  it  was  made  by  parol  and  promise,  that 
is,  by  stipulation,  he  who  repented,  or  became  anwilling  to  fulfil  the  exchange,  mii^ht  be 
oompcllid  to  carry  it  into  execution,  or  to  pay  to  the  other  party  the  damuges  and  preju- 
dices wiiich  resulted  to  b^m  by  its  non  fulfilment.  That  when  it  was  made  by  parol,  or 
by  nude  pact,  a  distinction  was  made:  if  one  party  fulfilled  his  part,  and  the  other  refused 
to  perforin  his,  it  was  in  the  election  of  him  who  had  fulfilled  his  agreement,  either  to 
recover  back  his  tiling  or  property,  gr  to  demand  the  damages  ana  prejudices  which 
resulted  to  him  by  reaxon  thereof;  but  that  if  neither  had  delivered  the  thing  agreed, 
eitht;r  of  them  might  freely  repent,  without  being  able  to  be  ibrced  to  the  fulfilment  of 
the  covf^nants,  L.  3.  tit.  6.  P.  5.;  but  that  since  the  passing  of  L.  1.  tit.  1.  lib.  10.  Nov.  Rec, 
the  cxr-hange  cannot  be  repented  of;  and  the  party  is  bound  to  its  fulfilment,  in  whatever 
way  he  in^y  have  manifested  his  intention  to  bind  himself. 

*  The  translator  cannot  find  an  English  word  for  Coiibisiiea, 

*  It  is  not  easy  to  discover  the  affinity  between  the  doctrine  of  the  contract  of  exchange, 
and  the  doctrine  of  bills  of  exchange.  The  rules  of  the  first  are  traceable  to  the  civil 
law,  tho(4e  of  the  latter  are  only  refurrible  (o  the  conveniences  and  refinements  of  modern 
eommcrre.  Mr.  Justice  Blaek»Ume,  2d  vol.  p.  467.  gives  credit  to  China  for  the  introduc 
tion,  in  1:236.  It  is  not  a  little  curious,  however,  that  Wood^  in  his  C.  L,  p.  235.  should 
have  fallen  upon  the  same  plan  as  the  text  He  however  admits,  that  though  the  contract 
of  bills  of  exchange  hath  the  name,  it  fiath  nothing  of  the  nature  of  that  under  which  it 
is  mentioned. 

10  Not  inserted  in  the  Nov,  Ree,  See  LI.  7.  and  8.  and  note  4.  tit  3.  lib.  9.  Nov.  Ree., 
which  trchts  of  bills  of  exchange. 

"  The  drawer. 

'^  Drawee,  and  after  oocepting  it,  acceptor. 

••  Payi^c. 

i«  PaiacioM  mentions  the  following  requisites  to  a  bill  of  exchange.  1st,  The  date, 
place,  d:iy,  month,  and  year  in  which  the  bill  is  drawn.  2d,  The  amount  or  sum  for 
which  >riven,  expressed  in  figures  at  the  head  of  the  bill,  and  in  letters  or  words  in  the 
body  of  it.  3d,  The  period  at  which  it  is  drawn  payable.  4th,  The  name  of  the  person 
io  whofie  fiivor  it  is  drawn,  who  is  called  the  payee  {totnador),  5th,  The  person  from 
whom  the  omount  or  consideration  of  the  bill  is  received.  This  requisite  might  be  well 
merged,  it  is  conceived,  in  the  4th,  the  payee  being  generally  the  person  who,  or  on  whoso 
behalf  t ho  consideration  is  paid  for  the  bill.  6th,  The  signature  of  the  drawer.  7th,  The 
name  of  the  person  on  whom  it  is  drawn,  and  the  place  of  his  residence;  i.  e.  the  drawee  • 
He  furilirr  obtcerves  that  when  the  sum  expressed  in  the  body  of  the  bill  does  not  corres. 
pond  with  that  mentioned  m  figures  at  the  head  of  it,  regard  must  be  had  to  the  sum  set 
ibrth  ill  the  body  of  the  bill,  unless  by  the  letter  of  advice  the  contrary  appear;  and  he 
adds,  thiit  when  no  time  of  {laymcnt  is  expressed  in  the  bill,  but  it  is  simply  dircctonr  to 
pQy  a  crrttin  sum,  it  ought  to  be  understood  as  payable  at  sight,  or  on  presentation  of^the 
biiL     'ihc  last  rule  holds  in  England.    See  Chitly  on  BilU,  p.  279.  ed.  4. 
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to  the  person  on  whom  it  is  drawn,  if  the  latter  accepts  it,  or  another 
for  him,  they  remain  bound  for  the  payment;  but  if  the  bill  be  not 
[  210  ]  accepted,  a  judicial  request  having  been  made  by  him  who 
presented  it,  the  holder  takes  out  the  protest  and  transmits  it  to  the 
person  who  remitted  the  bill,  and  the  latter  may  oblige  the  drawer  or 
giver  to  return  him  the  amonnt  expressed,"  LI.  9.  and  10.  tit.  15.  lib. 
9.  Rec.,**  Dominguezj  de  Letras  de  Cambio,  Lib.  2.  Disa  1.  3d, 
That  on  the  delivery  of  the  bill  of  exchange  results  the  irrevocability 
of  the  contract,  so  that  the  parties  cannot  secede  from  it,^^  Domini 
guezj  ibid.  Disc.  8.  n.  I,  2,  and  3.  4th,  That  by  the  acceptance  of 
the  bill  there  is  only  inferred  a  tacit  consent  to  pay,  and  so  that  no 
novation  nor  delegation  having  taken  place,  the  drawer  or  giver  shall 
not  be  absolved  from  his  obligation  in  respect  of  him  in  whose  favor 
it  is  drawn.  From  which  it  is  inferred,  that  if  the  acceptor  should 
fail,  there  is  a  recourse  against  the  drawer,^^  DomingueZy  ibid.  Disc 
11.  With  respect  to  the  acceptances  and  payments  which  are  made 
with  protest,  the  reader  is  referred  to  Dominguezy^^  ibid.  Disc.  12. 
and  13.  As  this  business  depends  principally  upon  good  faith,  it  has 
been  necessary  to  protect  it  with  the  following  provisions:  1st,  That 
bill-brokers  {cambiadores)  be  creditable,  competent,  and  responsible, 
or  sufficient  people,  L.  1.  tit.  18.  lib.  5.  Rec.  [L.  1.  tit.  3.  lib.  9.  Nov. 
Rec]  2d,  That  for  this  trade  there  must  be  at  least  two  bovnd  in 
solidum;  and  that  those  who  are  bill  traders  or  brokers  cannot  hold 
or  carry  on  any  other  trade  nor  conmierce,*^  L.  12.  tit.  18.  lib.  9.  Hec." 
3d,  That  no  money  exchanger  or  banker  may  have  money  that  is  not 
current  by  law,  nor  more  than  one  set  of  scales  and  weights,  L.  64. 
tit.  21.  lib.  5.  Rec.^  L.  2.  tit.  18.  lib.  5.  Rec.  [L.  12.  tit.  12.  lib.  9.  Nov. 

15  palaeios  say  a;,  that  if  by  the  negflect  or  lachea  of  the  holder  or  pereon  to  whom  the 
bill  18  remitted,  the  time  for  payment  should  expire  without  the  bill*a  having  been  oocept- 
ed,  and  iho  drawee  refuseii  payment,  the  holder  loses  his  rccdarse  against  the  drawer.  If 
the  holder  presents  it  at  due  time,  and  it  is  not  accepted,  he  ought  to  tuke  out  the  protest 
for  non-acceptance;  and  in  consequence  or  virtue  (en  viata  dtr)  thereof,  oblige  the  drawer 
to  deposit  the  amount  of  the  bill,  to  reimburse  him,  in  case  the  bill  should  not  be  paid 
when  it  becomes  due.  That  by  the  mere  circumstance  of  the  want  of,  or  of  non-accept- 
ance, the  dfftwer  cannot  be  compelled  to  return  the  amount  of  the  biJl,  but  be  may  be  to 
deposit  it  as  above  mentioned.  The  translator  must  here  observe,  that  the  ordenaaza  23 
of  Bilbao  does  not  rt  quire  a  deposit,  in  such  case,  of  the  amonnt,  but  only  directs  that  in 
the  above  case  the  drawer,  on  being  required,  shall  be  obliged  to  give  the  holder  security 
to  pay  the  bill  when  it  becomes  due.  See  also  Suarez,  1st  vol.  Letr,  de  Camb,  p.  103,  4, 
5.  n.  172,  3,  and  4. 

'<  These  laws  are  not  in  the  Not,  Rec, 

17  Unless,  as  observes  PalacioB^  before  it  has  been  endorsed  or  negotiated,  the  drawer 
and  payee  should  mutually  agree  to  do  so. 

18  itnless  by  the  laehte  of  the  holder  he  should  have  lost  this  recourse  against  the 
drawer  and  endorsers,  when  be  can  only  look  to  the  acceptor.  In  the  case  of  due  dili* 
gence  or  conduct  being  observed  by  the  holder,  he  has  his  recourse  ogainst  the  drawers 
and  endorsers,  without  being  obliged  to  attend  to  the  progressive  order  of  endorse- 
ment, dLC. 

19  There  is  a  more  modern  treatise  on  bills  by  Suarez  in  two  vols.;  and  there  are  some 
Tcry  good  points  of  information  collected  in  3d  vol.  Feltrero  adie.    Appendix  to  c  IS. 

90  Palacio9  says  that  the  practice  negatives  this. 

»  This  law  is  not  inserted  iii  the  Nov.  Rec. 

S2  Not  in  Nov,  Rec;  and  it  appears  there  is  no  each  law  in  the  Rte,  of  1775. 
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Kec.]  4th,  That  no  foreigner  can  be  a  money  exchanger  or  banker 
in  the  kingdom,  although  he  may  have  letters  of  naturalization;^ 
neither  can  any  such  be  an  exchange  broker,  whose  office,  ought  to  be 
appointed  for  fairs  in  places  xyhere  they  are  accustomed  to  be  ap- 
pointed, LI.  7.  and  11.  tit.  IS.  lib.  5.  Rec.  [LI.  1.  and  2.  tit.  6.  lib.  9. 
Nov.  Rec.]  5th,  That  bankers  cannot  take  five  maravedis  p0r  thou- 
sand to  pay  in  good  money,  L.  5.  tit.  18.  lib.  5.  Rec.**  6th,  That 
accommodation  bills  {ca^ndios  sicos)  are  prohibited  under  various 
penalties;  such  are  always  considered  when  persons  who  borrow 
money  oa  interest  {tomaren  dinero  d  ccnnbio)  have  neither  money, 
credit,  nor  correspondent  in  the  places  on  which  they  borrow  it,  L.  13. 
lit  18.  lib.  5.  Rec.  [L.  4.  tit.  3.  lib.  9.  Nov.  Rec]  7th,  That  the 
agreement  to  borrow  money  for  various  successive  fairs,  so  that  the 
interest  of  the  first  may  enter  into  the  principal  sum,  and  cause  other 
interest  on  the  second,**  is  prohibited,  L.  13.  tit.  18.  lib.  5.  Rec.  [L.  4. 
tit  3.  lib.  9.  Nov.  Rec]  8th,  That  the  books  of  money  exchangers 
or  bankers  {cambiadores)  and  merchants  ought  to  be  regulated  or 
kept  according  to  the  order  and  in  the  mode  prescribed  by  [  211  ] 
L.  10.  tit  18.  lib.  5.  Rec**  [L.  12.  tit.  4.  lib.  9.  Nov,  Rec],  and  the 
establishment  of  public  banks,  according  to  that  directed  by  L.  5.  tit 
18.  lib.  5.  Rec  [L.  5.  tit  3.  lib.  9.  Nov.  Rec];  which,  among  other 
things,  requires  the  license  of  the  government  and  sufficient  security. 
9th,  That  the  exchange,  its  circumstances,  the  value  of  the  bills,  &c 
cannot  be  proved  by  the  oath  of  the  persons  who  shall  lend  the  money 
on  interest,  but  by  public  instruments,  witnesses,  &c.,  L.  13.  tit  18. 
lib.  5.  Rec  [L.  4.  tit  3.  lib.  9.  Nov.  Rec]  10th,  That  to  the  books 
of  bankers,  if  they  are  made  or  kept  with  due  formality,  faith  is  given 
in*'  their  favor,  and  against  them,  by  reason  of  their  being  the  depo- 
sitaries of  the  public  faith;  which  is  not  admitted  with  respect  to  the 
books  of  merchants,**  Escobar  Muftoz  de  Raiiociniisj  cap.  11.  ^  n. 
7.  al  33.,  where  there  are  various  limitations  laid  down  to  this. 
11th,  ITiat  money  cannot  be  lent  to  carry  interest,  por  to  be  trafficked 
with,  if  the  person  lending  it  be  not  interested  in  the  contracts,**  L. 
15.  tit  18.  lib.  5.  Rec.  [L.  21.  tit.  1.  lib.  10.  Nov.  Rec] 

S3  Neither,  rayi  Patacio9,  is  this  observed,  since  the  ^eater  part  of  the  banlcers  (mhu 
U«a«),  in  the  kingdom,  as  well  in  the  capital  as  in  the  provinces,  are  Frenchmen,  Italians, 
Irishmen,  dLc;  and  that  there  are  also  many  foreign  exchange  or  bill  brokers.  He  adds, 
thai  in  all  cases  that  occur  with  respect  to  bills  of  exchange  which  are  not  provided  for 
by  the  ordenanzas  of  commerce,  attention  must  be  paid  to  practice;  the  most  accredited 
bankers  being  consulted  thereupon,  and  the  same  with  respect  to  towns  where  there  are 
DO  ordenanzat, 

M  This  law  is  not  in  Nov.  Rec. 

^  That  is,  compound  interest 

ss  See  also  L.  13.  tit  4.  lib.  9.  Nov.  Rec 

27  Quttre,  if  this  may  not  be  properly  translated,  &ith  is  given  to  their  contents  for  or 
mg^inst  the  owners. 

S3  The  books  of  merchants  are  entitled  to  fsith,  or  are  proof  against  them,  observes 
Palaciot^  in  the  form  and  cases  provided  by  L.  33.  tit.  19.  lib.  9.  Rec:  this  law  is  not  in 
the  iVoo.  Rec,    See  Cur,  Philip,  lib.  2.  cap.  8.  Com,  Ter. 

^  Or  perliaps  unless  they  are  to  share  in  the  profit  and  loss:  **  ttiio  ef  d  perdida  y  d 
ganancia^  says  I<.  21.  tiU  1.  lib.  10.  Nov.  Rdc,  referred  to  in  the  text.    See  this  law. 
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TITLE  XVII. 

OF  CONTRACTS,  THE  FULFILMENT  OF  WHICH  DEPENDS  UPON  CHANCE 

OR   CONTINjOENCT. 

Cap.  1.  The  contracts  of  which  we  are  about  to  treat  in  this  title, 
constitute  a  third  class,  and  among  them  the  principal  is  insurance, 
by  which  one  person  insures  to  the  other  his  merchandise  against  the 
danger  or  risk  of  the  sea,  or  land  for  a  certain  price  or  premium  which 
he  receives  for  it,*  Hevia^  Curia,  Filip.  Comerc.  Nav,  cap.  14.  n.  1. 
He  who  takes  upon  himself  this  work  is  called  the  insurer  or  under- 
writer, and  he  who  is  insured  against  it,  the  insured  or  assured:^  with 
respect  to  this  contract  the  ordinances  of  maritime  nations  vary. 

[212]  On  the  nature  of  this  contract  the  following  axioms  are 
founded:  1st,  That  those  who  may  contract,  or  are  not  prohibited  from 
so  doing,  may  insure.  2d,  That  all  classes  or  descriptions  of  mer- 
chandise except  those  prohibited  may  be  insured.  3d,  That  the  clauses 
of  this  contract  ought  to  be  interpreted  strictly,  and  without  extension. 
4th,  That  the  insurer  is  made  responsible  for  the  risk  by  reason  of  the 
premium  which  is  paid  to  him.  5th,  That  the  insured  ought  to  point 
out  all  the  circumstances  of  the  thing,  and  give  notice  of  the  injury  or 
damage  which  the  merchandise  insured  may  have  suffered. 

From  the  first  axiom  it  follows:  1st,  That  minors,  prodigals, mad- 
men, &c.,  cannot  insure.  2d,  Nor  brokers  {co7Tedores)  of  merchan- 
dise for  the  Indies,  L.  4.  tit,  39.  lib.  9.  Hec.  de  Indas,  [L.  4.  tit.  39.  lib. 
9.  Rec.  Ind.] 

.  From  the  second  axiom  it  is  inferred,  that  the  insurance  of  goods 
prohibited  as  contraband,  seized  for  nonpayment  of  duty,  and  those 
which  are  without  or  beyond  risk,  is  not  valid,  Heviuy  Cur.  Phil. 
ibid.  n.  8.  2d,  Nor  of  the  property  of  enemies,  or  things  destined  for 
them,  Weddtrkop.  Inlrod,  in  Jus  Nauticuniy  lib.  3.  tit.  7.  §  73.     3d, 

1  PalaeioB  obserrefl,  that  the  partiealar  and  precino  knowhdge  of  what  appertain<ito  chap. 
1  and  2,  of  this  title  depends  npon  the  information  which  mast  be  respectively  afforded  by 
the  ordinanxas  by  which  each  eoiuulado  is  re^^ulated  and  governed:  bat  that  therefore  the 
thinfifs  which  in  ail  places  constitute  the  essence  of  this  contract  of  insurance  must  not  be 
omitted;  which  are  1st,  That  there  be  one  or  many  effects  which  form  the  matter  or 
irronnd  of  it;  and  thnt  one  of  the  parties  have  that  which  may  be  insured  by  the  other. 
2d.  That  there  be  risks  to  which  the  effects  which  the  assurer  takes  upon  himself  to  in. 
sure,  may  be  exposed,  or  ought  to  be  exposed.  3d,  That  there  be  a  determinate  or  inde- 
termmate  snm  which  the  assurer  promises  to  pay  to  the  assnred  by  way  of  indemnity,  in 
case  of  the  Itjss  of  the  effects  insured  by  any  of  the  fortuitous  events  o^ainst  which  the 
assurer  hath  insured.  4th,  That  a  certain  sum  or  rate  be  agreed  on,  which  the  assured 
may  pay,  or  be  bound  to  pay  to  the  assurer,  in  consideratidn  of  the  insurance.  5th.  The 
consent  of  the  contract! nef  parties. 

'  The  sum  which  is  given  as  the  price  or  considerntion  of  the  risk,  soys  Palaciog,  is 
ealled  the  premium  or  rate  of  insurance;  and  the  act  extending  it,  the  instramcotor  poli- 
cy of  insurance. 
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That  according  to  L.  5.  tit.  39.  lib.  9.  Rec.  de  Ind.^  [L.  5..  tit  39.  lib. 
9.  Rec.  Ind. y]  only  two  thirds  of  goods  going  to  the  Indies  can  be  in- 
sured; and  by  the  Consulado  de  J?arce/o;m,  it  is  permitted  to  insure 
the  seventh  of  eight  parts,  if  the  owners  are  natural  born  subjects;  and 
the  third  of  fourth  parts,  if  they  are  foreigners,  Capitulaciones  del 
uno  1'1S5.^  cap.  1.  4th,  That  the  insurance  of  goods  loaded  on  the 
other  side  of  the  Straits  of  Gibraltar  is  not  valid,  according  to  the  Con- 
sulado of  Barcelona,  Capitulaciones  de  1484.  c.  2.  5th,  That  the  guns 
and  tackle  and  furniture  of  the  ships  of  the  Indies  cannot  be  insured, 
L.  5.  tit  39.  lib,  5.  Rec  de  Ind.  [L.  5.  tit  39.  lib.  5.  Rec.  Ind.]  6th, 
That  the  gold  and  silver  which  come  from  the  Indies,  are  not  to  be 
insured  by  the  disposition  of  the  Ordenanzas  de  Bilbao^  cap.  33. 

From  the  third  axiom  we  deduce,  1st,  That  when  the  vessel  simply 
is  insured,  the  goods  which  she  has  on  board  are  not  understood  to  be 
insured,  and  vice  versdj  HeviOj  Cu,  Phi.  ibid,  n.  16.  2d,  That  the 
things  which  one  has  on  board  his  vessel  being  insured,  the  insurance 
only  devolves  on  those  which  he  actually  had  on  board  at  the  time,  and 
not  on  those  which  have  been  afterwards  laden,  Hevia,  Cu.  Phi,  ibid^ 
D.'12.  3d,  That  if  the  underwriter  insures  the  goods  of  a  person  [213] 
that  is  in  partnership  with  another,  he  is  only  considered  to  insure  the 
part  or  share  of  the  assured,  and  not  that  of  his  partner,  unless  it  should 
be  otherwise  expressed,  Hevia,  Cur.  Phi.  ibid.  num.  13.  4th,  That 
if  a  vessel  be  insured,  it  is  understood  for  the  first  voyage  she  shall 
make  until  she  arrive  at  anchor  in  the  port  of  her  destination,  Hevia, 
Cur.  Phi.  ibid.  num.  21.  and  22.  5th,  That  the  insurance  of  one 
ship  cannot  be  extended  to  another,  Hevia,  Cur,  Phi,  ibid.  n.  23.  6ihf 
llmt  if  one  insures  a  certain  quantity  of  goods,  and  they  were  not  on 
board  at  the  time  the  ship  was  lost,  the  underwriter  is  not  bound  to 
pay  their  value,  Hevia,  Cur.  Phi.  ibid.  n.  17.  7th,  That  the  insu- 
rance is  not  annulled,  although  the  assured  may  place  the  goods  on 
board  another's  vessel  {en  cabeza  de  otro),  in  order  that  it  may  be 
understood  they  belong  to  the  latter,  Hevia,  Cu.  Phi.  ibid.  n.  16. 

By  the  fourth  axiom  it  is  established,  1st,  That  the  insurance  is 
not  valid  until  the  premium  be  paid,  Capitulaciones  de  1484,  cap. 
15.,  which  ought  to  be  paid  within  two  months  on  insurances  to  the 
Indies,  L.  11.  tit.  39.  lib.  9.  Recop.  Ind.,  [L.  11.  tit  39.  lib.  9.  Rec 
Ind.,]  and  within  twenty-four  hours  at  the  port  of  Bilbao,  Ord,  de  con^ 
trat.  de  Bit.  c.  34.  2d,  That  the  risk  of  the  underwriter  commences 
from  the  time  the  goods  were  laden  or  shipped,  until  they  were  unla- 
den at  the  port  or  place  of  destination,  Wedderkop,  ibid.  §  82.  and 
137.,  and  L.  48.  tit.  39.  lib.  9.  Rec,  Ind.  TL.  48.  tit  39.  lib.  9.  Rec. 
Ind.,]  3d,  That  the  insurance  of  goods  lost  at  the  time  of  the  con- 
tract is  null,  if  the  loss  should  have  happened  in  a  place  that,  reckon- 
ing a  league  for'  an  hour  travelling  by  land,  the  insurer  might  have 
been  able  to  know  it  L.  7.  tit  39.  lib.  9.  Rec.  Ind.  Capit.  de  1484. 

*  lo  the  edition  of  the  text  edited  by  PoZaetM,  it  ii  1484. 
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cap.  1 7.  [L.  7.  tit.  39.  lib.  9.  Rec.  Ind.]  Ordenanzas  de  Bilbao j  cap.  22* 
n.  25,  4thy  That  the  risk  and  damage  for  which  the  underwriter  is 
responsible,  is  intrinsic  {el  inlrinseco)^  arising  from  violence  or  a  for- 
tuitous event,  such  as  tempest,  fire,  &c.,  and  not  that  which  happens 
from  the  interior  vice  or  defect  of  the  thing,  ex.  gr.  if  wine  tnrn  vine- 
gar, or  oil  become  rancid,  &c.,  L.  42.  tit.  39.  lib.  9.  Rec,  Ind,  orden,  de 
Bilbao,  (cap.  48.  50,and  65.'  quoted).  [L.  42.  tit.  39.  lib.  9.  Rec.  Ind.] 
5th,  That  the  insurer  is  responsible  for  general  average  of  throwing 
goods  overboard  {echazon)^  and  expenses  incurred  for  unloading  and 
[  214  ]  lightening  the  vessel,  LI.  20.  and  43.  tit.  36.  lib.  9.  Rec.  Ind. 
Wedderkop,  ibid.  §  91.  [LI.  20.  and  43.  tit.  36.  lib.  9.  Rec.  Ind.]  6fh, 
That  the  underwriter  is  not  liable  for  the  damage  arising  from  the 
fiiult  of  the  insured,  or  the  captain  or  pilot  of  the  vessel,  Hevia,  Cu. 
Phi.  ibid.  num.  24.  Orden.  de  Bilbao,  cap.  46.*  7th,  That  if  part 
of  the  goods  were  to  be  found  which  were  believed  lost,  the  insured 
is  bound  to  receive  it  on  account  of  the  value  which  the  insurer  (ase- 
gurado)^  is  obliged  to  pay  him,  Ordenanzas  de  Bilbao,  cap.  6l.' 
8th,  That  the  underwriter  ought  to  take  care  to  cause  the  goods  to  be 
valued,  and  not  doing  so,  it  shall  depend  upon  the  oath  of  the  insured, 
L.  41.  tit.  39.  lib.  9.  Rec.  Ind.  [L.  41.  til.  39.  lib.  9.  Rec.  Ind.[  9th, 
That  the  premium  of  insurance  is  not  due,  by  the  vessel  that  hath  not 
performed  the  voyage,  for  the  goods  which  were  not  embarked  or 
shipped,  Capilitlaciones  de  1484.  cap.  5.;  and  this  premium  may  be 
demanded  within  fifteen  days  on  iiisu ranees  to  the  Indies,  L.  12.  tit. 
89.  lib.  9.  Rec.Ind.y  [L.  12.  tit.  39.  lib.  9.  Rec.  Ind.]  and  by  the  Or- 
denanzas de  Bilbao,  cap.  38.*,  the  insured  ought  to  notify  it  to  the 
underwriters  rebating  the  half  per  cent  of  what  hath  been  given  or 
paid.  10th,  That  the  ship  which  goes  to  the  Indies  is  considered 
lost,  if  within  a  year  and  a  half  no  information  hath  been  received  of 
her,  L.  8.  tit.  39.  lib.  9.  Rec.  Ind.  [L.  8.  tit.  39.  Ub.  9.  Rec.  Ind.] 

.From  the  fifth  axiom  it  arises,  1st,  That  he  who  causes  insurance 
to  be  made  on  a  vessel,  must  declare  her  built,  if  she  was  taken 
in  time  of  war,  if  she  is  a  very  fast  sailer,  &c.,  Wedderkop,  ibid. 
§  108.  2d,  That  the  insured  ought  to  attend  as  far  as  he  is  able,  to 
the  good  condition  and  conservation  of  the  goods,  to  which  end  the 
Orden.  de  Bilbao,  cap.  26.,*®  direct  that  the  vessel  and  its  tackle, 
apparel,  and  furniture  (aparejos),  be  valued,  and  that  the  insured 
incur  the  risk  of  twenty-five  per  cent.,  in  order  that  he  may  take 
more  care  in  providing  for  the  vessel. 

Cap.  2.  The  second  contract  of  this  class  is  maritime  interest  (cam- 

*  The  quotation  in  the  text  i§  cap.  31. 

*  This  quotation  is  erroneous  with  reibraDce  to  the  edition  in  the  poeeeMioo  of  the 
Translator,  vis.  that  of  1813. 

*  Docs  not  correspond  with  edit,  of  1813. 

7  Quart  **  aBtguradwV*  and  no  it  is  trunslnted.  The  Translator  sinee  6nds  in  the  edi- 
tion of  Palacioa^  that  the  word  in  the  text  is  **  aaeguratUnr^*  as  translated 

8  The  Quotation  does  not  correspond  with  the  edit  of  1813. 

*  The  Quotation  does  not  correspond  with  the  edit  of  1813. 
10  Do. 


Tit.  XVIL]  Of  Contracts^  fyc.  217 

bio  maritimo)}^  In  this  contract  a  certain  amount  or  sum  is  offered 
on  the  hull  (cuerpo)  of  the  ship,  or  on  the  goods  therein  laden,  on 
condition  to  repay  the  capital  with  certain  interest  in  case  of  arriving 
safe  at  their  destination.  Wedderkopy  ibid.  Lib.  3.  tit.  11.  §  123. 
When  credit  is  given  on  the  ship,  it  is  the  contract  which  the  French 
call  contrat  it  grosse  avenlure. 

Hence  we  draw  three  principles,  1st,  That  those  only  who  can  bind 
the  ship  and  wares  may  make  this  contract.  2d,  That  the  [  215  ") 
creditor  runs  the  risk  of  the  ship  and  the  goods.  3d,  That,  by  reason 
of  this  risk,  he  may  demand  the  capital  with  interiest. 

From  the  first  of  these  principles  it  is  inferred,  1st,  That  those 
interested  are  bound  in  this  contract  for  the  value  of  the  vessel  and 
cargo,  so  that  the  quantity  or  amount  exceeding  it  is  considered  a 
pure  loan  {empresiiio)y  fVedderkop^ibid.  §  126.:  and  according  to 
L.  6.  til.  39.  lib.  9,  lice,  Ind.  [L.  6.  tit.  39.  lib.  9.  Rec.  Ind.]  no  master 
can  borrow  on  interest  on  a  vessel  which  goes  to  the  Indies  more 
than  a  third  part  of  the  value,  and  with  license  of  the  consvlado. 
2d,  ITiat  the  captain  can  only  borrow  on  interest,  if  the  parties  in- 
terested be  present,  with  their  approbation;  and  being  absent  on 
account  of  some  urgent  necessity,  as  for  the  repairs  of  the  vessel,  &c., 
Ordenanzas  de  Bilbao^  cap.  41.^* 

From  the  second  principle  it  follows,  1st,  That  the  creditor  begins 
to  incur  the  risk  from  the  time  that  he  made  the  contract  until  the 
vessel  hath  arrived  at  the  port  of  her  destination,  Wedderkopj  ibid. 
§  130.  2d,  That  if  the  vessel  hath  incurred  risk,  not  by  a  fortuitous 
event,  but  by  varying  the  due  course  of  her  navigation,  by  arriving 
at  a  more  distant  port  than  that  expressed  in  the  contract,  by  carrying 
contraband  goods^  this  ought  not  to  cause  any  prejudice  to  the  creditor, 
Wedderkopj  ibid.  §  131.;  but  it  is  to  be  observed  that  money  lent  on 
interest  ought  not  to  contribute  to  make  good  the  damage  caused  by 
throwing  overboard  or  jetsam  (ec/iazon),  fVedderkop,  ibid.  §  134. 
By  thi>  third  principle  it  is  acknowledged  that  the  interest  on  maritime 
loan  (cambio)  ought  to  be  graduated  in  proportion  to  the  danger  and 
risk  of  the  navigation,  Weddcrkop^  ibid.  §  132. 

Cap.  3.  The  third  contract  which  depends  on  chance,  is  wager, 
apuesla,  or  a  reciprocal  promise  between  two  with  respect  to  a  con- 
ditional doubtful  event,  past,  present,  or  future."    Wagers  or  bets  are 

]>  Vide  fid  rol.  Black.  CommentaritB^  pt  457.  edit.  1809,  foBnus  nauticum.  Palacios 
here  takes  occaiiion  to  obecrTe,  thnt  the  ignorance,  confuHion,  and  informolity  which  took 
place  on  the  subject  of  maritime  interest,  induced  the  consvlado  of  commerce  of  Barcc- 
kma,  with  its  accustomed  zeai,  to  represent  the  necessity  of  establishing  there  a  register 
of  maritime  interests,  which  it  propt^cd  under  erghl  articles,  and  which  the  king  was 
plesBcd  to  approve  by  royal  cedula  of  S3d  of  DecemJ^er,  1795,  and  tbot  this  is  a  proof  of 
tbe  necessity  there  is  for  seeing  the  lows  which  govern  in  each  contulado^  to  acquire  the 
corrt  spending  information  in  these  matters. 

^  This  quotation  does  not  correspond  with  the  edit,  of  1813.  vrds  cap.  of  ditto  24.  n. 
36.  37.  38.  and  39.  on  tiiis  subject 

^  PalaeioBt  referring  to  Cu.  Phil.  lib.  3.  c.  15.  n.  1.  says,  that  a  wager  is  a  reciprocal 
promise  which  is  made  between  two  or  more, each  laying  a  wager  to  the  contrary  of  what 
tbe  otlier  mts,  to  gain  or  lose  it  upon  a  condiiiooal,  doubtful  event  (although  it  be  with 
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obligatorVy  provided  that  there  be  no  fraud  or  deception  (dole)  on  the 
part  of  any  of  the  contracting  parties;^^  see  the  examples  set  forth 
in  Hevia,  Cu,  Phi.  ibid,  camercio  navaL  c  15. 

respect  to  a  third  and  ancertain  person^  past,  praaent^  or  to  come.  He  adda,  that  a  wager 
may  be  atao  defined  a  pact  between  two  or  more,  who  dispate  apon  any  doubtful  thing, 
by  which  it  ia  agreed,  that  he  on  whose  part  that  which  is  aaaigncd  b  not  verified,  aball 
lose  any  aum  or  other  thing,  and  the  other  shall  gain  it,  or  a  third  person,  according  lo 
the  agreement 

1^  Although  there  be  no  fraud  or  deception,  says  Paladoa,  there  are  various  wagers 
which  are  notjobligatory.  Wagers  respecting  who  shall  eat  or  drink  raost,  and  wagers 
respecting  immodest  or  illicit  things  are  not  binding,  although  there  be  no  friud  or  de- 
ception. If  two  lay  a  wnger,  and  one  should  know  the  truth  of  the  thing  upon  which  the 
bet  was  made,  and  should  not  declare  it  to  the  other,  who  was  ignorant  of  or  doubted  it, 
be  would  not  gain  the  wager. 
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or  SECITBITT. 

SuBETY  is  one  who  engages  or  promises  to  another  to  give  [  216  ] 
or  do  something  by  the  ojder,  or  at  the  request  of  the  person  oa 
whose  behalf  he  enters  into  security,  L.  1.  tit.  12.  P.  5,  [L.  1  tit.  12. 
P.  5.]  There  are  conventional  and  judicial  securities.  Here  we 
treat  of  the  first  class. 

From  what  has  been  said,  we  extract  three  principles,  1st,  That 
suretyship  is  an  accessary  contract  which  requires  consent.  2d,  That 
sureties  enjoy  the  benefit  of  order^  not  to  be  sued  but  in  default  of 
the  principal.*  3d,  That  the  surety  who  paid,  alone,  has  an  action 
against  his  co-sureties  in  virtue  of  the  cession  of  the  right  of  action  of 
the  creditor;  and  the  sureties  have  an  action  against  the  principal 
debtor.' 

From  the  first  axiom  it  is  deduced,  1st,  Tl>at  every  person  who 
can  oblige  or  bind  himself  may  be  a  surety,^  L.  1.  tit.  12.  P.  5.  [L.  1. 
tit  12,  P.  5.]  2d,  Bishops,  clergymen,^  friars,  cannot  be,  L.  2.  tit.  12. 
P.  5.  [L.  2.  tit.  12,  P.  5.]  3d,  Nor  the  wife  for  the  debt  of  her  hus- 
band, although  it  should  have  been  converted  to  her  benefit/  L.  9. 

* 

1  Ben^ficium  ordinU  rive  excusrionU. 

'  It  appears  that  judicial  eurettes  do  not  enjoy  this  benefit;  vide  Pothier;  Domat^  C  L.; 
ind  2d  vol.  Febrero  Adicionado^  p.  162,  n.  49.;  and  Wood*8  C,  L.,  p.  327.  PaiacioBt  refer- 
ral^ to  L.  11.  tit.  12.  P.  5n  iaj*«  that  the  surety  who  paid  tlio  whole  debt  in  the  name  of 
the  debtor,  has  no  action  against  the  other  sureties,  bat  only  against  the  debtor  himselfi 
if  be  paid  in  his  own  name,  he  has  it  also  against  the  debtor;  but  he  may,  if  he  preiers  it, 
require  the  creditor  to  cede  to  him  his  actions  against  the  other  sureties;  to  demand  from 
eiefa  of  them  the  proportion  for  which  each  is  respectively  liable;  this  cession  is  what  is 
termed  caria  de  lasto,  or  cession  of  actions.  That  if^  when  the  surety  paid,  he  said  not  in 
whose  name  he  did  pay,  it  shall  be  understood  that  he  paid  in  his  own  name,  provided 
bs  immediately  afterwards  demanded  the  cession  of  actions;  but  if  be  did  not  so  imme- 
diately demand  it,  he  shall  be  understood  tq  pay  in  the  name  of  the  debtor. 

>  One  benefit  of  sureties,  namely  dtotsumts,  is  omitted.  Vide  Wood^  C,  L.,  pb  227^ 
and  L.  a  tit.  12.  P.  5. 

4  Puladoe,  citing  L.  28.  tit  21.  lib.  4.  Rec.,  which  is  In  7.  tit  11.  lib.  10.  No^.  Rec, 
■ays,  that  laborers  or  planters  (labradoreBi)  are  an  exception  to  this  rule;  who,  although 
they  may  bind  or  oblige  themselves,  cannot  be  sureties  unless  it  is  among  one  and  other, 
and  not  for  others,  without  their  being  able  to  renounce  this  privilege.  See  alsQ  noia  1. 
tit  U.  lib.  10.  Nov.  Rec:  which  is  auto  8.  tit  lib.  5.  Rec 

'  L.  2.  tit  ]2.  P.  5,  obsenres  Paheioe^  says  regular  clergymen;  for,  generally  speak- 
ing, it  is  permitted  to  clergymen,  although  they  be  of  the  superior  orders,  to  be  surtties 
for  other  clergymen  for  their  churches,  and  for  destitute  persons;  and  even  when  they 
should  enter  into  security  for  those  for  whom  they  are  prohibited  to  be  sureties,  the  secu- 
rity would  be  binding  in  regard  to  their  property,  although  their  superior  might  punish 
tbem  for  havinfi^  done  so. 

*  But  it  would  appear  that  when  a  woman  joins  in  an  obligation  with  her  husband,  she 
is  liable,  pro  roia,  according  ai  she  bath  been  proved  to  have  been  advantaged;  vide  L.  3. 
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tit.  3.  lib.  5.  Rec.  [L.  3.  tit.  11.  lib.  10.  Nov.  Rec.;]  except  in  the  eight 
cases  mentioned  by  L.  3.  tit.  12.  P.  5J  [L.  3.  tit.  12.  P.  5.]  4tli,That 
DO  one  can  become  security  for  any  minor,  if  the  latter  has  not  the 
license  of  his  father  or  curator,  L.  2.  tit.  II.  lib.  5.  Rec.  [L.  3.  tit.  i. 
lib.  10.  Nov.  Rec]  cited,*  which  amends  or  alters,  L.  4.  tit.  12.  P.  5. 
[L.  4.  tit.  12.  P.  5.]  5th,  That  suretyship  may  be  accessory  to  every 
obligation,  civil  and  natural,  L.  5.  tit.  12.  P.  5.  [L,  5.  tit.  12.  P.  5.] 
6th,  That  the  surety  may  be  bound  before  or  after  the  principal 
debtor,  at  a  certain  time,  under  condition,  &c.  L.  6.  tit.  12.  P.  5.  [L. 
6.  tit.  12.  P.  5.]  7th,  That  the  surety  cannot  be  bound  for  more  than 
the  principal,  and  this  excess  may  consist  in  a  greater  amount,  in,  an 
inconvenient  place,  or.  in  a  shorter  time  of  payment,  or  even  without 
condition,  L.  7.  tit.  12.  P.  5.  [L.  7.  tit.  12.  P.  5.]  Sth,  That  the  obli- 
gation of  the  surety  is  extinguished  when  that  of  the  principal  is:  and 
for  five  causes  besides.*  1st,  If  the  surety  sliould  pay  the  debt  or 
part^®  of  it,  2d,  If  he  should  remain  a  long  time  bound,  which  is  left 
[  2 1 7  ]  to  the  discretion  of  the  judge  to  determine.  3d,  If,  on  the  arri- 
val of  the  time  for  payment,  he  deposits  the  money  before  witnesses. 
4th,  If  the  time  for  which  he  became  bound  hath  expired.  Sth.  If  the 
principal  debtor  dissipates  his  property,  L.  14.  tit.  12.  P.  5.  [L.  14. 


tit.  11.  lib.  10.  Nov.  Rec.:  except  in  case  of  necessaries,  which  the  husband  is  bound  to 
furnish  her.  She  may  be  surety  in  respect  of  debts  to  the  crown;  but  even  though  femme 
covert  may  be  surety  for  her  husband  in  respect  of  taxes  or  debts  due  to  the  crown  by 
him,  she  cannot  be  arrested  or  imprisoned  therefor;  nor  for  any  debts  of  her  husband,  L^ 
2.  tit  11.  lib.  10.  Nov.  Rec.  See  also  6th  Febrefo  Adicionado,  P.  2.  lib.  3.  cap.  2.  4  3.  p. 
400.  n.  160.;  also  L.  4.  tit.  11.  lib.  10.  Nov.  Rec.  and  Appi  J. 

7  This  law  (3.  tit.  12.  P.  5),  is  anterior  to  that  of  the  Nov.  Ree,  (L.  3.  tit.  11.  lib.  10.) 
Palacios  takes  occasion  here  to  remark,  that  the  authors  say,  that  a  femme  covert  cannot 
be  surety  for  the  debt  of  her  husband,  although  it  may  be  converted  to  her  own  benefit; 
and  in  continuation  they  except  eight  cases;  one  of  which  is,  Uiat  she  may  be  so  when  it 
is  for  her  own  utility  or  advantage,  as  may  be  seen  in  L.  3.  til.  12.  P.  5.;  which  they  cite 
to  this  effect.  That  this  is  an  error  or  want  of  explanation:  that  what  is  certain  is,  that 
the  wife,  if  her  being  security  for  her  husbind  is  treated  of,  can  be  surety  for  him  in  no 
case,  by  L.  9.  tit  3.  lib.  5,  Roc;  which  is  L.  3.  tit  11.  lib.  10.  Nov.  Rec;  and  if  her  being 
security  for  a  stranger  or  third  person  is  treated  of,  allhoujrh  generally  speaking,  she  can- 
not be  so,  there  are  eight  cases  exct'ptcd  by  L.  3.  tit.  12.  P.  5.  See  the  law  last  cited  for 
the  excepted  cases  alluded  to,  by  the  Learned  Professor.  It  must  be  observed,  that  the 
above  general  disability  or  disqualification  of  being  surety,  is  not  confined  to  a  femme 
covert^  but  extends  to  all  women.  See  L.  2.  tit.  12.  P.  5.  The  note,^  to  which  attention 
is  craved,  as  it  affects  the  above  remarks  of  PalacioSy  was  written  before  the  Translator 
saw  the  observations  of  the  Learned  Prdfessor;  and  he,  with  deference,  ventures  yet  to 
Bubmit  it  to  scrutiny. 

8  Palacios  says,  that  it  is  doubtless  L.  22.  tit  11.  lib.  5.  Rec,  (L.  17.  tit  1  lib.  10 
Nov.  Rec.:)  to  which  the  text  means  to  refer;  and  which,  as  also  wliat  is  stated  in  (his 
part  of  the  text,  must  be  understood,  when  the  minor  or  child  under  paternal  power  (hijo 
defamilias),  should  purchase  or  borrow  any  thing  on  security;  as,  in  such  cases,  the  I«iw 
onnuls  the  contract,  oath,  or  security,  which  shall  bo  entered  into  or  given  in  respect 
thereof. 

9  For  these  causes,  says  Palacioc^  the  surety  may  demand  of  the  judge,  that  the  prin- 
cipal debtor  discharge  him  from  the  obligation.  But  it  may  bo  hero  observed,  the  dis* 
charge  of  the  creditor  is  the  object  of  the  surety. 

10  Quare^  if  he  pay  only  part  of  it,  unless  he  be  merely  jointly  bound  with  others,  and 
Dot  in  solidum. 
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tit  13.  ?.  5.]  6th,  The  security  is  not  at  an  end  by  the  death"  of 
the  surety,  but  it  descends  to  his  heirs^  L.  16.  tit.  12.  P.  5.  [L.  16.  tit. 
12.  P.  5.] 

From  the  second  principle  it  arises,  1st,  That  if  execution  go  against 
the  principal  debtor,  and  he  has  not  wherewithal  to  pay,  the  sureties 
may  be  sued;  and  if  it  should  happen  that  the  debtor  should  be  ab- 
sent from  the  place,  and  the  sureties  demand  time  to  produce  him,  it 
must  be  granted  to  them,  L.  9.  tit.  12.  P.  5.  [L.  9.  tit.  12.  P.  5.]  2d, 
That  if  the  sureties  were  simply  or  jointly  bound,  each  can  only  be 
sued  for  his  respective  part  or  proportion;  and  if  they  have  bound 
themselves  each  in  solidunij  or  for  the  whole,*^  the  creditor  may  de- 
mand the  whole  debt  from  whomsoever  of  the  sureties  he  pleases; 
but  if  there  be  among  them  any  poor  persons,  the  rest  must  pay  the 
whole,"  L.  8.  tit.  12.  P.  5.  and  L.  1.  tit.  16.  lib.  5.  Rec.  [L,  8.  tit.  12. 
P.  5.  and  L.  10.  tit.  1.  lib.  10.  Nov.  Rec] 

On  the  third  principle  it  is  established,  1st,  That  if  the  creditor 
recovered  from  one  of  the  sureties  in  solidumy  he  must  assign  to  him 
his  rights  and  actions,  in  order  that  he  may  recover  from  his  co-sure- 
ties their  corresponding  proportions,  L*  11.  tit.  12.  P.  5.  [L.  11.  tit.  12. 
P.  5.]  2d,  That  sureties  in  paying  have  a  right  to  proceed  against 
the  principal  debtor,  unless  they  have  paid  with  the  intention  of  not 
demanding  it;  or  if  the  security  conduced  to  the  utility  of  the  sureties; 
or  the  sureties  became  bound  against  the  will  or  desire  of  the  princi- 
pal debtor;  L.  12.  tit.  12.  P.  5.  [L.  12.  tit.  18.  P.  5.]  3d,  That  if. 
one  of  ihe  sureties  paid  the  whole  debt  in  the  name  of  the  principal 
debtor,  he  can  have  recourse  against  him  only,  and  not  against  his 
co-sureties,"  L.  11.  tit.  12.  P.  5.  [L.  11.  tit.  12.  P.  5.]  4th,  That  if 
any  one  become  bound  by  order  or  request  {mandado)  of  another, 
who  is  not  the  principal,  and  any  injury  should  arise  to  him  by 
reason  of  such  security,  he  has  his  action  only  against  the  person 
by  whose  order  or  desire  he  became  bound,"  L.  13.  tit.  12.  P.  5* 
[L.  13.  tit.  12.  P.  5  ]  5lh,  That  if  the  surety  could  oppose  or  allege 
any  exception  or  defence  in  a  suit  respecting  the  debt  due  by  his 
principal,  and  he  did  not  do  so,  he  will  not  be  able  to  recover  what 
he  paid  on  account  of  the  debt,^^  unless  this  exception  should  belong 

"  In  jndicial  bail  for  the  appearance  of  a  person  accused,  the  obligation  expires,  of 
ooorw.  with  the  death  of  the  party  for  whom  it  was  given.     Vide  L.  11.  tit.  19.  P.  5. 

IS  That  iff,  jointly  and  severally. 

IS  And  this  whether  they  be  only  simply  or  jointly  bound,  as  well  as  if  bound  tn  9oLu 
inn.     Vide  L.  8.  tit.  12.  P.  5.,  qooted. 

M  See  what  is  said  in  note  ^  p.  219.  ante, 

^  But  if  the  security  produce  advantage  to  the  person  for  whom  he  became  bound,  he 
has  his  recourse  against  cither:  this  observation  is  confirmed  by  a  similar  remark  of  Pa- 
}«cioff,  with  the  addition,  that  if  the  person  on  whose  behalf  the  order  or  request  was  so 
made,  was  present,  and  did  nut  contradict  it,  he  is  also  liable  to  the  surety.  Vide  L.  13. 
tit.  12  P.  5. 

^*  The  omission  to  make  the  exception,  a  peremptory  one  is  meant  by  the  law  cited, 
most  be  wilful:  ignorance  will  excuse  him.  Vide  L.  15.  tit.  12.  P.  5.  quoted.  By  the 
civil  law,  tlio  mismanugcment  of  the  cause  by  surety,  seems  only  to  afibct  his  right  of 
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or  relate  only  to  the  person  of  the  surety,*^  L.  15.  tit.  12.  P.  5.  [Lb 
15.  tit.  12.  P.' 5.] 

recoverin^^  back  the  ccwti  of  suit  paid  by  him  on  account  of  hit  principal.  If»  sajra  WooA, 
Civ,  LatDf  p,  927.  ch.  3.  book  3.,  the  aoretj  beingf  prosecuted  hj  the  creditor,  makea  an  ill 
defence,  and  is  cast  for  want  of  maDa|reinent  of  his  case,  it  ought  to  be  jod^'daoeording 
to  the  circumstances  of  the  matter,  whether  he  shall  recover  his  costs  of  suit  of  the  prin- 
cipal debtor. 

I'  Or  belonjriniif  only  to  the  person  of  the  debtor,  as  noticed  by  P«/aeMt.    See  L.  15. 
tit  12.  P.  5.,  al  Jin. 
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TITLE  XIX. 

OP  CRIMES  AKB  PUNISHMENTS   IN  GENERAL* 

Cap.  1.  Having  treated  of  the  right  to  the  thing,  and  of  [  218  ] 
the  different  obligations  arising  from  a  lawful  act,  we  will  now  treat 
of  that  which  produces  an  unlawful  act,  which  is  called  crime. 

§  1.  Crime  {delitoy  is  every  bad  act  which  is  done  or  committed 
wilfully  by  one  to  the  injury  {dafto)  or  discredit  {deshonra)  of  ano- 
ther, ProL  Part  7.  [Prol.  P.  7.]  If  this  bad  act  is  done  with  an 
injunousor  malicious  {doftada)  intention,  that  is  with  doloj  it  [219  ] 
is  a  real  or  proper  crime  {deliio  verdadero)^  which  our  laws  compre- 
liend  under  th^  general  name  of  offence  {ma/feiria);  but  if  this  act 
proceeds  only  from  an  omission,  although  culpable,  it  is  called  quasi 
crime.  Hence  it  is,  that  only  the  person  who  is  of  sufficient  age  to 
act  with  this  malice,  can  be  a  delinquent,  and  punished  as  such;  this 
age  our  legislators  have  determined  to  be  ten  years  and  a  half,  and 
upwards  (ate  diez  afioa  y  media  arriba),^  L,  9.  tit.  1.  P.  7.  [L.  9.  tit 
1.  P.  7.] 

The  madman,  or  person  of  non-sane  mind,  is  also  not  capable  of 
committing  a  crime,  L.  9.  tit  1.  P.  7.  [L.  9.  tit.  1.  P.  7.] 

Cap.  2.  The  difference  between  public  and  private  crimes  does  not 
arise  among  us  merely  from  the  diversity  of  persons  against  whom 
they  are  committed,  but  principally  from  the  circumstance  whether 
the  judge  may  proceed  against  the  delinquent  de  oficio  proprio,  or  by 
accusation  alone;  and,  in  this  sense,  are  reckoned  among  the  first 
kind,  robbery  {robo)  and  theft  {hurtoy    The  division  of  crimes  into 


>  DelUo,  tays  Patsdof,  is  ImmgrcMion  or  contreyenlion  of  law,  which  deserves  punish- 
ment by  humaD  laws. 

*  Pmlacio9  otwenreSt  and  he  is  supported  by  L.  9.  tit.  1.  P.  7.,  that  even  from  or  after 
that  sge,  they  are  not  to  be  panished  as  persons  of  greater  age.  Seventeen  vears  seems 
the  age  at  which  full  punishment  for  an  offence  may  be  inflicted.  See  also  L.  10.  tit  7., 
L.  17.  tit.  14.,  and  L.  a  tit  31.  P.  7.,  and  LI.  2.  and  3.  tit  14.  lib.  13.  Nov.  Rec.  It  is 
■aid  that  a  person  under  14,  caonot  be  punished  for  perjury,  althongh  it  would  seesn  that 
•och  an  one  might,  if  doli  eapax.  See  L.  7.  tit.  11.  P.  3.,  and  Gre^,  Lop.  Gl.  3.  thereon. 
It  may  be  here  observed,  that  by  the  laws  of  England,  an  infant  within  the  a^e  of  seven 
j«ars  cannot  be  panished  for  any  capital  oftence,  whatever  circumstances  of  a  mlachieTous 
discretion  may  appear;  for,  ex  prentrnptione  juris,  such  an  infant  cannot  have  discretion, 
and  against  this  presumption  no  averment  shall  be.  admitted;  yet  it  appears  there  is  a 
precedent  in  the  RegiHer,  fbl.  309.  6  of  a  pardon  granted  to  an  infant  within  the  age  of 
■even  years,  who  waa  indicted  for  homicide,  the  jury  having  found  that  he  did  the  fact 
beftre  he  was  seven  years  old.  RuaseU  on  Crmeo^  1st  vol.  p.  3.  and  note  (m).  See  also 
4th  Bfac.  Com.  p.  33. 

*  Palacioo  says,  public  crime  is  that  which  is  committed  principslly  against  the  com- 
■lonweaUh,  and  of  which,  under  this  consideration,  our  laws  permit  any  one  of  the  public 
to  be  the  accuser.  Every  crime,  therefore,  which  is  committed  in  offence  of  God,  of  the 
Mtereign,  state,  or  the  country  (palrta),  will  be  a  public  one.    A  private  crime  is  that 
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ordinary  and  extraordinary  does  not  take  place  {no  es  el  caso)  among 
us;'*  because  our  laws  have  been  so  prolix  in  establishing  certain 
punishments  for  every  kind  of  crime,  that  it  is  only  left  to  the  discre- 
tion of  the  judge  to  moderate  or  increase  them  when  their  circum* 
stances  vary. 

§  I.  Among  public  crimes,  that  of  Isesae  majtstatis,  or  treason,  as 
being  the  most  atrocious,  holds  the  first  place.  Numerous  are  the 
modes  whereby  crime  is  committed  against  the  supreme  majesty  of 
the  sovereign,  and  which,  with  reason,  drawdown  upon  the  offenders 
the  disgraceful  name  of  traitors.  The  crime  of  treason  is  that  which 
is  committed  against  the  person  of  the  king,  or  against  t!\e  common- 
wealth, L.  3.  tit.  2.  P.  7.  [L.  3.  tit.  2.  P.  7.]  As  this  crime  proceeds 
from  the  little  veneration  or  respect  that  is  shown  to  the  sovereign, 
he  who  in  deed  or  act  is  wanting  in  this,  becomes  a  delinquent. 
Therefore,  not  only  is  the  person  guilty  of  treason  who  offends  against 
the  king  (majesfad)  by  any  of  the  fourteen  acts  expressed  by  L.  1. 
tit.  2.  P.  7.,  [L.  1.  tit.  2.  P.  7.]  but  also  he  who  shall  speak  ill  of  th« 
king,  his  family  and  state,  L.  6.  tit.  2.  P.  7.  and  L.  1.  tit.  18.  lib.  1» 
Rec*  [L.  6.  tit.  2.  P.  7.  and  L.  7.  tit.  8.  lib.  1.  Nov.  Rec;]  for  which 
[  220  ]  case  the  decree  of  IBth  Sep f ember,  1766,  ought  to  be  kept 
in  mind,  which  prohibits  all  murmuring  and  invective  {declamacion) 
against  the  government.  So  heinous  is  this  crime,  that  it  is  not 
included  among  the  pardons  (perdones)  which  the  king  grants,  L.  !• 
tit.  25.  lib.  8.  Rec.  [L,  1.  tit.  42.  lib.  12.  Nov.  Rec] 

In  this  class  of  crimes  may  be  included  that  committed  by  defraudcTS 
of  the  royal  runts,  L.  1.  tit.  S.  lib.  9.  Rec.  [L,7.  tit.  15.  lib.  12.  Nov.  Rec.  J 
and  smugglers  (contrahandistas)  defrauding  the  rights  of  the  royal 
revenue  {real  hacienda),  and  against  whom  various  decrees  have 
been  promulgated.     See  that  of  19M  November,  174S  ^ 

§  2.  In  the  second  place,  forging  is  a  crime  against  the  public,  of 
.which  utterers  of  false  money  {monederos  fahos)  who  clip  or  coun- 
terfeit the  current  coin,  are  guilty,  L.  9.  tit.  7.  P.  7.  [L.  9.  tit.  7.  P.  7.] 
2d,  The  connterfeiters  of  royal  seals,  L.  4.  tit.  7.  P.  7.  [L.  4.  tit.  7.  P. 
7.]  3d,  The  escribanos  who  are  wanting  in  any  thing  which  regards 
the  public  faith,  to  which  they  are  bound  by  their  oiiice,  LI.  1.  and 

which  is  committed  principally  (perhaps  directly  would  be  a  more  appropriate  term  th«ii 
principHllVi  nlthou^rh  privcipalmente  in  in  both  instances  made  use  of)  agfainst  any  prrvate 
individuals  and  of  wiiich  the  party  interested  or  injured,  only  is  pormilted  to  be  the 
accuser.  Sec  also  Wood's  Civ.  Lnw^  book  3.  ch.  7.  p.  250.,  who  makes  this  distinctioa 
between  public  and  private  oflTences.  When  the  oflTcncc  is  of  a  public  nature,  it  is  pro> 
perly  called  a  crime;  when  it  i^  private,  it  may  be  more  properly  called  delictum  or 
malejicium,  a  trespass  or  an  oflTence.  The  learned  Professor  first  mentioned  further 
observes,  that  whatever  is  not  conformable  to  the  above  definition  and  principles,  in  the 
clussificntion  and  list  which  the  text  ^ives  in  this  title  of  public  and  private  crimes,  ought 
to  bedismissL'dfrom  the  understandi ncr. 

4  Palaciot  is,  however,  of  a  different  opinion. 

6  This  law  is  not  inserted  in  the  Nov.  Kee. 

«  Palacios  says  that  since  that  year  forty  royal  orders  have  been  issued  with  re^peet 
to  smutrcrlinsf*  He  refers  to  the  royal  cedula  of  8th  June,  1805,  and  the  inatruction 
inserted  in  it,  whidi  is  that  which  governed  in  1806. 
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6.  tit  7.  P.  7.  [LI.  1.  and  6.  tit  7.  P.  7.]  4th,  The  prevaricating 
advocate  who  cites  false  laws  {let/es  faisas)  in  the  suits  which  he 
carries  on,  L.  1.  tit  7.  P.  7.  [L.  1.  tit.  7.  P.  7.]  5th,  The  keeper  of 
the  archives  of  the  conncil,  or  public  archives,  who  shows  the 
archives  contrary  to  his  orders,  L.  1.  tit  7.  P.  7.  [L.  I.  tit  7,  P.  7.] 
6th,  The  judge  who  decides  contrary  to  law,  L.  2^  tit  7.  P.  7.  7th, 
The  perjured  person  who  swears  falsely,  L.  1.  tit.  7.  P.  7.  8th,  He 
who  suborns  the  judge  or  witness,  L.  1.  tit  7.  P.  7.  9th,  He  who 
pretends  to  be  a  knight  (caballero)  at  priest,  without  being  so,  L.  3. 
tit  7.  P.  7.  [L.  2.  tit  7.  P.  7.1  10th,  Those  who  make  use  of  false 
measures  or  weights  in  trade,  L.  7.  tit  7.  P.  7.  11th,  Public  sur- 
veyors who  knowingly  or  wilfully  {d  sabiendas)  measure  falsely,  L. 

8.  tit  7.  P.  7.  [L.  8.  tit  7.  P.  7.] 

§  3.  In  the  tinrd  place,  those  are  public  crimes  which  cause 
scandal  (escandalo)  against  which  the  judge  may  proceed  de  ojicio^ 
according  to  L.  4.  tit.  19.  lib.  8.  Rec.*  and  L.  5.  tit  19.  lib.  8  Rec.  [L, 
I.  tit  26.  lib.  12.  Nov.  Rec.]  In  this  class  are  comprehended,  1st, 
Those  who  live  in  concubinage  {amancebados),  LI.  1,  2,  3  and  4.* 
tit  19.  lib.  8.  Rec.  [LI.  3, 4  and  5.  tit  26.  lib.  12.  Nov.  Rec.]  2d, 
Heretics  whom  the  Prol.  of  tit.  2^.  P.  7.  [Prol.  tit.  26.  P.  7.]  defines 
in  this  way: — ^a  description  of  mad  people  who  labor  to  pervert  {de 
eseatimar)  the  words  of  our  Lord  Jesus  Christ,  and  give  them 
another  meaning  contrary  to  that  which  the  holy  fathers  gave,  and 
which  the  church  of  Rome  believes  and  orders  to  be  observed.  To 
this  class  belong  the  Jews  and  Moors,  Whom  we  are  bound  to  dis- 
cover or  make  known  {descubrit)^  if  we  know  they  are  among  us 
without  the  royal  permission;  according  to  L.  9.  tit  25.  P.  7.  ;*•  [L. 

9.  tit.  25.  P.  7.;]  and,  therefore,  all  the  other  laws  of  the  24.  and  25. 
tit  P.  7.,  which  treat  of  the  mode  in  which  they  should  live  in 
Spain,  are  obsolete.  3d,  Sodomites  Who  commit  an  abominable  sin, 
having  connection  With  one  another  contrary  to  nature  or  [  221  ] 
natural  custom,  Prol.  tit  21.  P.  7.  [Prol.  tit  21.  P.  7.]  4th,  Pimps, 
or  panders,  who  entrap  women,  inducing  them  by  cunning  arts,  or 
procuring  them  to  prostitute  their  bodies^  L.  1.  tit.  22.  P.  7.,  [L.  1. 
tit  22.  P.  7.]  which  specifies  five  kinds  of  pimping.  5th,  Persons 
practising  witchcraft  (Aechiceros),  augurers  (agoreros)^  soothsayers 
{adimnos)j  and  other  buffoons  (truanes)^  who,  with  their  imposi- 
tions, lead  the  people  into  a  thousand  errors,  pretending  to  possess 
the  power  of  God  in  knowing  things  which  are  to  happen,  h.  1.  tit 
«3.  P.  7.  [L.  1.  tit  23.  P.  7.  tit  28.  P.  7.]    6th,  Blasphemers  against 

Y  L.  1.  tit.  7.  P.  7.  »  memnt 

*  Tbb  Uw  is  not  inwrted  in  the  Ifn.  Fee.  The  quotations  in  the  text  appear  to  be 
emocooe.  LI.  4.  and  5.  tit  13.  lib.  8.  Rec.  are  the  laws  eited  in  the  edition  of  the  text 
hf  FmUdm. 

*  Not  inserted  in  the  Jht.  Rtt. 

M  This  law  applies  to  ambassadors  from  the  Moors  oomin|f'or  being  sent  to  reside  in 
Spain,  and  does  not  toneh  upon  the  matter  here  set  forth  in  the  text  The  95th  title  of 
the  7th  Partida  eonUins  enactments  relative  to  Moer^  and  those  of  the  S4Ui  title  of  the 
•ame  Partida  reler  to  Jewfc 
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Oody  the  most  holy  Mary,  and  her  saints,  tit  38.  P.  7.  By  blad- 
pbemy  is  understood  all  that  is  said  in  contempt,  and  with  the  inten- 
tion of  being  revenged  byword,"  ProL  tit.  28.  P.  7.  [Prol.  tit.  28. 
P.  7.]  7th,  Bigamists,  or  those  who  are  married  at  one  time  to  two 
women,  L.  8*  tit.  20.  lib.  8.  Rec."  [L.  9.  tit.  28.  lib.  12.  Nov.  Rec.] 
8th,  Sacrilegious  persons,  who  are  of  two  sorts,  1st,  Those  who  raise 
their  angry  hands  against  the  clej^,  or  religious  persons.  2d,  Those 
who  steal  or  rob  any  sacred  thing  in  a  church,  or  out  of  it,  LL  1. 
and  2.  tit  18.  P.  I.  [LI.  1.  and  2.  tit  18.  P.  1.]  9th,  Persons  guilty 
of  simony,  who  purchase  or  sell  a  spiritual  thing,  L.  1.  tit  17.  P.  1. 
[L.  1.  tit  17.  P.  5.]  lOth,  Persons  guilty  of  incest,  tit  28."  P.  7. 
lltb,  Ravishers  of  a  religious  woman,  a  widow,  virgin  or  married 
young  woman;  against  whom  an  accusation  may  be  preferred  by 
9.nv  of  Che  people,  if  the  relations  of  such  women  should  not  do  it, 
L.  2."  tit  20.  P.  7.  [L.  2.  tit  20.  P.  7.] 

§  4.  In  the  fourth  place,  those  commit  a  public  crime  who  make 
use  of  force  and  violence  to  take  any  thing,  real  or  personal,  the 
kuids  of  which  are  expressed  in  tit  10.  P.  7.  [tit  10.  P.  7.]  By 
the  law$  of  this  title,  it  appears  those  are  guilty  of  using  force 
{forzadores)j  Ist,  Who  with  arms,  and  in  a  mutinous  manner 
\amotinadamentt)j  possess  themselves  of  any  thing,  L.  2.  tit  10. 
p.  7.  [L.  2.  tit  10.  P.  .7.]  2d,  Those  who  rob  at  the  time  of  any 
fire,  or  prevent  its  being  extinguished,  L.  3.  tit  10.  P.  7.  [L.  3.  tit. 
10.  P.  7.]  3d,  Judges  who  do  not  admit  an  appeal  from  their 
sentence,  L.  4.  tit.  10.  P.  7.  [L.  4.  tit  10.  P.  7.]  4th,  Royal  tax 
gatherers  or  collectors  of  rents  or  revenue  (recaudadores),  who 
collect  more  than  the  king  orders,  L.  5.  tit.  10.  P.  7.  [L.  6.  tit  10.  P. 
7.]  5th,  Powerful  or  wealthy  persons  (poderasas)^  who,  through 
the  dread  of  their  power  impede  the  due  or  right  administration  of 
justice,  L.  6.  tit.  10.  P.  7.  [L.  6,  tit  10.  P.  7.]  6th,  Persons  guilty 
pf  arson  (incendiarios)^  L.  9.  tit.  10.  P.  7.  [L.  9.  tit  10.  P.  7.]  7th^ 
Those  who  enter  on  the  possession  of  the  inheritance  of  another, 
without  the  order  of  the  judge,  L.  10.  tit  10.  P.  7.  [L.  10.  tit  10.  P. 
7.]  8th,  Those  who  refuse  to  give  up  the  thing  which  they  hold 
under  rent,  deposit,  &c.,  L.  12.  tit  10.  P.  7.  [U  12.  tit  10.  P.  7.] 
9th,  He  who  pledged  (enipeno)  his  property,  if  he  takes  it  away 
from  his  creditor  by  force  before  he  has  paid  the  debt,^'  L,  13.  tit.  10. 
[  222  ]  P.  7.  [L.  10.  tit  13.  P.  7.]  10th,  Those  who  without  the 
authority  of  the  judge,  arrest  their  debtors  or  take  any  thii^  from 
them,**  LL  14.  and  15.  tit  10.  P.  7.  [U.  14.  and  15.  tit  iO.  P.  7.] 

"  Another  «nd  more  appropriate  definition  of  blasphemy  ia  gffven  by  PokotM,  who 
•^g  it  is  a  bad  word«  or  injurious  eipression  a|paii»t  God  or  hia  aaints. 

li  See  also  LI.  S.  7.  and  a  tit  28.  lib.  12.  Nov.  Rec 

»  A  typographical  error:  read  tit  IS.  P.  7. 

14  See  also  h.  I.  ibid. 

u  This  applies  strictly  to  pledge  orpaWBrWfaete  poasesaion  of  the  property  pledged 
has  been  delivered  by  the  debtor  to  the  creditor.  See  L.  13.  tit  1(^  P.  7.  oiled;  and  Oreg* 
Ltp,  61. 1.  thereon. 

n  In  aalisfaction  or  security  of  their  debt 
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11th,  Those  who  break  prison,  and  their  aiders,"  L.  13.  tit.  29.  P.  7. 
[L.  13.  tit.  2^9.  P.  7.]  12th,  The  violators  or  seducers  [desfloradores) 
of  Tirgins,  and  tiie  ravishers  of  women,  upon  which  the  laws  of  the 
19th  Title,  Part  7.  [Tit  19.  P.  7.}  treat. 

§  5.  AmcHig  crimes  committed  by  force,  we  must  also  reckon  homi- 
cide, challenges  {desafios)^  adulteries,  and  injuries  from  which  blood- 
shedding  follows,*'  L.  4.  tit  10.  lib.  8.  Rec.  [L.  3.  tit  25.  lib.  12. 
Not.  Reel 

Homicide  is,  the  killing  Of  man  {matamiento  de  Aome),  L.  1.  tit. 
8.  P.  7.  [L,  1.  tit.  8.  P.  7.]  It  is  casual  or  excusable  {causaPjj  wilful 
or  felonious  (determinado),  and  justifiable  (Justo).  The  casual  is 
that  which  happens  without  any  previous  {prevenida)  intention,  and 
ought  not  to  be  punished,  LI.  4.  and  5.  tit  8.  P.  7.  [LI.  4.  and  5.  tit 
8.  P.  7.]  The  wilful  is  that  which  is  committed  intentionally:  of  this 
kind  of  homicide  not  only  is  the  person  guilty  who  intentionally  goes 
to  kill  or  kills  another,  but  also  the  person  who  furnishes  or  concerts 
(pone)  the  means  by  which  he  dies.  Thus,  therefore,  are  to  be  pun- 
ished as  guilty  of  homicide,  1st,  Physicians,  surgeons,  &c.,  who,  igno- 
rant of  their  arts  or  professions,  ca\ise  death  by  attempting  to  practise 
them,»  L.  6.  tit  8.  P.  7.  [L.  6.  tit  8.  P.  7.]  2d,  Mothers  who  take 
any  thing  to  destroy  their  young  {el  fito)^  L.  8.  tit  8.  P.  7.  [L.  8. 
tit  a  P.  7.]  3d,  The  apothecary  or  spice  dealer,  who  sells  noxious 
herbs,  knowing  they  serve  to  cause  death  to  any  one,  L.  7.  tit  8.  P.  7. 
[Li.  7.  tit  8.  P.  7.]  4th,  Those  who  -chastise  cruelly  their  child, 
scholar,  or  servants,**  L.  9.  tit.  8.  P.  7.  [L.  9.  tit.  8.  P.  7.]  5th,  He 
who  lends  arms  or  assistance  to  kill  another,^  L.  10.  tit.  8.  P.  7.  [L. 
lO.  tit.  8.  P.  7.]  6th,  The  judge  who  maliciously  gives  sentence  of 
death  against  any  ooie,^  L.  11.  tit  8.  P.  7.  [L.  11.  tit  8.  P.  7.]    7th, 

>v  L.  13.  tit  29.  P.  7n  oited  in  the  tszt  does  notpftrticnlarly  add  their  aiders. 

n  These  crimes  considered  in  themaelres,  and  without  other  circanwtanoes,  ought  not 
to  be  reckoned,  says  PalacioB^  among  crimes  of  or  accompanied  by  force;  nor  do  the  Jaws 
reekon  them  sach!  and  he  re^rs  to  tit.  10.  P.  7.,  where  crimes  of  force  arc  treated  of. 

^  PaUtioB  says,  it  is  one  thing  to  kill  through  ignorance,  and  another  through  malice. 
Tbat,  in  the  first  case,  such  persons  are  punishable  with  five  years'  transportation  to  some 
island,  according  to  L.  6.  tit  8.  P.  7.  cited  in  the  text,  though,  as  he  observes,  Greg,  £apez, 
6L  3.  L.  9.  tit.  15.  P.  7.  hath  said,  that  this  punishment  of  banishment  to  an  island  was 
sot  in  nse  even  in  his  time;  but,  in  the  second  case,  they  are  punishable  with  death. 

^  If  the  woman,  in  such  case,  hath  quickened,  she  is  punishable  with  death:  if  she  hath 
not  quickened,  she  is  punishable  with  $ve  years*  tramiportation  to  an  island.  See  L.  8. 
tic.  8.  P.  7.  cited.  Palaeios  here  observes,  that  it  is  necessary  in  the  case  mentioned  in 
the  text,  death  should  have  been  the  effect  thereof. 

^  Or  slave,  the  taw  cited  adds.  If  death  be  the  result  and  it  was  unintentional,  the 
panishment  is  five  years*  transportation  to  an  inland;  and  if  the  chastisement  was  with 
tlie  intention  to  kill,  the  punishment  is  death.  This  is  noticed  by  PalacioSt  and  is  stated 
in  L.  9.  tit  8.  P.  7.  cited  in  the  text 

»  As  alio  one  who  should  wilfully  lend  or  give  arms  to  a  madman,  drunkard,  person 
ID  a  violent  rage,  &c  to  kill  himself,  if  death  should  in  either  case  ensu^. 

<*  Whether  it  be  of  natural  or  civil  death  (banishment),  or  of  loss  of  limb,  according 
to  L.  11.  tit  8.  P.  7.  cited.  It  may  bo  useful  to  notice  a  most  material  difference  in  the 
wording  of  this  law  in  the  edition  of  the  Partidas^  with  the  Gl.  of  Greg,  Lop.  published 
at  Valencia  by  Benito  Montfprt,  in  1767,  and  the  edition  of  the  Parlida$  published  in 
Madrid,  1807,  by  the  Royal  Academy  of  History.  In  the  first  the  law  runs  thus:^— 
**Fena  de  omidda  nureBce  eljudgador,  qa§  &  sabiendas  da  f aim  seiUencia,^^  d&c.  In  the 
Moond,  the  words  A  9alnenda$  ire  entirely  omitted. 
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He  who  castrates  another,  if  death  ensiie,^  L.  13.  tit.  8.  P.  7.  [L.  13. 
tit  8.  P.  7.] 

Justifiable  homicide  is^  when  any  one  kills  another  with  just  reason, 
either  by  defending  himself,  or  revenging  the  injury  (agravio)  done 
to  his  person  or  property  at  the  time  {en  el  mismo  aeio)y  LL  2.  and 
8.  tit.  8.  P.  7.  [LI.  2.  and  3.  tit.  8.  P.  7.] 

§  6.  Those  who  challenge  to  fight  a  duel,  the  person  challenged, 
the  seconds,  those  who  knowingly  carry  the  challenge,  those  who  are 
present  at  a  duel,  and  do  riOt  prevent  it  themselves,  or  give  informa- 
tion of  it  to  justice,  commit  the  grave  crime  of  duelling  {desajio)^ 
which  is  to  challenge  one  another  to  fight  {emplazarse  para  renir)^ 
Jiuio  1.  tit.  8.  lib.  8.  Rec.  [L.  2.  tit  20.  lib.  12.  Nov.  Rec],  by  which 
the  ancient  laws  respecting  sununoning  to  combat  {rieplo)  were  an- 
nulled and  prohibited  under  heavy  penalties. 

[  223  ]  §  7.  Adultery  is  the  crime  which  a  man  commits  knowingly 
(d  sabiendas)^  by  having  intercourse  with  a  married  woman,  or  one 
betrothed  (despoaada)  to  another  man,  L.  I.  tit  17.  P.  .7.  [L.  I.  tit. 
17.  P.  7.]  The  husband,  the  father,  the  adulteress,  her  brother,  and 
paternal  or  maternal  uncles,  are  the  legitimate  accusers  of  the  adul- 
terer, while  the  marriage  is  not  dissolyed  by  the  sentence  of  the 
church;  and  after  it  is  dissolved,  within  sixty  useful  or  lawful  (utiles) 
days,  L.  2.  tit  17.  P.  7.  [L.  2.  tit  17.  P.  7.]  But  if  the  scandal  were 
great,  any  of  the  town  people  may  accuse  in  the  first  case;  and  in 
the  second  for  four  months  after,**  reckoned  also  usefully  {uiilmenie); 
and  in  case  of  the  husband  dying,  six  months,  reckoned  from  the 
day  on  which  the  adultery  was  committed,  are  allowed  to  prefer  the 
accusation,  L.  3.  tit  17.  P.  7.  [L.  3.  tit  17.  P.  7.]  While  the  married 
persons  are  united,  the  accusation  may  be  preferred  before  the  com- 
petent judge  until  or  within  five  months  from  the  day  on  which 
the  adultery  happened;  and  if  force  was  used,  until  thirty  years,'' 

M  And  even  thoag^h  death  ihould  not  ensoe,  obaervei  Palaeiot^  reierrinf  to  L.  13.  tit 
8.  P.  7.  cited,  by  which  he  is  iiupported. 

ss  Palacio$  observes,  that  it  is  not  to  be  inferred  from  this  that  all  are  gnilty  of  the 
same  crime,  L.  2.  tit  20.  lib.  12.  Nov.  Rec.  says,  that  as  well  they  who  send,  who  receive, 
and  who  carry  the  challenge  with  a  knowledge  thereof,  or  act  as  seconds,  shall  un pardon- 
ably lose,  for  such  conduct,  all  the  offices,  rents,  and  honors,  which  they  may  hold  fnun 
the  king,  and  are  incompetent  to  hold  them  in  future.  If  the  parties  go  out  to  the  place 
appointed,  although  no  duel  takes  pluce,  the  principals,  it  would  seem,  are  punishable  with 
death  and  confiscation  of  all  their  property.  All'  those  who  witness  the  dnel,  and  beinp 
able,  do  not  prevent  it,  or  do  not  go  to  give  information  to  justice,  are  punishable  with  six 
months*  imprisonment  and  the  loss  of  the  third  part  of  their  property.  In  this  crime, 
prescription  does  not  take  place.  There  is  a  distinction  made  ^  L.  I.  tit  20l  lib.  13. 
Nov.  between  the  challenger  and  the  challenged;  but  this  does  not  appear  by  L.  9.  ibidii, 
which  is  a  much  later  enactment  than  L.  1.    See  both,  and  L.  3.  ibid. 

w  From  the  expiration  of  the  siity  days  allowed  the  husband,  ^  See  L.  3.  tit  17. 
F.  7.  cited. 

S7  Palaeio9,  after  pointing  ont  various  errors  into  which  the  text  has  fallen,  with  re- 
ference to  what  is  sUted  in  the  laws  of  the  17th  title  of  the  7th  Partida,  which  it  baa 
cited,  says,  that  by  L.  3.  tit  19.  lib.  8.  Rec.,  which  is  L.  4.  tit  26.  lib.  12.  Nov.  Reo.,  the 
husband  alone  ean  prefer  the  accusation  of  adultery,  and  that  he  cannot  accuse  tlia 
adulterers,  without  accusing  the  adulterer,  nor  vice  versa,  while  they  are  both  living,  re^ 
ferring  for  tlie  last  posiUon  to  L.  2.  tit.  20.  lib.  8.  Rec,  which  is  L.  3.  tit  28.  lib.  li.  Nov. 
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L  4.  tit.  17.  P.  7.  [L.  4.  tit  17.  P.  7.]  In  regard  to  the  person  accused 
of  this  crime,  we  say  that  he  may  avoid  the  prosecution  (eijuicio) 
with  exceptions.  1st,  If  the  accusation  was  preferred  after  the  above 
mentioned  times,  L.  7.  tit  17.  P.  7.  [L.  7.  tit  17.  P.  7.]  2d,  If  at 
the  first  citation  the  adulteress  should  prove  she  committed  the  offence 
with  the  consent  of  her  husband,^  L.  7.  tit.  17.  P.  7.  [L  7.  tit  17. 
P.  7.]  3d,  If  the  accuser,  be  he  who  he  might,  should  abandon  the 
cause  when  once  begim,  and  afterwards  should  wish  to  continue  it, 
L  8.  tit  17.  P.  7.  [L.  8.  tit  17.  P.  7.]  4th,  If  the  husband  should 
sa^  before  the  judge  that  he  does  not  wish  to  accuse  his  wife,  and 
afterwards  endeavor  the  contrary,  L.  8.  tit  17.  P.  7.  [L.  8.  tit  17.  P. 
7.]  5th,  If,  knowing  the  aduhery,  he  should  admit  her  into  his  house, 
and  should  live  with  her,  L.  8.  tit  17.  P.  7.  [L.  8.  tit  17.  P.  7.]  eth. 
If  the  husband  accuser. were  of  bad  character  and  habits,^  L.  9.  tit 
17.  P.  7.  [L.  9.  tit  17.  P.  7.]  .  7th,  If  they  should  accuse  her  of 
adultery,  from  which  she  was  previously  acquitted  for  want  of  proofs, 
but  not  if  it  were  for  a  second  offence,  L.  9.  tit  17.  P.  7.  [L.  9.  tit. 
17.  P.  7-]  8th,  If  the  husband  accuses  the  widow  with  whom  he 
married,  of  adultery  committed  ui  the  time  of  the  first  marriage;  be- 
eau8e  having  married  her,  the  accusation  is  presumed  renounced,  L. 
9.  tit  17.  P.  7.  [L.  9.  tit  17.  P.  7.] 

§  8.  In  the  fifth  place  robbery  and  theft  are  public  crimes.  Robbery 
(robo)  is  a  sort  of  offence  {malfetria)  which  falls  between  theft  and 
force  or  violence,  ProL  tit  13.  P.  7.  [Prol.  tit.  13.  P.  7.,]  that  is  which 
partakes  of  both,*^  and  therefore  when  L.  1.  tit  13.  P.  7.  [L.  1.  tit  13. 
P.  7.]  defines  rapine  {rapinay  saying  that  it  is  robbery  (robo)  which 
men  commit  on  the  property  of  others,  that  is  moveable  or  personal, 
it  means  to  say,  that  it  is  a  theft  committed  with  violence,  in  [  224  ] 
contradiction  to  simple  theft  which  is  not  accompanied  with  violence. 
There  are  three  sorts  of  robbery,  1st,  That  committed  by  soldiers  in 
time  of  war  which  we  eall  pillage  (saqiieo).    2d,  That  which  is  com- 
mitted in  a  desert  place,  or  in  a  town  without  lawful  reason  for  doing 
'  it,  and  under  this  sort  are  comprehended  highwaymen  {saiteadares 
deeaminos)  or  footpads  and  robbers  in  towns,  against  whom  the 
judges  ought  to  proceed  de  qficio  whenever  they  know  in  what  town 


Sec  The  law  referred  to  by  the  learned  Professor  in  rapport  of  hie  first  poBflion,  does 
not  seem  to  bear  hi  no  out  in  its  anqaaHfied  statement.  This  L.  4.  lit  26.  lib.  12.  Nov. 
fiec.  provides  for  tht)  mode  of  proceeding  by  Justices,  against  the  concubines  (mance&as), 
oT  the  clergy,  and  against  husbands  who  may  consent  to  their  wives  being  snch.  This 
law,  after  declaring  that  no  married  woman,  bat  only  a  feme  »oU,  can  be  said  to  be  the 
concubine  of  a  clergyman,  friar,  &c.  adds,  **  y  que  la  tal  natger  caeitda  no  pueda  »er  de^ 
mandada  en  jnieio  ni  fuera  de  eU  ealvo  n  $u  marido  la  quitiere  acuear^^  which  is  all  it 
■tales  opoo  the  snbject  Bot  Ani.  Oom.  in  his  var,  r«s.  torn.  3.  cap.  1.  n.  89<,  lays  down 
tiir  position  in  the  same  manner  as  the  learned  Professor  has  here  done. 

^  That  is  to  say,  as  Palaeioe  properly  observes,  if  this  exception  should  be  opposed 
before  contestation  of  soft,  and  should  be  proved.    See  L.  7.  tit  IT.  P.  7.,  cited. 

**  And  the  wife  should  allege,  observes  Palacioe,  this  exception,  before  contesting  the 
taif,  and  should  prove  it    See  L.  9.  tit  7.  P.  7.  oited. 

^  In  which  both  theft  and  violence  intervene,  also  explains  Oreg.  Lop,  GL  1.  on  proL 
tit  13.  P.  7. 


A 
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there  are  any.  The  third  sort  of  robbery  is  that  which  those^commit 
who  assist  in  the  burning  of  any  house,'^  in  the  wreck  or  destruclioa 
of  any  ship  under  the  pretence  of  succoring  and  affording  assistance. 
These  are  considered  as  persons  guilty  of  violence  {forzadores)^  by 
L.  3.  tit.  10.  P.  7.»  [L.  3.  tit.  10.  P.  7.] 

Theft  is  an  offence  which  men  commit  who  take  secretly  (encubt^ 
ertamente)  any  movable^  thing  belonging  to  another  without  the 
will  of  the  owner,  with  the  intention  of  gaining  the  property  (se^ario) 
or  possession,  or  the  use  of  it,  L.  1.  tit.  14.  P.  7.  [L.  1.  tit.  14.  P.  7.] 
Hence  it  is,  1st,  That  every  thing  stolen  must  be  movable,  and  taken 
against  the  will  of  the  owner.  2d.  That  to  constitute  theft,  it  must 
be  accompanied  with  a  malicious  intention.  3d,  That  it  be  always 
committed  on  the  property  of  another.  4th,  That  it  be  done  with  the 
intention  of  acquiring  the  property,  possession,  or  use  of  the  thing 
which  is  stolen.  From  the  first  principle  it  follows^  1st,  That  if  a 
person  should  take  the  property  of  another  with  the  will  or  consent 
of  the  owner,  or  supposing  he  has  it^  such  person  does  not  commit 
theft,  L.  1.  tit.  14.  P.  7.  [L.  1.  tit.  14.  P.  7.]  2d,  That  gamblers 
{iaAHre^)y  or  jugglers  (truanes),  who  keep  a  gaming  house,  cannot 
complain  of  the  theft^  committed  against  them  by  the  persons  collected 
there,  it  being  presumed  that  they  have  given  their  consent  to  it  by 
admitting  bad  people  into  their  houses,  L.  6.  tit.  14.  P.  7.  [L.  6.  tit. 
14.  P.  7.]  3d,  That  the  taking  of  castles,  cities,  &c.,  is  not  properly 
theft,  but  force  and  violence,  LL  2.  and  10.  tit.  10.  P.  7.  [LI.  2.  and 
10.  tit.  10.  P.  7.] 

Prom  the  second  principle  it  is  inferred,  1st,  That  madmen,  per- 
sons insane,  and  minors  often  years  and  a  half  cannot  commit  theft, 
L.  17.  tit.  14.  P.  7.  [L.  17.  tit.  14.  P.  7.]  2d,  That  persons  under 
twenty  years  ought  to  be  punished' with  lighter  punishment  than 
those  above  that  age,  L.  7.  tit.  11.  lib.  8.  Rec.^  [L.  1.  tit  14.  lib.  19* 
Nov.  Rec]    3d,  That  what  is  stolen  to  support  hunger,  or  in  a  small 

^  This,  bj  the  lawt  of  Cn^land,  is  called  anon. 

»  This  law^  does  not  refer  to  the  destroyiner  or  plan^erinir  Tenels,  atthoag^h  it  treats 
of  arson.  L.  1.  tit  10.  P.  7.,  does  however  apply  to  robbing^  or  plnnderinif  veiMels,  as  does 
h.  1.  tit.  13.  P.  7.  See  Greer,  Lop.  GL  3.,  on  this  last  law:  and  see  Ruuell  on  Crimea,  3d 
vol.  oh.  13.  p.  1308,  as  to  planderini;  Tesselfl  in  distress  or  wrecked;  and  t£id.,  ch.  44.  p. 
1731,  as  to  destroying  and  damaging  vessels  and  articles  belonging  to  them,  under  the 
laws  of  England. 

^  L.  1.  tit  14  P.  7.,  cited,  says  thefl  cannot  be  committed  of  real  property. 

^  Bat  with  ground  or  foundation  for  so  supposing,  observes  PalaeioB, 
^  95  Or  indeed  other  wrong  or  injury  short  of  homicide  or  mutilation  of  limb.    SeeL.  6. 
tit  14.  P.  7.,  cited,  and  Oreg,  Lop,  61. 3.  thereon. 

M  PalacioB  says,  that  by  this  law,  thieves  and  vagabonds  under  twenty  years  of  ago; 
and  women  who  are  vagabonds  and  theives;  and  slaves,  to  whomsoever  they  may  belongs 
may  not  be  sentenced  to  the  gallies,  but  are  to  be  punished  according  to  the  laws  of  the 
kingdom.  But  that  by  L.  9.  tit  1 1.  lib..  8.;  (L.  U.  tit  14.  lib.  19.  Nov.  Rec.);  posterior  to 
L.7.  tit  10.  lib.  8.  Rec;  or  L.  1.  tit  14.  lib.  12.  Nov.  Rec,  cited  in  the  text,  the  piinijih- 
ment  for  thieves  is  increased;  and  it  is  directed,  that  persons  of  seventeen  years  of 
may  be  punished  wit]i  or  condemned  to  the  gallies. 
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< 
quantity  by  servants,  ought  not  tp  be  punished  as  theft^^  L.  [  225  ] 
17.  tit.  14.  P.  7,  [L,  17.  tit.  14.  P.  7.] 

From  the  third  principle  it  is  deduced;  1st,  That  he  who  takes  any 
thing  from  an  inheritance  not  yet  entered  upon,  or  appropriated  {here*- 
</a^yacen/e),^doesnot  commit  theft,  but  the  crime  expilatm  hmre^- 
difatisj  which  is  equivalent  to  an  ofience  a  person  commits  in  plun- 
dering (mesar)  the  estate  of  another,  L.  21.  tit  14.  P.  7.  [L.  21.  tit. 
14.  P.  7.]  2d,  That  children  cannot  be  prosecuted,  as  for  theft,  for 
things  which  they  take  belonging  to  their  parents,  although  their  ad* 
risers,  and  aiders  or  abettors,  are  guilty  of  theft,  L.  4.  tit  14.  P.  7. 
[L.  4.  tit  14.  P:  7.]  3d,  That  the  same  is  understood  with  respect 
to  what  the  wife  may  take  from  her  husband,  ^^  L.  4.  tit  14.  P.  7. 
I L.  4.  tit  14.  P.  7.]  4th,  That  the  guardians  cannot  be  accused  as 
tbeives  for  what  they  may  take^,  from  the  wards  or  minors  under 
their  power  or  guardianship,  because  they  are  as  fathers  and  masters 
of  them;  although  they  shsill  liot  remain  without  their  just  punish* 
ment,  L.  5.  tit  14.  P.  7.  [L.  5  tit.  14.  P.  7.] 

From  the  fourth  principle  we  discover,  1st,  That  if  any  thing  is 
carried  off,  or  taken  away  with  another  design  than  that  of  robbery 
or  theft,  as  in  the  case  of  those  who  run  away  with,  or  carry  off  (ro- 
ban)  women,  theft  is  not  committed,  L.  1.  tit  20.  P.  7.  [L.  1.  tit.  20. 
P.  7.]  2d,  That  persons  are  guilty  of  this  crime  who  make  use  of 
the  thing  lent  to  them  {en  comodato)  longer  than  was  agreed  upon,'*^ 
L.  3.  tit  14.  P.  7.  [L.  3.  tit  14.  P.  7.]  3d,  That  those  who,  without 
the  license  of  the  king,  coin  or  manufacture  money,  although  it  may 
be  of  the  same  value  as  the  public  or  legalised  coin,  commit  theft^  by 
leason  of  the  gain  which  they  thereby  make  for  themselves,  and  also 
those  who  counterfeit  any  work  of  gold,  silver,  &c.,  by  the  admixture 
of  another  metal  of  base  value,  L.  15.  tit  14.  P.  7.  [L.  15,  tit  14.  P.  7.] 
4th,  Those  conunit  theft  who  take  away  the  timber,  pillars,  or  other 

*v  L.  17.  tit  14.  P.  7.  laytf  that  what  b  great  or  jpetty  larceny,  ia  left  te  the  ditcretion 
of  the  judge,  to  be  regulated  by  the  conaideration  of  the  thidg  atolen,  and  the  peraon  by 
md  froin  whom  stolen.    See  the  law. 

*  If  a  perKMi,  obaerfea  i*a2actoa,  referring  to  L.  11.  tit.  14.  P.  7.,  cited,  ahould  take 
•way  any  thing  from  an  inheritance  not  aoeepted,  or  ktreneia  yaeenie  (hereditaa  jaetnes)^ 
•a  it  is  wont  to  he  called,  he  cannot  be  prosocnted  (br  the  recoveryiof  the  thing,  and  for 
thclt  bat  he  may  be  oompelled  to  retorn  the  thing  with  the  fraits,  and  besides,  the  judge 
■my  inflict  on  him  a  corresponding  pnnisfament  for  the  oflfence.  This  punishment,  ac- 
eordiag  to  the  law  cited,  v^hich  is  to  be  imposed  at  the  discretion  of  the  jodge,  is  either 
five  years'  banishment,  or  transportation  to  any  ishnd,  or  condemnation  to  hard  labor  for 
a  esrtaio  time,  aceording  to  the  rank  of  the  offender. 

*  And  the  same  rule  apphes  to  sUves  stealing  from  their  owners.  See  L.  4.  tit  14.  P. 
7.»  cited. 

^  Tkke  is  a  more  appropriate  word  than  stool,  which  is  made  use  of  in  the  text;  and 
Lb  5.  tiL  14.  P.  7n  authorises  the  adoption  of  the  first  The  punishment  for  such  spolia. 
tfton  on  the  part  of  the  roardian  is,  by  the  law  cited,  forfoitare  or  payment  to  the  ward  of 
dsttUe  tbo  amount  of  tae  property  so  taken. 

^  This  most  be  taken  with  some  limitation  or  qualification:  if  the  borrower  thought  the 
leader  wuald  not  be  angry  with  him  on  account  <rf*sueh  extended  use  of  the  thing,  or  if, 
m  point  of  fiust,  the  lender  should  not  be  angry,  although  the  borrower  might  have  thought 
elkerwise,  it  will  not  amount  to  theft  The  entmits  quo  the  thing  waa  kept,  would,  per- 
btttepcoperrqielo  gobyiasneh^aease.    See  L. 3.  tit.  14.  P. 7., eilod. 
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materials  of  buildiii^  or  work  belonging  to  another  to  appropriate 
thern  to  their  own  use,  L.  16.  tit.  14.  P.  7.  [L.  16.  tit.  14.  P.  7.]  5fh, 
Persons  also  commit  theft"  who  change  the  landmarks  or  boundaries 
of  an  estate  or  town  {fermino)^  L.  30.  tit.  14.  P.  7.  [L.  30.  tit.  14.  P. 
7.]  6th,  That  there  is  theft  of  the  thing  itself,  of  the  possession,  and 
of  the  use  thereof.  Theft  of  the  thing  is  committed  by  taking  any 
thing  movable,  whether  it  be  animate  or  inanimate,  LI.  19.  and  22. 
tit.  14.  P.  7.^  [LI.  19.  and  22.  tit.  14.  P.  7.]  The  debtor  who  takes 
away  the  thing  which  he  had  given  jn  a  pawn  (enprenda)  to  his  cre- 
ditor commits  theft  of  the  possession,  L.  9.  tit.  14.  P.  7.  [L.  9.  tit.  14. 
P.  7.]  He  who  uses  a  thing  for  other  purposes  than  those  for  which 
it  was  granted  or  lent  commits  theft  of  the  use,  L.  3.  tit.  14.  P.  7.  [L. 
3.  tit.  14.  P.  7.]  Besides  the  distinction  of  theft  into  manifest  and 
occult,  of  which  L.  2.  tit.  17.  P.  4.  [L.  2.  tit.  17.  P.  4.]  sj>eaks,  we  are  ac- 
[226  Jquainted  also  with  that  of  a  simple  and  qualified  (calificado) 
ihett;  the  first  is  made  without  noise  or  violence  {estrepitd)^  and  the  se- 
cond with  arms,  fracture  or  breaking^^  {quebrantamienlo)^  &c  Simple 
theft  is  distingnished  into  petty  and  great,  according  to  the  quantity  or 
value  {cantidad)y  ^'  of  what  is  stolen;  and  therefore  it  is  left  to  the 
discretion  of  the  judge  to  consider  of  the  quality  of  the  thief,  of  the 
thing  stolen,  &c.,  in  order  to  impose  the  punishment  The  action  of 
theft  is  instituted  {se  insiaura)  by  theowner  of  the  thing  or  his  heir, 
against  the  thief  and  his  accomplices,  L,  4.  tit.  14.  P.  7.;^  [L.  4.  tit. 
14.  P.  7.]  and  if  there  are  many,  against  each  of  them  insolidum,  L. 
20.  tit.  14.  P.  7;  [L.  20.  tit.  14.  P.  7.]  See  LL  10, 11,  and  12.  tit  14. 
P.  7.  [LI.  10,  11,  and  12.  tit  14.  P.  7  ] 

Cap.  3.  Private  crimes  are  reduced  to  damage  or  trespass  (daifto), 
or  to  injury  by  deed,  word,  or  writing  {injuria)  done  to  an  indivi- 
dual. The  damage  or  trespass  (dano)  is  either  caused  by  men,  or 
by  beasts.**^  The  first,  the  Romans  called  damnum  injuria  datum, 
and  the  second  pauperies.^ 


4t  PaHaoM  observes,  that  it  cannot,  properly  speakinf^r,  te.«aid  that  they  oommtt  theft  in 
this  caae,  and  quoting  the  words  of  L.30.  tit  14.  P.  7.,  Uiat  althoagh  a. man  oannot  be 
properly  said  to  commit  theft  in  respect  of  property  which  is  real,  yet  he  commits  an  offence 
which  is  similar  to  theft 

^  The  first  of  these  laws  cited,  appKcs  to  stealers  of  cattle  and  sheep,  Ac,  ^bigei;  end 
the  second  to  man^teaiing,  includtnr  slaves,  &c.j  this  laat  offence  is^calied  Plagium^  See 
both  laws,  19  and  32.  tit  14.  P.  7.,  cited. 

^  PdUuMM  sa^a,  aimple  theft  is  that  which  Is  attended  with  no  circomstanoe  of  aggra* 
nation;  and  qualified  theft  is  that  which  is  so  attended;  and  he  adds,  referring  to  L.  Id. 
tit  14.  P.  7.,  among  other  things,  it  will  be  there  found  that  a  theft  of  any  tlimg  sacrpd 
committed  in  %  church,  is  qualified,  without  its  being  necessary  io  make  it  so,  that  it 
should  be  committed  with  any  noise  or  violenee  {mrepUo.) 

4S  Paladot  observes,  that  qualified  thefl  will  be  petty  orgraDdaeoordingtothequaniitjf 
or  value  of  what  is  stolen. 

^  The  17th  tit.  is  here  erroneously  referred  to  in  the  text,  as  also  with  respeot  to  the 
four  following  quotations. 

^  And,  therefore,  says  Pelscios,  the  first  will  be  reckoned  among  Crimea,  but  nol  tbo 
Moond;  for  he  adds,  in  the  words  of  JifSttAien,^  -UUt,  Intt.  si  qiuMl,patip,  fee  dU,  **  wee 
(ntfe  mteMi  animal  injuriam  fedue  diei^  quwi  saistt  caret.** 

PaUcwB,  says,  these  two  f^enoes  (iMo  and  tf^'acria),  were,  anuing  the  Romaiia  (fiam 
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§  1.  Damage  or  trespass  {dafto)j  is  the  deterioration,  injury,  or 
destruction  which  a  man  suffers  with  respect  to  his  person  or  his 
property  by  the  fault  (culpa)  of  another,  L.  1.  tit.  15.  P.  7.  [L.  1.  tit. 
15.  P.  7.]  There  are  three  kinds  of  dafio*^  the  first,  that,  by  reason 
of  which  a  person's  property  or  thing  is  deteriorated  by  being  mixed 
with  the  property  of  another;^*  the  second  when  it  loses  part  of  its 
value;  and  the  third  when  it  is  destroyed  or  totally  lost^  L.  1«  tit.  15. 
P.  7.  [L.  1.  tit.  15.  P.  7.] 

Upon  this,  two  principles  are  founded:  1st,  That  all  damage  caused 
to  the  thing  \en  la  cosa)  ought  to  be  made  good  to  the  owner  of  it  by 
him  who  caused  the  damage.  2d,  That  for  this  purpose  it  is  enough 
that  the  most  trifling  fault  {levissima  culpa)  uitervenes. 

From  the  first  principle  it  is  deduced,  1st,  That  the  owner  of  the 
thing,  or  his  heir,  may  institute  this  action,  L.  2.  tit.  15.  P.  7.;  [L.  2. 
tit  15.  P.  7.]  and  in  the  absence  of  them,  the  person  enjoying  the 
usufruct  {i£Su/ructuario)j  the  feudatory  (Jeuclaiario),  the  depositary 
(deposilario),  and  the  attorney  (apoderado),^  &c.,  L.  2.  tit.  15.  P.  7. 
[L.  2.  tit  15.  P.  7.]  2d,  The  mortgagee,  if  damage  be  done  to  him 
in  respect  of  the  thing  which  he  has  in  mortgage  or  pawn,  the  debtor 
not  having  wherewithal  to  pay  him,  L.  2.  tit  15.  P.  7.  [L.  2.  tit  15. 
P.  7.]  4th,  That  the  heirs  of  him  who  caused  the  damage"  ought  to 
make  it  good,  if  the  suit  were  commenced  before  the  death  of  his 
ancestor  or  devisor,**  L.  3.  tit  15.  P.  7.  [L.  3.  tit  15.  P.  7.] 

From  the  second  principle  it  follows:  1st,  That  the  damage  which 
a  judge  causes  to  a  vanquished  party  by  his  sentence,^  ought  not  to 
be  made  good  by  him,  L.  4.  tit  15.  P.  7.  [L.  4.  tit  15.  P.  7.]  2d, 
Nor  that  which  an  agent  or  servant  (un  eubdito)  causes  by  [  227  ] 
order  of  his  superior,  unless  it  should  be  an  unlawful  things  which 
he  ought  not  to  fulfil  or  execute,  L.  5.  tit.  15.  P.  7.  [L.  5.  tit  15.  P.  7.] 
dd,  That  those  who  commit  an  act  in  a  place  where  people  assemble, 
from  which  damage  may  arise,  are  responsible  for  the  injury  or 
damage  which  may  result  therefrom  to  persons  who  assemble  there, 
as  the  person  who  rides  fast  through  the  streets  {que  corre  &  caballo 
par  las  calles);  the  bricklayer  who  does  not  give  warning  when  he 


eodes  lo  many  laws  were  borrowed  or  taken  for  the  composition  of  the  Pariida$), 
two  of  the  four  pri?ate  crimes  of  which  Juslinian  makes  mention  in  ^  init.  in$L  de 
Otiig,  quiZ  ex  dflna$e:  and  for  a  better  understanding  of  them,  and  the  actions  for  damafjre 
caused  by  aniroakH  be  refers  thereto;  and  to  the  title  of  ditto,  De  Leg.  Aquil:  and  to  Vtn- 
«riiia,  in  his  respective  commentaries  on  the  same.  See  also  Halifax  on  C  I^  p.  72.  ch. 
94.  p.  85.  ch.  9.:  also  Wood's  C.  L^^  258.  §  3.  and  p.  266. 

«  Or,  adds  PalacUm^  by  other  reason,  L.  1.  tit  15.  P.  7. 

ta  Seo  L.  2.  tit  15.  P.  7^  cited. 

*<  Or  by  whose  order  or  advioe  it  wai  canaed. 

■  And,  adds  Palaeio$t  although  the  suit  should  not  have  been  begun  (oontested  i$ 
meant)  before  bis  death,  if  the  heirs  received  any  benefit  from  the  damage  caosed  by  him 
fkom  whom  they  take,  tliey  ought  to  make  restitution  to  the  amount  of  such  benefit,  L.  3. 
th.  15.  P.  7.,  cited. 

*  GiYcn  justly  or  rightly  {dereehamente,)  says  L.  4.  tit  15.  P.  7.,  cited ;  but  otherwise, 
ifaoeh  sentence  be  wrongfully  {tartinermnefUe)  given.  See  the  law  referred  to:  but  sea 
A  jpeodiz  T. 

•«  See  L.  5.  tit  15.  P.  7.,  dted. 
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throws  his  bricks  on  the  ground;  he  who  lops  the  branches  of  a  tree 
on  the  side  of  the  road  without  giving  notice  of  it,  LL  6.  and  35.  tit. 
15.  P.  7.  [LI.  6.  and  25.  tit.  15.  P.  7.]  4th,  Equally  guilty  is  he  who 
sets  traps  {trampas)^  snares  {cepos),  and  game  traps  {armadijos),  in 
roads  {caminos)  or  public  places  from  which  damage  arises  to  the 
passengers;  and  likewise  the  person  who,  taming  a  wild  animal,'' 
does  not  watch  him  so  as  to  prevent  his  doing  harm,  L.  7.  tit.  15.  P. 
7.  [L.  7.  tit.  15.  P.  7.]  5th,  The  physician,  surgeon,  farrier,  &c, 
ought  to  pay  the  damage  which  they  shall  cause  to  their  patient  by 
their  own  fault,  or  for  abandoning  (desamparar)  the  cure,  L.  S.**  tit 
15.  P.  7.  6th,  Likewise  is  he  bound  to  pay  the  damage  who  puts 
fire  near  straw,  wood,  corn,  or  other  like  thing,  when  there  is  windi 
L.  10.  tit.  15.  P.  5.;  [L.  10.  tit.  15.  P.  5.;]  and  the  baker  who  does 
not  take  care  of  the  fire  in  his  oven,  if  by  such  cause  what  he  is  bak- 
ing be  lost  or  destroyed,  L.  11.  tit.  15.  P.  7.  [L1  11.  tit  15.  P.  7.] 
7th,  Those  are  also  responsible  for  any  damage'^  done  to  merchan- 
dise in  a  ship,  or  other  vessels,  on  board  which  they  are  kept,  who 
shall  do  any  thing  by  which  the  goods  are  deteriorated  or  lost,  L.  13. 
tit  15.  P.  7.  [L.  13.  tit  15.  P.  7.]  Innkeepers  (mesoneros)  and  others, 
for  the  damage  which  the  things  hung  up  at  their  doors  or  windows 
cause  to  passengers,  L.  16.**  tit  15.  P^  7.  Barbers  who  venture  to 
shave  in  public,  if  they  shoixld  do  injury  by  wrangling  (por  trope^ 
zar)  with  another,  L.  27.  tit  15.  P.  7.  [L.  27.  tit  15.  P.  7. J  8th, 
Lastly,  the  destroyers  of  vines  and  plantations  of  trees,  &c,  are  very 
guilty  and  deserving  of  punishment,  L.  28.  tit  15.  P.  7.  [L.  28.  tit. 
15.  P.  7.] 

As  regards  the  damage  which  animals  cause  to  property  and  to 
persons,  under  the  same  principles,  we  establish,  1st,  That  whoever 
worries  or  terrifies  a  dog,  or  other  animal,  from  which  damage 
arises  to  another,  he  is  bound  to  make  reparation  for  it,  L.  21.  tit 
15.  P.  7.  [L.  21.  tit  15.  P.  7.]  2d,  That  if  the  animal  should  do 
damage  without  the  fault  of  the  person  who  conducts  it,  it  being 
tame,  the  owner  is  obliged  to  pay  the  damage,'^  L.  22.  tit  15.  P.  7. 
[L.  22.  tit  15.  P.  7.]  3d,  The**  same  takes  place  with  respect  to  a 
wild  animal,  which,  on  account  of  not  being  properly  kept  should 
do  an  injury  to  any  person,  L.  23.  tit  15.  P.  7.  [L.  23.  tit.  15.  P. 
7.]  5th,  In  the  like  manner  shall  be  made  good  the  damage 
caused  by  cattle  or  stock  {ganado)  on  the  property  of  another 


^  Sach  B8  bolls,  cows,  dtc    See  L.  7.  tit  15.  P.  7.,  cited. 

66  This  law  is  erroneoosly  cited  for  L.  9.  tit  15.  P.  7.;  and  see  Qrtg,  Lop,  Gt  3  and  3, 
on  this  law. 

^  By  borings  a  hole  or  otherwise.    See  L.  13.  tit.  15.  P.  7.,  cited. 

K  This  law  is  erroneously  cited  for  L.  26.  tit  15.  P.  7. 

*  Bui  if  the  animal  should  be  goaded  or  provoked  by  a  third  person  to  do  the  damage, 
•Qch  person  is  liable,  and  not  the  owner  of  the  animal.    See  L.  22.  tit  15.  P.  7.,  cited. 

tt  And  a  great  deal  more,  adds  Palacum,  desiring  reference  to  L.  23.  tit  15.  P.  7^ 
cited;  such  ss  paying  double  the  amount  of  damage  caused  thereby,  the  expense  of  cure, 
if  the  injury  be  to  the  person,  damages  for  loss  of  time,  &c.;  it  is  necessary  to  see  the 
law  cited  to  ascertain  the  extent  of  liability  of  the  owner  of  the  animal  in  this  oaae. 
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person,  the  satne  being  manifest,^^  and  determined  by  the  award 
{djuicio)f  of  fit  men  {kombres  buenos);  and  if  this  damage  bath 
been  occasioned  with  a  malicious  intention  on  the  part  of  [  228  ] 
the  owner  of  the  animals,  he  shall  pay  double,^  L.  24.  tit.  15.  P. 
7.  [L.  24.  tit.  15.  P.  7.]  This  estimation  of  damages  and  prejudices 
{perjuicios)  is  left  to  the  judgment  of  skilful  persons  {peritos)^  if  the 
injury  should  be  caused  to  real  property:  and  in  what  regards  the 
damage  done  by  animals,  attention  must  be  had  to  the  injury  (per-- 
juido)  which  results  to  the  owner  of  the  thing  injured,  distinguish- 
ing the  death  from  the  wound  only,  or,  fracture  of  any  Umb,"  L.  18. 
tit.  15.  P.  7. 

§  2.  Injury  (injuria)  is  the  same  as  dishonor  {deshonra)^  which 
is  done  or  said  to  another  wrongfully  {^  tuerto),  and  in  contempt  of 
him,  L.  1.  tit,  9.  P.  7.  [L.  1.  tit.  9.  P.  7.]  There  are  two  kinds  of 
injury,  one  by  wojd  {de  palabra)j  and  the  other  by  deed  {de  hecho). 
In  the  first  kind  are  included  the  injuries  which  result  from  libels 
and  defamatory  writings,  L.  3.^  tit.  9.  P.  7.  [L.  a.  tit.  9.  P.  7.]  Of 
injury  by  deed^'  various  examples  are  found  iu  LL  4.^  5.  and  6.  tit. 
9.  P.  7.  [LL  4.  5.  and  6.  tit.  9.  P.  7.]   , 

Of  injuries  or  libels,  some  are  heinous  {graves)^  and  others  trifling 
(leves).  Those  which  are  heinous,  are  so  either  in  respect  of  the 
heinousness  (gravedad)  of  the  act  in  regard  of  the  place  where  done 
or  committed,  or  of  the  person  injured  or  libelled,®^  L.  20.  tit.  19.  P. 
7.*  [L.  20.  tit  19.  P.  7.]  Trifling  ones  are  all  those  which  do  not 
require  consideration  with  respect  to  these  three  things;  whence 
arises  the  difficulty  of  determining  a  certain  or  prescribed  punish- 
ment for  this  kind  of  crime,  L.  21.  tit.  9.  P.  7.  [L.  21.  tit.  9.  P.  7.] 

In  order  to  the  libelling  or  injuring  a  person  it  is  necessary  to  prove 
a  determinate  mind  or  intention  (determinado  animo)  in  the  person 
who  Ubels;  and  therefore  such  not  being  able  to  happen  with  respect 
to  a  minor  of  ten  years  and  a  half  old,  the  madman,  idiot,  &c.  it  fol- 
lows, 1st,  That  neither:  of  them  can  injure  or  libel,  L.  8.  tit.  9.  P.  7. 
[L.  8.  tit.  9.  P.  7.]  2d,  That  the  judge  who  imprisons  by  reason  or 
virtue  of  his  office  does  not  commit  injury,  L.  16.  tit.  9.  P.  7.  [L#.  16. 
tit.  9.  P.  7.]  3d,  Nor  the  minister  who  proposes  any  person  to  the 
king  as  more  capable  than  another  to  exercise  an  office,  L.  19.  tit.  9. 
P.  7.  [L.  19.  tit.  9.  P.  7.]     . 

**  It  beinjf  nuunifett,  or  the  perion  iiistaiiitog  the  injury  being  able  to  prove  it;  in 
which  eaae»  the  damage  ought  to  be  estimated  by  ikilful,  respectable  persons;  this  is 
ohserred  b^  Ptdaeitm^  who  refers  to  L.  24.  tit.  15.  P.  7. 

*>  Thie  M  in  the  okee  the  owner  put  the  animals  there  knowingly  or  intentionally  {& 
9akUnda9\  as  sUted  by  L.  24.  tit.  15.  P.  7.,  cited. 

**  In  Spain,  says  Palaciat,  according  to  some  interpreters  or  commentators,  the  dis^ 
tinetioa  of  JL.  18.  tit.  15.  P.  7.,  is  not  observed;  but  every  damage  which  is  occasioned 
UmR^fa  the  fault  of  any  one,  is  estimated  or  assessed  by  the  discretion  of  the  judge. 

M  L.  13.  ia  erroneously  cited  in  the  text.  . 

*  Aaeault  and  battery. 

*  Ifc  4.  does  not  apply  to  injuria  de  heeho. 

^  Or,  adds  PalBcio9n  in  respect  of  the  person  who  libels,  or  of  the  libd  liMlC 

*  See  also  L.  8*  tit  25.  Uk  13.  Hfw.  Rec. 
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This  action  may  be  brought  by  all  persons  injured  or  their  repre- 
sentativeS}^  as  appeq^  from  the  examples  laid  down  in  LI.  8.  9.  10. 
11. 12. 13.  and  23.  tit»  9.  P.  7.;  [LI.  8.  9.  10.  11. 12.  13.  and  23.  tit  9. 
P.  7.]  and  is  at  an  end  or  is  prescribed  after  a  year,  L.  22.  tit.  9.  P.  7. 
[L.  22.  tit.  9.  P.  7.]  It  is  necessary  to  observe,  that  if  the  injury  is 
done  expressly  to  the  person,  who  is  found  disguised  or  masked,  he 
cannot  complain  of  it;  wherefore  if  a  virtuous  woman  or  one  of  good 
character  goes  disguised  with  the  clothes  or  proper  dress  of  a  street 
walker  or  prostitute  {mvger  publico)^  she  cannot  complain  if  they 
call  her  unchaste;  nor  can  the. clergyman,  if  he  does  not  wear  his 
[  229  ]  clerical  habits,  complain  to  the  judge  as  a  clergyman,  L.  18. 
tit.  9.  P.  7.  [L.  18.  tit.  9.  P.  7:] 

Cap.  4.  The  punishments  common  to  all  these  crimes,  are  those 
which  were  established  by  the  laws  for  the  punishment  of  offences 
{para  casiigoy  escarmienio),  L.  1.  tit.  31.  P.  7.  [L.  1.  tit.  31.  P.  7.] 
Punishment  is  therefore  the  compensation  or  satisfaction  (enmienda) 
by  fine  or  punishment  which  the  law  requires  from  or  imposes  upon 
any  persons  for  the  offences  they  have  committed,  L.  1.  tit.  31.  P.  7. 
[L.  1.  tit.  31.  P.  7.] 

§  1.  We  are  only  acquainted  with  two  sorts,  corporal  punishment 
by  which  a  man  is  punished  in  his  person;  and  pecuniary'®  which 
always  falls  upon  his  property.  Of  these  some  are  called  ordinary 
punishments  if  they  are  determined  or  fixed  by  the  laws,  and  tliose 
which  are  left  to  the  discretion  of  the  judge  according  to  the  circum- 
stances of  the  crime,  are  called  extraordinary  or  arbitrary.  Of  these 
punishments  some  are  lawful,  others  unlawful.  Those  which  are 
lawful  are  expressed  in  L.  4.  tit.  31.  P.  7.  [L.  4.  tit.  31.  P.  .7.,]  and  are, 
the  punishment  of  the  gallows  or*  hanging  (horca)^  strangling  (gar^ 
rote)y  loss  of  limb  {perdimiento  de  miembro)ythe  mines  (mmcuf),the 
gallies  {galeras)j  transportation  {destierros)^  imprisonment  {carcel)^ 
hard  labor  in  the  public  works  (obras  publicas),  infamy  [in/amia), 
shame  (verguenza),  and  public  whipping  inflicted  by  the  hangman 

tt  Palacio$  lays,  this  means,  that  the  action  may  be  brought  by  those  ander  wboae 
nower  they  are;  and  that,  as  at  present,  the  daughter-in-law  is  not  under  the  power  of 
her  stepfather,  nor  the  grandchild  under  that  of  the  grandfiither,  nor  the  great-grandofaUd 
under  that  of  the  greatgrandfather,  what  is  said  in  L.  9.  tit  9.  P.  7,  respecting  these 
persons,  will  not  hold:  that  it  has  been  already  said,  in  Tarious  places,  that  the  married 
son  is  not  under  the  power  of  his  fatlier.  It  may  be  observed,  that  the  actions  here 
treated  of  do  not  pass  or  descend  to  heirs,  unless  they  should  have  been  instituted  and 
contested  in  the  lifetime  of  the  injured  party,  except  the  injury  were  done  to-  the  party 
during  his  last  sickness,  of  which  he  died,  or  reflected  on  his  memory  after  death,  although 
this  last  may  not  be  considered  as  an  exception  to  the  rule,  bat  as  a  distinct  right  or 
remedy  given  to  the  living  heir.    See  L.  23.  tit  9.  p.  7.  cited. 

w  PaUieiM  says,  we  are  acquainted  also  with  the  punishment  of  infamy,  of  which  the 
text  makes  mention  further  on,  and  that  of  confiscation  of  property  may  be  aisO  added. 
But  this  last,  the  Translator  may  be  permitted  to  observe,  will  come  under  the  descriptioii 
of  pecuniary  punishment  Lardizabal  $obre  2a«  Pen.  cap.  5.  p.  152.  divides  punishment 
into  capital,  corporal,  infiimous,  and  pecuniary;  the  second  may  be,  however,  said  to 
include  the  first  Outierret  Prae,  Crim,  3  torn.  cap.  6.  p.  86.  n.  1.,  mentions  three  kinds, 
corporal,  infamous  or  stigmatizing,  and  peooniary.  Wiodf  in  his  ItuL  Civ,  £eio,  p.  334. 
book  4.  chap.  4.  reduces  punishments  to  two  jorts,  capital  and  not  capital. 
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(de  azotes) 'P^  all  other  punishments  are  unlawfttP  according  to  L.  6. 
tit.  31.  P.  7.  [L.  6.  tit.  31.  R  7.]  It  may  be  added  that  amongst  us 
the  following  and  other  like  punishments,  being  considered  barbarous 
are  obsolete;  the  delivering  up  the  accused  or  culprit  {reo)  to  the  will 
and  power  of  the  injured  party;  burning  alive  unless  for  being  a 
Jew;^^  the  rack  or  torture  on  a  wooden  horse  {el  eculeo)f^  throwing 
the  culprit  among  wild  beasts.  Upon  what  has  been  said  we  esta- 
blish, 1st,  That  the  judges  cannot  mitigate  nor  increase  the^rdinary 
punishments,  except  iti  the  cases  which  regard  the  circumstances  of 
the  heinousness  of  the  offence,  of  the  sex,  of  the  age,  and  of  the  person 
against  whom  it  is  committed,  L.  8.  tit.  26.  lib.  8.  Rec.^^  L.  14.  tit.  26. 
lib.  8.  Rec.  [L.  7.  tit.  21.  lib.  12.  Nov.  Rec.;]  keeping  in  mind  that 
when  the  commutation  of  punishments  takes  place,  it  is  to  be  changed 
into  that  of  the  gallies,^  L.  8.  tit.  11.  lib.  8.  Rec.  [L.  2.  tit.  40.  lib.  12. 
Nov.  Rec.]  2d,  That  the  extraordinary  punishment  ought  to  be 
proportioned  to  the  circumstances  of  the  crime,"  L.  7.  tit.  31,  P. 
7.  [L.  7.  tit.  31.  P.  7.;]  so  that  being  corporal  it  be  that  of  the 

n  One  tort  of  pttnishment  it  omitted,  which,  for  its  peculiarity,  should  be  mentioned* 
fSxpoaare  to  the  son,  some  hoar  in  Uie  day,  stripped  naked,  and  rubbed  over  with  honey« 
in  order  to  be  eaten  or  bitten  by  the  flies.  Seven  sorts  of  punishment  are  set  forth  in  L. 
4.  tit  3].  P.  7.  viz.: — Ist,  Death,  or  loss  of  limb.  STd,  Condemnation  for  life,  to  work  in 
irons  in  the  royal  mines,  or  other  works.  3d,  Banishment  or  transportation  for  life,  to 
•omo  island  or  phd^  with  confiscation  .of  all  property.  4tb,  Imprlsomiient  in  irons  for 
life;  bat  this  punishment  is  limited  to  slaves.  5th,  Banishment,  or  transportation  for  life, 
without  confiscation  or  forfeiture  of  property.  6lh,  Punishment  of  infamy,  or  deprivation 
of  office,  or  prohibition  for  an  advocate  or  attorney  to  practise  for  a  specified  time,  or  for 
life.  7tb,  Public  whippin^r,  or  condemnation  to  the  pillory;  or  exposure  to  the  sun  in  & 
state  of  nudity,  for  some  hour  in  the  day,  with  the  body  smeared  over  with  honey,  to  be 
bitten  by  the  flies,  as  mentioned'  in  tlie  beginning  of  Uiis  note. 

n  PalacioB  obsertes,  that  the  pecuniary  punishment,  which  is  not  here  mentioned,  is 
Bot  unlawful;  and  some  one  of  those  mentioned  in  the  text  as  lawful,  however  just  it 
might  have  been  in  its  origin,  hath  ceased  to  be  in  use,  such-  as  the  loss  of  limb,  and  that 
even  the  punishment  of  condemnation  to  the  gallies  might  be  added,  because  at  present 
they  are  not  in  a  state  to  be  dsed;  and  therefore,  by  the  royal  order,  convicts  are  not 
destined  or  sent  to  them.    He  refers  to  the  last  note  of  tiiii  title.     Vide  Post 

n  The  Jews  daiiot  appear  to  have  been  a  favored  race  among  the  Spaniards,  if  jadg* 
nent  may  be  formed  from  their  enactments  respecting  them. 

74  This  word  has  been  translated  as  seen  in  the  text;  for  torture  generally  was  not 
«otirely  out  of  use  in  Spain,  when  these  Institutes  were  written.  Lardixabal,  in  his  work 
upon  punishments,  published  in  1782,  and  which  was  afterwards,  it  is  believed,  suppressed 
by  the  Inquisition,  perhaps  for  the  very  reason  about  to  be  stated;  namely,  for  having 
Tery  properly  inveighed  against  the  ^bsurd  and  useless  inhumanity  of  this  barbarous 
punishment,  says,  p.  285.,  with  some  degree  of  apparent  exultation  at  its  dmost  disuse,  en 
Etpana  Hitsmase  «so  ya  muypoeat  veeeB  en  las  iribunaiee^  &c.;  and  a  similar  remark  is 
nrndq  by  a  humane  Spanish  writer,  on  tbe  criminal  law  of  Spain,  ^htiierrex,  torn.  1.  p. 
290.  n.  50.  PractieaCrim,  published  1804;  who  refers  to  this  very  observation  of  Ijardu 
tabal  in  the  same  spirit:  and  it  was  thought  fit  expressly  to  repeat  torture  by  Art.  303  of 
the  Politieal  Constitution  of  the  Spanish  Monarchy,  proclaimed  in  Cadiz,  1 9th  March, 
1812,  and  reproclairoed  in  March,  1820. 

V  This  law  does  not  apply,  and  the  next  cited  in  the  text  is  not  inserted  in  the  Nov, 
Mec  P^lacioB^  says«  they  are  both  erroneously  cited  for  L.  8.  tit  31.  P.  7.,  which 
declares,  that*  the  judges  ought  to  examine  the  circumstances  of  the  offender  and  the 
effimee;  and,  according  to  i|hat  they  shall  find,  to  augment,  diminish,  or  remit  the 
poniebroent 

1*  PalaeioB  refers  to  the  last  note  mado  by  him  in  the  following  title;  which  see  Post 

Tf  This  may  be  virtually  declared  by  L.  7.  tiL  31.  P.  7. 
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gallies,  L.  6.  tit.  24.  lib.  4.  Bee."  [L.  7.  tit.  38,  lib.  12.  Nov.  Bee.] 
Sdy  Th^t  the  punishment  can  be  imposed  only  by  the  competent 
jud^e  ^or  the  judge  who  has  jurisdiction,  L.  5.  tit.  31.  P.  7.  [L. 
5.  tit.  31.  P.  7.;]  such  amongst  us  for  a  capital  punishment,  being 
the  king,  his  counsellors,  audiehciasy  and  inferior  judges,  provided 
that  in  the  excepted  crimes  in  which  there  is  no  appeal,  the  latter 
advise  with  their  superiors  upon  the  sentence,  vide  Matheu  dt  re 
criminali  contr.  3.  4th,  That  no  person  ought  to  be  punished  for 
the  meditation  or  contemplation  only  of  crime  unless  it  be  of  treason 
[  230  ]  or  of  notorious  heinousness  {gravedad  notoria)^  L.  2.  tit. 
31.  P.  7.  [L.  2.  tit  31.  P.  7]  5th,  That  the  relations  and  heirs 
of  the  offender  ought  not  to  partake  of  the  punishment  except  in 
crimes  of  high  treason  {de  IsBsa  majesiad,)  for  which  the  infamy  or 
disgrace  passes  to  the  children,"^  L.  9.  lit  31.  P.  7.  [L.  9.  tit  31.  P, 
7.]  6th,  That  the  punishment  being  once  decreed,  cannot  be  changed, 
L.  9.  tit.  31,  P.  7.  [L.  9.  tit  31.  P.  7.]  7th,  That  the  punishment 
of  death  must  be  executed  publicly,  L.  11.  tit  31.  P.  7.  [L.  11.  tit 
81 .  P.  7.]  8th,  That  every  punishment  must  be  promptly  carried  into 
effect,  unless  it  be  that  of  death  which  is  awarded  to  a  pregnant 
woman,  for  then  her  delivery  must  be  waited  for,  L.  9.'^  tit  31.  P.  7. 
§  2.  There  is  another  class  of  pecuniary  punishments  which  are 
applied  to  the  FisCy  and  are  called  penas  de  cdmara^  which  are  not 
carried  into  effect,  until  the  sentence  passes  into  a  thing  adjudged 
(cosa  Juzgada)f  L,  1.  tit  26.  lib.  8.  Rec.  [L.  1.  tit  41.  lib.  12.  Nov. 
Hec]  For  the  due  accounting,  &c.  (para  la  buen  cuenta  y  tatouj) 
of  these  penalties,  their  recovery  ana  application,^  a  receiver  general 
has  been  appointed  who  must  conform  to  L.  8.  tit  6,  lib.  2.;  LI.  20 
and  21.  tit  1.  L.  66.  tit.  4.  LI.  1 1.  and  35."  tit  5.  L.  19.  tit  7.  L.  21.  lit 

w  This  law  does  not  applf.  Palacio$  say*,  L.  6.  tit  24.  lib.  4L  ia  erroneooaly  cited  in 
the  text  for  L.  6.  tit  24.  lib.  8.,  which  ia  L.  3.  tit  40.  lib.  12.  Nov.  Rec,  and  doea  apply. 
Be  reiera  to  his  last  note  in  the  following  title. 

^  Such  aa  treason,  homicide,  and  rape;  when,  by  L.  2.  tit  31.  P.  7.,  cited,  if  the  person 
.meditating  the  offence  proceed,  6r  begin  to  take  steps  towards  effecting  it  be  is  punisha- 
ble as  though  he  had  completed  the  crime.  But  see  Greg.  Lap,  Gl.  4.  on  this  law. 
Pdla&o9  refers  to  L.  2.  tit  23.  lib.  8.  Re&,  which  is  L.  3.  tit  21.  lib.  12.  Nov.  Rec  See 
Sd  vol.  Gutierrez^  Frae,  Crim.  p.  65.  66.  Jlc  c  4.  n.  15.  et  teg.  Also,  1st  vol.  Vitian*  p. 
344.  n.  20.,  and  3d  vol.  Villan.  p.  41.  n.  12. 

^  Pahcw$  says,  this  is  understood  of  males  grown  up  to  manhood  (earonet),  and  that 
Axet>edOf  on  L.  2.  tit.  LB.  lib.  2  Rec,  even  with  respect  to  them,  limits  the  in&my  to  cases 
only  of  treason  against  the  person  of  the  king  (Ub$w  majcttetts),  or  against  the  com  moo- 
wealth;  that  it  is  certain  that  such  laws,  which,  from  a  particular  motive,  are  extended  to 
punish  the  innocent,  ought  to  be  interpreted  or  construed  with  all  posaiUe  &vor  for  Uieir 
benefit 

^  This  law  is  erroneoualy  cited  for  L.  11.  ibid, 

»  For  the  collection  or  recovery  of  these  penalties,  their  management,  and  distribution, 
says  PalaeioBf  there  is  an  instruction  of  the  27th  December,  1748,  consisting  of  twenty, 
three  chapters  or  articles^  Tliat  by  the  royal  order  of  the  12th  April,  1779,  tlie  dOth 
chapter  thereof  is  directed  to  be  punctually  observed;  and  by  the  19ih  chapter  of  the 
instruction  to  corregidors,  of  1788,  thoy  are  ordered  to  comply  with  what  is  prescribed  by 
the  referred  to  instruction.  Lastly,  that  another  instruction  of  the  16th  July,  1803,  baa 
been  published  for  the  government,  administration,  and  btftefit  of  the  produce,  or  results 
.of  penalties,  de  Cdmaro,  as  an  addition  to  that  of  1748,  cited. 

0  L.  35.  tit  5.  lib.  3.  Rec,  is  not  inserted  in  the  Nm,  Ree, 
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9.  lib.  3.  and  L.  16.  tit.  26.  lib.  8.  Rec.,  [L.  10.  tit.  41.  lib.  12.  LI.  21.  and 
22.  tit  2.  lib.  5.,  L.  11.  tit  41.  lib.  12.,  L.  16.  tit  11.  lib.  7.,  L.  7.  tit 
41.  lib.  12.,  L.  5.  tit  33.  lib.  12.,  L.  7.  tit.  21.  lib.  12.  Nov.  Rec.]  and 
others  of  the  same  collection. 

§  3.  Punishment  may  cease  by  means  of  the  pardon  of  the  prince 
whose  province  it  is  to  grant  it,  and  not  that  of  the  magistrate,^  LI.  1. 
2  and  3.  lit  32.  P.  7.  [LL  1.  2.  and  3.  tit.  32.  P.  7.]  The  pardon  or  re- 
mission of  the  punishment  does  not  take  away  the  right  which  the 
persons  may  have  to  whom  the  property  hath  been  given  up,^  L.  3. 
tit.  25.  lib.  8.  Rec.  [L.  3.  tit  49.  lib.  12.  Nov.  Rec]  In  order  to  the 
v^alidity  of  the  pardon,  it  must  be  signed  and  sealed  by  the  king  and 
two  of  the  council,^  and  only  comprehends  the  crime  which  it  ex- 
presses; so  that  a  general  pardon  does  not  extend  to  any  particular 
or  special  thing  or  case,  LI.  2.  and  4.  tit  25.  lib.  I.  Rec.  [LI.  2  and 
5.  tit.  42.  lib.  12.  Nov.  Rec.]  The  act  (carta)  of  pardon  is  not  valid 
if  a  sentence  hath  been  passidd  for  any  crime,  and  it  makes  no  men* 
tion  of  it,  L.  2.  tit  25.  lib.  8.  Rec.  [L.  2  tit  42.  lib.  12.  Nov.  Rec] 
Pardons  are  regularly  granted  on  Good  Friday,  and  not  more  than 
twenty  can  be  granted  in  each  year,  L.  2.  tit  15.  lib.  8.  Rec  [L.  2. 
tit.  42.  lib.  12.  Nov.  Rec.  ] 

M  The  couDcil,  chanceriee,  mnd  audtendaM^  mjM  PmlacioB^  grant  also  pardons  in  their 
▼ieiu  to  tlie  prisons,  in  ^e  name  of  the  soTereign;  but  their  powers  with  respect  to  tliese 
▼isitSf  and  pardons  are  ffdaced  to  discharging  {dar  libertad)<t  or  enlarging  on  bail  {amp^ 
Uar  la  carederia\  persons  imprisoned  by  the  royal  ordinary  jurisdiction,  except  it  be  for  % 
crimes  which  his  majesty  is  wont  to  except  in  acts  of  general  pardons:  he  refers  to  Cfwtu 
errex  Prac  Crim.  torn.  1.  c.  It    See  ihid,  n.  17  and  18.  p.  338. 

*  That  is,  the  pardon  does  not  affect  the  rights  of  third  persons. 

*>  See  OutierreMf  1st  vol.  c  4.  p.  399,  et  Beq.,  respecting  matters  connected  with  thk 
■object    See  also  Pnvito  in  CI.  17<  Order  in  Council,  Appendix  F. 
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TITLE  XX. 

OF  THS  FBOPOBTION  WHICH  THE  LAWS  OF  8PAIK  ESTABLISH  BETWEEK 

CBIMES  AND  PtTNISBMENTS. 

[  231  i  In  proportion  to  the  heinousness  {gravedad)^  the  malice,  and 
the  circumstances  of  the  crimes,  our  laws  have  imposed  corresponding 
punishments,  a  statement  of  which  is  communicated  in  this  title, 
forming  a  catalogue  thereof  in  alphabetical  order;  but  it  is  proper  to 
observe,  that  practice  has  altered  the  punishments  in  many  of  them. 

Jldvocates^  who  do  not  practise  or  pursue  their  profession  accord- 
ing to  law,  or  are  guilty  of  falsehood  and  malice,  pay  all  the  damages 
and  prejudices  they  may  cause  to  the  parties,  besides  double  the 
amount.  L.  6.  tit.  16.  lib.  2.  Rec.  [L.  9.. tit  22.  lib.  5.  Nov.  Rec.] 

Jldultery^  the  woman  who  commits  it  ought  to  be  whipped  pub* 
licly  (azotada)f  and  shut  up  in  a  monastery  with  the  loss  of  her  doie 
and  arras;  and  the  adultery  being  followed  with  flight  from  her  hus- 
band's house,  she  also  loses  her  ganancial  prope^y,  L.  5.  tit.  20.  lib. 

1  The  advocate,  saya  Paladot^  who  ahall  a^ree  with  bia  dient  to  receive  part  of  the 
thing  in  diapute,  or  aued  for,  ought  to  be  deprived  of  office,  aa  infamoua,  L.  14.  tit  6.  P. 
3.,  that  he  who  ahnll  make  any  discovery  to  the  adverae  party,  and  in  prejudice  of  his 
own,  and  be  wboahall  knowingly  allege  or  cite  falae  lawi,  ought  to  be  baniahed  for  \i(k 
to  aome  ialand,  and  forfeit  all  hi«  property  in  fiivor  of  hia  relationa;  and  if  he  ahonld  ool 
have  any  within  the  third  degree,  in  favor  of  the  king,  LI.  1  and  6.  tit  7.  P.  7.  That  by 
the  law  of  the  Reeopilacion^  and  according  to  the  one  which  the  text  cites,  the  advocate, 
who,  by  bia  malice,  fault,  negligence,  or  unakilfolneaa,  ahall  occasion  damage  to  his 
cJienta,  is  boand  to  make  it  goMl  to  them,  and  to  pay  double  the  amount  besides;  although 
this  penalty  of  paying  double  the  amount  ia  not  in  practice.  That  the  advocate  who 
ahall  recapitulate  what  is  already  written  in  the  process,  ought  to  pay  600  maravedia,  L. 
4.  tit  16.  lib.  3.  Rec:  or  L.  1.  tit  14.  lib.  11.,  Nov.  Rec  That  in  practice,  they  are  also 
lulmonishod  and  fined,  &Cn  according  to  their  ezceasea  and  defects. 

>  Bv  L.  15.  tit  17.  P.  7n  Bays  Palacio§,  the  adulterer  waa  punished  with  death,  and 
the  adulteress  with  whipping  {azote$),  and  reclusion  (in  a  monastery),  and  losa  of  iloCe 
and  arruB.  That  by  L.  1.  tit  20.  lib.  B,  Rec,  which  ia  L.  1.  tit  28.  lib.  12.,  Nov.  Rec, 
both  of  them,  and  their  respective  propertv  (if  they  have  no  children)  ought  to  be  placed 
in  the  power  of  the  husband  to  do  what  he  ahall  please  with  them;  but  that,  at  present, 
the  punishment  is  reduced  to  banishment,  or  confinement  in  a  house  of  correction  (pre- 
mdio)t  88  regards  the  adulterer;  end  recluaion  (confinement  in  a  monastery,)  as  regards 
the  adultereas.  That  aa  coapects  the  relations,  it  waa  never  permitted  them  to  kill  the 
adulterers  aa  the  text  erroneously  cites;  that  it  ia  only  the  fiither  who  may  kill  with 
impunitjT  his  daughter  guilty  of  adultery;  but  for  tfau  it  ia  neocsaary  tliat  he  find  her 
committing  the  adultery  in  his  house,  or  in  that  of  his  son-in-law,  and  that  he  kill,  at  the 
same  time,  the  adulterer,  L.  14.  tit  17.  P.  7.  That  the  text  also  erroneously  cites  L.  5. 
tit  20.  lib.  8.  Rec,  in  support  of  what  it  advances.  That  what  L.  7.  tit.  2.  lib.  3.  Fkero 
RmU  says,  is,  that  the  woman  loses  her  arra«  if  she  goes  away  from  the  house  with  the 
deaign  to  commit  adultery,  although  it  may  not  be  proved  nor  effectuated  through  any 
impediment  See  also  what  L.  15.  tit  17.  P.  7.,  aays  with  respect  to  this  last  case;  and 
see  also  Greg.  Lap.  Gl.  1.  L.  14.  tit  17.  P.  7.,  with  respect  to  what  ia  said  above,  as  to  a 
father  bebg  permitted  to  kill  his  daughter,  when  taken  in  adultery. 
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6.  Rea^  [L.  5.  tit  28.  lib,  12.  Nov.  Rec.]'    The  man  ought  to  be 
banished;  for  the  punishment  of  death  imposed  by  t<«  15.  tit. '17.  P. 

7.  has  been  mitigated.    At  present,  the  laws  which  permitted  rela- 
tions to  kill  the  adulterer  are  obsolete. 

■  Sorcerers^  and  persons  practising  wiichcraft,  saSer  ihe  punish- 
ment of  transportatioti,^  LI.  6.  7.  and  8.  tit.  3.  lib.  8.  Rec.  [LI.  2i  and 
3.  tit  4.  lib.  12.  Nov.  Rec]  Tumultuous  meetings^  {asonadas)^ 
assemblies  of  troops  {apellidos),  factions  (bandos)^  parties  (parcia* 
lidades)y  revolts  {levantamientos),  &c.,  are  prphibited  under  penalty 
of  transportation^  and  of  death  for  the  third  offence,  L.  6.  tit  15.  lib. 

8.  Rec,  [L.  8.  tit  12.  lib.,  12.  Nov,  Rec] 

Associations  (aj/u ntamientos)y axid  leagues  (ligas),  Slc;  no  cor- 

E oration  or  council,  nor  other  persons  can  form  them,  L.  1.  tit  14« 
b.  8.  Rec.  [L.  1.  tit  12.  lib.  12.  Nov.  Rec,]  not  even  under  the 
pretext  of  cabildos  or  societies  {cofradias),  except  those,  already 
formed  with  royal  permission,  L.  3.  tit  13.  lib.  8.  Rec  [L.  12.  tit 
12.  lib.  12.  Nov.  Rec;]  also  those  of  ecclesiastics  are  prohibited,  L.  5. 
tit  14.  lib.  8.  Rec  [L.  3.  tit.  l2.  lib.  12.  Nov.  Rec,]  and  those  of 
students  which  are  called  factions  {bandos)^  L-  !•  tit  7.  lib.  1.  Rec 
[L-  4.  tit  12.  lib.  12.  Nov.  Rec] 

Pimps  (dlcahuetes).  The  punishment  of  one  hundred  stripes 
{azotes)j  and  tea  years'  condemnation  to  the  gallies  ought  to  be 
inflicted  upon  them  for  the  first  offence;  for  the  second,  stripes  and 

*  See  L.  15.  tit  17*  P.  7.,  which  it  meent  to  be  cited. 

*  Sorcerers,  ^bc,  Pdlaeun  sayi,  the  laws  which  the  text  cites  do  not  impose  the  penslty 
oP  tnnsportstton  or  benisbment  as  is  there  said,  but  that  of  death;  bat  that  of  deatk 
beifi|f  80  rigorous  a  paniahment,  says  Viecayfto  in  his  Codiga  Criminal,  1  pal,  adimwm, 
man.  15.,  the  custom  of  the  tribunals  hath  moderated  it  into  that  of  whipping  {axole»)t 
and  being  covered  with  feathers  and  crowned  with  a  cap  as  a  mark  of  infamy  or  die. 
graioe  (emplumado$  y  encoraxadot).  See  3d  rol.  Qutierrex  Prae,  Criminal^  pb  22.  n.  26; 
It  is  there  said,  with  reference  to  the  author  quoted  by  Polaeiot,  that  the  punishment  of 
whipping  is  inflicted  on  men,  and  that  of  feathering  and  crowning  on  women  guilty  of 
the  practice  of  sorcery,  &c 

*  Palacioa  says,  under  this  term  is  understood  every  commotion  or  insurrection.  That 
the  Pragmaiiea  of  17th  April,  1774,  L.  5.  tit  11.  lib.  12.  Nov.  Rec.,  which  points  out  to 
the  judges  the  mode  of  proceeding  when  they  happen,  orders  the  imposition,  in  such 
caaea,  of  the  punishments  which  the  laws  determine,  without  saying  what  laws  these 
uef  that  there  are  various  laws  which  treat  of  this  matter,  and  by  them  regard  is  had  to 
the  person  against  whom  the  offence  is  directed,  the  mode  and  circumstance  which  inter- 
veoe,  with  all  that  accompanies  it;  and  that  thus  shall  the  offender  be  punished,  some- 
times  by  death,  with  confiscation  of  property;  at  others,  with  the  gallies;  at  others, 
with  banishment  or  transportation;  and  for  the  most,  not  to  mention  all,  as  Axevedo  on 
I*  1.  tit  15.  lib.  8  Roc.  (not  in  Nov.  Rec),  by  an  arbitrary  punishment  on  the  part  of  the 
Kivereign,  to  whom  an  account  shall  be  given  according  to  the  same  law.  That  the  said 
Pragmaiiea  of  1774,  directs  these  causes  to  be  instituted  or  formed  by  the  ordinary 
jiidgee,  according  to  the  rules  of  law,  advising  upon  their  sentences  with  the  courts  Del 
Crimen  or  De  CorU,  of  their  respective  districts;  or  with  the  council,  if  necessity 
requires  it  He  refers  to  L.  3.  tit  19.  P.  2.;  to  U.  16.  and  17.  tit  26.  P.  2^  LI  1.  and  2. 
tit.  2.  P.  7.;  LI  2.  and  a  tit  10.  P.  7.;  L.  1.  tit  7.  lib.  1.  Rec;  some  laws  of  tit  14.  lib. 
8.  Rec;  and  of  tit  15.  litK  8.  ^lid.  He  concludes  by  stating,  that  an  Aut.  Aeetfrd,  of  5th 
May,  1766,  L.  3.  tit  11.  Lib.  12.  Nov.  Roc  says,  among  other  things,  that  those  who 
eboiold  commit  this  crime,  on  suffering  the  punishment  of  the  law,  uall  be  marked  as 
eoeaiies  of  their  country,  and  their  memory  shall  be  infamous  to  all  civil  effects,  and  the 
gaikLj  consequences  shall  follow  without  prescription  or  limitation  of  time 
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[  232  ]  perpetual  condemnation  to  the  gallies,  although  they  may 
be  under  twenty  years  of  age,  LI.  5.  and  10.  tit.  11.  lib.  S.  Rec.  [L. 
2.  lit.  27.  lib.  12.  Nov.  Rec ,]  and  for  the  third  the  penahy  of  death,' 
L.  4.  lit.  11  lib.  8.  Rec.  [L.  1.  tit.  27.  lib.  12.  Nov.  Rec]  These 
punishments  include  husbands  who  cpnsent  to  the  prostitution  of 
their  wives,  L.  9;  tit.  20.  lib.  8.  Rec.  [L.  3.  tit.  27.  lib.  12.  Nov.  Rec] 

Concubinage  (amancebamienfo).  The  nrarried  man  who  lives 
in  concubinage  with  a  single  woman,  is  obliged  to  endow  her 
(dot aria)  in  the  fifth  of  his  property  to  the  amount  of  1000 
maravedis,  L.  5.  tit  19.  lib.  8.  Rec.  [L.  1.  tit.  26.  lib.  12.  Nov.  Rec.;] 
and  if  she  is  married,  he  forfeits  the  half  of  his  property,  L.  6.  tit. 
19.  lib  8.  Rec.  LI.  1,  2,  3  and  4.  tit.  19.  lib.  8.  Rec.  and  L.  4.  tit  19. 
lib.  8.  Rec.^  [L.  2.  tit.  26.  lib.  12.  Nov.  Rec  LI.  3,  4  and  5.  tit.  26. 
lib.  12.  Nov.  Rec,]  speak  of  the  concubines  of  the  clergy. 

j9rms  prohibited.  No  person  can  carry  pistols,  blunderbusses 
{trabticos)y  which  are  not  5^  yard  long,  daggers  {dagas)^  poniards 
(ptmales)^  &c,  under  penalty  of  six  years'  condemnation  to  the 
mines  if  he  is  a  plebeian,  and  if  he  be  a  nobleman,  six  years'  im- 
prisonment (de  presidio)  Pragmatica  de  29  Mril,  1761.  [L.  19.  tit. 
19.  lib.  12.  Nov.  Rec]  Nobles  may  make  use  of  horse  pistols 
[pistolas  de  arson).  To  coachmen  and  footmen,  the  use  of  the 
sword  is  forbidden  under  penalty  of  ten  thousand  maravedis,  and 
one  year's  transportation,'  L.  26.  tit  23.  lib.  8.  Rec®  See  LI.  16, 
17,  18  and  19.  tit  23.  lib.  8.  Rec  [LI.  5  and  6.  tit  19.  lib.  12.  Nov. 
Rec] 

Faro  banks  are  prohibited,  ^uto  4.  tit  7.  lib.  8.**^  [Nota  7.  tit  23, 
lib.  12.  Nov.  Rec] 

Bigamisls  are  punishable  with  two  hundred  stripes,  and  ten  years' 
condemnation  to  the  gallies,  L.  8.  tit  20.  lib.  8.  Rec"  [L.  9.  fit  28. 
lib.  12.  Nov.  Rec] 


*  PalacioB  says,  thai  practice  hat  reduced  the  panishmenta  fncnttooed  in  the  laws  cited 
by  the  text  to  exposing  such  offenders,  if  men,  to  pnbiio  disgrace,  with  a  crown  or  cap 
of  disgrace  ycoroxa);  and  if  the  hatband,  with  horns;  and  if  women,  to  being  fbathered 
(emplumadati);  and  afterwards,  the  former  are  punisiied  with  more  or  fewer  years  of 
imprisonment  {de  presidio);  and  the  last  with  confinement  in  tfaecloisterof  San  Fernando. 
By  the  law  of  the  Partidoi^  he  who  for  money  was  the  pimp*  or  procured  the  prostitution 
of  his  wife,  or  of  other  married  woman,  virgin  or  nun,  or  widow  of  good  character,  was 
liable  to  suffer  death,  L.  2.  tit  27.  P.  7.;  this  last  law  cited  by  the  Learned  Professor  does 
not  apply. 

f  This  law  is  not  inserted  in  the  Nov.  Rec. 

>  Pataeiat  refers  upon  this  subject  to  royal  orders  of  39th  September,  ]791,13ep(ember« 
1760,  and  3d  March,  1774;  also  to  his  last  note  in  this  title. 

•  This  law  is  not  inserted  in  the  Nov.  Ree.  In  the  edition  of  PqUlciob^  L.  20.  tit  33. 
fill.  8.  Rec,  is  cited. 

10  See  also  L.  15.  tit.  23.  lib.  12.  Nov.  Rec. 

11  Into  public  disgrace  {verffuenza  publiea),  one  and  ten  years  condcmnalion  to  gallies. 
See  also  LI.  6,  7,  8,  and  10.  tit.  28.  lib.  13.:  and  see  also  L.  16.  tit  17.  P.  7.,  which  is 
altered  by  L.  8.  tit.  38.  lib.  12.  Nov.  Rec,  with  respect  to  the  mode  of  punishment,  and 
.his  punishment  is  extended  by  L.  9.  ibid.,  cited  in  the  text  Paheim  says,  in  the  care 
of  the  woman  being  cognisant  of  the  first  marriage  of  the  man,  her  punishment  is  ban. 
ishinent  or  oonfiiiement  in  a  monastery. 
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Blasphemers  of  God  and  the  most  holy  Virgin  {Maria  Saniisima). 
Their  tongues  are  cut  out,  and  they  sure  to  receive  one  hundred  stripes, 
if  the  crime  be  committed  in  the  court  {corie)y  and  if  out  of  it,  their 
tongue  is  to  be  cut-out,  and  one  half  of  their  property  confiscated," 
L-2.  tit.  4.  Ub.  8.  Rec.  [L.  2.  tit,  5.  lib.  13.  Nor.  Rec] 

Blasphemers^  of  the  king.  If  they  have  children,  half  of  their 
property  is  to  be  confiscated ;  if  they  have  none,  they  forfeit  the  whole 
of  it,  deducting  the  debts  due  by  them^  dole,  &c,  L.  3.  tit.  4.  lib.  8* 
Rec  and  L.  16.  tit.  26.  lib.  8.  Rec.  [L.  2.  tit.  1.  lib.  3.  and  L.  54  tit.  17. 
lib.  7.  Nov.  Rec. ;]  and  besides,  they  suffer  ten  years'  condemnation 
to  the  gallies,  L.  7.  tit.  4.  lib.  8.  Rec."  [L.  7,  tit  5.  lib.  12.  Nov.  Rec.] 

Drunkard  (boracho).  He  who  in  this  state  kills  another,  is  pun- 
ishable with  five  years'  transportation,  L.  5.  tit  8.  P.  7.  [L.  5*  tit  8. 
P,7.]   . 

Gaming-houses  and  tables  are  prohibited  under  the  pen-  {  233  ] 
alties  set  forth  in  Jlut.  2.  and  3.  tit  7.  lib.  8.  Rec.  [Notas  4.  and  5.  tit 
23.  lib.  12.  Nov.  Rec.] 

He  -^ho  makes  or  breaks  a  hole  or  place  in  any  house  {el  que 
forada  alguna)  by  which  a  man  may  enter  to  commit  a  burglary  or 
offence  {d  hacer  maleficio),  forfeits  half  of  his  property  for  the  use 
of  the  fisc.  {para  la  cdmara)^  L.  6.  tit  26.  lib,  8.  Rec.  [L.  9.  tit  15. 
lib.  12.  Nov.  Rec] 

Roads  and  Streets.  He  who  stops  them  up,  or  obstructs  them, 
pays  a  fine  to  the  crown  {cdmara)  of  one  hundred  maravedis,^'  L.  5. 
tit  26.  lib.  8.  Rec.  [L.  1.  tit.  35.  lib.  7.  Nov.  Rec.] 

Gelderj  a  person  who  castrates  another.     J^ide  Homicidia, 

Smugglers  {contrubandistas)  incur  the  punishment  set  forth  in 
Auto^^  6.  and  0.  tit  8.  lib.  9.  Rec.  [L.  2.  tit  19.  lib.  9.  Nov.  Rec.],  and. 

"  See  aU  the  Lawi  of  tit  5.  lib.  13.  Nov.  Rec  PaiacioB^  afler  stating  the  certainty 
of  the  oomrnission  of  this  crime,  and  of  anlawfol  swearing,  lamentfl  that  neither  the 
ponishmcntfl  prescribed  by  the  laws  (a  sample  of  which  is  given  in  L.  3.  tit  5.  lib.  12. 
Nov.  Rec,  cited  in  the  text),  not^  others  more  mild  are  inflicted.  The  fair  answer  that 
might  be  given  to  this  lamentation  of  the  learned  Professor  is,  that  the  extreme  severity 
of  these  laws  defeats  their  own  objeet,  and  securee  a  sort  of  impunity  for  the  commissioa 
of  such  offences. 

!>  This  word,  it  may  be  permitted  to  remark,  is  generally  confined  to  designate  thon 
who  speak  imptouiily  or  irreverently  of  God;  and  it  is,  therefore,  a  species  of  blasphemy 
to  apply  it  to  libellers  of  the  king,  or  any  human  being.  Those  of  the  superior  elate, 
guilty  uf  tho  alleged  offence,  sajrs  PalacioB^  are  immediately  arrested  and  sent  to  the  king, 
or  an  accoont  may  be  given  to  him  of  the  fact,  in  order  that  he  may  order  the  infliction 
of  the  deserved  punishment;  and  if  of  another  class,  they  forfeit  all  their  property,  if  they 
have  no  children;  and  if  they  should  have  any,  they  lose  the  half:  he  refers  to  L.  3.  tit  4. 
lib.  a  Rec  <L.  2.  tit  1.  lib.  3.  Nov.  Rec.) 

i«  PalacioBt  properly,  observes,  that  this  law  only  relates  to  blasphemy  sgainst  Grod, 
which  is  our  understanding  of  tlie  word;  and  he  adds,  that  L.  16.  tit.  26.  lib.  8.  Rec;  (L. 
5.  tit  17.  lib.  7.  Nov.  Rec),  also  cited  in  the  text,  does  not  treat  of  tho  subject  The  law 
quoted  in  the  edition  of  the  text  by  the  learned  Professor,  is  L.  16.  tit.  16.  (not  tit  26.) 
lib.  8.  Rec:  now  there  is  no  such  law  as  that  referred  to  by  the  learned  Professor;  L.  9. 
being  the  last  law  in  the  title  and  Book  so  referred  to.  * 

^  And  besides,  adds  PalacioB,  referring  to  the  law  cited  in  tho  text,  roust  romovo  or 
abate  the  obetroction  or  nuisance  at  his  own  cbst 

>*  This  auio  is  not  inserted  in  the  Nov,  Rec* 
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by  a  decree  of  10th  Decembevy  1760,  that  of  imprisonme&t  {de  pre^ 
sidio)  and  loss  of  office;  as  likewise  those  who  make  use  of  rappee 
snuff  (iabaco  rap6)j  Instruct,  de22  JuliOy  1761." 

Associations  {cojradias)  of  officers  may  not  be  fprmed,  undefr  pen- 
alty of  ten  thousand  maravedis  for  each  offender/and  transportation 
for  one  year,  L.  4.  tit  14.  lib.  8.  Rec*  [L.  13.  tit.  12.  lib.  12.  Nov.  Rec.] 

Dice  (dados)  may  not  be  made  nor  sold  in  the  kingdom;  and  no 
one  may  play  at  them,  under  pain  of  transportation  for  five  years;  a 
fine  of  two  hundred  ducats  if  the  delinquent  is  an  hidalgo;  and,  if  a 
plebeian,  of  one  hundred  stripes,  five  years'  condemnation  to  the 
gallies,  and  a  fine  or  forfeiture  of  thirty  thousand  maravedis,^  L.  13. 
tit  7.  lib.  8.  Rec.  [L.  1 1.  tit.  23.  lib.  12.  Nov.  Rec.,]  which  increases 
the  punishment  prescribed  by  L.  7.  tit  7.  lib.  8.  Rec.  [L.  6.  tit  2B. 
lib.  12.  Nov.  Rec] 

Defrauders  of  royal  rents  {defraudadores  de  rentes  reales).  He 
who  impedes  their  recovery,  or  aids  in  this  impediment  {embarazo\ 
is  punishable  with  death,^^  L.  1.  tit  8.  lib.  9.  Rec.  [L.  7.  tit  15.  lib. 
12.  Nov.  Rec]  If  any  one  hinders  the  obtaining  \sacra)  a  pledge 
or  security  (prenda)  from  the  debtor  of  the  king,  he  is  punishable 
with  a  year's  transportation,  and  subject  to  the  payment  of  four  times 
the  amount  of  the  expenses,**  L.  4.  tit  8.  lib.  9.  Rec  [L.  6.  tit  31. 
lib.  11.  Nov.  Rec] 

Duel  or  challenge  [desafto).  He  who  sends  a  challenge  forfeits 
his  property,  L.  10.  tit  8.  lib.  8.  Rec.  [L.  1.  tit  20.  lib.  12.  Nov.  Rec] 
As  to  wh^t  relates  to  the  act  of  going  out  to  fight  or  fighting,"  {de 
refiir)y  it  is  prohibited  with  the  punishment  of  death,  forfeiture  of 
property,  &c,»  L.  1.  tit.  8.  lib.  8.  Rec  [L.  2.  tit.  20.  lib.  12.  Nov.  Rec;] 
See  Pragmat.  28.  Abril^  1757. 

Person  excommunicated  {descomulgado).  For  being  so  thirty 
da3rs,  he  is  obliged  to  pay  six  hundred  maravedis;  and  if  he  should 
be  so  during  six  months,  he  must  pay  six  thousand  maravedis;  and, 
after  that,  one  hundred  maravedis  for  each  day,  and  be  banished 
[  234  ]  from  the  place,  under  pain,  in  case  of  returning,  of  confisca- 
tion of  his  property,*^  L.  1.  tit  5.  lib.  8.  Rec  [L.  5.  tit  3.  lib.  12.  Nov. 
Rec] 

"  PalacioB  refers  to  the  royal  eedula  of  8th  Jane,  1805,  as  governing  on  this  sobjeot 

i>  And  the  houses  in  which  games  of  dice  are  played,  are  declared  forfeited.  See  L. 
11.  tit.  523.  lib.  13.  Nov.  Rec.,  cited  in  the  text;  also  L.  15^  iHd, 

»  L.  7.  tit.  15.  lib.  12.  Nov.  Rec,  cited,  adds  to  this  forfeitare  of  property. 

90  Besides  payment  of  the  amount  of  the  taxes,  respecting  which  the  resistance  or 
hindrance  was  made.  Palaciot  observes,  that  the  royal  eedula  of  8th  June,  1805,  is  what 
governs  on  this  subject  of  the  telt:  he  refers  previously  to  L.  19.  tit  8.  lib.  9.  Rec,  L.  1. 
tit.  19.  lib.  9.  Nov.  Rec.,  as  containing  various  degrees  of  punishment,  with  reference  to 
the  circumstances,  for  such  offence. 

Bi  This  may  be  thought  a  liberty  with  the  text,  but  it  is  the  language  or  sense  of  L.  51 
tit  80.  lib.  12.  Nov.  ^ec,  cited. 

B  See  note  ^s,  p.  22a  ante, 

89  The  law  cited,  says  half  of  his  property.  Palaeio$  adds,  that  these  penalties  men. 
tioned  in  the  text  are  incurred  when  excommunication  were  by  denunciation  of  the 
church,  and  the  sentence  published  and  not  appealed  from,  or  the  appeal  not  oontkitted 
or  prosecuted. 
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Defloration  or  debauchment  of  a  maid  {desftoro  de  doncella 
honesia).  The  debaucher  {desflorador)  is  obliged  to  endow  her 
(dotarlo),  or  to  marry  her,  L.  1.  tit.  19.  P.  7.**  [L.  1.  tit.  19.  P.  7.] 
In  practice  some  discretionary  punishment  is  added,  according  to  the 
circamstances.  If  the  offence  is  committed  in  an  uninhabited  place 
{desplobado)y  he  is  punishable  with  death,  L.  3.  tit.  2.  P.  3,f^  which 
practice  is  commuted  into  imprisonment  {presidio)^  condemnation  to 
the  minesy  &c.,  according  to  persons  and  cases.  The  violation  of  a 
nan  (monja)y  although  only  attempted,  is  punished  with  death,^  L. 
2.  lit  19.  P.  7.^  [L.  2.  tit.  19.  P.  7.] 

The  receiver  or  concealer  (eneubridor)  of  heretics  forfeits  the 
house  or  place  in  which  he  receives  or  conceals  them;  and  if  it  is 
hired,  he  is  bound  to  pay  ten  pounds  of  gold  to  the  crown  (c&mara), 
and  not  haying  wherewithal  to  pay,  he  must  be  punished  with  stripes 
(azotes),  L.  5.  tit.  26.  P.  7.  [L.  5.  tit.  2%.  P.  7.;]  and  in  case  of  pro- 
tecting them,^  he  must  be  banished  from  the  dominions  of  his  majesty, 
L.  6.  tit.  26.  P.  7.  [L.  6.  tit.  26.  P.  7.] 

Receivers  of  cattle  stealers  are  punishable  with  ten  years'  trans- 
portation, L.  19.  tit.  14.  P.  7.  [L.  19.  tit.  14.  P.  7.]  ^ 

M  K  1.  tit  19.  P.  7.,  cited,  does  n6t  declare  what  is  set  forth  in  the  tezt^ 

*s  L.  3.  tiL  2.  P.  3.,  cited,  does  not  apply. 

>>  L.  2.  tit  19.  P.  7.,  does  not  st^te  what  is  here  set  forth  in  the  text 

>T  Palaeio9  observes,  that  the  punishment  for  the  defloration  or  debaaehment  of  a  maid 
or  widow  of  chaste  character  by  L.  1.,  or  rather  by  L.  2.  tit  19.  P.  7.,  is  very  different' 
from  that  which  is  here  stated  by  the  text  But  let  that  be  as  it  may,  that  at  present 
mere  defilement  is  panished  by  condemning  the  delinquent  to  endow,  or  to  marry  such 
person;  and  if  tfao  circomstances  of  the  dishonored  person  reqaire  it,  condemning*  him  to 
rniprisooment  {d  pre$idiq)^  or  to  be  married  to  her.  That  if  this  oifenee  hath  been  com- 
mitted in  an  uninhabited  or  lone  place  (en  dupoblado)^  or  the  maid  is  not  marriageable 
(mrt/wtenle),  or  the  offenc($  is  among  persons  between  whom  marriage  cannot  take  place, 
he  is  panished  with  corporal  punishment  at  the  discretion  of  the  judge,  according  to  the 
circumstances.  That  in  cases  of  defilement  where  bail  is  given  by  the  defendant  lor 
appearance  to  the  action,  and  payment  of  the  judgment  or  sentence,  he  may  not  be 
noolested  with  imprisonment  nor  arrests;  and  if  the  defendant  should  not  be  able  to  give 
bail  or  Kcnrity  for  such  appearance  and  payment  of  the  judgment  or  sentence,  he  may  be 
allowed  the  liberty  of  the  town  for  his  prison,  on  giving  juratory  caution  to  present  him« 
self  whenever  he  shall  be  ordered,  and  to  comply  with  the  decision  which  shall  be  given 
oo  the  cause.  He  cites  the  royal  oedula  of  30th  October,  179a  [L.  4.  tit  29.  lib.  12.  Noy. 
Roc]  That  in  practice,  if  there  is  no  complaint  at  the  instance  of  the  party,  this  crime  ifl 
not  proceeded  in  de  ofidoy  unless  to  provide  for  the  safety  of  the  offspring  (feto\  if  there  is 
any  and  to  admonish  in  such  case  the  delinquents,  the  whole  with  the  greatest  secrecy,  for 
the  great  degree  in  which  the  honor  of  the  dishonored  fair  one  is  involved.  That  with 
respect  to  the  defilement  of  a  nun,  the  punishment  by  I*  2.  tit  19.  P.  7.  is  the  same  for 
that  of  a  virgin  or  widow  of  good  character.  He  refers  to  L.  2.  tit  19.  P.  7.  for  the 
punishment  which  servants,  or  slaves,  incur  (namely,  burning),  who  commit  this  ofience 
of  ouostupration  {tttuproy,  or  have  other  carnal  communication  with  the  female  relation, 
maid  servant  ur  other  women  of  the  house  of  their  master,  referring  to  L.  4.  tit  20.  lib. 
&  Rec  (L.  3.  tit  29.  lib^  12.  Nbv.  Rec.)  which,  he  says,  mitigates  the  punishment  of  L.  6. 
Ut  20,  lib.  8.  Rec  (L.  3.  tit  16.  lib.  6.  Nov.  Rec,  which  does  not  apply),  and  much  more 
that  of  the  Partida  cited.  . 

S9  Afler  being  excommunicated  by  sentence  of  the  church,  and  being  eontumacioas  for, 
a  year,  and  the  punishment,  in  addition  to  banishment  declared  in  the  text,  is  infamy 
and  unfitness  to  hold  office  or  place  of  honor;  and  if  the  person  protecting  were  a  lord  of 
any  place  or  castle,  he  loses  his  seignory  thereof;  and  if  he  should  be  a  person  of  low 
condition,  his  body,  and  all  he  possesses,  are  at  the  mercy  or  disposal  of  the  king  to  inflict 
such  punishment  as  he  shall  deem  the  offence  to  merit 
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Seeeivers  of  challenges  (desajios)  are  punishable  with  banish- 
ment* Jiuto  1.  tit.  8.  lib.  I.  Rec.  [L.  2.  tit.  20.  lib.  12.  Nov.  Rec] 

Receivers  of  delinquents^  or  guilly  persons.  If  upon  being  re- 
quired by  justice  they  do  not  surrender  the  oflFender  (reo),  they  are 
punishable  with  banishment,  L.  4.  tit.  16.  and  L.  6.  tit.  22.  lib.  8.  Rec 
[L.  3.  tit.  18.  lib.  12,  and  L.  1.  tit.  11.  lib.  12.  Nov.  Rec] 

Slellionate  {estellionaio),  or  frauds  in  contracts,  b  punished  by 
making  good  the  damages  and  prejudices  {perfuicios)^  L.  3.  tit  19. 
P.  7.  [L.  3.  tit.  19.  P.  7.]  The  heir  may  institute  this  action,  but  not 
against  him  who  was  compelled  to  purchase,*^  L.  3.  tit.  16.  P.  7.  and 
L.  6.  tit.  11.  lib.  5.  Rec  [L.  3.  tit.  16.  P.  7.  and  L.  2.  tit.  1.  lib.  lO. 
Nov.  Rec] 

Forgers  or  counterfeiters  of  royal  seals.  This  offence  is  punished 
wiih  death,  and  the  confiscation  of  one-half  of  the  offender's  pro- 
perty,^* L.  6.  tit.  7.  P.  7.  and  LI.  3.  and  5.  tit  17.  lib.  8.  Rec  [L.  6.  tit. 
7.  P.  7.  and  L.  1.  tit.  8.  lib.  12.  Nov.  Rec] 

Counterfeiters  of  money.  For  coining  it  out  of  the  royal  mints, 
the  punishment  is  death  and  burning,  with  forfeiture  of  property  to 
the  crown^  and  confiscation  of  the  house  in  which  the  money  is 
coined,  LI.  11.  and  67.^'  tit  21  lib.  5.  Rec  and  L.4.  tit  6.  lib.  8.  Rec^ 
and  L.  16.  tit  7.  P.  7.  [L.  1.  tit.  17.  lib.  9.  Nov.  Rec,  L.  3  tit  8.  lib. 
12.  Nov.  Rec  and  L.  2.  tit  22.  lib.  12.  Nov,  Rec] 

[  235  ]  Counterfeiters  of  weights  and  measures.  For  making 
use  of  unlawful  weights  and  measures,  the  penalty  is  payment  of  five 
sueldos  for  each  false  weight,  and  if  the  person  is  a  money  changer 
{cambiador)jieii  sueldos  for  the  first  time;  for  the  second,  double 
the  penalty;  and  for  the  third,  a  hundred  maravedis  and  transporta- 
tion, L.  1.  tit  13.  lib.  5:  Rec"  [L.  1.  tit  9.  lib.  9. Nov.  Rec.;] although 
with  respect  to  jhis  punishment,  the  custom  of  each  place  chiefly 
governs;  see  LI.  15.  and  16.  tit.  22.  lib.  5.  Rec^ 

^  Seo  note,<s  p.  245.  ante. 

^  It  would  8cem  that  this  pica  of  engaiia,  or  i>ttOfi,  is  not  available  with  respeet  to 

{>roperty  aold  pabliulj  at  jadicial  sale  under  appratsemeDt.  See  Azevedo  on  L.  6.  tiL  11. 
ib.  5.  Rec. 

81  This  confiscation  would  seem  to  extend  to  the  whole  of  the  ofifender*8  property.  See 
L.  3.  tit  8.  lib.  12..  Nov.  Rec.  Palaeio$  observes  that  such  offenders  are  punished  aa 
coanterfeiters  of  motoey,  and  refers  to  the  royal  instruction  of  1794. 

^  The  same  punishment  is  applicable  by  this  law  to  clippers,  as  well  as  counterieiters 
or  coiners,  of  money;  and,  althouffh  it  attaches  ibrieKure  of  property  to  the  commissioa 
of  the  offence,  it  declares  that  only  half  such  property  shall  devolve  to  the  crown,  one 
moiety  of  the  other  half  being  allotted  to  the  accuser,  and  the  remaining  moiety  of  such 
half  to  the  judge  who  shall  condemn  or  give  sentence  against  the  offender. 

"  This  law  is  erroneously  cited,  it  applies  to  the  offcdce  of  usury. 

**  See  the  exceptions  mentioned  in  this  law; 

^  PalaeioB  says,  that  this  law  cited  in  the  text  refers  to  former  ones,  and  that  by  L.  7. 
tit.  7.  P.  7.,  tlie  weights  and  measures  ought  publicly  to  be  broken  before  the  doors  of  the 
person  who  used  tliem,  who  ought  to  pay  to  those  he  defrauded  double  the  amount  of  such 
fraud  or  injury,  and  moreover  to  be  banished  for  a  certain  time  at  the  discretion  of  the 
judge.  The  law  referred  to  by  the  learned  Professor,  L.  7.  tit.  7.  P.  7.,  snys,  at  the  dta- 
eretion  of  the  king;  although  note  2.  to  the  edition  of  the  Partidas  of*  1807,  by  the  Royal 
Academy  of  History,  Madrid,  says,  at  the  discretion  of  the  judge  or  the  king;  thus  sup* 
porting  his  statement.  The  Professor  adds,  that  at  present  the  offenders  mentioned  in 
this  part  of  the  text  are  punished  by  fine  (mmlta), 

M  These  la^s  are  not  inserted  in  the  Nov.  Ree. 
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A  false  escribano  is  punished  with  four  years'  imprisonment,  pri« 
Tation  of  office,  costs,  &c,  L.  4.  ^  &c.  tit.  17.  lib.  8.  Kec.  [L.  4«  &c« 
tit  6.  lib.  12.  Nov.  Rec] 

False  tviinessy  in  civil  causes,  is  to  be  punished  with  ten  years' 
condemn? tion  to  the  gallies;  and  in  criminal  cases  in  which  the  pun- 
ishment for  the  offence  charged  does  not  extend  to  death,  public  dis- 
grace {vergUenza),  and  perpetual  condemnation  to  the  gallies,  L.  7. 
tit  17.  lib.  8.  Rec.  »  [L.  5.  tit.  6.  lib.  12.  Nov.  Rec] 

Disseizor  (forzador)  of  ecclesiastical  or  church  properly.  If  he 
does  not  restore  it,  execution  shall  be  levied  on  his  porperty  for  double 
the  amount  of  what  he  shall  have  taken,^  L.  9.  tit  L2.  lib.  8.  Rec. 
[L.  6.  tit  5.  lib.  1.  Nov.  Rec] 

Ravisher  of  women  is  to  suffer  death,  and  his  property  is  to  be 
applied  to  the  ravished  ^voman,^  L.  3.  lit  20.  P.  7.  [L.  3.  tit  20.  P.  7.] 

Gipsies  ought  to  be  banished  from  the  kingdom  within  six  months; 
so  that  those  found  without  employment  and  without  the  means  of 
living  are  to  be  sent  to  the  gallies,  and  to  incur  the  punishment  pre- 
scribed by  LI.  11.  «  and  12.  tit  14.  lib.  8.  Rec  [L.  5.  tit  31.  lib.  12., 
L.  1.  tit  16.  lib.  12.  Nov.  Rec]  They  cannot  live  in  places  but  where 
there  are  upwards  of  one  thousand  inhabitants,  nor  can  they  deal  in 
the  purchase  and  sale  of  cattle,  L.  15.  and  Jluto  5.  tit  11.  lib.  8.Rec.; 
[Li.  4  and  6.  tit  16.  lib.  12.  Nov.  Rec]  and  it  is  only  permitted  them  to 
exercise  the  employment  of  laborers  (labran!ta)j  Jlulo  1.  and  L.  17* 

ST  This  law  applies  to  the  perjury  of  witnesses.  PalacioB  observes,  that  neither  L.  4., 
qoolecl  in  the  text,  nor  any  ether  law  of  tit.  17.  lib.  8  Rec,  appoints  the  ponisbmentas- 
serted  by  tlie  text  That  by  L.  16.  tit  19.  P.  3.,  the  hand  of  the  fiilse  escribano  with  which 
he  forged  or  drew  the  false  deed  or  inatrainent  is  cut  off,  he  cannot  be  a  witness,  nor  en« 
joy  any  honor  daring  life,  and  reniains  for  ever  infamous;  also  L.  6.  tit  7.  P.  7.: — most  just 
laws,  he  is  pleased  to  say,  which  should  be  in  their  full  vigor,  so  that  they  may  be  en- 
forced; bat  adds,  that  at  present,  according  to  the  falsehood  or  forgery,  and  its  circom- 
stancoa,  the  offenders  are  punished  by  fines,  admonitions  {apeTcihmitnt09\  privation  of 
fees  or  office,  by  imprisonment,  dLc. 

»  This  law  extends  the  same  punishment  to  subornation  of  peijnry  as  it  does  to  the 
eflence  of  perjury  itself.  Palacw$  says,  that  by  L.  4.  tit  17.  lib.  8.  Rec.  (L.  4.  tit  6.  lib. 
12.  Nov.  Rec.),  the  punivhrnent  ta/to*if>  is  visited  upon  persons  giving  false  testimony  in 
erioiiDal  causes,  in  which  corporal  punishment  attends  the  conviction  of  the  oficnee  charged. 
That  in  other  criminal  and  in  civil  cases,  the  persons  guilty  of  perjury  are  punished  by 
extraction  or  deprivation  of  their  teeth,  L.  3.  tit.  13.  lib.  4.  fuero  HeaL  That  by  the  law 
cited  in  the  text,  the  punishment  was  commuted  in  civil  causes  into  that  of  public  disgrace 
{vergSienxtt  publiea\  and  ten  years*  condemnation  to  the  gallies,  and  in  criminal  causes 
DOl  extending  to  death,  in  which  the  same  punishment  must  be  inBicted,  into  public  dis- 
grace, and  condemnation  for  life  to  the  gallies.  He  refers  to  liis  last  note  on  this  title: 
notwithstanding,  adds  the  learned  Professor,  in  practice,  scarcely  ever  is  it  seen  that  false 
witiiesaca  are  punialied,  which  is  a  reason  why  false  witnesses  are  found  to  prove  whatever 
may  be  desyed. 

M  Paiactot  says  that,  according  to  the  law  cited  in  the  text,  if  the  offender  do  not  re- 
slore  the  property,  he  ought  to  pay  double  the  amount  in  addition  to  the  value  or  amount 
of  what  he  took;  but  that  in  practice  this  punishment  of  paying  double  the  amount  of  the 
property  taken  is  not  observed. 

*  'jliia,  says  PalaeioM,  applies  to  the  ravishment  of  widows  of  good  fame,  or  virgins, 
or  married  women,  or  nuns;  and  he  adds,  that  L.  8.  tit  11.  lib.  8.,  Rec.  (L.  2.  tit  40.  lib. 
12.  Nov.  ReCn)  commutes  the  punishment  of  death  imposed  by  L.  3.  tit  20.  P.  7.,  into  tliut 
of  condemnation  to  the  gallies.  See  L.  3.  tit  20.  P.  7.,  quoted  in  the  text;  by  which  it 
would  appear,  that  a  rape  committed  on  other  women,  siich  as  prostitutes,  &.C.,  is  punish* 
able  at  the  discretion  of  the  judge. 

«i  This  law  applies  to  vagrants  gensrally. 
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tit.  11.  lib.  8.  Rec.,  [Nota  1.  tit.  16.  lib.  13.  Nor.  Rec.,]  all  which  is 
found  laid  dowa  more  comprehensively  in  L.  16.  and  autoa  7,  8,  9, 
and  15.  tit.  1 1.  lib.  8.  Rec.-"  [LI.  7.  8.  and  9.  tit.  16.  lib.  12.  Nov.  Rec.] 
Heretics^  cannot  exercise  public  employments,  and  are  liable  to  be 
punished  with  confiscation  of  property,  LI  1, 2,  3,  and  4.  tit.  3.  lib.  8. 
Rec.;  [LI.  1,  2,  3,  and  4.  tit.  3.  lib.  12.  Nov.  Rec.]  neither  can  they  be 
constituted  heirs^  L.  4.  tit.  3.  P.  6.  nor  be  witnesses^  L.  8.  tit  16.  P. 

3.  and  L.  9.  tit.  1.  P.  6. 

[  236  ]  Foundling  J  or  child  abandoned  (echado)  by  his  father:^ 
the  latter  loses  the  right  of  his  being  heir  to  his  son,  L.  1.  tit  23.  lib. 

4.  Fuero  Seal. 

Homicide  is  punishable  with  death,  LI,  8.  10.  and  15.  tit  8.  P.  7. 
[LL  8.  10.  and  15.  tit  8.  P.  7.]  and  LI  2.  and  3.  tit  23.  lib.  8.  Rec 
[LI.  3.  and  4.  tit  21.  lib.  12.  Nov.  Rec.];  unless  it  were  committed  in 
self  defence,  or  by  killing  the  robber  who  should  be  found  robbing, 
L.  4.  tit  23.  lib.  8.  Rec.-"  [L.  1.  tit  21.  lib.  12.  Nov.  Rec.]  He  who 
castrates  another  is  considered  a  murderer,  and  punished  as  such,  L. 
13.  tit  8.  P.  l.-^^  [L.  13.  tit  8.  P.  7.]  and  L.  25.  tit  6.  P.  1.*^ 

Felo  de  se.  The  property  which  he  leaves  is  applied  to  the  use  of 
the  fisc  if  be  has  no  descendants,  L.  8.  tit  23.  lib.  8.  Rec^  [L.  15. 
tit  21.  lib.  12.  Nov.  Rec.] 

A  person  committing  homicide  or  wounding  another  with  a  hand 
gun  {alcabuz)f  is  traitorous  (alevoso)  and  ought  to  forfeit  all  bis  pro* 
perty,  one  half  to  the  king,  and  the  other  to  the  heirs  of  the  deceased, 
L.  15.  tit  23.  lib.  8.  Rec.  [L.  12.  tit  21.  lib.  12.  Nov.  Rec.] 

Theft  (hurto),  '  Its  punishment  is  the  restitution  of  the  thing  sto- 

tf  PalaeiM  nys,  that  these  lawB  are  altered  by  a  pngmatiea  of  19th  September,  1763, 
(L.  11. 1. 16.  lib.  12.  Not.  Rec.)  aooompanied  by  an  matriictioa  or  declaration  of  forty- 
four  MCtions  (captCttiot),  directed  firat  to  extinguish  by  mild  means,  and  proceeding  after- 
wards progressively  to  the  imposition  of  the  penalty  of  death,  to  punish  this  ra^e  of  per- 
sons, to  speak  more  properly  tfieir  mode  of  life,  ana  make  them  osefol  citizens. 

^  li.  1.  tit  3.  lib.  13.  Nov.  Rec,  cited  in  the  text,  defines  a  heretic  to  be  one  who  ie 
baptised  a  Christian,  and  does  not  believe  in  the  articles  of  the  catliolic  faith,  or  any  of 
them.  PaUieioi  observes,  that  in  order  to  the  incurring  these  penalMes,  it  is  neceseary 
that  the  party  be  declared  a  heretic  by  the  tribunal  of  the  inquisition,  to  which  the  cog- 
nisance and  punishment  of  Uiis  offence  belongs;  as  also  of  all  those  which  directly  offend 
against  religion.  The  Inquisition  is  abolished  by  the  I2th  Article  of  tlie  Constitution  of  the 
Spanish  monarchy;  and  b^  the  decree  of  the  Cortes  of  the  22d  February,  1815,  L.  2.  tit 
36.  P.  7.,  is  re-established  in  its  pristine  vigor;  and  the  cognisance  of  such  offences  be- 
longs to  the  bishops  or  their  substitutes;  but  the  imposition  of  the  punishment  or  peaaltiee 
to  the  secular  judges. 

^  Palaciot  says,  **  the  father  loses  by  this  barbsrous  act  the  right  of  patria  poUHmd^ 
according  to  L.  4.  tit  20.  P.  4.,  revived  and  confirmed  by  Royal  CtduU  of  llth  December, 
1796,  (L.  5.  tit  37.  lib.  7.  Nov.  Rec.)."  It  may  be  added,  that  by  L.  4  tit  20.  P.  4,  if  a 
slave  be  so  abandoned  by  the  owner,  such  slave  becomes  free.  * 

^  See  all  the  laws  cited  in  this  part  of  the  text 

^  Read  P.  7.  47  No  such  law. 

4*  PalaeioB  says,  without  citing  any  authority  for  his  dictum^  that  the  punishment  at- 
tached  by  this  law  to  the  commission  of  suicide  is  not  in  practice;  because,  it  u  presomed, 
that  the  person  committed  it  through  insanity:  in  which  case,  this  punishment  does  Q«»t 
take  place,  according  to  L.  24.  tit  1.  P.  7,;  nor  that  of  being  dragged  and  bomt«  as  laid 
down  in  L.  19.,  tit,  fin.  del  ordennmieMo:  nor  that  of  dying  excommunicated,  and  the 
punishments  consequent  thereon:  can,  9.  and  12.;  eauM,  23.  qiuuL  5.  The  validity  of  the 
practical  infringement,  or  disregsrd  of  an  express  statutory  enactment,  may  be  very  fiiirly 
qoeetioned,  without  intending  any  disrespect  to  the  opinion  of  the  karned  ProfcMor. 
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len;  and  if  it  is  private,  it  is  punished  with  the  restitution  of  double, 
stripes  {azotes),  public  disgrace  [vergiienza),  condemnation  to  the 
mines,  imprisonment  {presidio),  the  gallows  [horca),  &c.,  according 
to  the  circumstances  and  the  quality  of  the  thief,  L.  18.  tit.  14.  P.  7., 
and  LI.  7.  and  9.  tit.  11.  lib.  8.  Rec.  [L.  18.  tit.  14.  P.  7.  and  LI.  1.  and 
2.  tit,  14.  lib.  12.  Nov.  Rec.]  He  who  commits  theft,  whether  it  be 
qualified  or  not,  in  the  place  or  town  in  which  the  court  resides  {corte), 
or  within  five  leagues  of  its  environs^  if  he  is  seventeen  years  old, 
incurs  the  penalty  of  death,  if  above  fifteen,  that  of  200  stripes,  and 
ten  years'  condemnation  to  the  gallies,  one  witness  and  two  indicios 
being  sufficient  to  prove  the  crime,^  ^uto  19.  and  21.  tit.  11.  lib.  8. 
Rec.  [LI.  3.  and  5.  tit.  14.  lib.  12.  Nov.  Rec.] 

^rsoiu  The  person  guilty  of  this  ofience  {incendiario),  besides 
the  punishment  of  death  according  to  L.  6.  tit.  1 2.  lib.  8.  Rec.  [L.  5. 
tit.  15.  hb.  12.  Nov.  Rec.,]  forfeits  the  half  of  his  property  to  the  ca- 
mara,  L.  8.  tit  2Q,  lib.  8.  Rec.*^  [L.  7.  tit  21.  lib.  12.  Nov.  Rec] 

Incest.  He  who  commits  it,  besides  the  punishment  of  adultery, 
L.  3-  tit  18.  P.  7.  [L.  3.  tit  18.  P.  7.],  is  liable  to  that  of  the  confis- 
cation of  half  his  property,  L.  7.  tit  20.  lib.  8.  Rec.  [L.  1.  tit  29.  lib. 
12.  Nov.  Rec.] 

Injury  or  libel  {injuria).    He  who  injures  or  libels  his  lather,  is 

^  PalacUm  mys,  the  pnnishroent  of  thefl  is  pecuniary  to  Batisfy  the  party  or  individual 
iDJored,  and  corporal  to  satisfy  public  vengeance.  That  the  pecuniary  punishment  for 
nuiwifeU  theft  is,  for  the  person  committing  it,  to  return  the  thing  stolen,  or  its  value,  to 
him  from  whom  it  was  stolen,  and  fourfold  the  value  besides:  for  priwiU  thef\,  to  return 
the  thing  stolen,  or  its  value,  and  double  the  amount^  L.  18.  tit  14.  P.  7.,  although  Ant, 
Gamex^  3.  var,  res.  cap.  5.  hath  said,  that  at  present,  these  penalties  of  two,  and  four-fold 
the  amount,  are  not  in  use;  and  that  the  parties  should  be  content  to  recover  the  thing 
stolen,  with  compensation  for  the  damages  and  prejudices.  This,  observes  the  learned 
Professor,  is  not  to  say,  that  the  law  of  the  Partida  (L.  18.  tit.  14  P.  7.)»  cited  in  the  tezt, 
ought  not,  in  this  respect,  to  be  in  full  vigor  and  observance.  That  the  public  good  is 
much  interested  in  the  severe  punishment  of  thieves.  The  corporal  punishment,  proceeds 
the  Professor,  for  the  6rst  simple  thefl,  is  public  disgrace  (oergitejixa),  and  six  years'  con- 
demnatlon  to  the  gallies;  and  for  the  second,  100  stripes,  and  perpetual  condemnation  to 
the^  gallies,  LI.  7.  and  9.  tit  11.  lib.  &  Rec  (LI.  1.  and  2.  tit  14.  lib.  12.  Nov.  Roc):  he 
refers  also  to  his  last  note  of  this  title,  p.  256.  fott.:  that  fer  the  third  offenoe,  some  au- 
thors say  the  punishment  of  death  ought  to  be  mflicted;  but  that,  although  he,  PaladoB^ 
is  of  opinion  thieves  ought  to  bo  punished  with  all  the  rigor  of  the  law,  he  hath  not  found 
one  lavr  which  expressly  imposes  this  punishment;  and  merefore  he  doe*  not  subscribe  to 
the  opinion  of  these  authors.  That  some  qualified  thefts  are  punished  for  the  first  time 
with  death,  as  are  highwaymen  or  footpads;  persons  guilty  of  burglary  in,  or  breaking 
into  {quebraiUadore8)t  churches,  houses  {ea$a»)t  or  other  place.  He  refers  to  L.  18.  tit  14. 
P.  7.  He  adds,  that  simple  theft,  coounitted  in  the  place  or  town  where  the  court  resided 
(corfe),  was  punished  with  death;  but  that  br  a  royal  decree  of  18th  April,  1746,  (see  L. 
6.  tit  14.  lib.  12.  Nov.  Rec),  it  was  ordered,  that  simple  thefls  which  should  be  committed 
within  the  place  of  residence  of  the  court  (jeorte\  should  be  punished  by  arbitrary  pun- 
isbroents;  and  that,  alUiough  there  are  two  royal  decrees  posterior  to  the  above^  which 
point  out  and  determine  the  punishment,  its  execution  seems  to  be  suspended.  He  refers 
to  the  Prontuario  of  Dr,  Aguirrt^  in  a  note  on  the  word  rohos.  See  LL  3.  and  5.  tit  14. 
lib.  12.  Nov.  Rec;  and  3d  vol.  Gufierrstf,  Prw,  Crim^  p.  88.  n.  19.  to  p.  98.  n.  36.  in* 
elusive. 

<o  Palaeios^  on  this  subject,  in  addition  to  theHaws  cited  in  the  text,  refers  to  L.  2.  tit. 
9.  P,  1.  and  L.  10.  tit  15.  P.  7.;  the  royal  decree  of  23d  February,  1773,  and  the  royal 
order  of  19th  April,  1775,  neither  of  which  are  ioserted  in  the  Chronological  Index  of 
the  ^of*  Rec 
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obliged  to  pay  six  hundred  maraveduty  four  hundred  to  the  injured 
party,  and  two  hundred  to  the  accuser;  besides/^  is  liable  to  suffer 
twenty  days'  imprisonment/*  L,  1.  tit  10.  lib.  8.  Rec  [L.  4.  tit  25. 
lib.  12.  Nov.  Rec]  He  who  libels  another  with  stigmatising  or  in* 
[  237  ]  famous  language**  {palabra  denigraiiva),  shall  pay  twelve 
hundred  maravedisy  and  shall  be  obliged  to  recant  {desdecirse),  if  he 
is  not  an  hidalgo,  L.  2.  tit.  10.  lib.  8.  Rec.  [L.  1.  tit  25.  lib.  12.  Nov. 
Rec.,]  although  in  this  particular  the  punishment  is  proportioned  to 
the  quality  of  the  offence,  L.  3.  tit  10.  lib.  8.  Rec"  [L.  2.  tit  25,  lib. 
12.  Nov.  Rec] 

Gaming  (juego).  He  who  plays  at  dice  or  cards  in  public,"  or 
he  who  has  a  gaming  table  in  his  house,  incurs  the  penalties  set  forth 
in  LI.  2,  3. 13.  and  14.  tit.  7.  Hb.  8.  Rec  [LI.  1, 2.  11.  and  12.  tit  23.] 
unless  something  to  eat  immediately  is  played  for,  L.  5.  tit  7.  lib.  8. 
Rec  [L.  4.  tit  23.  lib.  12.  Nov.  Rec]  Artificers  or  workmen  {ofici- 
ales),  and  day  laborers  (Jornaleros),  are  prohibited  from  playing  on 
work  days,  LL  14.  and  16.  tit  7.  lib.  8.  Rec*  [L.  12.  tit  23.  lib.  12. 
Nov.  Rec] 

Common  swearer  (Jurador)  ought  to  be  imprisoned  a  month  for 
the  first  ofifence;  for  the  second,  banished  for  six  months,^  and  for  the 

SI  Read  or  Bee  L.  4.  tit  25.  liK  12.  Nov.  Roc,  cited. 

tt  In  addition  to  the  puoiahment  prescribed  by  LI.  1.  6. 20.  and  21.  tit  9.  P.  7.,  and  L. 
4.  tit  6.  P.  7.:  see  note  (a),  L.  4.  tit  25.  Hb.  12.  Nov.  Rec^  cited  in  the  text 

^  As  calling  a  man  a  sodomite,  cnckold,  traitor,  a  heretic,  or  a  married  woman  e 
whore,  &c:  it  woold  seem  that  the  punishment  of  this  law  does  not  extend  to  the  calling 
a  widow  whore.  See  Axevedo,  on  L.  2.  tit  10.  lib.  8.  Rec  n.  43.:  and  ParladorUu  on 
ditto,  n.  50.  cap.  17.  lib.  1.  p.  55. 

M  This  law  relates  to  libellous  words  of  a  loss  gross  character  than  those  mentioned 
in  L.  1.  tit  25.  lib.  12.  Nov.  Rec;  for  which  the  punishment  is  payment  of  two  hundred 
maravedii^  and  the  judge  is  authorised  to  impose  a  greater  punishment  according  to  the 
quality  of  the  persons,  and  of  the  injury  or  libel.  See  the  law  cited.  Palacio§  adds,  that 
he  who  libels  any  foundling  {expo9ito\  by  calling  him  bastard,  &c,  besides  being  com- 
pelled to  retract  in  court  or  judicially  his  injurious  assertion,  ought  to  suffer  a  proportion- 
Ete  pecuniary  punishment,  royal  decree,  20th  January,  1794,  (not  inserted  in  the  Chrono- 
logical Index  of  Nov.  Rec)  That  he  who  libels  another  by  written  defamatory  libel 
{ItbeUts  infanuUorios)^  incurs  the  same  punishment  that  the  person  libelled  would  incur,  if 
what  is  imputed  to  him  should  be  proved,  L.  3.  tit  9.  P.  7.,  and  that  in  case  the  libel  is  in 
writing,  the  libeller  is  not  exempted  from  the  punishment,  although  the  libellous  matter 
be  true.  That  if  the  libel  should  be  verbal,  or  slander,  and  the  person  uttering  the  slan- 
derous  or  libellous  words  should  wish  to  prove  the  truth  of  what  he  said,  he  will  be  ad- 
milted  to  proof  thereof,  provided  the  public  be  interested  in  its  being  known;  and  in  such 
ease  he  will  not  be  liable  to  the  punishment;  but  if  the  public  is  not  interested  therein,  be 
is  not  admitted  to  such  proof,  and  consequently  incurs  the  punishment,  although  the 
slander  be  true^  because  no  one  has  a  right  to  insult  another;  and  it  is  always  unjust  and 
injurious  to  reproach  others  with  their  defects  or  faults,  however  true  they  may  be  That 
in  this  sense,  L.  1.  tit  9.  P.  7.  must  be  understood,  and  he  refers  to  Greg.^  Lop.  61.  7.  on 
this  law.  He  concludes  by  observing  that  the  action  for  libel  (tnjtifta),  can  only  be  In- 
stituted within  a  year,  for  after  a  year  hath  expired,  it  is  understood  that  the  libel  or  in- 
jury  is  forgiven,  or  it  is  presumed  the  party  did  not  consider  himself  dishonored,  L.  22. 
tit  9.  P.  7.  The  action  is  also  barred  if  the  party  libelled  should  afterwards  eat  in  com* 
pany,  or  associate  with  the  libeller.    See  L.  Sf2.  tit  9.  P.  7.,  referred  to  by  the  professor. 

^  Or  in  private    See  LI.  1.  and  12.  tit  23.  lib.  12.  Nov.  Rec 

M  Gaming  is  severely  punished  by  the  laws  cited  in  the  text  See  them,  and  also  1^ 
15.  and  the  other  laws  of  tit  23.  lib.  12.  Nov,  Rec  on  the  subject 

*7  And  to  pay  one  thousand  maravedis.    See  L.  4.  tit  5.  lib.  12.  Not.  Rec 
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third,  have  his  tongue  nailed  {se  k  enclava  la  lengua)  if  he  is  a  ple- 
beian; and  if  he  should  be  a  person  of  condition,  the  bcinishment  shall 
be  doubled,^  LL  5.  and  6.  tit  4.  lib.  8.  Rec.  [LI.  4.  and  6.  tit.  5.  lib. 
12-  Nov.  Rec] 

Masks.  Plebeians  are  prohibited  to  walk  with  masks  under  pain 
of  one  hundred  stripes;  and  nobles  under  pain  of  banishment  or 
transportation  for  six  months;  and  it  being  in  the  night  time,  the 
punishment  is  doubled,^  L.  7.  tit  15.  lib.  8.  Rec.  [L.  1.  tit,  13.  lib. 
12.  Nov.  Rec.] 

Clandestine  marriage  draws  down  the  punishment  of  forfeiture 
of  property  ai^d  perpetual  transportation  from  His  Majesty's  domi- 
nions,^ L.  1.  tit  1.  lib.  5.  Rec.  [L.  5.  tit  2.  lib.  10.  Nov.  Rec.] 

Beggars  who  can  work  may  be  driven  out  of  the  place,  and  re- 
ceive fifty  stripes,  L.  2.  tit  11.  lib.  8.  Rec.  [L.  2.  tit  31.  Ub.  12.  Nov. 
Rec.] 

Landmarks  (mofones);  he  who  alters  them,  or  confounds  the 
boundaries  or  limits  of  towns  (ierminos)^  incurs  a  penalty  of  fifty 
tnarauedis  of  gold  for  each  boundary  mark,  and  loses  any  right 
which  may  result  to  him  from  it,^^  L.  30.  tit.  14.  P.  7.  [L.  30.  tit.  14. 
P.  7.]  and  L.  6.  tit  6.  lib.  3.  Rec  [L.  12.  tit  21.  lib.  7.  Nov.  Rec] 

Prostitutes  (mugeres  publicas)  shall  not  have  female  servants 
tmder  forty  years  of  age,  under  pain  of  transportation  for  a  year,  and 
a  fine  of  2000  maravedisy  L.  7.  tit  19.  lib.  8.  Rec.  [L.  6.  tit  26.  lib. 
12.  Nov.  Rec];  and  there  shall  be  no  brothels  {casas  publicas  de 
ellas),  L.  8.  tit  19.  lib.  8.  Rec^  [L.  7.  tit  26.  lib.  12.  Nov.  Rec] 

Z^ewd  or  obscene  expressions  (palabras  deshonestas).  He  who 
utters  them,  pays  two  hundred  maravedis^  L.  3.  tit.  10.  lib.  8.  Rec. 
[L.  2.  tit  25.  lib.  12.  Nov.  Rec];  and  no  one  may  sing  them  under 
pain  of  banishment^  for  a  year,  and  punishment  of  one  hun-  [  238  ] 
dred  stripes,^  L.  5.  tit.  10.  Ub.  8.  Rec  [L.  6.  tit  25.  Ub.  12.  Nov. 
Rec] 

n  Abo  the  peeoniary  penalty.    See  L*  4.  lit  5.  lib.  13.  Nov.  Ree.  eited. 

»  PalacioB  says,  that  masks  are  prohibited  by  decrees  {bando$)  of  17(7, 1773,  and 
1775,  and  the  person  tnaskin|^  {de^fraz),  is  panished  with  thirty  days*  imprisonment  in 
the  common  gaoX  {de  earcel),  the  noble  with  four  years*  confinement  {de  fre»idio\  and 
the  plebeian  to  labor  in  the  dock  yard  {de  aeiilUro).  That  the  person  who  is  proved  to 
have  danced,  or  been  in  any  house  with  a  mask  or  disguise,  incurs  also  a  fine  of  a  thou- 
sand ducats. 

^  Vnder  pain  of  death  if  they  should  return;  and  the  parents  may  disinherit  their 
children  contracting  such  malriage.    See  L.  5.  tit  2.  lib.  10.  Nov.  Roc  cited. 

*i  He  who  changes  landmarks  loses  the  right  whioh  he  might  have  to  the  land  on  which 
he  placed  them,  and  if  he  had  no  right  therein,  he  shall  restore  to  the  proprietor  the  land 
BO  surreptitiously  sought  to  be  gained  by  him,  with  an  equal  quantity  of  his  own  land. 
See  L.  30.  tit  14.  P.  7.  cited  m  the  teit 

■  See  also  L.  6.  and  Auto  1.  tit  26.  lib.  13.  Nov.  Rec. 

^  From  the  town  or  place  where  convicted  of  the  "offence. 

**  See  L.  10.  tit  35.  Ub.  12.  Nov.  Rec^  which  punishes  men  guilty  of  using  obscene 
language,  or  perforroinpf  indecent  actions,  with  a.  month's  labor  in  the  public  works,  and 
women  ibr  the  like  period  in  the  establishmentof  San  Fernando  for  the  first  ofibnce;  and  it 
mereaies  the  punishment  §bt  a  second  and  third  commission  thereo£ 
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Ji  Parricide^  is  punishable  with  death,  for  at  present  the  ancient 
pnnishments  prescribed  by  L.  12.  tit.  8.  P.  7.**  [L.  12.  tit.  18.  P.  7.] 
are  obsolete.*"^ 

Feigned  Parturition  {pario  fingido).  The  woman  who  feigns 
it  ^  must  be  transported,  LI.  3.  and  6.  tit  7.  P.  7.  [LI.  3.  add  6.  tit. 
7.  P.  7.]  . 

Perjury.  The  property  of  a  person  guilty  of  perjury  is  confiscated, 
L.  1.  tit.  17.  lib.  8  Rec;  [L.  2.  tit.  6.  lib.  12.  Nov.  Rec.]  and  being 
one  of  the  parties  to  the  suit,  he  loses  the  cause,  L.  3.  tit.  12.  lib.  4. 
Fuero  ReaL^ 

Detestable  crime  {pecado  nefando).  The  person  guilty  of  it  must 
be  burnt,  and  his  property  confiscated,'^  L.  1,  tit.  21.  lib.  8.  Rec.  [L. 
1.  tit.  30.  lib.  12.  Nov.  Rec.] 

Plagiarios  are  those  who  steal  or  kidnap  men  to  sell  them  in  aa 
enemy's  country.  The  noble  who  is  guilty  thereof  is  imprisoned 
{va  d  presidio) f^  and  the  offender  not  being  a  noble,  incurs  the  pun- 
ishment of  death,  L.  22.  tit.  14.  P.  l,"^  [L.  22.  tit.  14.  P.  7.] 

%^  person  guilty  of  an  escape  from  j  or  breaking  of  prison^  is  liable 
to  a  punishment  of  two  hundred  stripes,  or  public  disgrace  (vergU^ 
enza  publica),  and  to  a  fine  of  six  hundred  maravedis  to  the  king; 
besides,  to  be  taken  as  confessed  with  respect  to  the  crime  for  which. 

^  Thia  exticnds  to  other  relations  and  persons,  besides  parents.  See  L.  12.  tit  8.  P. 
7.  The  bare  purchase  of  and  endeavor  to  administer  poison  by  a  chiM  to  a  parent, 
althou^fh  it  should  not  be  effected,  is  punishable  with  death;  and  if  any  other  child  should 
be  oog^ntsant  thereof,  and  should  not  advise  the  parent,  such  child  is  punishable  with  five 
years*  transportation  by  L.  12.  tit  8.  P.  7. 

^  These  punishments  are  to  be  publicly  whipped,  then  to  be  sewn  up  in  a  leathera 
bag,  with  a  dog,  a  cock,  a  serpent,  and  an  ape,  and  thrown  into  the  sea,  or  nearest  river. 
See  L.  12.  tit  8.  P.  7. 

^  PtUadoB  observes,  that  PoBadiUa  in  his  Prac,  Crim,  torn.  3.,  says,  these  punishments 
are  in  some  manner  executed  by  covering  the  dead  body  of  the  parricide  with  leather,  oa 
which  the  animals  mentioned  in  the  preceding  note  are  painted. 

<B  To  impose  a  false,  or  other  person*8  child  upon  her  husband.  See  L.  3.  tit.  7.  P.  7. 
cited  in  the  text 

<B  PalacioB  observes,  that  **  the  person  who  may  break,  or  not  keep  his  oath  in  any 
contract  he  hath  made,  shall  forfeit  all  his  property  to  the  crown  {camara\  is  said  by  L. 
3.  tit  6.  lib.  12.  Nov.  Rec;  but  that  in  practice  he  is  compelljed  to  fulfil  it,  and  it  is  not 
seen  that  the  said  penalty  is  imposed.  He  adds,  that  he  who  on  oath  gives  false  testi- 
mony, shall  pay  the  demand  to  him  who  lost  it  by  such  testimony;  that  his  evidence  shall 
be  no  more  valid,  and  that  his  teeth  shall  be  taken  out,  and  that  this  is  what  is  stated  in 
L.  3,  tit  12.  lib.  4  Fuero  Real    Sec  False  Witness,  p.  247,  ante. 

w  And  it  is  not  necessary  that  the  perfection  or  consummation  of  the  crime  should  be 
proved,  but  the  proof  of  acts  approaching  to,  or  very  near  its  conclusion,  will  be  sufficient 
to  produce  the  punishment  mentioned  in  the  text  See  L.  1.  tit  30.  lib.  12.  Nov.  Rec. 
cited. 

7t  The  punishment  by  L.  22.  tit  14.  P.  7^  for  an  hidalgo  guilty  <^this  offence,  is  being* 
cast  into  irons,  and  condemned  for  life  to  work  on  the  works  nf  the  crown. 

^  Plagium^  or  man  stealing,  is  the  knowingly  selling,  purchasing  or  concealing  a  free 
man,  or  another  man*s  slave,  or  otherwise  depriving  a  man  of  his  slave.  Also  the  know, 
ingly  receiving  a  free  man,  with  the  intention  to  make  use  of  him  as  a  slave.  See  L.  22. 
tit  14.  P.  7.,  and  Oreg,  Lap,  Gl.  1.,  thereon;  H^ooi/,  Cto.  Xaw,  p.  285,  ch.  10.  Book  3., 
(which  see,  as  also  p.  285.  totti.)  says,  that  it  is  plagium  where  a  slave  is  persuaded  to 
ran  away  from  his  master,  or  when  he  is  concealed  after  he  hath  run  away  from  him. 
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he  is  imprisoned,^  L.  13.  tit.  29.  P.  7.  and  L.  7.  tit.  26.  lib.  8.  Rec. 
[L.  13.  tit.  29.  P.  7.  and  L.  17.  tit.  '38.  lib,  12.  Nov.  Rec] 

Regraiers  who  obstruct  the  supplying  of  the  town  with  provisions 
{que  estorban  ios  abasias)  must  be  punished  with  stripes  and  fines 
(mtt//flf*)/*  LI.  1,  2,  and  6.  tit.  14.  lib.  5.  Rec.  [Li.  6,  7  and  8,  tit.  17. 
lib.  3.  Soy.  Rec] 

Apostates  {renegados)j  whom  our  laws  call  turn-coats  {torna- 
dizosy)  are  liable  to  the  same  punishment  as  heretics;  vide  tit.  Here- 
ticsy  p.  248. 

Resistance  to  justice.  The  person  who  makes,  it,  is  punishable 
with  eight  years^  condemnation  to  the  gallies,^*  L.  7.  tit.  22.  lib.  8. 
Kec;  [L.  6,  tit  10.  lib.  12.  Nov.  Rec]  and  according  to  LI.  1,  2,  3, 
and  4,  tit  22.  lib.  8,  Rec,  [LI.  1,2,  3,  and  4,  tit  10.  lib.  12.  Nov. 
Rec,]  those  who  oppose  the  alcaldes  de  carte  are  liable  to  the  penalty 
of  death,  and  confiscation  of  property;  and  if  they  should  kill  any  of 
the  ordinary  justices  of  the  towns,  they  ought  to  suffer  death,  and 
forfeit  half  of  their  property;  and  if  they  should  only  wound  them, 
they  shall  forfeit  half  of  their  property,  and  be  transported  for  ten 
years  from  the  kingdom,  L.  5.  tit  22.  lib.  8.  Rec^^  [L.  5.  tit.  10.  lib. 
12.  Nov.  Rec] 

Raffles  and  games  of  chance,  even  imder  pretence  of  devotion, 
are  prohibited,  under  the  penalty  of  forfeiture  of  the  things  [  239  ] 
raffled  for;  and,  besides,  the  price  put  down  or  paid  to  raffle,  with  as 
much  more  on  the  part  of  those  who  put  it  down  or  pay  it,  L.  12 
and  ^uto  1.  tit.  7.  lib.  8.  Rec"  [LI.  1  and  2.  tit  24.  lib.  12.  Nov. 
Bee] 

Robbery.'^  He  who  robs  on  the  high  roads  {en  caminos);  besides 
the  pmiishments  ordained  by  the  common  law  {segun  derecho),  is 
obliged  to  pay  six  thousand* mar avedis  to  thecamara,  L.  1.  tit  12. 

^  And  the  gaoler,  or  person  having  him  in  castody  by  L.  17.  tit.  98.  lib.  12.  Nov.  Rec, 
iQiitt  answer  in  his  stead,  and  pay  a  6ne  to  the  crown  (eamara)  of  six  hundred  mara- 
▼edis.  Palaciog  observes  on  this  part  of  the  text,  that  by  a  royal  order  of  27th  January, 
1787,  (nota  2.  tit  40.  lib.  12.  Nov.  Rec),  a  person  guilty  of  the  offence  of  breaking  prison, 
is  seat  or  oondemnod  to  the  gallies,  if  the  crime  for  which  he  was  imprisoned  should  not 
require  a  greater  punishment,,  and  it  should  be  proved.  That  from  this  it  is  inferred,  that 
froa  the  mere  circumstance  of  breaking  prison,  he  ought  not  to  be  taken,  or  had  as  hav- 
ing confessed  the  crime,  for  although  when  by  the  laws  cited  he  was  so  held  (and  he  was 
not  always  so  held,  as  Axevedo,  on  L.  27.  tit.  6.  lib,  8.  Rec.  explains,)  this  presumed  con- 
fession did  not  exclude  the  proof  which  the  breaker  or  person  guilty  of  the  escape  might 
S've  of  his  innocence,  fbr  presumptive  proof  ought  to  yield  to  positive  proof.  That  the 
»8  cited  in  the  text  do  not  make  mention  of  the  punishment  oftwo  hundred  stripes;  nor 
of  that  of  pnbUc  disgrace.  That  law  13.  tit  39.  Part  7.,  leaves  the  punishment  to  the  dis- 
cretion of  the  judge. 

^  Regratere,  nWrves  PaladoBf  it  is  seen,  are  punished  with  fines  (muitos),  but  not 
with  stripee.  That  by  the  royal  order  of  the  29th  April,  1804,  the  use  of  the  iron  ring 
(srifoUa)  wae  directed  to  be  re«established  in  Madrid  for  regraters  of  all  classes. 

^  And  disgrace  (vergiUnxa).  The  punishment  may  be  greater,  according  to  the 
nature  of  the  resistance,  &.c.    See  L*.  6.  tit.  10.  lib.  12.  Nov.  Rec. 

^Seethe  laws  of  the  10th  title,  12th  book,  Nov,  Rec,  cited  in  the  text:  also  the  royal 
decree  of  2d  April,  1783,  (not  in  iVbe.  kec.) 

^See  aliK>  L.  3.  tit  24.  lib.  12.  Nov.  ftec;  and  title  Gaming,  p.  250.  ante. 

*  See  title  Thefts  and  note  {^  p.  249.  ante. 
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lib.  8.  Rec.  [L.  3.  tit  15.  lib.  12.  Nov.  Rec]  Every  robber  in  a 
desert  or  uninhabited  place,  of  the  value  of  one  hundred  and  fifty 
maravcdis,  is  punishable  with  transportation  and  stripes;  with  the 
addition,  that  the  robber  must  pay  to  the  party  double  the  amount  of 
the  property  robbed.  If  the  robbery  should  amount  to  five  hundred 
maravedisy  the  robber  is  punished  with  stripes  and  the  cutting  off  his 
ears;  if  it  exceeds  five  hundred  maravedis^  up  to  a  thousand,  with 
the  cutting  off  his  foot,  and  with  never  being  allowed  to  ride  on  horse 
or  mule  back;  and  if  it  exceeds  five  thousand  maravedisy  he  ought  to 
suffer  death  for  it,  L.  3.  tit.  13.  lib.  8.  Rec.^  At  the  present  time, 
highway  robbers  incur  the  penalty  of  death.^  He  who  steals  any 
slave,  or  the  child  of  another,  must  suffer  death,  if  he  is  a  plebeian; 
and  if  an  hidalgOy  be  condemned  for  life  to  hard  labor,"^  L.  22.  tit. 
14.  P.  7.  [L.  22.  tit.  14.  P.  7.]  Stealers  of  cattle  by  use  and  habit, 
deserve  the  punishment  of  death;  and  when  the  robbery  is  confined 
to  one  or  two  heads,  it  is  punished  with  imprisonment  (presidio)^ 
condemnation  to  the  mines,  &c.,  according  to  the  crime  and  its  cir- 
cumstances, L.  19.  tit  14.  P.  7.  [L.  19.  tit.  14.  P.  7.] 

Sacrilege  is  punishable  by  excommunication,  and  other  penalties 
according  to  L.  4.  and  other  laws,  tit  18.  P.  1.**  [L.  4.  &c  tit  18.  P.  1.] 

Breaking  open  graves  {sepuUura  guebrantador).  Persons  guilty 
of  this  offence  are  punished  arbitrarily,  or  they  are  condemned  to 
imprisonment  {d  presidio)  according  to  the  circumstances  of  the  break- 
ing open;  and  if  effected  by  arms,  and  the  ill  treating  the  dead 
bodies,  it  is  punishable  with  death,  L.  12.  tit  9.  P.  7.^  [ll  12.  tit  9. 
P.  7.] 

Simony.^  He  who  is  guilty  of  the  offence,  forfeits  the  gift  (gracia) 
which  he  may  have  obtained,  and  besides  double  the  amount  of  what 


.    n  This  law  is  not  inserted  in  the  Nov.  Ree, 

f  ^  PaUteiot  says,  that  the  laws  of  the  Partida  make  a  difiereooe  between  robbeiy  (rofte), 
and  theft  (Aurto);  giving  the  name  of  robo  to  what  the  Romans  called  raptna,  L.  1.  tit  13. 
P.  7.,  which  impliea  theli  in  which  force  intervenes  Principe  tit  12.  P.  7n  but  that  as  these 
words  are  commonly  taken  as  synonymous,  the  word  hurto  may  be  referred  to.  See  p. 
249,  ante,  and  note  ^  ibid.  That,  notwithstanding  it  is  there  said,  that  the  pecuniary 
punishment  of  theft  {hurto)^  not  manifest,  is  the  payment  of  the  double  of  the  amount  or 
value  stolen;  and  that  of  manifest  theft,  fourfold  the  amount:  and  the  penalty  of  threefold 
the  amount  having  been  affixed  by  L.  3.  tit.  13.  P.  7.,  and  L.  2.  tiL  12.  lib.  8.  Rec.  (L.  4. 
tit  34.  lib.  12.  Nov.  Rec),  to  the  offence  of  robbery  or  rapine,  it  is  convenient  in  order  to 
avoid  confusion,  to  add  here  the  motive  for  this  difilerenoe.  Ilie  learned  Professor  goes  on 
to  observe,  that  the  laws  of  Spain  in  this  particular,  (he  might  have  added  in  most  others), 
were  taken  from  those  of  the  Romans;  and  the  Roman  pretors  established  the  penalty 
of  threefold  the  amount  with  respect  to  robbery;  not  because  that  in  robbery  the  saroo 
actions  are  not.  given  as  in  theft ~for,  as  the  Emperor  Justinian  says,  §  inii.  JumL  de  vi 
bon,  rap^  be  who  commits  robbery  is  an  infamous  thief,  and  is  subject  to  the  same  actions 
as  he  who  commits  theft;  but  in  order  to  prove  their  zeal,  and  in  detestation  of  this  crime. 

^  See  title  Plagiario$,  and  note  ^,  p.  252.  ante. 

»  Sacrilege,  sm  Palaeiot,  is  an  offence  mtxtt/ort,  the  penalties  of  excommunication, 
and  the  other  ecclesiastical  penalties  being  of  ecclesiastical  cognisance. 

*  See  this  law:  the  relations  of  the  deceased  person  may  proceed  civilly  if  they  prefer 
it,  and  recover  from  the  offender  100  maravedis  of  gold. 

M  This,  says  paioctet,  belongs  to  the  canonurts,  and  its  oogmsanca  to  tho  eodeaiaatical 
jurisdiction. 
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he  may  have  given  or  promised,  and  must  be  transported  from  the 
kingdom  for  ten  years,  L.  19.  tit.  26.  lib.  8.  Rec.  [L.  3.  tit.  22.  lib.  3. 
Nov.  Rec]  Suborners  J  are  punishable  with  transportation,  LI.  5. 
and  6.  tit.  9.  lib.  3*  Rec.^^  [LI.  7.  and  8.  tit.  1.  Hb.  11.  Nov.  Rec] 

Highwaymen  (saiieadores).  See  title  Robbery. 

Treason  or  traitor  (traidor).  The  punishment  of  death  [  240  ] 
and  confiscation  of  property  is  inflicted  upon  persons  gutlty  of  this 
crime,  L.  2.  tit.  18.  lib.  8.  Rec  [L.  2.  tit.  7.  lib.  12.  Nov.  Rec]  He 
loses  his  privileges  of  nobility  or  rank  {hidalguid)j  and  hi3  houses 
are  rased  to  the  ground  to  serve  as  a  mark  of  perpetual  infamy,  L. 

I.  tit  12.  lib.  8.  Rec  [L.  3.  tit  15.  lib.  12.  Nov.  Rec.;]  and  he  who 
knowingly  admits  into  his  house®*  or  gives  an  asylum*'  (acoge)  to 
traitors  forfeits  half  his  property,  L.  4.  tit  18.  lib.  8.  Rec**  [L.  3.  tit 
7.  lib.  12.  Nov.  Rec] 

Vagabonds.  Under  this  name  are  comprehended  all  sturdy  or 
healthy  beggars,  L.  11.  tit  11.  lib.  8.  Rec  [L.  5.  tit  31.  lib*  12.  Nov. 
Rec]  They  are  punished  for  the  first  time  with  four  years  con- 
demnation to  the  gallies,  for  the  second  with  one  hundred  stripes  and 
eight  years'  condemnation  to  the  gallies;  and  for  the  third  with  one 
hundred  stripes  and  perpetual  condemnation  to  the  gallies,  L.  6.  tit 

II.  lib.  8.  Rec«»  [L.  4.  tit  31.  lib.  12.  Nov.,  Rec] 

Outlaws  or  Banditti  (bandidos).  If  being  cited  or  called  by 
edicts  and  proclamations  (pregones)  they  do  not  appear  they  are 
considered  as  contumacious,  and  any  person  may  kill  them,  and 
being  once  taken  they  must  be  drawn,  hanged,  and  quartered,  and 
their  property  confiscated,  ^uto  3.  tit  11.  lib.  8.  Rec^  [L.  1.  tit  17. 
lib.  12.  Nov.  Rec] 

Usurer.  The  contracts  made  by  such  person  are  null,  he  forfeits 
or  loses  that  which  he  lends  on  usury,  and  he  pays  as  much  more 
{otro  tanto).  Being  a  second  time  guilty  of  the  offence,  he  forfeits 
the  half  of  bis  property;  and  the  third  time  he  forfeits  the  whole,^^ 
LI.  4.  and  5.  tit  6.  lib.  8.  Rec.  [LI.  2.  and  4,  tit  22.  lib.  12.  Nov. 
Rec] 


V  The  lawB  eited  by  the  text,  says  PoZaeiot,  onlv  treat  of  jadjres,  who  reeeiTe  ^ifUr 
from  the  saiCora,  panishingr  them  for  this  crime  with  privation  or;  or  degradation  from 
office:  and  he  refers  to  cap.  9.  InUruc,  de  Corregidores  on  this  Bubject 

M  This  Law  3.  tit  15.  lib.  12.  Not.  Rec.;  which  is  L.  I.  tit  12.  lib.  a  Rec,  cited  in  tlie 
text,  does  not  apply. 

9t  For  three  days,  says  L.  3.  tit  7.  lib.  12.  No7.  Rec^  cited  in  the  text. 

M  Palaeioa  refers  to  the  whole  of  tit  13.  P.  3.,  particularly  to  L.  6.  thereof. 

•  PmUeioB  says,  that  all  the  royal  orders  respecting  the  assemblage  (reeegimienio)  of 
Tsgrants,  remained  without  force  by  cap.  41.  of  the  Royal  Cedula,  or  enactment  respecting 
the  press,  of  7th  May,  1775.  (See  L.  7.  tit  31.  lib.  12.  No?.  Rec.,)  which  is  that  which 
goffems  with  regard  to  vagrants,  &c. 

w  Vide  the  quotation. 

n  PaiacioB  says,  that  the  contracts  made  by  a  nsorer  are  nail,  and  do  not  carry  prompt 
execution;  bat  that  this,  it  is  stated  by  Febrero  Reformado,  p.  1.  cap.  16.  §.  1.  n.  30.,  is  only 
observed  with  respect  to  the  interest;  for  that  with  respect  to  the  principal  execution  goes 
■gaiosl  the  debtor,  notwithstanding  what  the  two  laws  cited  in  the  text  lay  down.    With 
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NOTE. 

t  By  the  ordinance  {pragmatica)  of  12th  March  1771"  it  is  esta- 
blished, That  persons  guilty  {delinquentes)  of  qualified  crimes  such  as 
those  who  in  transgressing  the  laws  commit  crimes  (delinquen)  with  a 
depraved  and  wicked  mind,  are  punishable  with  imprisonment  in 
Atrica  {de  presidio  de  Africa);  and  that  those  guilty  of  crimes  not 
qualified  (that  is  committed  without  such  wicked  mind  or  intention) 
are  sent  to  the  dock  yards  of  Cadiz,  Ferrol,  and  Carthagena,  under 
the  dispositions  therein  directed**  whereby  also  the  extension  which 
was  improperly  given  to  [L.  8.  tit.  11.  lib.  8.  Rec.  [L.  2.  tit  40.  lib. 
12.  Nov.  Kec.;]  and  of  those  laws  corresponding  with  it  is  done 
away. 

great  deference  to  the  learned  professor,  and  the  compiler  whom  he  has  quoted,  it  would 
B  going  too  far  to  set  up  the  authority  of  even  £^brerOt  against  positive  statutory  enact- 
ments. 

tt  L.  7.  tit.  40.  lib.  12.  Nov.  Rec. 

9>  Palacio$  observes,  that  the  contrary  of  what  is  stated  in  the  text,  is  laid  down  in  the 
Pragmatica  of  13th  March.  1771,  (L.  7.  tit.  40.  lib.  12.  Nov.  Rec),  that  is,  that  the  lasl 
mentioned  punishment,  which  cannot  exceed  ten  years,  is  awarded  to  the  first  class  of 
(Crimes,  and  the  first  to  the  last:  he  transcribes  a  great  part  of  this  law  (which  see),  and 
asserts,  that  notwithstanding  its  definite  terms,  and  its  severity,  practice,  as  is  stated  in 
the  text  at  the  beginitingof  tliis  title,  hath  altered  and  mitigated  the  punishments  of  many 
crimes.  That  at  present,  and  by  a  royal  order  of  dOth  December,  1803,  no  one  ought  to 
be  sentenced  or  condemned  to  the  gallies,  they  not  being  found  in  a  state  to  be  usefm,and 
thereforo  that  some  other  equivalent  punishment  should  be. imposed,  when,  according  to 
the  laws,  any  offender  should  deserve  it.  He  also  refers  to  the  instruction  (1 6th  July),  of 
1803  (L.  21.  Ut  41.  lib.  12.  Nov.  Rec,)  which  ordered  (el.  5.),  as  an  addiUon  to  that  issued 
on  27th  December,  1743.  (U  17.  tit.  41.  lib.  12.  Nov.  Rec),  "•  that  opulent  persons  should 
be  punished  by  pecuniary  fines  in  lieu  of  corporal  punishments,  of  imprisonment  {de  cartel^ 
and  others  of  a  like  nature  for  light  offences;  and  that  the  superior  tribunals  should  also 
be  able  to  commute  the  punishments  of  imprisonment  {de  preMidi9)^  where  the  daas  or  de- 
scription of  offence  should  permit  it,  &.c  That  by  cedula  of  28th  March,  1786  (L.  15.  tit. 
40.  lib.  12.  Nov  Rec),  Which  refers  to  former  ones  {PragmaU  12th,March,  1771.  cap.  5.  or 
L.  7.  tit  40.  lib.  12.  Nov.  Rec),  it  is  ordered  that  no  offender  shall  be  sentenced  for  life  to 
imprisonment  {depresidioy  nor  to  confinement  for  an  indefinite  period  in  a  house  i^  oor- 
rcction,  in  order  to  prevent  the  desperation  of  ofl^nders  and  other  disadvantages;  or  evils. 
That  some  royal  orders  fix  ten  years  for  the  greater  punishment,  and  others,  especially 
that  of  17th  February,  1786  (not  in  Nov,  Rec,\  direct  that  those  which  appoint  ten  years, 
are  understood  to  apply  to  only  one  sentence  or  conviction,  and  without  prejudice  to  a 
fresh  charge  for  new  crimes.  That  ten  years  with  the  order  of  confinement  {dauMuU  de 
relencionj^  is  the  utmost  period  to  which  condemnations  of  imprisonment  (de  preMtQ) 
can  be  extended.  Royal  ceduU,  7th  October,  1796  (L.  16.  tit  12.  lib.  5.  Nov.  Rec), 
That  as  regards  the  punishment  of  mutilation  of  limb,  it  hath  ceased  to  be  of  use  in 
Spain.  That  with  re8pe<;t  to  the  ancient  pecuniary  punishments,  it  may  be  said  that  they 
have  been  made  arbitrary  in  consideration  of  the  great  depreciation  of  money  since  the 
laws  which  imposed  them  were  established,  which  would  render  them  almost  useless,  if 
the  letter  of  the  law  should  be  observed.  And  that  the  instruction  for  corregidores  of 
1786  (see  L.  25.  tit.  2&  lib.  12.  Nov.  Rec),  wiU  be  of  use,  in  order  to  proceed  with  oer- 
tainty  in  regard  to  some  criminal  points. 

For  more  full  information  on  the  subject  of  tliis  title  of  the  text,  the  reader  is  referred 
to  the  7th  Partida,  Book  12.  of  the  Nmieima  Reeopiladon  de  la$  Leye$  de  Etpana^  to 
Antonio  Gomez^  and  to  MatJuBU8  deldeticti*^  and  to  the  practical  criminal  works  of  VUamova 
and  OuUerrez, 
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OF  ACTION& 


TITLE  I. 

OF  JURISDICTION,  JUDGES  AND  TRIALS^  OR  JUDICIAL  PROCEEDINOS 

IN  SPAIN  IN  GENERAL. 

Cap.  1.  Having  treated  of  the  two  first  objects  of  justice,  [  241  ] 
it  remains  to  discuss,  in  this  third  book,  the  last,  which  relates  to 
actions,  under  which  term  is  understood  all  that  is  embraced  or  com- 
prised in  a  trial  or  judicial  proceeding  (Juicio);  therefore  we  shall 
treat  in  succession  of  each  of  its  parts. 

Jurisdiction'  is  the  power  which  the  king  or  lord  of  a  domain  pos- 
sesses over  his  subjects  or  vassals  as  arising  from  the  dominion 
whicli  he  exercises  over  them.  This  dominion  {imperium)  is  pure 
{mero)  and  mixed.  Pure  dominion  or  jurisdiction  is  that  which 
confers  upon  the  prince  the  power  of  deciding  criminal  causes. 
Mixed  is  that  which  confers  upon  him  the  cognisance  of  civil  causes, 
L.  18.  tit.  4.  P.  3.  [L.  18.  tit.  4.  P.  3.]  Thus  then  this  supreme 
jurisdiction  in  matters  civil  and  criminal  resides  only  in  the  king, 
L.  1.  tit.  1.  lib.  4.  Rec.  [L.  1.  tit.  1.  lib.  4.  Nov.  Rec.];  and,  therefore 
BO  lord  or  private  individual  can  exercise  in  the  dominions  of  the 
crown  this  jurisdiction  without  producing  the  title  or  privilege  he 

ssesses  for  so  doing,  L.  2.  tit.  1.  lib.  4.  Rec.  [L.  2.  tit.  1.  lib.  4.  Nov. 

ec]  Whence  proceeds  the  pre-eminence  or  right  of  the  crown  to 
appoint  secular  judges  to  the  cognisance  of  these  two  kinds  of  causes, 
as  also  escribanos  and  other  ministers  of  justice,  L.  2.  tit  4.  P.  3.  [L. 
2.  tit.  4.  P.  3.] 

Cap.  2.  Jurisdiction  in  the  first  place  is  ordinary  or  delegated. 
Ordinary  is,  that  which  is  vested  with  every  extension  in  the  [  242  ] 
magistrate  by  reason  or  virtue  of  his  office.  Delegated  is  that  which 
is  given  to  any  one  for  the  cognisance  of  a  certain  and  determinate 
cause,  which  is  exercised  by  all  judges  \Yho  are  commissioned  or 
demited  (comMionados). 

From  the  different  nature  of  these  two  jurisdictions  we  deduce, 
that  the  ordinary  is  favorable  and  perpetual,  and  the  delegated 
odious  and  limited.  1st,  Wherefore  if  a  commission  is  given  to  an 
ordinary  judge  to  take  cognisance  of  any  cause,  over  which  he  pos- 
sessed ordinary  jurisdiction,  be  is  understood  to  exercise  the  latter, 

1  8e€  Wwoi"*  CU,  Ltw^  book  4.  eh.  1.  ^  S9S. 
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unless  something  be  added  to,  or  taken  from  it,  but  even  in  this  last 
ease,  if  be  hath  not  made  use  of  the  limitation  or  extension,  he  will 
be  always  considered  to  have  exercised  the  ordinary.  Heviuy  Cur. 
Filip.  part  1.  §  4.  num.  4.  and  5.  2d,  That  both  jurisdictions  con- 
curring in  one  judge,  he.  is  understood  to  exercise  the  ordinary, 
UeviUy  ihid,  num.  5. 

As  in  delegation  oftentimes  regard  is  had  to  the  ability  or  fitness 
which  the  substitute  shows  for  the  office  which  he  is  to  exercise,  it 
hence  follows,  1st,  That  the  appointment  can  only  pass  to  his  suc- 
cessor when  the  substitute  or  delegate  is  not  named;  or  being  named 
if  it  can  be  proved  that  the  person  delegating  was  unacquainted 
with  the  delegate  at  the  time  he  commissioned  him,  Htvia^  ibid. 
num.  12.  2d,  That  the  delegate  cannot  commit  his  jurisdiction  to 
another  judge  although  he  be  an  ordinary  one,  L.  47.  tit.  18.  P.  3* 
[L.  47.  tit.  18.  P.  3.] 

Cap.  3.  In  the  second  place,  jurisdiction  is  divided  into  privative 
or  exclusive  {prtvaitva)y^nA  preventive  (ucumulutiva).  The  first 
is  that  which  of  itself  alone  deprives  other  judges  of,  or  excludes 
them  from,  the  cognisance  of  the  cause;  and  this  all  judges  enjoy  or 
exercise  to  whom  causes  are  committed  with  an  inhibition  to  others 
of  the  district  to  take  cognisance  of  them.  I'he  second  is  that  by 
Which  a  judge  may  have  cognisance  of  causes  which  another  judt>e 
undertakes,  or  in  which  he  has  concurrent  jurisdiction,  with  pre^ 
i^eniion^  between  them,  L.  19.  tit.  8.  lib.  2.  Rec.  [L.  9.  tit.  14.  lib.  5. 
Nov.  Rec]  The  latter,  those  enjoy,  1st,  Who  acquire  it  by  favor  of 
the  person  while  living.  2d,  Those  who  acquire  it  by  prescription. 
3d,  Those  who  possess  jurisdiction  delegated  to  them  by  a  judge 
Superior  to  the  one  of  the  district  or  place;  by  reason  or  virtue  of 
Which  they  may  inhibit  the  ordinary  and  other  judges  from  the 
cognisance  of  causes  contained  in  their  commission,  although  they 
[-  243  ]  may  be  pending  before  such  judges;  and  in  the  mean  time» 
ff  this  commissioned  judge  dies,  or  his  office  or  power  is  defective 
or  at  an  end,  they  cannot  even  take  cognisance  of  such  causes  with- 
out a  new  power  or  delegation  from  the  person  who  appointed  {el 
dekgante)^  L.  47.  tit.  18.  P.  3.  Hevia^  ibid.  n.  14.  and  15.^  [U  -iT. 
tit.  18.  P.  3] 

Cap.  4.  In  the  third  place  jurisdiction  is  divided  into  necessary  and 
Voluntary.  Necessary  is  that  which  is  actually  exercised  over  persons 
Who  are  subject  to  it.  Voluntary  is  that  which  is  possessed  over  him 
who,  of  his  own  accord  or  free  will,  is  disposed  to  submit  to  it,  L.  32. 
tit  2.  P.  3.  [L.  32.  tit.  2.  P.  3.] 

From  this  last  arises  the  jurisdiction  called  prorogada  which  is  Aie 

'  This  rijjrKt  of  prevention  of  Juritdieeion  acummlatiwi,  may  be  better  defined.  It 
ikNiBtsted  in  this,  that  where  two  judges  hud  concurrent  juritidiction  over  causes  of  the 
•tfiie  nature,  ho  before  whom  a  cause  was  first  instituted,  and  by  whom  the  |>arty  was 
lawfully  oiled,  acquired  exclusive  jurisdiction  over  that  oaose  to  conclusion.. 
iastrHC.  Jurid,  de  Colom^  2d  vol.  lib.  1.  cap.  1,  p.  40.  n.  10.;  and  I*  12.  tiL  7.  P.  3. 

s  And  L.  5.  Ut.  34.  lib.  12.  Nov.  Reo^  «2/n. 
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extension  of  jurisdiction  to  the  case  or  person  to  which  or  whom  it  is 
not  by  its  nature  extended.  Carlevalj  tit.  1.  disp.  2.  sect  1.  q.  8.  L« 
«0.  tit.  21.  lib.  4.  Rec.^  [L.  7.  tit  39.  lib.  11.  Nov.  Rec] 

Hence  it  is,  that  in  order  to  be  bound  by  an  incompetent  jurisdic- 
tion {prarogarne  la  jurisdiceion)y  two  things  are  necessary.  The 
first,  consent  of  the  parties;  the  second,  (hat  the  judge  to  whom  sub« 
mission  is  made,  has  antecedently  lawful  jurisdiction,  Car leval^  ibid. 
num.  979.  and  1071. 

The  first  requisite  arises  from  tacit,  or  express  consent,  whence 
springs  jurisdiction  prorogaduy  tacit  or  express.  Tacit  jurisdiction 
prorogada  takes  place  when  those  who  contract  or  commit  a  crime 
subject  themselves  to  a  foreign  or  oihex -{ageno)  judge,  who  has  cog- 
nisance  of  any  of  these  proceedings  in  another  jurisdiction,  L.  32.  tit 
2.  P.  3.  [L.  32.  tit  2.  P.  3.;]  or  when  one  appears  before  a  judge  to 
whose  jurisdiction  he  is  not  amenable,  without  pleading  to  it,  L.  32* 
tit  2.  P.  3.  [L.  32.  tit  2.  P.  3.]  Carleval^  ibid,  sect  2.  num.  892.  to 
1000.;  but  contumacy,  as  it  is  compulsory,  or  not  voluntary,  does  not 
induce  or  infer  submission  {prorogacion)^  Carlevalj  ibid.  num.  lOQO. 
el  seq.  i\xt\sA\ci\on  prorogada  express  is,  when  one  submits  to  the 
jurisdiction  of  another  judge,  renouncing  his  own  privilege  or  right; 
Carlevalj  1.  ibid.  sect.  1.  num.  976.  and  sect.  2.  num.  1003.  to  1019, 
where  may  be  seen  the  cases  in  which  this  express  consent  is  not 
valid ;  neither  does  this  jurisdiction  take  place  when  the  defendant  files 
a  cross  bill  by  way  of  compensation,  or  set-off  against  the  plaintiff 
before  the  same  judge  before  whom  he  is  sued  or  cited.  The  reason  of 
this  submission  (prorogaeion)  is  founded  on  this  principle;  that  it  [244] 
b  proper  that  after  the  plaintiff  hath  desired  to  establish  or  obtain  his 
right  before  a  judge,  the  defendant  should  be  allowed  to  do  the  like 
before  the  same  jui^ge,  L«  20.  tit  4.  P.  3.  [L.  20.  tit  4.  P.  3.] 

From  the  second  requisite  follows;  1st,  That  every  superior  judge 
may  submit  to  the  jurisdiction  of  an  inferior  ordinary  judge,  L.  7.  tit 
9.  P.  1.  [L.  7.  tit  9.  P.  1.]  2d,  That  so  also  may  the  judge  of  equal 
jurisdiction  submit  to  that  of  his  equal,  Hevia,  ibid.  num.  23.  2d^ 
That  the  jurisdiction  of  every  ordinary  judge  appointed  for  one  ot 
three  years,  although  the  term  be  expired,  is  submitted  to  until  hie 
successor  enters  on  the  possession  of  the  ofiice,  L.  5.  tit.  5.  lib.  2.  Rea 
[L.  2.  tit.  11.  Hb.  5.  Nov.  Rec]  4th,  That  all  jurisdiction,  although 
necessary  or  compulsory  (/orzosa)^  may  be  exercised  in  another  ter- 
ritory with  permission  of  the  judge  of  that  district,  Heviaj  ibid.  nuoL 
25.'  5th,  That  the  prince,  lord,  or  judge,  being  absent  from  their 
territory  or  jurisdiction,  may  appoint  a  person  to  preside  or  decide  in 
their  name;  but  having  two  or  more  separate  seignories  or  jurisdicr 
tions,  and  being  in  one  of  them,  they  may  take  cognisance  of  causes 

« 

«  The  deBnition  of  6ala  lhi9,  del  Dernho  R.  dt  E*p.  9d  vol.  book  3.  tit  9.  p.  149.  n. 
S3,  teems  more  clear,  which  is  the  tabmitting^  one«olf  to  an  incompetent  jarisdictioo;  and 
he  adds,  that  it  is  very  rare,  and  of  little  use.     Vidt  also  ibid^  p.  146.  ante,  no.  18. 

*  Who  adds  the  reqauite  of  the  consent  of  the  parties  intere^ed     Fids  also  L.  7.  tit  4 

P.  a 
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from  the  other,  provided  that  the  party  be  not  obliged  to  go  from 
bis  domicile,  L.  13.  tit.  7.  P.  3.* 

Hence  it  also  follows,  that  all  jurisdiction,  from  its  nature^  may  be 
submitted  to,  unless  that  its  constitution  or  a  statute  forbid  it  on  ano- 
ther account,  Carlevaiy  ibid.  sect.  4.  By  the  law  of  the  realm 
the  following  persons  are  prohibited  from  submitting  themselves 
to  an  incompetent  jurisdiction:  1st,  laymen  to  an  ecclesiastical  judge, 
LI.  11.  and  13.  tit.  1.  lib.  4.  Rec.  [L.  6.  tit.  1.  lib.  10.  L.  8.  tit  I. 
lib.  4.  Nov.  Rec.]  2d,  Pearsons  under  twenty-five  years  of  age, 
without  the  authority  of  their  curator,  Car  leva  l^  ibid.  n.  1130.  Sd, 
Agriculturists  {labradorefi)^  even  in  case  of  submitting  themselves  to 
the  nearest  royal  corregidor,  or  to  the  head  of  the  district,  L.  25.  cap. 
4.  tit.  21.  lib.  4.  Rec.  [L.  15.  tit.  31.  lib.  11.,  L.  6.  tit.  11.  lib.  10.  Nov. 
Rec]  4lh,  Poor  persons,  Car/eval,  ibid.  n.  1142.  5th,  An  attor- 
ney without  special  authority,  Carievalj  ibid.  n.  1143.  Jurisdiction 
by  its  constitution  cannot  be  submitted  to:  1st,  In  suits  ponding  in 
the  audiences,  which  cannot  be  invoked  to  the  council,  lA.  10.  and 
23.  tit.  5.  lib.  2.  Rec.  [L.  8.  tit.  1.  L.  23.  tit.  1.  lib.  5.  Nov.  Rec.]  2d, 
In  cases  of  the  value  of  thirty  thousand  maravedis^  the  cognisance  of 
which  belongs  to  the  councils  orcorporationsofcities  or  towns;  Prag- 
maiica  of  2&ih  June,  1619.  3dly,  In  causes  of  appeah  because  no 
appeal  can  be  preferred  but  to  the  immediate  superior  judge.  Carle* 
^aly  ibid.  sect.  5.  num.  1224. 

[245]  The  effects  of  ;jroro^a«o«  are,  1st,  That  this  jurisdiction 
passes  to  the  successor  in  office,  unless  the  submission  hath  been  per* 
aonal,^  Carievalj  ibid.  sect.  6.  n.  1234.  and  1235.  2d,  That  being 
made  to  the  judge  delegate,  it  is  at  an  end  with  the  delegation.  Car* 
levaly  ibid.  n.  1236.  dd,  That  the  sentence  given  by  the  judge  to 
whose  jurisdiction  submission  hath  been  made,  may  be  carried  into 
execution  by  him;  unless  the  assistance  of  another  jurisdiction  be  ne- 
cessary, as  happens  in  respect  of  the  ecelesiastical  judge,  who  cannot 
execute  his  sentences  without  the  assistance  of  the  secular  power,  LI. 
14  and  15.  tit.  1.  lib.  4.  Rec.  [LI.  4.  and  12.  tit.  1.  lib.  2.  Nov.  Rec.] 
4th.  That  when  once  the  submission  is  admitted  by  the  judge  he 
cannot  be  compelled  to  the  cognisance  of  the  cause,  CarlevaX  ibid.  n. 
1240.  5th,  That  the  judge  may  del^ate  this  jurisdiction  which  has 
been  submitted  to,  Carievalj  ibidi  n.  1241. 

Cap.  5.  From  the  royal  and  ecclesiastical  jurisdiction  emanate 
other  subordinate  or  inferior  ones,  known  under  the  name  of  fueras 
jMnmlegiado^y  such  are  the  military  jurisdiction,  those  of  the  univer- 
sities, and  of  the  inquisition,  &c,  but  such  as  can  in  no  way  prejudice 
or  affect  the  civil  or  royal,  from  whence  they  have  derived  their 
existence.  For  the  conservation  of  this  jurisdiction,  reference  is  had 
to  the  following  provisions,  1st,  That  no  ecclesiastical  jurisdiction  can 
impede  the  royal  under  pain  of  losing  its  privileges  {su  naturaleza)^ 

«  llielawqaotaddowiMitapiil/.    Sm  L.  17.  tit  4.  Part.  3. 
7  That  it,  to  the  judge  penonaUy. 
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and  its  temporalities  (tempor alidades),  LI.  3  and  4.  tit.  I.  lib.  4. 
Rec.  [L.  3.  and  4.  tit.  1,  lib.  4.  Nov.  Rec],  jointly  with  L.  12.  tit.  8. 
lib.  1.  Rec.;'  which  comprises  the  penalty  of  judsres  {conservadores) 
who  intermeddle  in  profane  or  lay  causes.  2d,  That  only  in  causes 
relating  to  benefices,  tithes,  and  in  crimnal  and  matrimonial  causes 
can  ecclesiastical  judges  cite  laymen  in  the  tribunal  or  jurisdiction 
(cabeza)  of  the  bishops,  L.  5.  tit.  1.  lib.  4.  Rec.  [L.  5.  tit.  1.  lib.  2. 
Nov.  Rec]  ^d,  That  ecclesiastics,  who  possess  temporal  jurisdiction, 
must  exercise  it  through  laymen,  L.  8.  tit.  3.  lib.  1.  Rec.  [L.  10.  tit. 
1.  lib.  2.  Nov.  Rec]  4th,-  That  the  corregidors  and  justices  must 
make  their  report  every  year,  if  the  ecclesiastical  judges  usurp  the 
royal  jurisdiction,  L.  17.  tit.  5.  lib.  3.  Rec  [L.  1.  tit.  15.  lib.  2.  Nov. 
Rec]  5th,  That  special  commissions  may  not  be  given  in  prejudice 
of  the  ordinary  jurisdiction,  except  when  it  shall  seem  fit  to  the  coun* 
cil,  U  10.  tit  9.  lib.  3.  Rec»  [L.  1.  tit  10.  lib.  4.  Nov.  Rec] 

Cap.  6,  These  jurisdictions  are  given  and  appropriated  by  the  king 
to  magistrates  who  judge  in  his  name.  Therefore  they  are  called 
judges,  which  implies  good  men  who  are  appointed  to  order  and  to 
administer  justice,  L.  l.tit  4.  P.  3.  [L.  1.  tit  4.  P.  5.]  Hence  [  246  ] 
it  is,  that  every  judge  ought  to  be  qualified,  of  good  manners  and 
habits,  and  endowed  with  the  qualities  expressed  by  L.  3.  tit  4.  P. 
3.  [L.  3.  tit  4.  P.  3.]  This  qualification  or  fitness  consists  in  age, 
science,  and  capacity.  In  respect  of  age,  no  one  under  twenty-six 
years  can  hold  a  judicial  appointment,^®  L.  2.  tit  9.  lib.  3.  Rec.  [L.  6. 
tit  1.  lib;  10.  Nov.  Rec]  As  regards  science,  every  judge  must  have 
studied  ten  full  years,^^  L.  2.  tit  9.  lib.  3.  Rec  [L.  6.  tit  1.  lib.  11. 
Nov.  Rec],  and  must  decide  by  the  laws  of  the  kingdom,  L.  4.  tit. 

I.  lib.  2.  Rec.  [L.  5.  tit.  2.  lib.  3.  Nov.  Rec]  Finally,  in  regard  of 
capacity,  neither  the  insane  {loco),  the  dumb,  the  deaf,  the  blind,  the 
habitually  infirm,  the  religious,  the  female,  nor  the  clergyman  can  be 
a  judge,  LL  7."  and  8.  tit.  9.  Ub.  3.  and  L.  10.  tit  3.  lib.  1.  Rec.  [LL 
4.  and  5.  tit  1.  lib.  11.  and  L.  5.  tit  9.  lib.  1.  Nov.  Rec] 

As  a  judge  ought  to  be  a  good  man  {hombre  bueno)^  it  is  inferred 
that  no  man  of  ill  conduct  can  be  judge  nor  alcalde,  L.  7.  tit  9.  lib.  3. 
Rec  [L.  4.  tit  1.  lib.  11.  Nov.  Rec]  2d,  Nor  he  who  receives  pre- 
sents for  administering  justice,  L.  5.  tit  9.  lib.  3.  Rec  [L.  7.  tit  1.  lib. 

I I.  Nov.  Rec]    3d,  That  no  one  can  be  such  in  causes  in  which  his 


>  Not  inscrtod  in  the  JVbo.  Ree, 

*  The  law  quoted  teenii  to  forbid  it  altog^ether.     Vide  L.  I.  tit.  10.  lib.  4.  Nor.  Reo. 

^  And  the  penalty,  in  laeh  person  occepting  it,  is,  bj  the  law  quoted,  inoapacity  to 
hold  the  like  or  other  offices  in  fiilure.  Paladot  aaya,  that  the  age  stated  in  the  text  is, 
with  reference  only  to  a  professional  judge  (Jtetrodo);  and  that  L.  2.  tit.  9.  lib.  3  Ree.  (L, 
a  tit  1.  lib.  n.  Nov.  Rec.),  does  not  alter  L.  3.  tit.  9.  lib.  S  Rec  (L.  3.  tit  t  lib.  11.  Nov. 
Rec),  which,  in  respeet  to  the  office  of  an  ordinary  or  unprofessional  judge  {Jutx  orcb- 
iMrio),  allow*  a  persen  of  twenty  years  of  age  to  hold  it 

"  Thie  law  relates  to  the  inoompeteoey  of  a  slave  to  be  judge. 

»  Tho  civil  or  canon  law  is  understood,  adds  Paiacum* 
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relations  and  friends  (allegados)  are  interested,  LI.  9."  and  10.'^  tit 
4.  P.  3.  [LI.  9.  and  10.  tit.  4.  P.  3.] 

The  obligations  of  judges  are' very  numerons,  and  do  not  property 
belong  to  the  objects  of  our  institutes.  Reference  is  made  to  LI.  6, 
7,  Sy  12,  13,  14,  15,  and  16.  tit.  4.  P.  3.  and  LI.  3.  and  16.  tit.  9.  lib. 
3.  Rec.  [LI.  6,  7,  8, 12, 13,  14,  15,  and  16.  tit  4.  P.  3.  and  L.  3.  tit 
1.  and  tit  35.  lib.  11.  Nov.  Rec] 

Cap.  7.  There  are  three  kinds  of  judges,  ordinary,  delegated,  and 
arbitrators  or  judges  of  fact  (arbilros).  The  ordinary  are  persons 
who  are  ordinarily  appointed  to  perform  their  offices  in  regard  of 
those  over  whom  they  are  to  decide  in  places  in  which  they  have 
jurisdiction,  L.  1.  tit  4.  P.  3.  [L.  1.  tit  4.  P.  3.]  In  this  class  are 
comprehended  all  judges  who  are  appointed  officially  by  the  king,  as 
magistrates  (corregidores),  alcaldes,  &c.,  L.  1.  tit  4.  P.  3.;  with  regard 
to  whose  powers,  privileges,  and  other  things  belonging  to  their  office 
and  duties,  there  are  various  provisions  collected  in  various  titles  of 
Lib.  2.  Rec.^^  which  ought  to  be  studied  with  reflection. 

Delegated  judges  are  those  appointed  to  hear  and  determine  (air) 
[  247  ]  certain  or  specific  suits  by  command  of  the  king  or  of  other 
judges  ordinary  (jueces  ordinarios)^  L.  19.  tit  4.  P.  3.  [L.  19.  tit  4. 
P.  3. ;]  and  it  is  to  be  observed  that  he  who  is  delegated  by  the  king 
may  commit  to  another  his  delegation,  but  not  he  who  is  delegated 
by  the  ordinary  judge,  L.  19.  tit  4.  P.  3.  [L.  19.  tit  4.  P.  3.]  In  the 
person  delegated  by  the  ordinary  judge  these  fDur  circumstances 
ought  to  concur.  1st,  That  he  exercise  his  jurisdiction  in  the  terri** 
tory  of  the  person  delegating.  2d,  That  the  cause  or  suit  over  which 
the  delegation  devolves  be  within  the  cognisance  of  the  person  dele- 
gating. 3d,  That  it  be  not  of  that  number  which  cannot  be  delegated 
according  to  L.  18.  tit  4.  P.  3.  [L.  18.  tit  4.  P.  3.]  4th,  That  he 
investigate  the  cause  to  which  he  is  commissioned,  abiding  in  the 
place  directed  by  the  commission  or  appointed  by  the  person  dele* 
gating,  L.  17.  tit  4.  P.  3.  [L.  17.  tit  4.  P.  3.]  These  circumstancae 
are  not  necessary  with  respect  to  the  person  delegated  by  the  king, 
who  before  setting  out  on  his  commission  ought  to  qualify  himself 
with  the  solemnities  of  the  oath,  and  other  requisites  expressed  by  L» 
18.  cap.  19.  and  20.  tit  26.  lib.  8.  Rec.^^  [L  1.  tit  14.  lib.  4.,  L.  IL 
tit  34.  lib.  5.,  L.  16.  tit  27.  Ub.  4.,  L.  3.  tit  14.  lib.  4.,  and  L.  3.  tit 
10.  lib.  4.  Nov.  Rec.,]  not  being  able  to  give  as  his  sureties  any  of  the 
officers  who  shall  accompany  him,  nor  the  escribano  de  camara. 

^  In  civil  cMet,  it  appears  he  may  delegate  another  peraoa  to  decide,  but  not  in  crimi- 
nal,  note  3  glow,  said  kw. 

14  This  lavr  forbids  a  person  to  be  judge  in  hb  own  cause,  aa  also  when  he  has  beea 
pi^viously  the  advocate  or  counsellor. 

M  See  tit  1 1.  lib.  7.  Nov.  Rec. 

i<  PalacioB  says,  that  this  law  is  erroneously  oited;  that  L.44.  tit  4.  lib.  3.;  U.  16.  mod 
40.  tit.  6.  lib.  3.;  and  L.  7.  tit.  1.  lib.  8.  Rec ;  (L.  1.  tit  13.  lib.  74  L.  9.  tit  1.  lib.  4^  L.  4, 
tat  11.  lib.  7.;  and  L,  11.  tit  34.  lib.  12.  Nov.  Rec^)  with  some  other  laws,  treat  of  this 
matter. 
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^uio  28.  tit  lO.  lib.  2.  Rec.  [Nota  6.  tit  10.  lib.  4.,  Nota  15.  tit  10. 
lib.  4.  Not.  Rec.,]  explains  the  mode  in  which  these  judges,  commis- 
sioned by  the  council  {c^nve;o)j  must  proceed  in  commissions  de  ofitiio, 
not  being  allowed  to  be  accompanied  by  agents  (diligencieros)  or 
fiacals,  A^K/o  9.  tit  I.  lib.  8.  Ree.  [Nota  7.  tit  10.  lib.  4.  Nov.  Rec.;] 
nor  to  exceed  the  bounds  prescribed  to  their  powers,  •Suto  4.  tit  1. 
lib.  8.  Rec.  [L.  14.  tit  34.  lib.  12.  Nov.  Rec.]  Their  commission  being 
completed,  they  ought  to  give  an  account  of  it  to  the  council  within 
twenty  days,  L.  46.  tit  4.  lib.  2.  Rec.  .[L.  8.  tit  10.  lib.  4.  Nov.  Rec] 
without  whose  certificate  they  cannot  obtain  that  from  the  fiscal  of 
having  given  an  account  of  the  penalties  or  fines  of  the  camara, 
^uio  3.  tit  13.  lib.  2.  Rec  [Nota  4.  tit  10.  lib.  4.  Nov.  Rec]  The 
persons  whom  these  judges  shall  condemn,  ought  to  present  them** 
selves  to  the  council  within  fifteen  days,  if  within  the  walls  of  the 
dty  {los  puertas)^  and  within  forty  days  if  without  the  city,  %3ulo  5. 
tit  14.  lib.  2.  Rec  [Nota  2.  tit  14.  lib.  4.  Nov.  Rec] 

These  delegations  are  made  for  two  purposes,  either  for  the  full  or 
entire  cognisance  of  the  cause  to  definitive  sentence,  or  for  conducting 
the  process  (acinar  el  proceso)^  the  judge  delegating^  reserving  to 
himself  the  pronunciation  of  the  sentence,  L.  1.  tit  4.  JP.  3.  [L.  1.  tit 
4.  R  3.] 

Every  delegated  judge  ought  to  decide  according  to  the  orders  of 
the  persons  delegating,  L.  1.  tit  4.  P.  3.  [L.  1.  tit  4.  P.  3.;]  and  from 
this  principle  it  follows,  that  he  can  only  hear  the  cause  delegated  and 
its  accessory,  without  which  the  commission  cannot  be  carried  into 
effect  (expedirse),  LI.  19.  and  20.  tit.  4.  P.  3.,  L.  46.  tit  10.  P.  3.  [LL 
19.  and  20.  tit  4.  P.  3.,  L.  46.  tit  10.  P.  3.]  2d,  That  it  is  in  the  power 
of  the  person  delegating  to  saspend  him  from  the  exercise  of  the 
office  delegated  whenever  he  pleases,  L.  19.  tit.  4.  P.  3.  [L.  [  248  ] 

19.  tit.  4.  P.  3.]  3d,  That  the  person  delegating  may  take  cognisance 
of  (oir)  the  action  of  reconvention^  and  the  agreement  by  the  parties 
to  refer  to  arbitrators  (compromisos)  upon  matter  appertaining  to  the 
commission,  although  nothing  relating  thereto  be  expressed  in  it,  L. 

20.  tit  4.  P.  3.  [L.  20.  tit  4.  P.  3.]  Delegated  jurisdiction  is  termi- 
nated, 1st,  By  the  revocation  of  the  person  delegating,  L.  21.  tit  4. 
P.  3.  [L.  21.  tit  4.  p.  3.]  2d,  By  the  non-exercise  of  it  within  the 
year  by  the  person  delegated,  L.  35.  tit  18.  P.  3,  [L.  35.  tit  18.  P.  3.] 
3d,  By  the  death  of  the  person  delegating,  or  of  any  of  the  parties 
before  the  commission  is  entered  on  {principiarse)^  L.'21.  tit  4.  P.  3. 

S k  21.  tit  4.  P.  3.;]  for  the  delegation  once  acted  on  is  perpetuated, 
fwa,  ibid.  n.  11.    Of  the  delegation  of  the  coroner  or  judge  of 
inquest  {juez  pesquisidor)^  we  will  treat  in  the  11th  title. 

Arbitrators  (arbiiros)  are  mediating  judges  {juecea  avemdores)^ 
who  are  chosen  and  appointed  by  the  parties  to  decide  the  matter  in 
dispute  between  them,  L.  23.  tit  4.  P.  3.  [L.  23.  tit  4.  P.  3.]  These 
are  of  two  kinds:  the  first  named  by  the  parties  in  order  that  they 
may  determine  according  to  law,  and  the  others  appointed  by  them 
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83  friends  to  adjust  or  compose  the  matter  that  is  subniiUed  to  them. 
Here  we  shall  speak  of  the  first. ^^ 

From  what  has  been  explained,  the  following  axioms  are  derived* 
Ist,  That  the  arbiter  is  in  the  place  of  the  judge^  although  he  is  «iot 
properly  so.  2d,  That  in  order  to  be  elected  arbiter,  the  compromisa 
or  submission  of  the  parties  is  required,  and  the  acceptance  of  the 
person  chosen.  3d,  That  the  arbiter  be  bound  to  take  cognisance  of 
and  decide,  or  give  his  award  in  the  cause.  4th,  That  the  parties 
are  bound  to  obey  the  sentence  or  fulfil  the  award. 

From  the  first  principle  it  is  inferred,  1st,  That  no  person  can  be 
an  arbiter  who  is  subject  to  the  legal  impediments  by  which  we 
have  said  a  person  is  prevented  from  being  a  Judge.  2d,  That  no 
one  can  be  arbiter  in  his  own  cause,  unless  for  an  injury  or  insult, 
L.  24.  tit.  4.  P.  d.  [L.  24.  tit  4.  P.  3.]  3d,  That  the  sentence  given 
by  an  arbiter  cannot  be  revoked  by  reason  of  his  minority,^*  L.  5.  tit. 
4.  P.  3.  [L.  5.  tit  4.  P.  3.]  4th,  That  the  ordinary  judge  cannot  be 
arbiter,  except,  indeed,  to  approve  the  submission  or  compromise  of 
the  parties,  L.  24.  tit  4.  P.  3.  [L.  24.  tit  4.  P.  3.]  Carkvai,  du- 
puta  2.  sect  4.  num.  1212. 

From  the  second  principle  it  follows,  1st,  That  all  those  who  can 
bind  themselves  and  alienate  property,  may  compromise  or  submit 
to  arbitration,  Valeron  de  trans,  tit  4.  queest.  5.  n.  1.  2d,  I'hat  this 
compromise  or  reference  should  be  accompanied  with  a  certain  con- 
ventional penalty,  L.  26.  tit  4.  P.  3,"  [L.  26.  tit  4.  P.  3.]  3d,  That 
[  249  ]  the  arbitration  bond  (compromiso)  be  authorised  by  the  signa- 
ture of  a  public  escri))ano,  and  set  forth  the  suit  which  gives  rise  to  the 
reference,  the  names  of  the  arbiters,  the  mode  in  which  they  must 

froceed,  and  every  thing  necessary  for  the  said  purpose,  L.  23.  tit.  4. 
*.  3.  [ll  23.  tit  4  P.  3.]    4th,  That  an  arbitration  or  compromise  is 
only  valid  with  regard  to  a  doubtful^  cause,  VuUrony  ibid.  q.  4.  and 

• 

vf  Wood,  in  hi8  Imt.  Civ.  Law,  p.  326.  book  4.  cap.  3.  nya,  there  w  an  arbitrator  ami 
an  arbiter;  an  arbitialor  is,  propiirly,  a  reooncilcr  or  moderator,  aGcordin|r  to  equity  and 
truth.  Arbiter  is  the  kind  here  treated  of,  and  aach  aa  deacribed  in  L.  4.  tiL  17.  lib.  1 1. 
Nov.  Rec.,  as  orbitro  juris;  and  the  other  arbitrator,  juez  amigo,  or  arbitro  arbiirmdor: 
both  aorta  are  also  distinctly  treated  of  in  the  luw  quoted  in  the  text,  L.  23.  tit  4.  P.  3. 
and  a  penalty  ia  therein  recommended  to  be  inaerted  in  tlje  arbitratioD  bobda  for  Ihe 
performance  of  the  award  in  both  cases. 

IB  Because  the  parties  have  cxprcsitly  consented  to  hia  appointment 

I*  Vide  also  L.  83.  tit.  4.  P.  3.  Though  there  is  no  penalty  annexed  to  the  suboda- 
aton,  aaya  Wood,  insL  p.  327.  b.  4.  c.  3^  yet  an  action  in  factum  will  Ko  for  the  per- 
formance of  it  Palacioi,  referring  to  LI.  3.  tit  16.  lib.  5.;  and  L.  4  tit  31.  lib.  4.  Rec 
(Ll.  L  tit  I.  lib.  10.;  and  4.  tit  17.  lib.  11.  Nov.  Rec;)  aava,  a  eompromiae  may  be  wiUi 
or  without  a  penalty,  and  the  one  is  of  equal  validity  with  the  other. 

*>  Porhapa  this  is  more  strictly  with  respect  to  tramaceion,  which  ia  de6ned  a  oon* 
cord,  or  agreement  of  an  uncertain  and  doubtful  suit,  both  litiganta  yielding  up  part  of 
their  preteneea  on  each  side;  the  case  mast  be  doubtful,  and  something  moat  bo  given  or 
done.  If  the  matter  ia  certain  in  its  nature,  a  transaction  upon  it  is  null  and  void: 
Wood,  InoL  C.  £>.,  p.  336.  b.  4.  ch.  3.  The  law  of  the  Nov.  Rec  quoted,  does  not,  by  its 
letter,  go  to  the  length  of  the  position  in  the  toxt;  but  Axooedo,  in  hia  eomment  on  thm 
aame,  L.  4.  tit  81.  Tib.  4.  Rec  ii.  81.  aupports  it,  and  aaya,  that  onoertainty  ia  the  fml»» 
atanoe  of  the  tranaaetion;  and  thai  arbitration  (eampramtaavm),  ia  like  Buto  it  Vidm 
Ihia  laat  author  «a  this  kw. 
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L.  4.  tit  21.  lib.  4,  Rec.  [L.  4.  tit.  17.  lib.  II.  Nov.  Rec]  5th,  That 
compromise  or  arbitration  with  respect  to  public  crimes  or  offences, 
and  causes  of  matrimony  is  not  valid,  L.  24. ^it.  4.  P.  3."  [L.  24.  tit 
4.  P.  3.]  6lh,  That  those  only  can  compromise  or  refer  to  arbitra- 
tion who  can  sue;  and,  therefore,  the  minor  must  have  the  authority 
of  bis  curator,  L.  25.  tit  4.  P.  3.,  [L.  25.  tit.  4.  P.  3.]  and  the  proc- 
tor or  judicial  attorney  {&  plcytos)  a  special  power  for  the  purpose, 
unless  he  have  a  full  and  absolute  power  to  perform  completely  all 
things  in  the  suit,  L.  19.  tit  5.  P.  3.  [L.  19.  tit  5.  P.  3.]  Vaieron,  tit 
4.  q.  5.  d  u.  8.  al  12. 

Hence  also  it  follows,  7th,  That  no  one  can  be  compelled  by  the 
ordinary  judge  to  accept  the  appointment  of  arbiter,  L.  29.  tit  4.  P. 

3.  [L.  29.  tit  4.  P.  3.]  8th,  That  a  person  may  allege  the  following 
excuses  for  being  exempted  from  this  commission.  1st,  The  parties 
having  moved  the  subject  of  arbitration  before  the  ordinary  judge. 
2d,  The  parties  having  changed  the  arbiters.  3d,  By  reason  of  the 
injury  or  prejudice  that  may  ensue  to  him.  4th,  On  account  of  being 
occupied  in  a  public  office  or  charge,  or  in  the  care  of  one's  own 
property.    5th^  On  account  of  sickness,  L.  30.  tit.  4.  P.  3.  [L.  30.  tit 

4.  P.  3. 

From  the  third  principle  it  is  inferred,  that  the  arbiter  must  pro- 
ceed according  to  the  rules  of  law,  in  conformity  to  the  powers 
which  the  parties  shall  give  him,  L.  26.  tit  4.  P.  3.  [L.  26.  tit  4.  P. 
3.]  2d,  That  sentence  ought  to  be  awarded  on  the  cause  of  arbitra- 
tion, and  on  no  other,  which  is  not  accessary  to  it,  in  the  place  and 
within  the  term  appointed,  if  the  parties  should  not  prorogue  it;  and 
if  no  particular  time  hath  been  agreed  on,  that  of  three  years  is 
understood  according  to  law,  LI.  32.  and  37.  tit  4.  P.  3 .»  [LI.  32.  and 
37.  tit  4.  P.  3.]  3d,  That  if  any  of  the  arbiters  be  absent,  the  others 
cannot  determine  the  matter  of  reference  without  the  fresh  consent 
of  the  parties,  L.  32.  tit.  4.  P.  3.  [L.  32.  tit  4.  P.  3.]  4th,  That  if 
the  arbiters  differ,  a  third'  person  or  umpire  is  chosen  by  the  same 
parties,  or  by  the  ordinary  judge,  LI.  26.  and  29.  tit  4.  P.  3.  [LI.  26. 
and  29.  tit  4.  P.  3.]  5th^  That  the  sentence  or  award  pronounced 
by  arbiters  on  a  feast  day  (dta/eriado)  is  not  valid,  unless  [  250  ] 
it  were  by  those  of  the  second  dass  or  arbitrators,  L.  32.  tit  4.  P.  3. 
[L.  32.  tit  4.  P.  3. J  6th,  That  the  causes  being  many,  the  arbiters 
may  pronounce  sentence  on  each  in  particular,  unless  the  parties  had 
*  agreed  to  the  contrary,  L.  32.  tit  4.  P.  3.  /i/^/t.  [L.  32.  tit.  4.  P.  3.] 
By  the  fourth  prmciple  it  is  established,  1st,  That  the  parties  must 
obey  the  award  within  the  term  that  is  prescribed  by  the  arbiter, 
and  if  no  term  hath  been  prescribed,  within  four  months  under  the 
penalty  stipulated,  L.  33.  tit.  4.  P.  3.  [L.  33.  tit  4.  P.  3.]    2d,  That 

^  This  Uiw  ftdds  tboM  regarding  banwhrnent,  Kberty  tad  slaTerf. 

•  P4JMtM  itatOT.  it  M  Law  S7.  tit  4  P.  3.,  which  nys  that  the  award  sboold  be 
■Mde  99  MOO  as  powible,  bo  tliat  it  may  not  be  prolonfcd  beyond  three  yean  from  the 
dmf  of  the  eabmiaaioo  of  the  arbitration.  He  add*,  there  is  no  L.  37*  in  the  title  of  the 
Jpmritdm  cited  in  the  text,  and  he  is  borne  oat  to  the  extent  of  hie  statement 
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the  parties  will  be  exempted  from  the  payment  of  (his  penalty  on 
account  of  being  unable  to  comply  with  the  award,  by  the  lawful 
impediment  of  infirmity,  royal  service,  &c:,  L.  4.  tit.  4.  P.  3.  [L.  4. 
tit.  4.  P.  3.]  3d,  That  the  award  which  is  contrary  to  law,  good 
customs,  or  is  impossible  to  be  fulfilled,  or  pronounced  through 
subornation  or  enmity,  or  beyond  the  limits  of  the  matter  submitted, 
is  not  obligatory,  LL  31.  and  34.  tit  4.  P.  3.  [U.  31.  and  34.  tit.  4.  P. 
3.]  4th,  That  there  is  no  appeal  from  the  award,  because  whoever 
will  not  abide  by  it,  is  absolved  from  it  by  paying  the  conventional 
penalty;  and  if  there  be  none  agreed  on,  by  signifying  his  dissent 
to  the  opposite  party  within  ten  days  after  the  award  is  pronounced, 
L.  35.  tit,  4.  P.  3.  [L.  35.  tit  4.  P.  6.]  5th,  That  exclusively  of  these 
cases,  the  ordinary  judge  may  compel  the  fulfilment  of  the  award  at 
the  instance  of  anv  of  the  parties,  L.  35.  tit  4,  P.  3.  [L.  35.  tit  4^ 
P.  3.] 

From  all  that  has  been  said,  it  is  inferred,  1st,  That  the  office  of 
arbiter  is  at  an  end  by  the  death  of  any  of  the  parties,  unless  the 
heirs  be  expressly  bound  by  the  submission,  in  which  case  the  arbi- 
tration may  be  proceeded  in  with  citation  to  them,  [L.  28.  tit  4.  P. 
3.  [L.  28.  tit  4.  P.  3.]  2d,  That  the  office  is  at  an  end  by  the  civil  or 
natural  death  of  the  arbiters,  L.  28.  tit  4.  P^  3  [L.  28.  tit  4.  P.  3.] 
3d,  By  the  loss  or  destruction  of  the  thing  in  dispute,  L.  28.  tit.  4.  P. 

3.  [L.  28.  tit  4.  P.  3.]  4th,  By  reason  of  the  time  allowed  for  the  com- 
pletion of  the  compromise,  or  reference  having  expired,  L.  27.  tit 

4.  P.  3.  [L.  27.  tit  4.  P.  3.] 

Cap.  8.  Trial  is  the  legal  debate  or  controversy,  and  decision  of  a 
cause  before  and  by  a  competent  judge.  Trials  are  divided  princi- 
pally, 1st,  Into  ordinary,  extraordinary,  and  summary.  Ordinaiy  trial 
is  that  in  which  the  proceeding  is  carried  on  according  to  the  order 
and  solemnities  of  law.  Extraordinary  is  that  which  is  carried  or 
without  this  solemnity:  summary  is  that  when  the  process  is  carried  on 
simply,briefly  without  the  form  or  solemnity  of  law,  HeviOy  Cur.  Filtp. 
p.  l.§8.num.  2.  2d,  Trials  are  divided  into  civil,  criminal,  and  mixed, 
[  251  ]  by  reason  of  the  cause;  if  this  cause  is  merely  civil,  rela- 
tive to  the  particular  interest  of  the  person,  it  is  called  a  civil  trial 
or  suit  (Juicio  civil):  when  the  cause  appertains  to  any  crime,  the 
trial  is  criminal:  and  it  will  be  mixed  if  it  participates  of  both  civil 
and  criminal.  Lastly,  a  trial  may  be  divided  into  petitory  and  pos- 
sessory, accordingly  as  it  may  have  for  its  object  the  possession  or  the 
property. 
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Thbrx  often  arises  a  doubt  who  is  the  legitimate  and  competent 
jadge  of  the  cause.  The  determination  of  this  point  depends  on  the 
knowledge  of  the.nature  and  diversity  of  jurisdictions  (fueros). 
'  Cap.  1.  Jurisdiction  (fuero)  is  the  place  of  trial  where  the  right  and 
joslicd  of  the  parties  who  Utigate  are  discussed,  Hetna,  Cur.  Filip. 
p.  1.  §  5.  num.  1.  Jurisdiction  being  diBcular  and  ecclesias-  [  252  ] 
tical,  each  has  its  peculiar  jurisdiction  [fueroy  for  the  causes  which 
belong  to  it;  whence  arises  the  distinction  of  ecclesiastical  and  secular 
jurisdiction,  to  which  ought  to  be  added  thd  third  species  of  mixed 
jarisdiction,  regarding  causes  which  belong  to  both  jurisdictions;  of 
which  kind  are  the  causes  respecting  the  payment  or  non-payment  of 
ecclesiastical  tithes;  respecting  pious  bequests,  and  the  execution  of 
testaments,  if  the  year  of  the  executorship  hath  passed  by  without 
dicpir  being  fulfilled,  IkviOy  ibid.  §  5.  num«  13. 

The  rule  is,  that  to  the  ecclesiastical  jurisdiction  belong  spiritual 
causes,  and  those  annexed  to  them;  such  are  the  causes  relating  to  the 
right  of  patronage,  tithes,  first-fruits,  marriages,  burials,  benefices,  &c. 
Lb  5.  tit.  1.  lib.  4.  Rec.'  [L.  5.  tit  1.  lib.  2.  Nov.  Rec];  it  being  ob- 
served that  patrimonial  suits,  and  other  ecclesiastical  ones  relating  to 
benefices,  must  be  entertained  in  the  audiences,  L.  21.  tit.  4.  lib.  1. 
Re&V  the  reader  is  referred  to  Bobadiita  in  his  PoUticay  lib.  2.  c.  17 
and  18,  where  he  treats  fully  of  the  causes  belonging  to  every  kind  of 
jurisdictions  {fatroa). 

There  are  seven  causes^  from  which  the  diversity  of  jurisdictions 
{fueros)  proceeds,  and  Whidi  render  the  judge  competent  for  the  cog* 
Disance  of  them. 

Ist,  Domicile,  so  that  any  person  may  be  sued  before  the  judge  of 
the  place  where  he  is  found  settled,  L.  32.  tit.  2.  P.  3.  [L.  32.  tit.  2. 
P.  3.] 

2d,  Birth-place  {pairia)^  provided  the  defendant  be  not  absent 

1  It  is  difficaH  to  find  different  wordi  to  express  the  meaning'  of  juri$diction  and  futro. 
Jnriadiction,  with  us,  means  both  teg^al  authority,  or  power  of  judfrinfr*  and  the  district  or 
phoe  to  which  that  authority  eztends:  in  Spanish,  the  wwdjurtBdiecion  is  used  to  denote 
the  first,  mndfiterQ  the  latter,  and /tf era  also  means  the  tribunal  of  the  jud|[e. 

>  Pmlaeiot  says,  this  law  is  erroneously  cited  for  L.  56,  tit.  6.  p.  1. 

s  Not  inserted  in  the  Nov.  Ree,  PuU!eio$  says  it  is  erroneously  cited  for  Aut,  2.  tit.  6. 
lik  I.  Ree.  (L.4.  tit  21.  lib.  I.  Nov.  Rec) 

«  Pmlmeim  says,  L.  39.  tit.  9.  P.  3.  points  oat  fourteen  causes;  but  thot  they  are  eom. 
monly  reduced  to  Ibar,  whidi  are  domicile,  contract,  crime,  and  situation  or  place  of 
thing. 
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from  it,  L.  32.  tit.  2.  P.  3.  [L.  32.  tit.  2.  P.  3.]  Carleval,  tit.  I.  disp. 
2.  qurost  2.  num.  63w 

did.  The  place  where  the  property  is  situate,  although  the  defendant 
be  not  a  native  of  it,  nor  domiciled  there,  L.  32.  tit.  2.  P.  3.  [L.  32. 
tit.  2.  P.  3.] ;  but  this  is  understood  when  the  plaintiff  institutes  a  real; 
and  not  a  personal  action,  Car/eval^  ibid,  qua^t.  3.  num.  151. 

4th,  The  place  where  the  contract  is  entered  into  which  gives  rise 
to  the  suit,'  L.  32.  tit  2.  P.  3.  [L.  32.  tit  2.  P.  3.] 

5th,  The  heir  may  be  cited,  in  quality  of  heir  and  successor,  before 
the  competent  judge  of  his  deceased  ancestor,  L.  32.  tit.  2.  P.  3.  [L. 
32.  tit  2.  P.  3.],  provided  he  be  not  a  clergyman  (clerigo) ^vrho  is  pri- 
vileged as  to  his  jurisdiction,  Carltval^  ibid,  qusst.  num.  307. 

6th,  The  commission  of  crime  requires  the  prosecution  and  pmi- 
ishment  of  the  delinquent  in  the  place  where  he  perpetrated  it,  ll  32. 
tit  2.  P.  3.  [L.  32.  tit.  2.  P.  3.] 

[  2S3  ]  7th,  Finally,  the  privilege  of  exemption  from  jurisdiction 
prevents  the  defendant  from  being  sued  but  before  the  judge  of  his 
jurisdiction.  These  privileges  are,  1st,  That  of  the  clergy,  to  be  sued 
in  all  cases  before  the  ecclesiastical  judge,  L.  50.  tit  6.  P.  1.  [L.  50. 
tit  6.  P.  I.]  and  L.  5.  tit.  3.  lib.  1.  Rec  [L.  3.  tit  1.  lib.  2.  Nov.  Rec.] 
This  privilege  extends  also  to  those  of  the  first  clerical  degree  (/onnt- 
rados)  provided  they  wear  the  tonsure  and  clerical  habit,  have  a 
benefice,  and  reside  on  it,  or  are  occupied  in  another  place  with  the 
license  of  the  bishop,  L.  1.  tit  4.  lib.  1.  Rec  [L.  6.  tit  10.  lib.  1.  Nov. 
Rec]  2d,  Religious  persons,  of  whose  causes  the  judges  conserva- 
tors (conservadorea)  have  cognisance,  in  virtue  of  bulls  and  apostolic 
induUoSy  possess  privilege  of  jurisdiction,  Carleval,  ibid,  sect  2. 
Knights  of  military  orders  must  be  sued  before  their  judges  in  crimi- 
nal causes;  and  in  civil  ones  belonging  to  the  commanderies  {eneofni-^ 
endas)  of  the  order;  but  in  other  civil  causes,  and  even  in  criminal 
ones,  in  many  cases  in  which  knights  commit  offences  as  such,  they 
are  subject  to  the  ordinary  jurisdiction,  •dvfo  9.  tit  1.  lib.  4.  Rec  [L. 
12.  tit.  8.  lib.  2.  Nov.  Rec]  Car  leva/ ^  ibid,  sect  3.;  and  the  king  be- 
ing the  supreme  master  of  these  orders,  he.  may  delegate  the  cogni- 
sance of  the  causes  of  knights  to  the  judges  he  may  think  fit,  •^uio 
2.  tit  1.  lib.  4.  Rec  [L.  10.  tit  8.  Ub.  2.  Nov.  Rec]  4th,  Matricu- 
lated students,  whose  judge  is  the  rector  of  the  university,  enjoy  the 
privilege  of  jurisdiction,  L.  28.  lit  7.  lib.  1.  Rec.  [L.  7.  tit  10.  lib.  12. 
Nov.  Rec],  except  in  cases  of  resistance  to  the  officers  of  justice,  or 
of  using  prohibited  arms.  5th,  Military  persons  possess  a  particular 
jurisdiction,  whose  judges  are  the  auditors  of  war,*  Orden,  MiliL; 
but  the  militia  are  subject,  in  the  first  instance,  to  the  ordinary  judge 
even  in  criminal  causes,  ^ulo  27, 28.  and  30.  tit  4.  lib.  6.  Rec.  [L.  12. 
tit  9.,  L.  10.  tit  2.  lib.  7.,  and  Wota  10.  tit  6.  lib.  6.  Nov.  Rec]     6th, 

s  Palaciw  obaorveii,  that  it  h  itated  by  Cowirrubia9^  cap.  1.  Praet.  Qn«eaf.,  that  in  or- 
der to  competency  of  jariMiiclion,  in  respect  to  the  place  of  contract,  it  ia  neceMary  that 
the  defendant  lie  fonod  in  it  at  the  time  the  action  ia  entered  a^inat  him. 

0  See  Proclamation  9lh  February,  1815,  Appendix  U. 
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Officers  of  the  inquisition  enjoy  their  own  jurisdiction  in  criminal 
causes  only,  except  when'  they  proceed  from  capital  {may ores) 
offences,  expressed  by  L.  18.  c.  4,  5,  and  6.  tit  1.  lib.  4.  Rec.  [L.  1. 
tit  7.  lib.  2.  N0ir.  Rea]  This  privilege  ceases  in  causes  relating  to 
the  felling  of  forests  {iala»  de  montes)y  ordinances  of  police,  and  re- 
sistance to  justice,  Cedula  of  ^ugusi  18M,  1673.^  7th,  Widows, 
wards,  poor  and  miserable  persons,  have  the  privilege  of  pleading  to 
the  jurisdiction  of  the  inferior  judge,  and  of  having  recourse  to  the 
superior  tribunals,  which  is  termed  caso  de  corie^  L.  5.  tit  3.  P.  3. 
[L.  5.  tit.  3.  P.  3.];  who  miserable  persons  are,  is  explained  [  254  J 
by  Car/ewzly  ibid,  sect.  7.  from  num.  529.  adjinem.  8th,  The  cog- 
nisance of  causes  of  the  royal  rents  is  reserved  to  the  superintendants 
and  subdelegates  of  the  royal  revenue  {real  hacienda),  Auto  2.  tit 
7*  lib.  9.  Rea  [L.  6.  tit  10.  lib.  6.  Nov.  Rec.],  who  have  also  cogni- 
sance of  the  causes  of  their  dependents,  when  such  causes  relate  to 
the  fulfilment  of  its  duty,  as  appears  by  various  decrees  of  his 
majesty.  Reference  may  be  had  to  L.  I.  cap.  3, 4,  and  5.  and  L.  2, 
cap.  2^.  and  2%.  tit  2.  lib.  9.  Rec  [L.  2.  tit  10.  lib.  6.,  L.  1.  tit.  14. 
lib.  10.,  L.  3.  tit  10.  lib.  6.  Nov.  Rec.]  9th,  The  prior  and  consuls 
of  the  city  of  Burgos*  have  exclusively  cognisance  of  suits  and  dis- 
putes which  may  occur  between  merchant  and  merchant,  with  re- 
spect to  their  dealings  and  affairs;  from  whose  sentence  there  is  only 
an  appeal  to  the  corregidor^  or  lord  mayor  of  the  city,  L.  1.  cap.  1, 
2.  4.  and  12.  tit  13.  hb.  3.  Rec.  [LI.  1,  2,  and  3.  tit  2.  lib.  9.  Nov. 
Rec.]  I'his  privilege  hath  been  extended  to  the  coneuiados  or  tribu- 
nals of  commerce  of  Madrid,  Bilbao,  and  Seville,  L.  1.  cap.  13.  and 
I..  2.  tit.  13.  lib.  3.  Rec. 

It  is  to  be  observed  that  all  these  jurisdictions  cease  in  causes  of 
tumult  and  popular  commotion,  so  that  the  guilty  are  subject  to  the 
ordinary  jurisdiction.  Order  {decreto)  of  2rf  October y  1766.  [L.  4.  tit 
11.  lib.  12.  Nov.  Rec] 

Cap.  2.  When  the  ecclesiastical  judge  intermeddles  in  the  cogni- 
sance of  causes  merely  profane,  the  parly  aggrieved  may  appeal  and 
protest  to  the  royal  assistance  against  the  injury.  Then  the  com- 
plainant presents  a  petition,  having  recourse  by  way  of  protection  to 
the  royal  tribunal  of  the  district  where  the  ecclesiastical  judge  resides, 
a  decree  or  writ  issued  by  the  ordinary  judge,  charging  the  ecclesias- 
tical to  rescind  for  the  term  of  eighty  days,  any  censure  he  may  have 
imposed,  and  ordering  him  to  remit  to  the  ordinary  tribunal  the  ori- 
ginal proceedings.  Having  seen  these  proceedings,  if  the  ordinary 
judge  declares  that  the  ecclesiastical  judge  has  done  wrong,  or  ex- 
ceeded his  jurisdiction  in  taking  cognisance  of  this  cause,  every  act 
is  annulled  or  revoked;  but  if  it  is  declared  that  he  has  not  exceeded 
his  jurisdiction,  the  proceedings  are  returned  to  him  in  order  that  he 
may  do  justice,  ^ut,  4.  cap.  2.  tit  1.  Ub.  4.  Bobadilla,  Lib.  2.  cap. 
17.  num.  182.  L.  39.  tit  5.  lib.  1.  Rec.^ 

7  Hot  in  ChroncAofrioal  Index  of  tfie  JVoi».  Rte, 

•  Ifot  iniaerted  in  Abv.  Rec.    Palacio$  layi,  it  ia  wrongljr  cited  for  L.  3a  tit  5.  lib.  9l 
(L.  2.  tiu  2.  lib.  2.  Nov.  Rec) 
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This  recourse  of  appeal  {reeuno  de  fuerza)^  whidi  they  call  a 
writ  of  prohilution^  [auto  de  iegos)^  is  founded  oa  the  defence  and 
protection  which  the  prince  affords,  in  order  that  eodesiaatics  may 
[  255  ]  not  injure  nor  oppress  his  vassals.  In  this  case,  there  inter* 
venes  an  extrajudicial  cognisance,  by  means  of  a  view  and  informa* 
tion  of  the  proceedings,  without  treatkig  of,  or  discussing  the  princi- 
pal matter  of  the  cause,  Salgado  de  Regid  proiecL  p.  1.  cap.  1. 
prelud.  5. 

With  respect  to  this  kind  of  recourse,  the  following  rules  must  be 
borne  in  mind:  tst,  That  it  does  not  take  place  in  matter  relating  to 
the  inquisition,  w9fi/o  3.  tit.  1.  lib.-  4.  Rec.  [L.  3.  tit  7.  lib.  2.  Nov. 
Rec.]  2d,  That  appeals  {reeursas  de  fuerza)  from  the  vicar  of 
Alcala  are  determined  in  the  council,  ^uio  15.  cap.  25.  tit.  4.  lib.  2. 
Rec  [Notas,  2.  6,  7.  9,  and  10  tit  5.  lib.  4.  Nota  4.  tit.  2.  lib.  2.  Note 
12.  tit  10.  lib.  12.  Nov.  Rec.]  3d,  That  appeals  from  ecclesiastical 
judges  with  respect  to  the  property  {egpoluM)  whioh  bishops  leave 
are  preferred  to  the  council,  w^u/o  23.  tit  4.  lib.  2.  Rec.;  [Nota  5.  tit 
2.  lib.  2.  Nov.  Rec.]  as  also  those  with  respect  to  excise  duties  {mil' 
loneaV  *duto  35.  tit  4.  lib.  2.  Rec  [L.  15.  tit  2.,  lib.  2.  Nov.  Rec] 
4th,  That  in  appeals  of  consequence  {de  gravedad^)  the  court  of 
goveniment  {aala  degobierno)  may  call  to  it  those  of  1500  {mil  y 
quinieniae)^  Jluto  71.  cap.  13.  tit  4.  lib.  2.  Rec  [L.  4.  tit  3.,  h.  2. 
tit  16.,  LI.  4  and  5.  tit  4.  L.  7.  tit  14.  L.  19.  tit  7.  lib.  4.  L.  8.  tit 
22.  lib.  11.  L.  9.  tit  9.  and  L.  12.  tit  27.  lib.  4.  Nov.  Reel  5th, 
That  the  appeals  of  the  Indians  go  before  the  council  of  the  Indies, 
L.  4.  tit  2.  lib.  2.  Rec.  de  Ind.,  which  repeals  •dulo  2.  tit  4.  lib.  2. 
Rec  [L.  4.  tit.  2.  lib.  2.  Rec  Ind.  Nota  3.  tit.  2.  lib.  2.  Nov.  Rec]  6th, 
That  friars  and  monks  may  have  recourse  to  the  council  from  any 
part  of  Spain  against  the  injuries  and  oppressions  of  their  superiors, 
L  40.  tit  5.  lib.  2.  Rec  [L.  9.  tit  2.  lib.  2.  Nov.  Rec]  7th,  That  the 
audiences  do  not  take  cognisance  by  way  of  appeal  {par  via  defuerta 
ef  things  relating  to  the  decree  of  the  council  of  Trent,  because  these 
applications  go  to  the  council,  L.  81.  tit  5.  lib.  Rec^  8th,  That 
these  suits  for  redress  of  judicial  injury  {pleytos  de  fuerza)  may  be 
sentenced  or  decided  on  review  (en  revista)^  L.  38.  tit  5.  lib.  1.  Rec^^ 

Cap.  3.  There  is  another  recourse  against  injury  {recurso  de 
fuerza)  when  the  ecclesiastical  judge  denies  or  refuses  the  appeal 
interposed  by  any  of  the  parties,  of  which  we  shall  treat  with  more 
propriety  in  the  9th  title.  Besides  the  case  referred  to,  if  the  ques- 
tion of  competency  is  raised  between  two  tribunals,  it  belongs  to  the 
fiscal  to  form  it;  and  then  each  tribunal  respectively  appoints  two 
ministers  or  agents  (ministros)^  and  both  consult  his  majesty  on  the 
appointment  of  the  fifth,  who  decide  the  competency;  this  is  to  which 

•  Vide,  3  Blaek.  Com^  p.  113  and  113.,  edit  1809. 

>o  Not  in  Nov.  Reeu  quare,  L.  8.  tit  5.  lib.  1.  Rec.  whioh  is  L.  9.  tit  &  lib.  1.  Nor. 
Rec: 

"  Not  in  Nw.  Recj  wrongly  cited  for  L.  3&  tit  5.  lib.  2.  Rec  (L.  33.  tit  K  lib.  5.  Nor. 
Bee.)    Pakuiu^ 
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belongs  the  cognisance  of  t^  cause,  wSv/o  10  and  12.^  tit  1.  lib.  4. 
Hec.  [Nota  5.  tit  1.  lib.  4.^oy.  Rec.*] 

Upon  this  particular,  it  ought  to  be  observed:  1st,  That  no  ques- 
tion of  competency  can  be  formed  with  the  tribunal  of  the  crusade, 
in  respect  to  the  recovery  of  the  subsidy,  •^tdo  4.  cap.  12.^  tit  1.  lib. 
4.  Rec  2d,  That  in  a  cause  relative  to  confiscated  property,  [  256  ] 
no  question  of  competency  is  formed,  •^i/^o  45.^^  cap.  1.  tit.  1.  lib. 
4.  Rec.^^  3d,  Nor  with  respect  to  causes  of  the  officers  of  the  inqui* 
sition;  if  the  council  shall  consider  that  they  are  of  that  class,  the  cog- 
nisance of  which  appertains  to  the  tribunals  of  ordinary  justice,  they 
may  consult  his  majesty,  ibid.  Jiuio  45.  cap.  2.  tit.  1.  lib.  4.  Rec.^^ 
4tb,  That  the  tribunal  of  the  inquisition  admits  the  competency  when 
the  royal  authority  {lajusiicia  real)  is  exercised  against  the  officers 
of  the  inquisition  for  crimes  committed  in  the  performance  of  their 
offices  and  duties,  ibid,  ^vio  45.  cap.  3.;'^  as  also,  if  it  shall  be 
doubted  whether  the  cause  in  its  origin  is  or  is  not  privileged,  idem, 
Muto  45.  cap.  4."  5th,  That  when  the  inquisition  answers  that  it 
does  not  admit  the  question  of  competency  (compeiencia),  it  must 
express  the  reason,  idem.  cap.  6.^' 

»  Not  in  iVoe.  J?ee. 

»  This  chapter  of  the  auto  quoted,  docs  not  appear  in  the  Nov.  Ree, 
M  Amto  5,  tajrs  Paladoo,  berr,  and  in  the  three  sobsequent  similar  references  in  the 
leaL  * 

»  Not  in  Nm.  Rec.  i«  Ibid.  it  Ibid, 

n  IbicL  » Ibid. 
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TITLE  III. 

or   THE   PLAINTIFF^   DEFENDANT,    PROCTOR    OR   ATTO&NET  AND  AD- 
VOCATE. 

[  257  ]  The  principal  persons  who  compose  the  court  or  trial  are, 
the  judge,  (of  whom  we  have  already  spoken,)  the  plaintiff,  the  de- 
fendant, the  proctor  or  attorney,  and  the  advocate. 

Cap.  I.  I'he  plaintiff  is  he  who  institutes  this  suit  or  demand  at 
law,  to  obtain  right  or  justice,  L.  1.  tit.  2.  P.  3.  [L  I.  tit.  2.  P.  3.]  The 
defendant  is  he  against  whom  any  suit  or  demand  at  law  is  instituted 
or  preferred,  ProL  tit.  3.  P.  3.  [Prol.  tit.  3.  P.  3.] 

[  258  ]  In  these  definitions  it  is  established,  1st,  That  the  plaititiff 
claims  or  alleges  some  right.  2d,  That  the  defendant  is  he  from 
whom  something  is  demanded.  From  the  first  principle  it  follows, 
1st,  That  the  child  or  grandchild  who  is  under  the  power  {enpotef- 
tad)  of  the  father  or  grandfather,  cannot  sue  him  except  it  be  on 
account  of  aliment,  or  on  account  of  the  deterioration  of  property,  which 
the  child  hath  acquired  from  another  person,  L.  2.  tit.  2.  P.  3.  [L  2. 
tit.  2.  P.  3.]  2d,  That  these  persons  being  free  or  exempt  from  pa- 
ternal authority  or  power,  may  sue  their  fathers  or  grandfathere, 
asking  first  permission*  through  motives  of  respect,  L.  3.  tit.  2.  P.  3. 
[L.  3.  tit.  2.  P.  3.]  3d,  that  the  person  under  25  years  of  age,  the 
dumb,  the  deaf,  the  insane  or  twn  compos  mentis  (/oco),and  prodigal, 
cannot  appear  ui  a  law  suit  in  quality  of  plaintiffs  or  defendants 
without  authority  of  their  curators;  and  not  having  them,  the  judge 
ought  to  appoint  them  officially,  LI.  7.  and  11.  tit.  2.  P.  3.,  and  LI. 

12.  and  13.  tit.  16.  P.  6.  [LI.  7.  and  11.  tit.  2.  P.  3.,  and  LI.  12.  and 

13.  tit  16.  P.  3.]  4th,  That  the  wife  cannot  appear  in  suit^without 
tiie  permission  of  her  husband,  L.  3.  tit.  3.  lib.  5.  Rec  [L.  12.  tit  1. 
lib.  10.  Nov.  Rec.,]  and  the  judge  may  also,  with  cognisance  of  the 
cause,  oblige  the  husband  to  give  bis  assent^  L.  4.  tit.  3.  lib.  5.  Rec 
[L.  13.  tit.  l.lib.  10.  Nov.  Rec.] 

From  the  second  principle  it  arises,  1st,  That  friars  and  monks 
cannot  be  sued,  and  the  cause  ought  to  be  carried  on  with  the  monas- 
tery, L.  10.  tit.  2.  P.  3.  [L.  10.  tit.  2.  P.  3.]  2d,  That  the  demand 
being  laid  against  any  corporation  (eonsefo),  or  university,  it  is  suf- 
ficient to  have  recourse  to  the  syndic  or  the  attorney  (/?roct/rr/£/or),  L- 
13.  tit.  2.  P.  3.  [L.  13.  tit.  2.  P.  3.]    3d,  That  in  causes  respecting  an 

• 

1 1.  c.  of  the  jtidgo. 

*  And  if  the  husband  refhsea,  tha  jodm  himfelf  may  rttat  tbs  wi6  the  aaooMtfT  per- 
mMqd,  L.  13.  tit  1.  lib.  10.  Not.  Rec,  oi  ^n. 
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inheritance,  the  heirs  are  lawfnl  defendants,  L.  14.  tit  2.  P.  3.  [L.  14. 
tit  2.  P.  3.]  and  if  they  shall  be  found  absent,  and  cannot  come,  the 
judge,  having  information  of  it,  appoints  a  curator  and  defender  of  the 
property,  L.  12.  tit  2.  P,  3.  [L.  12.  tit  2.  P.  3.] 

Cap.  2.  Any  person  may  be  a  party  to  a  suit  by  himself  or  by  at- 
torney, who  is  he  who  manages  or  conducts  any  suits  or  the  affairs 
of  another  by  command  or  desire  {mandado)  of  the  principal,  L.  1. 
tit  5.  P.  3.  [L.  1.  tit  5.  P.  3.;]  whence  result  the  following  axioms, 
1st,  That  only  the  absolute  master  of  his  affairs  may  appoint  an  at- 
torney. 2d,  That  the  latter  is  constituted  by  commission  (mandaio), 
and  lawful  power.  From  the  first  principle  it  is  deduced,  that  one 
under  twenty-five  years  of  age  cannot  appoint  an  attorney  without 
the  consent  of  his  curator,  unless  it  be  for  his  benefit,  LI.  2.  and  [  259  ] 
3.  tit.  5.  P.  3.  [LI.  2  and  3.  tit  5.  P.  3.]  From  the  second  principle  it 
is  inferred,  1st,  That  a  minor ,^  a  woman  {mvger),  a  madman,  {loco), 
a  deaf  person  (sordo),  a  prodigal,  a  clergyman,  a  religious  person 
(reHgiaso)^  and  a  powerful  person  [hombre  poderoso),  a  military 
man,  and  other  persons  employed  in  his  Majesty's  service,  cannot  be 
attorneys,  LI.  4,  5,  6, 7, 8,  and  9.  tit  5.  P.  3.  [LI.  4,  5,  6,  7, 8,  and  9. 
tit.  5.  P.  3.]  2d,  That  notwithstanding  what  is  expressed  in  L.  10. 
tit.  5.  P.  3.  [L.  10.  tit,  5.  P.  3.,]  one  must  sue  and  be  sued  in  the  pre- 
sent day,  in  the  audiences  and  chanceries,  through  the  medium  of  a 
proctor  or  solicitor  of  the  number  admitted,  who  before  exercising 
their  office  are  examined,  and  being  incompetent,  may  he  excluded, 
LL  1.  and  10.  tit  24.  lib.  2.  Rec.  [LI.  1.  and  12.  tit  31.  lib.  5.  Nov* 
Rec.]  They  cannot  prefer  any  allegation,  nor  petition  in  one  hall  or 
court  {9ala)  which  they  shall  have  preferred  in  anothec^  L.  9.  tit.  24. 
lib.  2.  Rec.  [L.  10.  tit  31.  lib.  5.  Nov.  Rec.]  They  ought  to  deliver 
to  the  advocates  the  money  and  writings  or  papers,  (e^m/iira^),  whidi 
the  parties  shall  send  them,  L.  7.  tit.  24.  lib.  2*  Rec.  [L.  8.  tit  31.  lib. 
5.  Nov.  R^.]  and  they  are  made  responsible  for  the  proceedings,  so 
that  they  must  return  them  within  the  terms  prescribed,  L.  4.  tit.  24. 
lib.  2.  Rec.  [L.  6.  tit  31.  lib.  5.  Nov.  Rec]  .3d,  That  when  the  attor- 
ney appears  in  the  suit,  he  must  exhibit  a  sufficient  power  or  author- 
ity, although  it  be  in  the  same  proceedings,  certified  or  attested  by  an 
advocate,  L.  2.  tit  24.  lib.  2.  Rec.  and  L.  24.  tit  16.  lib.  2.  Rec,  and 
LL  13.  and  14.  tit  5.  P.  3.  [L.  3.  tit  31.  lib.  5.  and  L.  3.  tit.  3.  lib.  11. 
and  L.  8,  tit.  10.  lib.  11.  Nov.  Rec  and  LL  13.  and  14.  tit  5.  P.  3.] 
4th,  That  the  attorney  cannot  exceed  the  limits  of  his  power,  nor  sub- 
stitute, unless  he  should  have  authority  to  do  so,  or  free  and  full  or 
ample  power  {unpoder  libre  y  lleno)^  L.  19.  tit  5.  P.  3.  [L.  19.  tit 
5.  P.  3.]  5th,  That  the  ratification  of  what  has  been  done  by  an  at- 
torney, considered  as  snch,  has  the  force  or  virtue  of  a  commission  or 
authority  (mandato),  L.  20.  tit  5.  P.  3.  [L.  20.  tit  5.  P.  3.]  6th, 
That  if  there  be  several  attorneys,  the  suit  must  be  carried  on  with 

*  Jadieial  attoriMy  {pmrafleyta$)  is  undentood,  wy  Pahdm;  for  a  person  above  seveo- 
toeo  jears  of  a^  may  be  an  extra-jadicial  attorney  {farm  ntgocm)^  L.  19.  tiL5.  P.  3. 
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him  who  begvn  it,  and  if  all  shall  commence  it,  it  will  be  sufficient 
that  one  of  them  prosecute  it  for  the  re^,  L.  18.  tit  5.  P.  3.  [L.  IS. 
tit.  5.  P.  3.]  7th,  That  if  the  power  of  the  attorney  should  appear 
doubtful  or  suspicious,  he  shall  not  be  permitted  to  pursue  it,  without 
giving  security  that  the  principal  shall  bold  as  firm  and  valid  what- 
ever he  shall  do,  L.  12.  tit.  5.  P.  3.  [L.  12.  tit.  5.  P.  3.J  8th,  That 
he  is  responsible  to  the  party  for  the  injury  (vafto),  which,  be  shall 
occasion  by  his  fault  {culpa),  L-  2Q.  tit  5.  P.  3.  [L.  26.  tit  5.  P.  3.] 
9th,  That  on  rendering  his  accounts,  he  shall  be  paid  his  expenses 
(gaslos),  except  they  should  be  incurred  through  his  bad  faith,  contu- 
macy, &c.,L.  25.  tit  5.  P.  3.  [L.  25.  tit  5.  P.  3.]  10th,  That  in  order 
to  demand  restitution  on  behalf , of  the  minor  or  the  child,  that  any 
one  retains  against  the  will  of  the  father,  or  to  accuse  as  suspicious  a 
[  260  ]  guardian,  a  special  power  is  necessary,  LI.  15, 16,  and  17.  tit 

5.  P.  3.  [LI.  15, 16,  and  17.  tit  5.  P.  3.]  Uth,  That  the  power  for 
suits,  or  judicial  power,  is  at  an  end  by  the  death  of  the  principal  or 
of  the  attorney,  if  it  happen  before  contestation,  but  not  if  after;  by 
revocation  or  renunciation,  provided  it  be  communicated  or  made 
known  to  the  party,  LI.  23,  and  24.  tit  5.  P.  3*  [LI.  23,and  24.  tit  5. 
P.  3.] 

Cap.  3.  An  advocate  is  a  person  who  advocates  the  cause  of 
another  or  his  own,  in  suing  or  defending,  L.  1.  tit  6.  P.  3.  [L.  1.  tit 

6.  P.  3.]  The  minor  of  17  years  of  age,  the  deaf,  the  dumb,  tlie 
madman,  the  prodigal,  the  friar,  a  woman,  an  infamous  person,  or 
one  guilty  of  a  heinous  offence  {delito  mayor),  a  jew,&c.,  cannot  be 
an  advocate,  LI.  2,  3, 4, 5,  and  6.  tit  6.  P.  3.  [LI.  2, 3,  4,  5,  and  6.  tit 
8.  P.  3.]  The  obligations  adherent  to  the  profession  of  an  advocate, 
are  comprehended  under  the  following  dispositions,  conformable  to 
our  laws,  1st,  That  no  one  can  be  an  advocate  without  being  first 
examined,  and  swearing  that  he  will  conduct  himself  faithfully,  and 
will  not  defend  unjust  causes,  LI.  1.  and  2.  tit  16.  lib.  2.  Rec.  [LI.  1. 
and  3.  tit.  22.  lib.  5.  Nov.  Kec.]  2d,  That  they  allege  facts  briefly,  and 
do  not  cite  laws,  L.  4.  tit  16.  lib.  2.  Rec.  [L.  1.  tit  14.  lib.  1 1.  Nov.  Rec] 
3d,  That  they  do  not  advocate  contrary  to  the  disposition  or  authority 
of  the  law,  L.  16.  tit  16.  lib.  2.  Rec.  [L.  13.  tit  22.  lib.  5.  Nov.  Rec.] 
4th,  That  they  first  see  the  proceedings,  and  do  not  allege  malicious 
things,  L.  13.  tit  16.  lib.  2.  Rec.  [L.  17.  tit  22.  lib.  5.  Nov.  Rec] 
5th,  That  the  advocate  who  hath  assisted  one  party  in  the  first  in- 
stance, may  not  assist  the  opposite  party  in  the  second,  L.  1 3.  tit  1 6. 
lib.  2.  Rec.  [L.  17.  tit  22.  lib.  5.  Nov.  Rec]  6th,  That  at  the  com- 
mencement of  the  suit,  thay  take  a  import  of  the  affair,  signed  by  the 
party,  L.  14.  tit  16.  lib.  2.  Rec  [L.  10.  tit  22.  lib.  5.  Nov.  Rec]  7th, 
That  no  one  discover  the  secret  of  his  party,  nor  abandon  the  cause 

^  ft  may  be  hero  observed  that,  in  Trinidad,  an  advocate,  praetisingf  in  the  tribanak 
there,  is  appointed,  under  the  character  of  defender  of  absent  persona,  to  de^d  or  sup. 
port,  judicially,  the  rights  and  interests  of  unrepresented  absent  defendants,  and  claima 
against  the  estate  of  deceased  intestate  persons,  whose  heirs  are  absent,  and'Unrepreseated 
intheet^ony.     Vsis  L.  13.  tit  Sl  P.  3. 
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vhich  he  shall  have  begim,  LI.  17.  and  22.  tit  16.  lib.  2.  Rec.  [LI. 
11.  and  12.  tit  22.  lib.  5.  Not.  Rec.]  Sth,  That  they  cannot  demand 
anything  on  account  of  the  success  of  the  suit,  L.  8.  tit  16.  lib.  2. 
Bee  [L.  22.  tit  22.  lib.  5.  Nov.  Rec.]  9tb,  That  no  one  may  advo- 
cate in  a  cause  in  which  his  father,  son,  son4n-Iaw,  or  father-in-law, 
are  judges  or  escribanos,  L.  34.  tit.  16.  lib.  2.  and  L.  7.  tit.  2^,  lib.  4. 
Rec.  [L.  2.  tit  14.  lib.  11.,  L.  29.  tit  22.  lib.  5.  and  L.  6.  tit  3.  lib. 
11.  Nov.  Rec]  10th,  That  they  may  not  ask  or  put  questions  or 
positions  upon  what  has  been  confessed  by  the  parties,  L.  4.  tit.  7. 
lib.  4.  Rec.  [L.  4.  tit  9.  lib.  11.  Nov.  Rec] 

With. respect  to  reporters  (relatores),  and  escribanos,  our  laws 
have  laid  down  the  most  fit  provisions,  which  are  found  collected  in 
Tides  17, 19, 20,  and  21.  lib.  2.  Rec. 
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TITLE  IV. 


OF  ACTIONS  AND  DEMANDS. 


[  261  ]  §  1.  Action  is  the  legal  demand  of  one^s  right' (tf/fiferecAoefe 
la  cosaque  sepreienda).  The  principal  division  of  actions,  according 
to  our  jurisprudence,  is  into  real,  personal,  and  mixed.  Bjr  real  action 
the  dominion  or  property  in  the  things  is  demanded  or  sued  for:  by 
personal,  the  right  which  belongs  to  one  in  virtue  of  any  contract:* 
the  mixed  partakes  of  both;  such  is  the  personal  action  strengthened 
or  confirmed  by  the  establishment  of  a  mortgage.  Actions  are  also 
divided  into  civil  and  criminal,  according  to  the  quality  of  the  trials 
or  suits  {juicios). 

The  exercise  or  prosecution  of  the  action^  unto  definitive  sentence 
is  called  instance,  Hevia,  part  I.  §  9.  num.  I. 

§  2.  The  cognisance  of  causes  in  first  instance  appertains  to  the 
orainary  judge,  to  whom  they  belong,  except  those  which  are  cases 
of  court  (casos  de  corle)^'  for  then  the  litigants  are  withdrawn  from 
their  own  jurisdictions  and  domiciles.  Of  cases  of  court  {casos  de 
corte)  some  are  notorious,  so  that  it  is  sufficient  to  allege  them;  such 
are  the  causes  of  corporations,  universities,  monasteries,  grandees, 
nobles,  or  persons  having  titles,  ministers,  alcaldes,  and  magistrates, 
or  corregidors  (corregidores)^  U  8.  tit.  3.  lib.  4.  Rec.  [L.  9.  tit.  4.  lib. 
11.  Nov.  Rec.:]  but  the  king's  servants  do  not  enjoy  the  privilege  of 
caso  de  coriCy  according  to  L.  60.  cap.  4.  tit.  4.  lib.  2.  Rec®  [L.  2.  tit 
10.  lib.  4.  Nov.  Rec]  which  reforms  or  amends^  L.  9.  tit.  3.  lib.  4. 
Rec  [L.  10.  tit.  4.  hb.  1 1.  Nov.  Rec]  There  are  other  casos  de  corte 
upon  which  it  is  necessary  to  afford  information;  such  are  causes  re- 
lating to  entails  {bienes  de  mayorazgo)^  those  of  miserable  persons,  and 
the  criminal  ones  expressed  in  L.  8.  tit.  3.  lib.  4.  Rec.  [L.  9.  tit  4.  lib. 

1  This  w  perha|»  not  the  literal  translation  of  the  paasagre,  bnt  in  the  correct  meaning; 
**  actio  nihil  aliud  est  quamjua  persequendi  in  judicio  quod  9ihi  debttur^*  the  ri|rht  and 
power  of  prosecuting  in  judicature  for  what  is  one*fl  due,  or  the  means  which  the  law 
puta  into  a  roan's  hands  of  pursuing  and  recovering  those  rights,  whether  perfect  or 
imperfect,  of  which  he  is  unjustly  deprived  Vide  Wood^  C.  L,  book.  2.  c.  3.  p.  315. 
Hah  Anal  C.  L,  book.  3.  c.  1.  p.  77.  Sola.  InH.  Ram,  Hi$p,  torn.  2.  lib.  4.  tit.  6.  p.  358. 
D.  8.  Sola.  IL  torn.  9.  lib.  3.  tit.  1.  p.  124.  n.  1.  &o. 

«  Jus  in  re, 

s  Jus  ad  rem, 

*  From  contestation  be  adds,  **  despues  de  la  conie^aeion,^  Vide  also  Pax,  Prax,  3. 
Annol.  de  Inst,  num.  6.  p.  9. 

*  The  cognisance  of  which  belongs  principally  to  the  king,  and  by  enactments  to 
council,  chancery,  audiences,  6  />6.  Ad,  p.  11.  n.45.  and  46. 

<  This  quotation  is  incorrect. 

7  This  docs  not  appear.     Vida  contra,  6  Feb.  Ad,  p.  20.  n.  45. 
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11.  No7.  Rec.]  Let  reference  be  made  to  LL  9.  and  10.  tit  7.  lib.  5. 
Rec.  [Li.  Z,  and  3.  tit.  24.  lib.  11.  Nov.  Rec.,]  ViliadiegOy  in  his  Po- 
liiica,c.  1.  n.  61.;  and  it  is  to  be  observed  that  no  one  enjoys  the 
privilege  of  caso  de  corie  in  causes  of  ten  maravedis^  and  under,  L. 
11.  tit.  3.  lib.  4.  Rec.  [L.  5.  tit.  3.  lib.  11.  Nov.  Rec] 

Any  plaintiff  who  shall  present  his  demand  should  set  forth  the  fact 
with  clearness,  declaring  whether  he  sues  for  possession  or  property, 
or  whether  for  any  right  in  virtue  of  contract,  &c.  If  he  shall  sue 
for  real  property,  its  boundaries  must  be  expressed,  the  place  where 
it  is  situate;  and  if  movable,  he  must  point  out  its  description,  quality, 
weight,  measure,  &c.,  except  in  those  cases  in  which  the  demand  may 
be  laid  generally,  as  happens  when  any  one  demands  an  inheritance, 
castle,  or  village,  with  its  limits  (Urminos);  the  accounts  of  adminis- 
tration of  the  property  of  a  minor,  corporation,  &c.;  and  also  when 
that  which  is  contained  in  any  chest  or  portmanteau  is  demanded  or 
sued  for,  &c. ,  L.  4.  tit.  2.  lib.  4.  Rea  [L.  4.  tit.  3.  lib.  11.  Nov.  Rec] 
and  LL  25,26.  31.  and  40.  tit.  2.  P.  3.  [LL  25,  26.  31.  and  40.  tit.  2. 
P.  3.] 

Besides  this  he  should  present,  with  the  demand,  information  re- 
specting the  caso  d^  corte  (if  it  should  be  such)  together  with  the 
written  documents  justificative  thereof  {escrituras  justijica^  [  263  ] 
tivQs)\  and  not  possessing  them,  he  must  swear  that  he  believes  he 
has  witnesses  to  prove  his  cause:  so  that  written  documents  which 
be  may  afterwards  present  shall  not  be  admitted,^  unless  it  is  by 
swearing  that  until  then  he  had  no  knowledge  of  them,  L,  1.  tit  2. 
lib.  4.  Rec.  [L.  1.  tit.  3.  lib.  11.  Nov.  Rec] 

In  civil  suits  of  four  hundred^®  maravedis  and  under,  the  proceeding 
is  summary,  without  it  being  necessary  for  the  demand  to  be  in 
writing  or  by  declaration.  These  trials  or  suits  do  not  admit  an  ap- 
peaL  restitution,  nor  any  other  remedy,  L.  19.  tit  10.  lib.  3.  Rec" 
[L  8.  tit.  3.  lib.  11.  Nov.  Rec] 

lu  the  same  libel  or  declaration  many  different  actions  may  be 
entered,  but  not  contrary  actions;  for  if  they  be  contrary  the  plaintiff 
must  elect  that  which  he  will  bring,  L.  7.  tit.  10.  P.  3.  [L.  7.  tit.  10. 
P.  3.]  The  possession  and  property  may  be  also  demanded  at  the 
same  time,  so  that  if  the  plaintiff  does  not  prove  the  possession,  he  is 
at  liberty  to  give  proof  of  the  dominion,  L.  27.  tit.  2.  P.  3.  [L.  27.  tit, 
2.  P.  3.] 

The  plaintiff  cannot  include  in  his  demand  or  declaration  more 
than  is  really  due  to  him,  nor  enter  his  action  before  the  time,  nor 


*  It  should  be  ten  thonsand  roaravedia  and  nnder,  L.  11.  tit  3.  lib.  4.  Ree.  [L.  5.  tit  3. 
lilk  1 1.  No?.  Rec.]    PalacioB  (3). 

*  Thia  ia  with  respect  only  to  Cki908  de  Corte, 

»  locreaaed  to  1000  by  L.  8.  tit  3.  lib.  11.  Nov.  Rec. 

"  L.  19.  lit  9.  lib.  3.  Rec  [L.  8.  tit  3,  lib.  11.  Nov.  Rec.]  Complaint  Conrt,  Trinidad. 
See  Proclamations,  &c  respecting  ditto,  Append.  V,  W,  X.  The  Alcaldes  de  Barrios^  or 
mapstrates  of  the  wards  of  the  towns,  had  summary  verbal  CQgnisaiice  of  aoita  to  Iho 
aooaiu  of  500  reale:    Vide  nota  (1),  tit  3.  lib.  11.  Not.  Rec 
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out  of  the  place  agreed  on  {coniratado)^  under  pain  of  paying 
three  times  as  much  with  the  costs  and  damages  (perjuicios),  LI.  42. 
44.  and  45.  tit.  2.  P.  3."  [LI.  42. 44.  and  45.  tit.  2.  P.  3.,]  and  suppos- 
ing  that  he  should  not  establish  all  that  he  claims,  the  action  will  be 
valid  with  regard  to  what  he  shall  prove,  L.  48.  tit  2.  P.  3.  [L.  48. 
tit.  2.  P.  3.] 

.If  it  shall  happen  that  two  persons  shall  institute  a  demand  against 
a  third,  he  who  shall  first  cause  the  defendant  to  be  cited  shall  be 
first  heard;  and  if  both  shall  institute  it  at  the  same  time,  the  judge 
shall  select  him  who  appears  to  be  best  entitled  in  law,  L.  6.  tit  10. 
P.  3.  [L.  6.  tit  10.  P.  3.]  But  when  of  two  plaintiffs  one  shall 
demand  the  possession  of  the  thing,  and  the  other  the  seignory  or 
property,  the  demand  of  the  former  shall  be  first  entertained,  unless 
the  second  offer  immediately  certain  irrefragable  proof  of  the  domin- 
ion which  he  claims,  L.  27.  tit  2.  P.  3.  [L.  27.  tit  2.  P.  3.] 

No  demand  can  be  instituted  on  feast  days  (dias  de  fiesta);^  nor 
can  farmers  or  husbandmen  be  sued  when  they  are  employed  ia 
gathering  in  their  crops  or  vintages,  L.  ^3.  to  39.  tit  2.  P.  3.  [L.  33. 
to  39.  tit.  2.  P.  3.;]  neither  can  it  be  instituted  before  an  escribano 
who  is  the  brother  of  the  plaintiff,  L.  7.  tit.  25.  lib.  4.  Rec.  [L.  6.  tit. 
3.  lib.  11.  Nov.  Rec] 

[  264  ]  With  respect  to  the  mode  of  instituting  and  conducting 
a  suit  or  demand,  reference  must  be  had  to  the  practical  works  of 
Paz,  Villadiego,  &c." 


tt  PalaeuM  mji,  there  are  four  caases  of  ezoeaa  of  demand  in  re||rard  to  actiona,  vix. 
in  repect  to  amoant  or  quantity,  tirae,  place  and  manner,  L.  43.  tit.  2.  P.  3.  A  plaintiff 
Buing  for  more  than  is  due  to  him,  shall  only  recover  what  he  shall  prove  to  be  actaaltj- 
due  to  him,  and  shall  be  condemned  in  damans  and  costs  caused  to  the  defendant  by 
reason  of  the  excess  of  demand,  L.  43.  tit  2.  P.  3.,  which  doctrine  is  confirmed  by  U.  bL 
and  9.  tit  21.  lib.  4.  Rec.  It  may  be  remarked  on  the  above  statement,  as  to  excess  of 
amount  due,  that  L.  43.  tit  3.  P.  3.  says,  the  plaintiff  in  such  case  shall  be  condemned 
in  the  costs  or  expenses  Uoitat  6  minonei  are  the  words  of  the  law,  not  danoi  y  cos<«#, 
as  used  by  the  Learned  Professor,]  occasioned  to  the  defendant  by  reason  of  the  excess 
of  demand;  and  that  L.  6.  tit  28.  lib.  11.  Nov.  Rec  (L.  9.  tit  91.  lib.  4.  Rec.  L.  a  ibid. 
not  being  inserted  in  Nov.  Rec.)  declares,  the  plaintiff  who  shall  demand  execution  for 
more  than  was  doe  to  him  shall  pay  double  the  amount  of  such  excess  {la  demasia  com 
ciro  tarUoy,  and  further,  that  before  the  writ  of  execution  shall  be  granted,  the  judge  shall 
■wear  the  plaintiff  as  to  the  sum  which  is  justly  due  to  him,  for  which  and  no  more,  the 
execution  is  to  be  granted.  With  respect  to  excess  as  regards  time,  or,  in  other  words, 
to  suit  in  anticipation  of  time  of  payment,  L.  45.  tit  2.  P.  3.,  which  relates  to  the  point* 
punishes  the  premature  plaintiff  by  granting  to  the  defendant  an  extension  of  the  original 
term  of  payment,  equal  to  double  the  period  of  the  anticipation  of  the  action,  ana  by 
condemning  the  plaintiff  to  pay  the  costs  and  expenses  incurred  by  the  defendant  by 
reason  thereof. 

The  triple  penalty  mentioned  in  the  text  is  confined  to  cases  in  vdiich  the  exooH  is 
considered  as  to  place  and  manner.     Vide  L.  45.  tit  2.  P.  3.,  cited. 

IS  Vide  Appendix  Y,  also  J  and  Q. 

14  Paiadoe  says,  that  the  work  called  Curia  FUipica  is  the  one  which  is  directed  to  be 
studied  in  the  universities  by  the  royal  order  of  5th  Oct  1802,  [L.  7.  tit  4.  lib.  a  Nov. 
Rec],  and  that  the  work  of  the  Cande  de  la  Canada  {Imtitueionee  vraeliea*  de  loa 
Juiciee  eivUee)  is  the  most  deserving  of  recommendation.  He  adds,  that  f/ismu^e,  ia 
his  **  Practiea  Vrnvereal^"  and  Febrero  (who  is  cited  so  often  with  commendation),  both 
also  treat  of  these  matters. 
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TITLE  V. 

OF  CITATION  AND  CONTESTATION. 

When  the  plaintiflf  presents  his  demand  by  proctor  or  attorney, 
whose  power  has  been  examined  and  declared  sufficient^  he  is  fur- 
nished with  the  writ  of  citation  or  summons  for  the  defendant  to 
appear  within  the  term  of  the  law,  L.  2.  tit.  2.  Ub.  4.  Rec.  [L.  2.  tit, 
3.  lib.  11.  Nov.  Rec] 

Cap.  1.  Citation  is  the  summons  made  to  one  to  appear  before  the 
judge  or  to  fulfil  his  order,  L.  1.  tit.  7.  P  3.  [L.  1.  tit.  7.  P.  3.] 

If  the  citation  should  be  within  the  lim\ts(puerto8)o{ihe  place  of  the 
council  or  audience,  the  person  cited  has  the  peremptory  term  [  265  ] 
of  thirty  days  to  appear  to  the  suit;  and  forty  if  the  citation  should  be 
beyond  the  limits:  although  the  judges  may  prorogue  and  shorten 
the  term  according  to  the  quality  of  the  person,  cause,  demand,  dis- 
tance, &c.,  LI.  1.  and  2.  tit.  3.  lib.  4.  Rec,  [LI.  12  and  13.  (it.  4.  lib. 
11.  Nov.  Rec]  provided  they  do  not  do  it  maliciously,  L.  9.  tit.  7. 
P,  3.  (L.  9.  tit.  7.  P.  3.]  . 

Regularly  citations  are  niade  by  messengers  (porieros)  and  others 
whose  office  it  is  to  cite.  They  cannot  cite  without  the  order  of  the 
judge,  and  if  it  be  without  the  place,  the  order  must  be  given  in 
writing,  for  not  being  so,  the  citation  is  null,  and  they  ought  to  pay 
the  costs  and  prejudices,  L.  3.  tit.  3.  lib.  4.  Rec  [L.  14.  tit.  4.  lib.  11. 
Nov.  Rec] 

On  the  nature  of  citation  it  is  established,  1st,  That  the  parties 
must  be  cited  who  have  an  immediate  interest  in  the  cause,  and  it  is 
not  necessary^  to  cite  those  who  have  only  a  mediate  interest  in  it, 
Hevia,  p.  1.  §  12.  d  n.  3.  al  8.  2d,  That  the  citation  must  be  made 
or  served  on  the  party  in  person  if  he  can  be  met  with,  and  not  being 
to  be  met  with  it  will  be  sufficient  to  serve  it  in  his  house,  giving 
notice  of  it  to  his  wife,  his  children,  servants,  &c,  and  if  the  defend- 
ant have  no  house,  he  must  be  cited  by  edict  or  proclamation 
ipregon,)  L.  1.  tit.  7.  P.  3.  [L.  1.  tit.  7.  P.  3.]  3d,  That  if  the  de- 
fendant  shall  be  found  in  the  limits  of  another  jurisdiction,  the  judge 
may  issue  his  warrant  requisitorial  (requisitoria)  and  writ  of  sum- 
moos,  in  order  that  he  may  be  commanded  to  appear,  L.  7.  tit.  3. 
lib.  4.  Rec.  [L.  3.  tit.  4.  lib.  11.  Nov.  Rec]  4th,  That  if  he  who  hath 
cited  shall  not  appear  by  himself  or  by  his  attorney,  he  must  pay  the 


*  Bat  it  win  be  ofeful,  obscrrM  Palaeios^  referring  to  BevU  cited  (which  is  the  work 
ill  J  called  Curia  FUipicay,  and  to  Febrero  {Reformado)^  p.  3.  lib.  3.  cap.  1.  }  3.  dqid. 
106L     See  Append.  Q.  and  R,  aa  to  trial  and  rules  in  retpect  to  ctril  suits. 
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costs  and  damages  to  the  person  cited,  and  besides  one  hundred 
maravedisy  L.  5.  tit.  3.  lib.  4.  Rec.  [L.  6.  tit.  4.  lib.  11.  Nov.  Rec] 
5th,  That  through  respect  and  decency,  women  (mugeres)  must  not 
be  cited  to  present  themselves  before  the  judge,'  L.  3.  tit.  7.  P.  3.  [L. 

3.  tit.  7.  P.  3.]  6th,  Tliat  a  woman  cannot  be  cited  before  the  judge 
who  wished  to  use  violence  towards  her,  or  to  be  married  to  her 
without  her  consent,  L.  6.  tit.  7.  P.  3.  [L.  6.  tit.  7.  P.  3.] 

The  effects  of  citation  are,  1st,  That  by  it  the  judge  acquires  exclu- 
sive cognisance  of  the  cause,  L.  12.  tit.  7.  P.  3.  [L.  12.  tit.  7.  P.  3.] 
2d,  That  the  defendant  must  present  himself  personally  or  by  attor- 
ney before  the  judge  who  cited  him,  L.  2.  tit.  7.  P.  3.  [L.  2.  tit.  7. 
[  266  ]  P.  3.;]  therefore  citations  for  the  person  cited  to  appear  person- 
ally are  not  universally  obligatory,  L.  15.  tit  3.  lib.  4.  Rec.^  [L.  8. 
tit.  4.  lib.  11.  Nov.  Rec]  3d,  That  the  person  cited  is  excused  from 
appearing,  and  does  not  incur  contumacy,  being  lawfully  prevented 
by  sickness,  the  event  of  a  voyage  or  journey,  urgent  occupation  in 
the  service  of  the  king,  being  at  weddings  or  funerals  of  his  relations 
and  friends,  LI.  2.  and  11.  tit.  7.  P.  3.  [LI.  2.  and  11.  tit,  7.  P.  3.] 
4th,  That  the  alienation  of  the  property  or  thing  respecting  which 
citation  hath  been  made  is  null,  except  it  hath  been  alienated  or 
transferred  by  last  will,  for  the  establishment  of  dotey  or,  if  belongings 
to  many  or  several,  some  of  them  should  desire  to  alienate  it  to  the 
others;  but  in  all  these  cases  he  to  whom  the  thing  is  transferred 
must  answer  the  demand,  LI.  13, 14.  and  15,'*  tit.  7.P.  3.  [LI.  13,14,  and 
15.  tit.  7.  P.  3.]  5th,  That  he  who  shall  conceal  the  thing  sued  for, 
ought  to  pay  the  damage  or  deterioration  the  plaintiff  shall  swear  to, 
L.  19.  tit.  2.  P.  3.  [L.  19.  tit.  2.  P.  3.] 

Cap.  2.  When  once  the  defendant  hath  been  cited  and  the  de- 
mand hath  been  notified  to  him,  he  must  reply  or  plead  to  it  (ron- 
iestarle)j  admitting  or  denying  within  nine  continuous  days,'  and 
otherwise  he  is  held  as  contumacious  and  confessed/  L.  1.  tit.  4.  lib. 

4.  Rec.  [L.  1.  tit.  6.  lib.  11.  Nov.  Rec] 

But  this  penalty  does  not  take  place  with  respect  to  the  plaintiff 
who  hath  not  contested  the  demand  which  the  defendant  hath  filed 


*  This  is  andcratood  as  to  civil  suits,  for,  in  respect  to  criminal  causes,  women  ma?  be 
■ummoned,  and  must  appear  personally,  L.  3.  tit  7.  P.  3.  Palaeim  (2).  See  Append.  I, 
K,  Q.  and  R. 

s  See  the  law  cited. 

*  L.  15.  tit  7.  P.  3.  This  law  groes  farther,  and  renders  null  any  alienation  made  in 
anticipated  apprehension  of  citation. 

s  In  which  feast  days  are  counted.  Vide  torn.  1.  Cciom,  de  Eicrib.  p.  30.  But  with 
respect  to  feast  days  in  Drinidadf  see  Order  in  Council,  Idth  May,  1822,  Append.  Y.alao 
Q  and  R. 

*  This  is  not  strictly  followed.  Tiie  rule  is,  that,  after  three  days  have  elapsed  fVoca 
notification  of  the  demand,  the  defendant  is  accused  of  contumacy,  and  agvin,  aflcr  the 
eipi ration  of  other  three  days,  and  tJien  a  petition  is  filed  by  the  plaintiff^  prayin^f  the 
demand  may  be  declared  contested,  and  the  cause  received  to  proof^  torn.  1.  Coiom,  d€ 
Eicrib,  p.  30.    See  Append.  Gt  %nd  R. 
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against  him  by  way  of  reconvention/  L.  3.  tit  4.  lib.  4.  Rec.  [L.  4. 
tit.  6.  lib.  11.  Nov.  Rec] 

Contestation  may  be  made  even  on  holydays  {dias  feriados)^ 
(although  the  defendant  is  not  bound  to  do  so^  L.  6.  tit.  3.  P.  3.  [L. 
6.  tit  3.  P.  3.])  in  any  place  where  the  judge  may  be  found,  and 
before  the  escribauo  of  the  cause,*  who  shall  have  written  or  enrolled 
the  demand  {que  tenga  escrita  la  demanda)\  and  if  he  should  not 
have  written  it,  before  any  other  escribano,  L,  2.  tit  4.  lib.  4.  Rec. 
[L.  3.  tit  6.  lib.  11.  Nov.  Rec] 

After  contestation  issue  is  joined  {ya  trabada  la  litis);  by  which 
the  parties  cannot  revoke  the  demand  or  answer  which  they  shall 
have  given,  L.  2.  tit.  10.  P.  3.  [L.  2.  tit  10.  P.  3.] 

If  th^  defendant  shall  not  appear  within  the  term,  besides  paying 
the  costs  and  prq[udices  according  to  L.  8.  tit.  ?•  P.  3.  [L.  8,  tit.  7. 
P.  3.,]  the  plaintiff  is  at  liberty  to  proceed  with  the  cause,  presenting 
his  proofs  unto  definitive  sentence;  or  he  may  also  elect  to  be  put  into 
possession  of  property  of  the  defendant  {la  via  de  asentamiento), 
L.  2.  tit  11.  lib.  4.  Rec  [L,  2.  tit.  5.  lib.  11.  Nov.  Rec]  JSsenta- 
miento  is  to  put  a  man  in  quiet  possession  of  some  part  of  the 
property  of  the  person  who  hath  been  cited,*®  L.  1.  tit  8.  P.  3.  [L. 

I.  tit  8.  P.  3.] 

If  the  demand  or  suit  were  real,  the  demandant  is  put  in  [  267  ] 
possession  of  the  property  in  demand,  nevertheless  the  defendant  is 
allowed  the  term  of  two  months  in  which  to  purge  his  contumacy; 
80  that  not  appearing  within  this  term,  the  plaintiff  is  not  obliged  to 
answer  the  defendant  but  with  respect  to  the  question  of  dominion 
over  the  property. 

If  the  demand  is  personal,  the  possession  of  movable  property  is 
delivered  to  the  plaintiff ;  and  if  the  defendant  have  none,  of  Ms  real 
property  to  the  amount  of  the  debt;  and  he  is  only  allowed  the  term 
of  one  month  in  which  to  purge  his  contumacy.  In  this  last  case 
the  plaintiff  may  retain  possession,  or  pray  that  such  property  may 
be  sold  to  the  effect  of  his  being  paid,  L.  2.  tit.  8.  P.  3.  and  L.  1.  tit. 

II.  lib.  4.  Rec  [L.  2.  tit  8.  P.  3.  and  L.  1.  tit  5.  lib.  11.  Nov.  Rec], 
which  alters  LI.  6.  and  7.  tit.  8.  P.  3. 

It  must  be  observed,  1st,  That  the  plaintiff  abandoning  the  via  de 
asentamientOy  may  elect  the  mode  of  proof,  although  it  be  against 
a  minor,  L.  3.  tit.  11.  lib.  4.  Rec  [L.  3.  tit  5.  lib.  11.  Nov.  Rec]    2d, 


7  See  the  differeneo  of  reconvention  and  compensatloD,  Wood^  Civ,  Law.,  book  3.  c  9. 
p.  269. 

s  Qwere?  on  sacli  in  honorem  Dei,  Vide  Azevedo  in  L.  2.  tit.  4.  lib.  4  Rec  No.  2.  et 
9tq.;  vide  Append.  Y,  Q,  ond  R. 

*  **  Before  the  escribano  of  the  cause,**  these  words  are  added  as  collected  from  L.  3. 
tiL  6.  lib.  11.  Nov.  Rec,  cited. 

10  Add,  on  account  of  bin  contumacy.  ViHe  the  law  quoted  in  the  text.  ABentamiento,, 
according  to  Fehr.  Adic,  torn.  3.  Part.  1.  p.  30.  n.  56.  ed.  6.  Madrid,  1808,  though  per- 
mitted, is  not  practised.    It  ma^  be  considered  the  protorian  mortgage  of  the  Romans* 
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That  this  possession  of  defendant's  property  (asentamientq)  cannot 
be  given  in  causes  which  do  not  amount  to  six  hundred  maravedisj 
L.  15.  tit.  8.  lib.  «.  Rec  [L.  4.  tit  5.  lib.  1.  Nov.  Rec.]  3d,  That  the 
possessor  ought  to  preserve  the  fruits  or  products  received  to  deliver 
them"  to  the  party  cited,  if  he  shall  appear  within  the  specified  terms 
to  answer  the  suit  {d  estar  d  derecho),  L.  8.  tit.  8.  P.  3.  [L.  8.  tit  8. 
P.  3.] 

H  Yiifi  Ortg,  Lop,  g\,  3,  L.  a  tit  a  p.  3.  an  this. 
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TITLE  VL 

or  EXCEPTIONS. 

After  the  demand  is  presented  or  instituted,  the  defendant  [  268  ] 
either  consents  to  and  acknowledges  what  is  prayed,  or  perhaps  op- 
poses or  prefers  some  exceptions.  In  the  first  case,  the  judge  ought 
to  appoint  some  term  in  which  he  is  to  pay  or  fulfil  the  same,  L.  7. 
tit  3.  P.  3.  [L.  7.  tit.  3.  P.  3.]  In  the  second,  the  cause  is  carried  on 
in  the  manner  we  shall  point  out. 

Cap.  1.  Exception  is  every  defence  that  bars  or  stays  the  action  of 
the  plaintiff.  Exceptions  are  divided  into  dilatory,  peremptory,  and 
mixed.  The  first  are  those  which  delay  the  suit,  and  do  not  put  an 
end  to  it,  L.  9.  tit.  3.  P.  3.  [L.  9.  tit.  3.  P.  3]  Peremptory  excep- 
tions extinguish  entirely  the  right  of  the  plaintiff,  and  put  an  end  to 
the  cause,  L.  11.  tit.  3.  P.  3.  [L.  11.  tit.  3.  P.  3.]  Mixed  partake  of 
the  nature  of  both. 

Dilatory  exceptions  are  the  competency  of  jurisdiction,  suit  depend- 
ing, recusation^  of  the  judge,  those  which  relate  to  the  person  of  the 
party,  on  account  of  being  not  authorised  to  appear  in  court,  making 
the  demand  before  the  time,  and  with  obscurity,  LI.  7«  8.  and  9.  tit.  3. 
P.  3.  [LI.  7.  8.  and  9.  tit.  3.  P.  3.] 

These  exceptions  impede  the  progress  of  the  suit  when  they  are 
opposed  and  proved  within  nine  days^  before  contestation,  L.  1.  tit. 
5.  lib.  4.  Rea  [L.  1.  tit.  7.  lib.  1 1.  Nov.  Rec.,]  for  if  this  term  be  passed, 
they  ought  not  to  be  received  in  the  quality  of  dilatory  pleas  or  ex- 
ceptions, L.  9.  tit.  3.  P.  3.  [L.  9.  tit.  3.  P.  3.,]  a  copy  of  them  must  be 
given  to  the  party,  and  their  merit  and  force  must  be  pronounced 
upon  before  going  on  with  the  cause,  Hevia^  Part  I.  §  13.  num.  10. 

Among  all  the  exceptions  of  this  class,  the  first  which  must  [  269  ] 
be  opposed,  is  the  plea  to  the  jurisdiction  of  the  judge;  for  otherwise 
it  is  presumed  the  party  calls  upon  him  to  pronounce  upon  the  other 
exceptions,  and  consequently  that  he  submits  to  the  jurisdiction, 
Carlevaly  de  JttdiciiSy  tit  2.  disp.  5.  n.  7.  And  it  is  to  be  observed, 
that  from  the  determination  of  the  judges  on  pleas  to  jurisdiction, 
there  is  no  supplication  {suplicacion),  nor  other  recourse,^  L.  4.  tit  5. 
lib.  4.  Rec.  [L.  7.  tit.  21.  lib.  11.  Nov.  Rec.] 

>  See  Append.  Z. 

*  After  ciution,  exclaslvely  of  the  day  thereof;  this  is  anderatood  if  the  defendant  be 
within  the  jariediction;  bat  if  not,  then  nine  days  after  the  day  of  the  last  term  which 
the  jodge  hath  uaigned  for  his  appearance^ — Palaciot.    See  Append.  Q  and  R. 

*  This  is  not  meant  from  the  determination  of  the  particalar  judffe  to  whose  jarisdic- 
tion  the  plea  is  made,  bat  from  that  of  the  oomicil  and  audiences,  with  reference  thereta 
Vii€  the  law  quoted  in  the  text    The  foregoing  opinson  is  ounfirmed  by  a  note  cf 
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The  recusation,  or  challenge  of  the  jndge,^  must  be  alleged  in  the 
first  place,  in  the  absence  of  an  objection  or  plea  to  his  competency, 
and  subject  to  the  followitig  observations.  1st,  That  when  any 
alcalde,  or  inferior  judge,  is  recused,  an  associate  is  appointed  with 
him,  LI.  1.  and  2.  tit.  16.  lib.  4.  Rec.  [LI.  1.  and  2.  tit.  2.  lib.  11.  Nov. 
Rec]  2d,  That  he  cannot  be  recused  without  just  cause,  I^  2.  tit. 
10.  lib.  2.  Rec.  [L.  4.  tit.  2.  lib.  11.  Nov.  Rec]  3d,  That  recusation 
is  not  allowed  when  the  suit  is  concluded,  or  in  a  state  for  definitive 
sentence,  unless  the  cause  were  new,  and  provided  that  before  it  be 
received,  the  party  deposit  thirty  thousand*  maravedis,  as  fully  set 
forth  in  L.  4.  tit.  10.  lib.  2.  Rec.  [L.  6.  tit.  2.  lib.  1 1.  Nov.  Rec]  4th, 
That  the  cognisance  or  trial  of  such  suspicion  or  plea,  is  summary, 
L.  1.  tit.  10.  lib.  2.  Rec.  [L.  3.  tit.  2.  lib.  11.  Nov.  Rec]  5th,  That 
the  term  to  prove  the  recusation  may  not  exceed  forty  days  within 
the  limits  {aguende  de  los  puertos)^  and  sixty  days  beyond  them, 
nor  that  more  than  six  witnesses  be  presented,  L.  6.  tit.  10.  lib.  2.  Rec. 
[L.  9.  tit.  2.  lib.  11.  Nov.  Rec]  6th,  That  the  decree  in  which  the 
judge  declares  himself  as  npt  recused,  may  be  petitioned  against 
{suplicar  del,  Sfc).  See  L.  7.  tit.  10.  lib.  2.  Rec.  [L.  10.  tit.  2.  lib.  1 1. 
Nov.  Rec,]  with  all  that  is  besides  laid  down  by  tit.  10.  lib.  2.  Rec 
[tit.  2.  lib.  11.  Nov.  Rec,]  with  respect  to  the  recusations  of  oidores 
and  counsellors. 

There  are  two  extraordinary  dilatory  exceptions,  which  cause  the 
accumulation  of  proceedings  {autos  y  procesos)y  and  they  are,  that  of 
a  suit  pending,  and  that  of  not  dividing  the  unity  which  should  exist 
in  every  judgment  or  sentence  {la  coniinencia  de  la  causa).  This 
unity  or  continency  {coniinencia)  may  be  of  five  modes,  or  kinds. 
1st,  The  plaintiff  and  defendant  having  an  identity  of  action.  2d, 
Whea  there  is  an  identity  of  parties,  and  of  the  thing  demanded, 
although  the  action  be  different,  as  happens  in  possessory  and  petitory 
suits.  3d,  The  action  and  the  persons  being  the  same,  but  not  the 
thing  demanded,  ex.  gr,  in  the  suits  of  guardianship  and  administra- 
tion. 4th,  When  one  action  is  carried  on  against  many  by  reason  of 
its  cause  and  origin,  ex.  gr.  in  the  suit  of  guardianship  against  many 
or  several  guardians,  or  when  any  one  creditor  may  sue  many 
debtors  for  the  same  obligation.  5th,  If  there  is  an  identity  of  action 
[  270  ]  and  of  the  thing,  although  the  persons  be  different,  as  hap- 
pens in  suits  of  division,  Carleval^  tit  2.  disp.  2.  num.  3. 

The  unity  or  continency  of  the  cause  does  not  produce  the  effect 
of  accumulation  of  proceedings  when  the  plaintiff  and  defendant  are 
of  distinct  jurisdictions  {distinio  /uero)^  or  when  the  party  who 

PalacioB  in  this  place,  who  ttatei,  that  the  coDtraiy  of  the  allegfatioD  in  the  text  is  enacted 
by  L.3.  tit.  18.  lib.  4.  Rec 

*  The  priviledfe  or  right  of  recasation  or  cballen)^  in  respect  to  judges,  officers,  or 
escribanos  of  tribunals,  hath  been  repealed,  ap  regards  Trinidad,  by  Order  in  Council,  of 
the  16th  September,  1832.     VttU  Appendix  Z. 

s  Increased  to  60,000,  by  L.  7.  tit  2.  lib.  11.  No?.  Rec. 
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opposes  the  exceptions  does  not  pray  it,  Carleval,  ibid,  d  num  7.  al 
]  4.  In  the  cases  in  which  this  accumulation  takes  place,  the  original 
proceedings  must  be  passed  by  virtue  of  the  power  {d  poder  del)  of 
the  escribano,  before  whom  the  first  suit  hath  been  begun,  Carleval, 
ibid.  num.  26.  Peremptory  exceptions  are  very  diverse,  according 
to  the  nature  of  the  action.  They  must  be  alleged  within  twenty 
days,  which  run  after  the  nine  days  for  contestation,  which  having 
expired,  they  will  not  be  admitted,  unless  the  defendant  swear  that 
they  have  recently  come  to  his  knowledge,  and  it  being  known  to  the 
judge,  that  he  does  not  allege  them  maliciously;  it  being  understood 
that  if  he  shall  not  prove  them  within  the  term,  he  will  be  condemned 
in  costs,  L.  1.  tit.  5.  lib.  4.  Rec.  [L.  1.  tit.  7.  lib.  11.  Nov.  Kec] 

Mixed  exceptions  may  be  opposed  as  dilatory  ones  before  contesta- 
tion, or  as  peremptory  ones  to  bar  or  extinguish  the  right  of  the 
plaintiff;  such  are  transaction  or  accord,  a  thing  or  case  adjudged 
{cosajuzgada),  &c.,  Carleval,  tit.  2,  disp,  5.  num.  4, 

After  publication  of  proofs  is  made,  no  new  exception  can  be 
alleged,  in  order  to  be  received  for  proof,  unless  by  confession  of  the 
party  or  public  instrument  of  writing,  except  they  who  prefer  it, 
should  be  minors,  a  university,  a  church,  &c.  to  whom  restitution 
{restitudonY  must  be  allowed,  in  order  to  oppose  their  exceptions, 
provided  they  pray  it  before  conclusion  for  definitive  sentence,  L.  5. 
tit.  5.  lib.  4.  Rec.  [L.  1.  tit  13.  lib.  11.  Nov.  Rec]  But  these  persons, 
to  whom  it  is  usual  to  grant  restitution,  must  give  bond  to  pay  a 
certain  penalty  declared  by  the  judge,  if  they  shall  not  prove  the  ex- 
ception, L.  6.  tit.  5.  lib.  4.  Rec.  [L.  2.  tit.  13.  hb.  11.  Nov.  Bee] 

Within  the  above-mentioned  term,  the  defendant  may  file  his  re- 
convention or  cross-bail  and  mutual  petition,  or  demand  of  s6t-off, 
against  the  plaintiff;  and  if  his  proof  consists  of  written  documents, 
he  must  present  them  immediately;  and  if  of  witnesses,  he  shall 
swear  that  he  has  them;  but  if  the  proof  consists  of  written  docu- 
ments and  witnesses,  he  ought  to  present  them  in  the  term,  [  271  ] 
or  otherwise  they  are  not  to  be  afterwards  admitted,  unless  he  shall 
swear  that  he  had  not  previously  knowledge  of  them,  L.  1.  tit.  5.  lib. 
4.  Rec.  [L.  1.  tit.  7.  lib.  11.  Nov.  Rec] 

The  cause  of  reconvention  or  plea  of  set-off,  is  entertained  at  the 
same  time  with  the  principal  demand,  and  is  determined  by  the  same 
sentence,  L.  4.  tit.  10.  P.  3.  [L.  4.  tit.  10.  P.  3.]  Let  reference  be 
also  had  to  Cqrhvaly  tit.  2.  disp.  7. 

Of  the  exceptions  which  the  defendant  shall  prefer,  a  copy  or 
iraslado  is  given  to  the  plaintiff  to  reply  and  make  his  allegations  to, 
within  six  days;  and  if  a  reconvention  or  plea  of  set-off  hath  been 
alleged,  he  will  be  allowed  nine  days  to  file  his  answer  to  it.  The 
replication  of  the  plaintiff  will  be  passed  to  the  defendant  for  six  days 
to  make  his  duplication  or  answer  to  it,  so  that  with  two  petitions  or 

«  See  WoixPi  Int.  C.  I^  book  4.  c.  3.  p^  331,  322.  Restitution  in  imlegrttm. 
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allegations  on  both  sides,  the  cause  is  held  concluded  to  be  received 
for  proof/  L.  3.  tit.  5.  lib.  4.  Rec.  [L.  2.  tit.  7.  lib.  U.  Nov.  Rec] 

f  This  is  re-enacted  by  the  Order  in  Council,  16th  Sept  18S3,  and  the  rules  of  ooort  in 
reference  thereto.  Regard  munt  he  iiid  to  theui  in  respect  to  tlie  oondact  of  a  suit  or 
action  in  Trinidad.     Vide  Append.  Q.  and  R. 
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TITLE  VII. 


OF  PROOFS. 


To  the  demand  and  answers,  or  after  the  concUision  of  the  [  272  ] 
pleadings  (conclusion  de  plcytos)  follow  the  proofs  upon  what  has 
been  alleged,  L.  1.  tit  6.  lib.  4.  Rec.  [L.  1.  tit  10.  lib.  11.  Nov.  Rec], 
and  part  of  L.  3.  ibid,  the  termination  of  which  depends  also  upoa 
two  petitions,  which  the  parties  may  present,^  L.  9.  tit.  6.  lib.  4.  Rec, 
[L.  1.  tit  15.  lib.  11.  Nov.  Rec] 

Cap.  1.  Proof  is  the  verification  or  evidence  which  is  given  in  a 
trial  or  suit,  in  respect  of  any  thing  which  is  doubtful,  L.  1.  tit  14. 
P.  3.[L.  1.  tit  14.  P.  3.]  Hence,  it  follows,  1st,  That  generally  the 
plaintiff  must  afford  it  with  respect  to  what  the  defendant  shall  deny. 
2d,  That  it  ought  always  to  be  given  upon  what  is  afiirmed,  unless 
the  negation  draw  with  it  an  affirmation,  from  which  arises  the  gene- 
ral  rule,  that  the  party  who  denies  any  thing  in  a  suit  is  not  bound 
to  prove  it,  L.  2.  tit  14.  P.  3.  [L.  2.  tit  14.  P.  3.]  3d,  That  the  proof 
by  given  in  the  suit,  and  upon  a  thing  or  fact  relative  to  it,  L.  7.  tit. 
14.  P.  3.  [L.  7-  tit  14.  P.  3.]  4th,  That  being  duly  made,  it  produces 
entire  faith  with  the  judge. 

From  the  first  principle  it  results,  1st,  That  if  the  plaintiff  shall  not 
prove,  the  defendant  is  absolved,  L.  1.  tit  14.  P.  3.  [L.  1.  tit  14.  P.  3.] 
2d,  That  both  the  plaintiff  and  the  defendant  ought  to  prove  in  the 
following  cases,  1st,  He  who  alleges  minority,  in  order  to  dissolve  a 
contract,  must  prove  it,  and  the  injury  or  fraud  received,  L.  4.  tit  14. 
P.  3.;  [L.4.  tit  14.  P.  3.]  as  also  the  orphan  {huirfano)^  if  by  reason 
of  majority,  he  shall  desire  to  be  freed  from  the  curatorship;  and  if 
the  curators  wish  to  be  exempted  from  it,  they  must  prove  the  majority 

1  With  two  petitions  of  each  of  the  parties,  the  pleadings  (jel  pleyto)  ninstbe  eoncluded, 
for  proof,  if  the  cause  requires  it;  and  if  it  does  not  require  proof,  then  for  definitive  sen- 
tence. According  to  Febrero  {Reformado)^  p.  2.  lib.  3.  cap.  1.  §  6.  num.  199.,  when  the 
suit  proceeds  in  a  direct  course,  and  there  are  no  dilatory  pleas,  the  practice  is  for  the 
plaintiff  to  file  two  principal  petitions  or  pleadings;  which  are,  first,  the  libel  or  declaration; 
and  then  the  replication  to  the  contestation  or  plea  of  the  defendant;  in  which  the  plaintiff 
must,  at  the  same  time,  reply  to  the  reconvention  or  plea  of  set-off  by  the  defendant,  if 
there  be  any;  and  for  the  defendant  to  file  two  others,  the  one  contesting  or  pleading  to 
the  action,  in  which  the  reconvention  or  plea  of  set-off  and  the  peremptory  exceptions  are 
aet  ibrth  or  pleaded,  without  presenting  or  filing  any  other  for  such  purpose,  notwithstand- 
ing what  the  legal  disposition  points  out;  and  the  other  rejoining  to  the  replication  6f  the 
plaiotiC  or  concluding  for  proof;  although  the  latter,  on  sight  of  the  contestation  or  recon- 
vention of  tlie  defendant,  may  conclude  upon  the  whole,  without  filing  a  replication;  and 
neither  of  the  parties  ought  to  present  more  petitions  upon  tlie  principal  matter  or  the 
merits,  for  the  law  holds  the  pleadings  (el  pleyto)  as  concluded.  Palaciot  (1 ).  Reference 
may  be  also  had  to  the  positive  enactments,  on  this  point,  of  L.  1.  tit.  14.  lib.  11.  Nov. 
Rec.  (L.4.  tit.  IK  lib.  4.  Rec.)  See  also  tlie  Order  in  Council,  I6th  September,  1822, esUb- 
luhing  a  new  Court  of  Civil  Jurisdiction,  and  the  rules  rehitive  thereto,  Append.  Q  ^  R* 
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of  the  orpl)an,  L.  4.  tit.  14.  P.  3.  [!1^.  4  tit.  14.  P.  3.]  2d,  He  who 
hath  paid  through  error,  if  he  shall  wish  it  to  be  restored  to  him,  is 
bound  to  prove  that  he  did  not  owe  the  money, unless  he  be  a  knight 
(caballero),  simple  laborer,  ignorant  of  the  right  or  law  {ftiero)y  a 
woman,  and  minor  of  fourteen,  for  tlien  the  opposite  party  must  prove 
the  debt  to  be  real,  L.  6.  tit.  14.  P.  3.  [L.  6.  tit.  14.  P.  3.] 

From  the  second  principle  it  is  inferred,  1st,  That  the  plaintiff 
must  prove  the  negative  on  which  his  intention  is  founded,  GutierreZj 
[  273  ]  dejtiram.  confirm,  P.  1.  cap.  1.  num.  19,  and  20.  2d,  That 
the  following  cases,  carrying  with  them  the  affirmative,  he  who  alleges 
them  in  the  cause  is  bound  to  prove  them,  although  he  may  have 
alleged  them  by  a  negation.  These  are,  1st,  Negation  of  fitness  or 
competency  in  an  advocate,  a  judge,  a  witness,  &c.  2d,  Negation  of 
sanity  in  a  testator,  L.  2.  tit.  14.  P.  3.  [L.  2.  tit.  14.  P.  3.] 

From  the  third  principle  it  is  inferred,  1st,  That  the  proof  must  be 
given  upon  things  from  which  formal  judgment  may  be  made,  as  upon 
a  thing  movable,  real,  the  state  of  a  person,  &c.  L.  7.  tit.  14;  P.  3.  [L.  7. 
tit.  14.  P.  3.}  2d,  That  the  judge  ought  not  to  consent  that  proof  be 
received  upon  useless  things  which  do  not  avail  the  suit  or  judgment, 
and  are  foreign  to  or  out  of  the  cause,  L.  7.  tit.  14.  P.  3.  [L.  7.  tit.  14. 
P.  3.]  LI.  7,  and  4.  tit.  6.  lib.  4.  Rec.  [L.  5.  tit.  10.  lib.  11.  Nov.  Rec.] 
3d,  That  upon  what  is  confessed,  proof  ought  not  to  be  made,  L.  4. 
tit.  7.  lib.  4.  Rec.  [L.  4.  tit.  9.  lib.  1 1.  Nov.  Rec]  4th,  That  the  proofs 
ought  to  be  shown  to  the  judge,  and  not  to  the  opposite  party;  although 
a  copy  or  traslado  of  them  shall  be  given  to  him  if  he  shall  pray  it, 
L.  7.  tit  14.  P.  3.  [L.  7.  tit.  14.  P.  3.] 

From  the  fourth  principle  it  arises,  1st,  That  some  proofs  produce 
entire  faith  in  law,  that  is,  they  are  sufficient  to  condemn;  and  others 
cause  half  faith,  or  are  not  sufficient  to  condemn,  Gomez,  torn.  3.  F'ar. 
res.  cap.  12.  n.  2. 

.  Of  the  first  class,  are  the  six  kinds  of  proof,  of  which  we  shall  here 
speak;  and  they  are,  that  by  oath  (juramento),  thsit  by  confession 
of  the  party,  that  by  witnesses,  that  by  instruments,  that  by  sight  and 
evidence  of  the  fact,  and  that  by  presumption,'  L.  8.  tit.  14.  P.  3.  [L. 
8.  tit.  14.  P.  3.]  all  the  rest  form  half  proof;  but  when  two  half  proofs 
concur,  with  respect  to  a  thing,  they  will  produce  entire  faith,  Hevkr, 
Cur,  Fit.  p.  1.  and  17.  n.  6. 

Cap.  2.  §  1.  An  oath  is  the  attestation  which  is  made  by  calling 
on  God,  or  something  holy,  with  respect  to  what  any  one  affirms  or 
denies,*  L.  1.  tit.  11.  P.  3.  [L.  1.  tit.  11.  P.  3.]  Hence  it  is,  that  an 
oath  is  an- affirmation  of  the  truth,  made  religiously,  L.  I.  tit.  11.  P. 
3.  [L.  1.  tit.  11.  P.  3.]    Therefore,  1st,  The  person  under  25  years 


>  The  law  quoted  in  the  text  rays,  that  this  last  is  onlj  valid  in  some  Uiin^:  and 
Oreg.  Loptz^  in  his  exposition  of  il,  says,  *'  Ubi  est  expreg§»m  in  Lege  iUia»  wm:  le^l 
presQmption,  not  prenncion  de  hombre  u  dt  Juez,^  Vide  Cur,  FU.  tit.  prueba,  p,  93.  n. 
40.,  and  L.  12.  tit  14.  P.  5. 

^  Vide  Wood,  Cio.  Late,  book  4  c.  2.  p.  313. 


1 


Tit  VII.]  0/Proqft.  269 

of  age  cannot  make  it;^  nor  the  child  under  his  father's  power,  unless 
it  were  with  respect  to  property  (castrense),  nor  the  madman,  one 
who  has  lost  his  memory  {desmemoriado),  and  the  prodigal,  except 
with  the  authority  of  the  curator,  L.  3.  tit.  11.  P.  3.  [L.  3.  tit.  11.  JP. 
3.3  2d,  That  the  attorney  who  has  a  special  power  for  the  purpose, . 
or  cutn  liberdy  may  swear  for  his  principal;  or  when  the  injury  or 
benefit  which  would  result  from  the  oath,  were  against  him  alone, 
L-  4.  tit.  11.  P.  3.  [L.  4,  tit.  M.  P.  3.]  3d,  That  it  be  with  respect 
to  a  thing  in  which  he  who  swears  has  at  least  some  interest;  [  274  ] 
but  guardians  or  the  attorneys  of  corporations  or  of  an  hospital  may 
swear  only  when  proofs  by  witnesses  or  instruments  shall  fail  them, 
L.  9.  tit  11.  P.  3.  [L.  9.  tit  11.  P.  3.]  4th,  That  in  the  absence  of 
these  proo&,  that  by  oath  may  be  received  in  suits  of  an  university; 
with  respect  to  marriage  or  marriage  contract  (casamienio),  with 
respect  to  privilege;  and  in  criminal  suits,  in  cases  where  the  accused 
should  be  a  man  of  vile  and  suspicious  character,  and  the  penalty 
not  capital,  L.  10.  tit  11.  P.  3.  [L.  10.  tit  11.  P.  3.]  5th,  That  an 
oath  ought  to  be  made  as  to  what  one  shall  know,  believe,  or  under- 
stand of  the  thing  with  respect  to  which  he  swears,  and  only  in  clear 
and  certain  cases,  L.  11.  tit  11.  P.  3.  [L.  11.  tit  11.  P.  3.]  6th,  That 
the  oath  made  through  fear,  in  the  cases  expressed  by  L.  29.  tit.  11. 
P.  3.  [L.  29.  tit  11.  P.  3.]  adfinem  is  not  valid.  7th,  That  all  per- 
sons must  swear  before  the  judge,  except  those  sick,  widows,  maids, 
old  persons,  and  others  prevented,  who  shall  do  it  in  their  houses,  L. 
22.  tit  11.  P.  3.  fL.  22.  tit  11.  P.  3.]  8th,  That  an  oath  without  the 
solemnity  of  law,  or  that  solemnity  which  ought  to  be  observed 
according  to  the  custom  of  the  place,  is  not  valid,  LI.  8.  and  1 9.  tit 
11.  P.  3.  [LI.  8.  and  19.  tit  II.  P.  3.] 

§  2.  An  oath  is  of  three  sorts,  voluntary,  necessary  and  judicial. 
The  voluntary  is  that  which  one  party  voluntarily  offers  to  th^  other 
beyond  the  suit  or  out  of  court  {fuera  dejuicio)j/L,  2.  tit  11.  P.  3. 
[L.  2.  tit  11.  P.  3.]  Therefore,  1st,  It  must  be  made  with  the  con- 
sent of  the  party  to  whom  it  is  offered,  L.  2.  tit  11.  P.  3.  [L.  2.  tit 
11.  P.  3.]  2d,  But  when  once  received,  it  causes  entire  faith  in  law, 
L.  2.  tit  11.  P.  3.  [L.  2.  tit  11.  P.  3.]  3d,  That  being  made  with 
the  consent  of  the  contrary  party  it  produces  proof,  although  what  is 
sworn  may  not  be  certain,  L.  13.  tit  11.  P.  3.  [L.  13.  tit  II.  P.  3.] 

The  necessary  oath  b  that  which  the  judge  oflScially  orders  any  of 
the  parties  to  make,  in  order  to  the  better  proof  of  the  truth,  L.  2. 
tit.  11.  P.  3.  [L.  2.  tit.  11.  P.  3.]  Whence  it  is,  that  there  are  as 
many  kinds  of  this  description  of  oath,  as  there  are  cases  in  which 
the  judge  may  deem  it  necessary  for  the  proof  of  that  which  is  in 
dispute,  or  its  value,  or  of  the  damage  causedy  &c.;  examples  of 
which  may  be  seen  in  LI.  5  and  6.  tit.  11.  P.  3.  [LI.  5  and  6.  tit.  11. 
P.  3.]     And  this  the  party  whom  the  judge  shall  command   is 


4  Qjiuart?  onleM  under  the  authority  of  the  curator.    See  L.  9.  ttt  16.  P.  3.,  aa  to  the 
prescribed  age  of  witneeaee  in  ci? U  and  other  auita. 
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obliged  to  make;  and  not  being  willing  to  obey,  he  is  condemned  in 
the  suit,  or  judgment  shall  be  given  against  him,  unless  he  had  just 
reason  for  not  making  it,  L.  2.  tit  11.  P.  3.  [L.  2.  tit  11.  P.  3.] 
The  judicial  oath  is  that  whidi  one  party  tenders  to  the  other  in  the 

L275  ]  suit,  obliging  himself  to  abide  by  what  the  latter  shall  swear 
.  2.  tit  11.  P.  3.  [L-  2.  tit  11.  P.  3.]  This  oath  may  be  refused  by 
him  to  whom  it  is  offered,  provided  he  makes  in  return  a  like  pro* 
posal  under  the  same  circumstances  to  the  party  who  tendered  it, 
in  which  case  the  latter  cannot  refuse,  LI.  2.  and  8.  tit.  11.  P.  3.  [LI. 
2.  and  8.  tit  11.  P.  3.]  This  oath  may  be  repented  of  by  him  who 
calls  for  it  before  it  is  made  by  his  adversary,  L.  8.  tit  11.  P.  3.  [L. 
8.  tit  11.  P.  3.] 

§  3.  Many  advantages  result  from  these  oaths;  because,  1st,  By 
them  the  dominion,  right,  or  possession  of  the  thing  is  proved,  LI.  12. 
and  13.  tit  11.  P.  3.  [LI.  12.  and  13.  tit  11.  P.  3.]  2d,  By  them  the 
suit  is  put  an  end  to,  but  not  as  though  sentence  had  been  pro- 
nounced, L.  15.  tit.  11.  P.  3.  [L.  15.  tit  11.  P.  3.;]  and,  therefore,  3d, 
If  the  suit  should  be  revived,  or  there  should  be  a  new  trial,  and  he 
who  swore  should  affirm  the  contrary,  a  sentence  given  on  this  last 
oath  will  prevail,  L.  15.  tit.  11.  P.  3.  [L.  15.  tit  11.  P.  3.]  4th,  In 
the  same  manner,  by  a  written  instrument,  the  oath  is  destroyed,  the 
sentence  given  by  reason  of  the  latter  being  revoked  on  account  of 
the  former,  unless  it  be  a  voluntary  oath,'  without  the  direction  or 
desire  of  the  judge,  which  cannot  be  revoked  in  any  case,  because  it 
only  deceives  the  party,*  L.  25.  tit  11.  P.  3,  [L.  25.  tit  11.  P.  3.] 
5th,  That  the  minor  who  hath  sworn  not  to  contravene  or  contradict 
what  he  hath  stipulated,  by  reason  of  his  minority,  cannot  afterwards 
demand  restitution,  unless  it  be  for  prejudice  by  sentence,  L.  16.  tit 
11.  P.  3.  [L.  16.  tit  11.  P.  3.]  6th,  That  if  he  who  swore  by  a 
judicial,  oath  he  was  not  indebted,  afterwards  pays  him  who  sued 
him  for  the  debt,  he  may  recover  it  back,  assigning  as  a  reason  his 
having  paid  that  which  he  did  not  owe,  although  it  should  be  a  lie; 
for  by  the  judicial  oath  he  remains  discharged  from  the  debt:  but  if 
he  were  absolved  by  sentence,  and  notwithstanding  paid,  he  cannot 
recover,  because  then  the  truth  is  of  more  force  than  the  s^itencei  L. 
16.  tit  11.  P.  3.  [L.  16.  tit  11.  P.  3.] 

Oaths  not  only  benefit  him  who  makes  them,  but  are  also  of  use 
to  his  heirs;  to  the  purchaser  of  the  thing  with  respect  to  which  the 
oath  is  made;  to  the  other  partners  of  the  person  swearing;  to  the 
surety,  if  it  is  made  by  the  principal  debtor,  but  not  on  the  contrary;^ 
and  to  the  ward,  if  the  gaurdian  made  it;  but  the  oath  of  the  mother 
to  keep  possession  in  the  name  of  the  child  of  whom  she  is  pregnant, 
does  not  benefit  the  Qhild,  who  shall  be  obliged  to  prove  his  quality 


•  Made  by  eoniient  of  the  litigants.    See  L.  25.  th.  It  P.  3^  cited. 

•  Add,  **who  ooniented  to  receive  it  from  hi«  adveraarj.**    See  L.  35.  tit  11.  P.  S., 
cited. 

t  Thia  must  be  qnaUaed.     Vide  L.  17.  tit  U.  P.3. 
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of  heir,  Li.  17.  and  18.  tit.  11.  P.  3.  [U.  17.  and  18.  tit.  11.  P.  3.] 
Lastly,  they  cannot  be  made  in  the  holy  places  expressed  by  L.  5. 
tit  7.  lib.  4.  Rec.  [L.  5.  tit.  9.  lib.  1 1.  Nor.  Rec] 

§  4.  There  is  another  species  of  oath,  which  is  called  the  [  276  ] 
oath  of  calumny,  and  is  the  oath  which  men  make  that  they  will 
proceed  truly  in  the  suit  and  without  fraud,  L.  23.  tit.  II.  P.  3.  [L. 
23.  lit^  11.  P.  3.]  It  is  made  either  by  order  of  the  judge,  the  suit  or 
pleadings  being  concluded  for  proof,  L.  1.  tit.  6.  lib.  4.  Rec.  {LI.  1. 
and  3.  tit.  10.  lib.  11.  Nov.  Rec.,]  or  on  the  petition  of  the  party;  in 
which  last  case,  if  one  is  absent,  a  decree  is  given  for  it  (^e  It  da  la 
provision)  w^ithin  a  term,  L.  3.  tit.  7.  lib.  4.  Rec.  [L.  3.  tit.  9.  lib.  11. 
Nov.  Rec.]  It  was  formerly  called  the  oath  of  manqtutdra;  because, 
as  there  are  five  fingers  to  the  hand  perfect,  so  there  are  five  things 
which  the  plaintiff  and  defendant  ought  to  swear.  1st,  The  plaintiff 
ought  to  swear  that  he  does  not  prosecute  the  suit  through  malice^ 
but  to  obtain  his  right  (sinoporjuzgar  tener  derecho),  and  the  de- 
fendant that  he  does  not  contradict  or  oppose  maliciously,  but  with 
an  intention  of  showing  his  right.  2d,  They  must  both  swear,  that 
always,  when  questioned  upon  any  matter  of  the  suit,  they  will  speak 
the  truth.  3d,  That  they  have  not  bribed,  nor  will  bribe,  the  judge, 
nor  the  escribano.  4th,  That  they  will  not  allege  any  false  proof. 
5th>  That  they  will  not  pray  for  any  time  or  delay  through  malice, 
L.  23.  tit.  II.  P.  3.  [L.  23.  tit.  11.  P.  3.]  This  oath  the  principals 
ought  to  make,  and  not  the  attorney  or  another  for  him,  although 
they  may  have  commenced  the  suit  in  their  name,  unless  it  be  an 
attorney  of  a  corporation,  university,  &c.,  from  whom  he  shall  have 
special  power  for  it,  LI.  23,  and  24.  tit.  11.  P.  3.  [LI.  23.  and  24.  tit. 
1 1.  P.  3.]  It  is  taken  in  every  kind  of  civil  and  criminal  causes,  and 
if  the  plaintiff  oppose  it,  the  defendant  is  absolved;  and  if  the  latter 
will  not  take  it,  he  shall  be  taken  as  condemned,  L.  23.  tit  11.  P.  3. 
[L.  23.  tit  II.  P.  3.] 

§  5,  These  oaths  are  always  accompanied  by  the  questions  of  the 
judge,  or  of  the  party  who  demands  it,  which  questions  should  be 
put  upon  a  thing  that  relates  to  the  suit,  and  in  clear  and  few 
words,  LI.  1.  and  2.  tit  12.  P.  3.  [LI.  Land  2.  tit  12.  P.  3.]  Of  these 
questions,'  the  interrogative  libel  or  declaration  {libelo  interrogatorio) 
is  composed,  to  which  the  parties  ought  to  answer  by  the  words  "/ 
deny  or  confess,  I  believe  or  do  not  believe ;^^  the  answer,  "  that  it  is 
not  known/'  not  being  received,  and  the  party  being  taken  as  con- 
fessing those  points  to  which  he  will  not  make  answer,  Jj.  1.  tit  7. 
lib.  4.  Rec.  [L.  1,  tit.  9.  lib.  11.  Nov.  Rec]  These  answers  of  the 
party,  besides  being  received  with  an  oath,  must  be  given  without 
consulting  an  advocate,  and  •without  any  term  for  deliberation,  and 
answer  is  to  be  made  to  each  point  (articulo)  separately,  L.  2.  tit  7. 
lib.  4.  Rec.  [L.  2.  tit  9.  lib.  11.  Nov.  Rec] 

•  Termed  /M«u»onef .    See  6th  yoI  F*eb.  Ad^  p.  2.  lib.  3.  c  1.  §  7.  p.  125.  n.  288. 6th  edj 
«ko  L.  2.  €t  f«9.>  tit  9.  lib.  II.  Nov.  Rec. 
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[  277  ]  Cap.  3.  The  confession  of  the  party  is  called  in  the  Partidas 
(conocencia)  confession,  which  means  acknowledgment,  because  by 
it  the  party  acknowledges  the  right  and  justice  of  his  adversary.  It 
is  the  answer  of  consent  which  one  party  makes  to  the  other  in  the 
suit,  L.  1.  tit.  13.  P.  3.  [L.  1.  tit.  13.  P.  3.]  This  confession  is  made 
judicially ,•  extrajudicially,  and  through  torture,^**  L.  3.  tit.  13.  P.  3. 
[L..3.  tit.  13.  P.  3.] 

Hence  it  follows  that  confession  ought  to  be  made  voluntarily, 
without  error,  wilh  respect  to  a  thing  certain  and  reasonable,  or  just 
{honesta)y  before  the  party  or  his  attorney,  and  by  a  competent  per- 
son, L.  4.  tit.  13.  P.  3.  [L.  4.  tit.  13.  P.  3.]  Whence  it  arises,  1st, 
That  the  confession  made  through  threats  is  not  valid,  and  that  made 
through  torture  or  the  rack  must  be  afterwards  ratified,"  L.  5.  tit 
13.  P.  3.  [L.  5.  tit.  13.  P.  3.]  2d,  That  being  made  through  error, 
it  may  be  revoked  and  proved  before  the  suit  is  terminated,"  L.  5. 
tit.  13.  P.  3.  [L.  5.  tit.  13.  P.  3.]  3d,  That  being  contrary  to  nature, 
the  laws,  or  not  devolving  on  a  thing  certain,  it  is  not  valid,  L.  6.  tit 
13.  P.  3.  [L.  6.  tit  13.  P.  3.]  4th,  That  the  confession  made  extra- 
judicially is  not  valid,  unless  a  reason  or  cause  is  assigned,^  L.  7.  tit 
13.  P.  3.  [L.  7.  tit  13.  P.  3.]  5th,  That  only  a  person  of  twenty- 
five  years  of  age,  and  the  minor  before  his  guardian  not  contradicting 
or  opposing  it,  may  make  it;  and  the  confession  made  by  the  attorney 
is  valid  only  when  no  fraud  6r  error  is  proved,  L.  1.  tit.  13.  P.  3.  [L. 
1.  tit.  13.  P.  3.]  6th,  That  being  lawfully  made,  the  suit  is  put  an 
end  to  by  it,  and  it  afibrds  entire  proof,  L.  2.  tit  13.  P.  3.  [L.  2.  tit 
13.  P.  3.]  7th,  That  when  one,  who  is  questioned  with  regard  to 
oonfession,  is  doubtful  upon  what  he  has  to  answer,  he  must  have 
time  allowed  him*^  to  reply  or  contest  clearly,  L.  3.  tit.  1 3.  P.  3.  [L. 

3.  tit.  13.  P.  3.]  8th,  That  the  contumacy  of  the  person  questioned, 
on  his  confession  being  made  obscurely,  has  the  same  effect  as  ac- 
knowledgment, L.  3.  tit  13.  P.  3.  [L.  3.  tit  13.  P.  3.]  9th,  That  a 
copy  (Iraslado)  of  all  that  is  confessed  ought  to  be  given  to  the  par- 
ties, in  order  that  they  may  see  on  what  they  have  to  give  proof,  L. 

4.  tit.  7.  lib.  4.  Rec."  [L.  4.  tit  9.  lib.  11.  Nov.  Rec] 

Cap.  4.  Witnesses  are  men  and  women,  such  as  cannot  be  ex- 
cluded from  giving  testimony;  whom  the  parties  in  the  suit  adduce 
to  prove  things  denied  or  doubtful,  L.  1.  tit  16.  P.  3.  [L.  1.  tit  16. 
P.  3.] 

The  reception  or  admission  of  witnesses  is  founded  on  these  prin- 
ciples:  1st,  That  they  be  worthy  of  credit  2d,  That  they  be  obliged 

•  Vide  L.  4.  tit  13.  P.  3.;  and  tbe  qualifications  laid  down  in  L.  7.  ihid, 

>o  Its  use  in  Trinidad  is  forbidden  by  the  tenor  of  his  Majesty's  instractions  to  the 
|ro?ernor,  and  the  directions  contained  in  the  commissions  of  the  judges:  it  was  also 
abolished  in  Spain,  by  a  decree  of  the  Cortes. 

"  i.  e.  Yoluntarily.    See  note,*<'  anis. 

IB  t.  e.  before  sentence. 

IS  t.  e.  for  the  debt  or  thing  acknowledged  being  due,  &c. 

14  See  how  this  is  qualified  by  the  law  quoted. 

u  This  relates  to  po9icioH€9,       ' 
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to  give  testimony.  Sd,  And  this  before  the  jadge.  4(hf  That  the 
faith  to  which  their  testimony  is  entitled,  depends  upon  their  num- 
bers, their  condition^  attestations,  and  other  indispensable  circum- 
stances. 

As  in  so  much,  the  witness  is  entitled  to  &ith,  as  he  will  [  278  ] 
and  may  clearly  speak  the  truth,  or  in  so  far  as  he  has  no  interest  in 
the  suit,  it  follows  from  the  first  principle:  1st,  That  persons  of  bad 
fame  are  incompetent  to  be  witnesses  (unless  it  be  in  a  case  of  trea- 
son against  the  king  or  queen) '^  he  who  is  proved  guilty  of  falsehood 
or  perjury  {probado  defako)\  is  non  compos  mentis;  and  the  per- 
son infamous  by  reason  of  any  of  the  abominable  crimes  expressed 
by  JU  S.  tit  16.  P.  3.  [L.  8.  tit  16.  P.  3.]  2d,  The  person  under 
twenty  years  of  age  in  criminal  causes,  and  fourteen  in  civil,  who, 
after  attaining  their  respective  ages,  may  testify  as  to  their  remem- 
brance of  what  happened  before  these  ages,  L.  9.  tit  16.  P.  3^  [L.  9. 
tit.  16.  P.  3.]  3d,  In  a  criminal  suit  the  father  or  grandfather,  the 
son  or  grandson,  by  reason  of  the  reverence  they  bear  each  other, 
cannot  be  witnesses,^^  nor  the  prisoner,  nor  the  strumpet,  L.  10.  tit 
16.  P.  3.  [L.  10.  tit  16.  P.  3.] 

The  testimony  of  one  who  has  an  interest  in  the  cause  being  liable 
to  suspicion,  it  is  inferred  from  this,  4th,  That  ascendants  and  de- 
scendants cannot  be  witnesses  in  each  other's  causes,  unless  to  prove 
the  age  or  kindred;  but  the  father  may  be  a  witness  to  the  military^ 
will  of  his  son  who  is  a  knight  or  military  person,  L.  14.  tit  16.  P.  3. 
\h.  14.  tit.  16.  P.  3.]  5th,  That  the  husband  cannot  give  testimony 
m  the  cause  of  his  wife,  nor  vice  versd;  nor  the  brother  for  the  bro- 
ther, while  they  both  live  under  the  power  of  their  father,^^  L.  15» 
tit  16.  P.  3.  [L.  15.  tit  16.  P.  3.]  6th,  Nor  anyone  in  his  own 
cause;  nor  those  of  his  family  or  household,  as  his  overseer,  servant, 
steward,  intimate  friend,  ftc.;*^  but  the  member  of  a  corporate  body 
or  university  may,  in  the  cause  of  such  corporation;  because  then  the 
reason  of  interest  ceases,  L.  18.  tit  16.  P.  3.  [L.  18.  tit  16.  P.  3.] 

1*  And  even  in  theie  caMs  their  tostitnony  most  not  be  admitted,  unless  thej  shall  hare 
been  first  tortured,  vide  L.  8.  (it  16.  P.  3.;  and  therefore,  the  testimony  of  all  such  per- 
sons  may  be  considered  excluded  in  all  cases.  See  Append.  Q.  and  F,  as  to  the  compe- 
tency of  witnesses,  and  as  to  eyidenoe  in  general  in  respect  to  Trinidad. 

^  This  only  applied  by  the  law  auoted  in  the  text  to  the  lihertuM  or  slave  emancipated, 
88  witJi  respect  to  his  patron,  the  father,  Slc^  of  ditto:  but  the  fbUowing  law  says,  that 
ascendants,  and  descendants,  and  relations  to  the  fourth  degree,  cannot  be  compelled  to 
give  testimony  against  one  another,  in  suits  relating  to  their  persons,  their  fame,  or  cha^ 
racter,  or  where  the  greater  part  of  their  property  is  at  stake;  nor  the  son-in-law,  father- 
in-law,  step-son,  step>&ther,  against  one  another,  bnt  the  law  adds,  that  if  the  above  are 
wiltinfr  to  testify,  they  may  do  so. 

»  This  is  added  from  the  law  quoted  in  the  text,  which  see.  PaUcioB  says,  it  should 
be  L.  16.  UtitL 

>*  When  brothers  live  away  firom  their  father,  and  separately,  the  law  quoted  In  the 
text  says,  they  may  give  testimony  against  each  other;  but  it  Seems  they  may  not  in 
iavor  of  one  another.     Vide  L.  13.  tit  4.  lib.  9^  Fuero  Juzgo;  and  L.  11.  tit  1.  P.  & 

»  See  Order  in  Council,  8th  June,  1816,  making  merchants*  clerks  competent  witnesses 
in  favor  of  their  employers:  also  Order  in  Council,  16th  September,  1823«  civil  court 
Append.  M.  and  Q. 
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lihy  That  the  judge  cannot  be  a  witness  in  a  cause  of  which  he  has 
cognisance;^^  npr  the  vendor  with  respect  to  a  thing  which  he  has 
sold;  nor  the  advocate,  attorney,  or  guardian,  in  causes  which  they 
shall  defend  in  the  name  of  their  parties,  unless  they  be  produced  or 
called  by  the  opposite  party,  LI.  19.  and  20.  tit.  16.  P.  3.  [LI.  19  and 
20.  tit.  16.  P.  3.]  8th,  Nor  a  partner  in  a  cause  relative  to  the  part- 
nership, and  which  appertains  equally  to  all;  nor  the  accomplice  of  a 
crime  against  another  accomplice,  L.  21.  tit.  16.  P.  3.  [L.  21.  tit  16. 
P.  3.]  9th,  Nor  the  enemy  of  a  person,  for  the  causes"  expressed 
by  L.  22.  tit.  16.  P.  3.  [L.  22.  tit.  16.  P.  3.] 

Conformably  with  the  second  axiom,  it  is  established,  1st,  That 
the  witness  named  by  the  party  may  be  compelled  by  the  judge  to 
give  evidence,  L.  6.  tit.  6.  lib.  4.  Rec;  [L.  1.  tit  11.  lib.  11.  Nov. 
Rec.7  except  it  be  a  relation  in  the  fourth  degree,  the  son-in-law  or 
■  father<in-law  of  him  against  whom  the  testimony  is  to  be  given  in  a 
[  279  ]  criminal  case;  but  they  may  give  it  voluntarily,  L.  11.  tit  16. 
P.  3."  [L.  11.  tit  16.  P.  3.]  2d,  That  old  persons,**  honorable  or 
respectable  women,  prelates,  sick  persons,  knights  {caballeros)^  or  he 
who  is  actually  employed  for  the  king,  cannot  be  compelled;  for  such 
are  not  obliged  to  come  or  appear  before  the  judge  or  escribano, 
while  thus  prevented  or  circumstanced;  but  they  are  obliged  to  go 
and  take  the  testimony  of  these  persons  at  their  own  houses,  L.  35. 
tit  16.  P.  3.  [L.  35.  tit  16.  P.  3.] 

To  the  third  principle  belong  the  solemnities  or  forms  of  the  recep- 
Jjon  of  witnesses,  which  are  reduced  to  the  following:  1st,  An  oath 
must  precede,  unless  the  parties  agree  to  the  contrary,  and  citation  to 
the  opposite  party  to  see  the  witness  sworn,  who,  if  he  does  not  ap- 
pear, does  not,  for  this  reason,  prevent  or  delay  the  oath  being 
received.  The  oath  is  also  dispensed  with,  when  the  judge  appoints 
any  woman  to  examine  whether  another  is  pregnant,  who  demands 
possession  of  property  in  the  name  of  one  of  whom  she  is  with  child, 
L.  23.  tit  16.  P.  3.  [L.  23.  tit  16.  P.  3.]  2d,  The  witnesses  must 
swear  that  they  will  speak  the  truth  upon  what  they  know  of  the 
fact,  and  will  not  discover  their  testimony  to  the  parties,  L.  24.  tit 
16.  P.  3.  [L.  24.  tit  16.  P.  3.;]  but  those  received  upon  an  inquest  or 
inquiry  (pesquisa)  ought  also  to  swear  that  they  will  tell  what  they 
have  heard  and  think  of  the  fact,  L.  27.  tit  16.  P.  3.  [L.  27.  tit  16. 
P.  3.]  3d,  Afterwards  they  are  asked  by  the  escribano  of  the  cause 
the  general  questions  set  forth  in  L.  8.  tit  6.  lib.  4.  Rec.  [L.  3.  tit.  11. 
lib.  11.  Nov.  Rec]  4th,  To  this  succeeds  the  examination  of  each 
witness  separately  upon  every  point  or  question  of  the  particular  in- 
terrogatory, the  answer  and  reason  the  witness  shall  give  for  seeing, 
hearing,  knowing,  or  believing,  if  he  were  questioned  about  it,  being 
noted;  and,  in  a  criminal  cause,  this  reason  may  be  given  even  after 

'I  Which  he  has  docided,  or  shall  have  to  determine.     Vide  the  law  quoted  ia  the  text 

*>  See  these  caases  of  enmity  which  render  a  person  incompetent 

9*  Vide  notes  16,  17. 19  and  20.  artie, 

^  The  law  quoted  says,  upwards  of  seventy  years  of  age. 
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the  testimony  is  received;  llus  declaration  of  the  witness  ought  to  be 
read  to  him,  in  order  that  he  may  confirm  it,  LI.  26.  28,  29.  and  31. 
tit  16.  P.  3.  [LI.  26.  28,  29.  31.  tit.  18.  P.  3.]  5th,  This  examination 
in  criminal^  causes  of  weight  or  importance  ought  to  be  taken  by  the 
judges  themselves,  LI.  28.  and  44.  tit.  6.  lib.  3.  Rec.  [L«  16.  tit.  32. 
lib.  12.  Nov.  Rec.;]  and  if  the  witness  is  absent  in  another  jurisdiction, 
he  shall  be  examined  by  his  own  judge,  under  a  commission  from  the 
judge  of  the  other  party,  and  the  depositions  shall  be  sent  closed  and 
sealed,  as  provided  by  L.  27.  tit.  16.  P.  3.  [L.  27.  tit.  16.  P.  3.,]  except 
in  a  criminal  cause,  of  which  the  judge  who  has  cognisance  must 
himself  examine  the  witness  in  whatever  .part  he  may  be,  L.  27.  tit 
16.  P.  3.  [L.  27.  tit.  16.  P.  3.]  6th,  After  this  act  or  proceeding 
{fuera  de  esle  acto)^  the  witnesses  cannot  be  interrogated,  [  280  1 
unless  in  case  of  having  mistaken  the  question,  or  given  an  equivocal 
answer  {&  no  haberse  equivocado  la  pregunta)  or  the  judge  desires 
the  witness  may  explain  any  doubtful  expression,  L.  30,  tit.  16.  P.  3. 
[L.  30.  tit.  16.  P.  3.]  7th,  The  depositions  or  examinations  must  be 
received  or  taken  after  contestation  of  the  suit,  and  not  before,  unless 
there  be  danger  of  the  death  or  absence  of  the  witnesses,  in  which 
case  the  opposite  party  is  also  cited;  and  if  he  be  absent,  he  must  be 
informed  of  it  within  a  year  after  his  return;  but,  in  criminnl  causes, 
this  previous  examination,  or  adperpetuam  rei  memoriam,  does  not 
take  place,  unless  on  a  general  inquest,  de  qficio^  LI.  2.  and  3.  tit. 
16.  P.  3.  [LI.  2.  and  3.  tit.  16.  P.  3.;]  to  which  ought  to  be  added  the 
other  cases,  expressed  by  LI.  4, 5,  6,  and  7,  tit.  16.  P.  3.  [LI.  4,  5,  6^ 
and  7.  tit.  16.  P.  3.,]  in  which  witnesses  may  be  received  before  con- 
testation. 

The  faith  or  credit  of  witnesses  consisting  in  their  number,  con- 
dition, and  other  circumstances,  it  follows:  1st,  That,  faith  or  credit 
is  only  caused  or  produced  in  a  suit  or  trial  by  two  witnesses;  to 
prove  payment,  five*'  are  required;  to  a  testament,  seven;^  and  if  the 
testator  is  blind,  eight,  L.  32.  tit  16.  P.  3.  [L.  32.  tit.  16.  P.  3.]  That 
the  number  of  witnesses  for  each  diflferent  question  cannot  exceed 
thirty;  and  the  party  may,  leaving  out  as  many  as  he  wishes,  sub- 
stitute as  many  more,^  the  better  to  prove  his  case,  L.  7.  tit.  6.  lib.  4. 
3,  Rec.  f  L.  2.  tit  11.  lib.  11.  Nov.  Rec]  2d,  That  the  witnesses 
who  shall  disagree  with  respect  to  the  thing,  circumstances  of  place 
or  time,  do  not  avail,  L.  28.  tit.  16.  P.  3.  [L.  28.  tit  16.  P.  3.]     3d, 

*  Am  also  io  civil.     Vide  the  law  quoted. 

*  On  a  general  inquest  (jpe^fuiw),  by  order  of  the  kinjr.  Vide  the  two  lawa  quoted 
in  the  text 

^  It  ia  supposed  that  two  are  quite  sufficient.  Palactos,  it  appears,  is  also  of  this 
opioioo;  and  he  adds,  varibus  authors  are  so  with  reference  to  L.  3.  tit  21.  lib.  4.  Rec.  (L. 
1.  Ut  28.  lib.  11.  Nov.  Rec.) 

^  la  Trinidad,  by  Order  in  Council,  of  8th  June,  1816,  three  male  witnesses,  domi* 
ciliated,  and  inhabitants  of  the  place,  are  sufficient  to  a  testament  or  last  will.  See  Ap- 
pendix M  and  Q. 

^  But  this  only  in  case  the  witnesses  first  presented  shall  not  have  been  examined. 
Fiiie  L.  2.  tiL  1 1.  lib.  11.  Nov.  Rec. 
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That  the  judges  may  confront  the  witnetses,  if  they  shall  find  any 
variance  between  them,  L.  56.  tit.  5.  lib.  2.  Rec.^  [L.  9.  tit.  2.  lib.  4. 
Nov.  Rec]  4th,  That  if  both  parties  adduce  proof  by  witnesses,  it 
is  seen  which  of  them  are  most  entitled  to  faith  on  account  of  their 
reputation,  fitness,  number,  &c.;  and  in  cases  of  equality^^  with  respect 
to  them,  the  defendant  is  acquitted,^  L.  40.  tit  16.  P.  3.  [L.  40.  tit 
16.  P.  3.]  5th,  That  if  the  witnesses  do  not  agree,  those  are  to  be 
believed  who  depose  best  to  the  fact;^  and  that  the  witness  who 
contradicts  himself  in  his  declarations,  is  not  entitled  to  faith,  L.  41. 
tit  16.  P.  3.  [L.  41.  tit  16.  P.  3.]  6th,  That  the  witnesses  received 
before  arbitrators  (drbitros)  may  be  again  examined  before  the 
judge,^  unless  the  parties  have  stipulated  to  the  contrary,  their  testi- 
mony being  valid^*  if  they  have  died,  L.  38.  tit.  16.  P*  3.  [L.  38.  tit 
16.  P.  3.] 

Cap.  5.  An  instrument  of  writing  {escriiura)  is  every  deed  that  is 
made  by  the  hand  of  a  public  escribano,  or  notary  of  a  corporation 
or  council  {conce/o)j  or  sealed  with  the  seal  of  the  king,  or  other 
aatlK)rised  persons,  L.  1.  tit  18.  P.  3.  [L.  1.  tit  18.  P.  3.]  Hence 
arise  the  two  kinds  of  instruments  which  produce  faith  and  full 
[  2S\  ]  proof;  one  public,  made  by  the  escribano  or  notary,  with 
the  solemnities  prescribed  by  LI.  54.  and  114.  tit  18.  P.  3.,  44, 45, 
5^.^  and  47.  tit  25.  lib.  4.  Rec,  [LL  54.  and  114.  tit  18.  P.  3.  L.  1. 
tit  23,,  LI.  1, 2.  and  4,  tit  24.  lib.  10,  Nov.  Rec.,]  and  explained  by 
Parga  de  Insirum.  edict,  tit.  1,  resol.  3.  §  2.  ^  n.  57.  al  69.;  another 
authentic  (auiinitco)y  which  is  that  sealed  by  the  king,  bishops, 
prelates,  and  great  men  of  the  kingdom,  L.  114.  tit  18.  P.  3. 

§  1.  Among  public  instruments  are  reckoned  those  which  are 
made  by  escribanos  of  cabildo  for  things  relating  to  them,  L.  1.  tit 
16.  Hb.  4.  Rec  [L.  1.  tit  2.  lib.  11.  Nov.  Rec.;]  and  those  which  are 
contained  in  public  archives,  and  not  of  private  persons,  Parefa, 
ibid,  tit  1.  resol.  3.  and  tit  5.  resol.  2.  §  3.  ^  n.  28.  al  46.,  copies  of 
which  must  come  accompanied  with  the  certificate  of  the  keeper  of 
the  public  archives  {han  de  venir  accompariadas  del  archivero  piib^ 
lico),  who  declares  or  certifies  to  have  copied  them  by  order  of  the 


M  Which  ifl  L.  9.  tit.  3.  lib.  4.  Nov.  Rec^  but  which  does  not  apply. 

SI  The  law  cited  in  the' text,  to  wit,  L.  40.  tit.  16.  P.  3.,  says,  the  judge  ehall  attend  to 
those  who  testify  the  more  credilily,  and  are  of  better  character^  althoujfh  they  may  be 
fewer  in  number,  But  if  ihey  are  equal  with  respect  to  the  credibility  of  their  saying*, 
the  judge  shall  determine  according  to  the  majority  of  number,  if  they  are  equal  in  all 
things,  he  must  acquit  the  defendant;  because  judges  ought  to  be  more  ready  to  acqait 
than  to  condemn. 

A  See  Colom,  de  Eacrib^  torn.  1.  in  his  nota,  commencing  p.  41.,  with  respect  to  the 
*  examination  of  witnesses. 

s  This  is  not  a  clear  exposition  of  the  Ikw  quoted.  Vide  L.  41.  tit  16.  P.  3.,  which 
says,  that  when  the  witnesses  produced  by  the  contending  parties  give  contrary  testimony, 
those  are  to  be  believed  by  the  judge  who  appear  to  incline  most  to  the  truth,  and  wb< 
declarations  agree  most  with  the  fact,  &c. 

M  By  the  opposite  party. 

■  ^  Saving  the  ri^ht  of  the  opposite  party  to  except  (Uekar)  thereto 

*>  Not  inserted  m  Nov,  Rec 
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king,  or  of  the  magistrate  who  may  have  authority  to  order  it,  L.  4. 
tit.  20.  P.  3.  and  LI.  2.  and  4.  tit.  15.  lib.  2.  Rec.  [L.  4.  tit  20.  P.  3. 
L.  4.  tit.  13.  Ub.  4.,  L.  L  tit.  21.  Hb.  5.  Nov.  Rec.] 

§  2.  A  public  instrument  is  divided  into  three  classes;  the  original 
draft,  register  or  protocol  {registro),  the  original  and  the  copy.  The 
register  is  the  original  draft  ot  writing,  which  is  delivered^  and  re- 
mains in  the  possession  of  the  escribano,  which  we  also  call  protocol, 
by  which  doubts  are  determined  that  may  be  offered  with  respect  to 
the  instruments  Which  are  copied  from  it,  [LI.  8  and  9.  tit.  19.  P.  3., 
and  LI.  12.  13.  and  16.  tit.  2&,  lib.  4.  Rec.  [LI.  8  and  9.  tit.  19.  P.  3. 
Lk  1  and  4.  tit  23.  lib.  10.  Nov.  Rec]  The  deed  which  is  immedi- 
ately copied  from  the  protocol  is  the  original  which  causes  faith, 
inasmuch  as  it  is  authorised  by  the  public  escribano,  before  whom  it 
passed,  or  by  him  to  whom  the  protocols  of  the  latter  have  passed, 
L.  14.  tit.  23.  Hb.  4.  Rec.  [L.  6.  tit  33.  lib.  5.  Nov.  Rec.;]  but  if 
another  escribano  copies  it,  with  the  authority  of  the  judge  and  cita- 
tion of  the  party,  it  is  valid. 

The  iraslado  is  called  the  copy  which  is  taken  from  this  original, 
which  ought  to  be  done  with  the  same  circumstances  of  the  latter^ 
L.  114.  tit  18.  P.  3.  [L.  114.  tit  18.  P.  3.] 

From  whc^t  has  been  said  these  axioms  result;  1st,  That  every 
public  instrument  must  be  signed  by  a  public  escribano  of  the 
appointed  number  of  the  towns  {de  niimero  dt  los  pueblos),  2d, 
That  it  does  not  produce  faith,  if  devoid  of  any  solemnity.  3d,  That 
the  weight  or  authority  of  a  public  instrument  is  derived  among  us 
from  the  protocol,  because  every  instrument  of  writing  (eseritura) 
made  without  this  is  null,  L.  13.  tit  25.  lib.  4.  Rec.  [L.  1.  tit  23.  lib. 
10.  Nov.  Rec]  and  L.  9.  tit  19.  P.  3.  [L.  9.  tit  19.  P.  3.] 

From  the  first  axiom  it  is  inferred,  1st,  That  if  the  party  takes  the 
exception  that  the  instrument  is  not  made  by  the  hand  of  a  notary, 
this  throws  the  burthen  of  proof  on  the  party  who  pro-  [  282  ] 
duces  the  instrument,  L.  1 15.  tit  18.  P.  3.,  [L.  1 15.  tit  18.  P.  3.]  except 
in  the  five  cases  expressed  by  Par^'a,  tit  1.  resol.  3.  §  2.  d  n.  50.  al 
56.  2d,  That  the  deed  being  made  in  a  remote  place  is  not  entitled 
to  faith,  unless  it  is  certified  as  to  the  signature,  notarial  signet,  and 
legitimacy  of  the  escribano,  by  two  others  of  the  appointed  number, 
or  by  authority  of  the  judge.^  3d,  Neither  is  the  instrument  made 
by  an  ecclesiastical  notary,  in  lay  or  profane  causes,  and  of  secular 
jurisdiction,  entitled  to  faith,  L.  32.  tit  3.  lib.  l.,and  L.  19.  tit  25.  lib. 
4.  Rec.  [LI.  5.  and  2.  tit  14.  lib.  2.  Nov.  Rec]  3d,  That  if  the  escri- 
bano should  say  that  the  instrument  is  not  his,  he  shall  be  be- 
lieved, if  the  contrary  be  not  proved;  and  if  he  should  confess  it, 
although  the  witnesses  to  the  execution  of  the  instrument  deny  it,  he' 
ought  to  be  believed  if  he  is  of  good  character,,  and  the  instrument 

•y  With  rtqwci  to  the  form,  eiecotioD,  prooC  dtc,  of  deed,  or  written  instrameoti, 
see  ProclamatioD,  5th  Febnury,  1814,  and  Order  in  Cooncil,  6lh  April,  181B,  Append. 
OnndP. 
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agrees  with  the  register  or  prototx>l;  but  the  contrary,  if  the  escri- 
bano  is  of  bad  character,  and  the  instrument  made  a  short  time,  JL 

115.  tit.  18.  P.  3.  [L.  115.  tit.  18.  P.  3.] 

On  the  second  axiom,  it  is  established,  1st,  That  the  instruments 
or  deeds  in  which  are  wanting  the  names  of  the  contracting  parties, 
the  escribano,  witnesses,  signatures,  sigifiets,  term  of  payment  (plazo) 
day,  month  and  year,  and  the  matter  upon  which  it  hath  been  cove- 
nanted or  delivered,  are  not  valid  or  entitled  to  faith;  or  also,  if  any 
one  of  these  parts  is  obliterated  (rota)^  or  cancelled,  so  that  it  can- 
not be  understood,  L.  111.  tit.  18.  P.  3.  [L.  111.  tit  18.  P.  3.;]  but  if 
the  true  meaning  of  the  deed  can  be  obtained,  although  it  is  oblite- 
rated in  other  parts  which  are  not  substantial,  it  will  produce  entire 
proof,  LI.  7.  and  12.  tit.  25.  hb.  4.  Rec.  [L.  6.  tit.  3.  lib.  11.,  L.  6.  tit. 
23.  lib.  10.  Nov.  Rec]  2d,  That  the  exception  of  the  opposite  party 
as  to  the  falsehood  of  the  deed,  is  admitted,  and  may  be  proved 
before  the  sentence,  and  even  after  it,  before  the  judge  of  appeal,  L. 

116.  tit.  18.  P.  3.  [L.  116.  tit.  1?.  P.  3.]  3d,  That  the  proof  of  this 
falsehood  is  allowed  to  be  made  by  another  instrument,  or  by  what 
is  equivalent,  the  proof  of  two^'  witnesses,  L.  117.  tit.  18.  P.  3.  [L. 

117.  tit.  18.  P.  3.,]  and  also  by  the  comparison  {coigo),  of  deeds  or 
instruments,  L.  118.  tit.  18.  P.  3.  [L.  118.  tit  18.  P.  3.;]  and  exclu- 
sively of  this  case,  proof  by  comparison  of  letters  is  not  admitted, 
with  respect  to  promissory  notes  (va/w),  and  other  private  writings, 
L.  119.  tit  18.  P.  3.  [L.  119.  tit  18.  P.  3.]  Aut  3.  tit  3.  lib*  3.  Rec. 
39.  [L.  1.  tit  3.  lib.  3.,  L.  1.  tit.  7.  lib.  5.  Nov.  Rec] 

From  the  third  axiom  it  follows:  1st,  That  the  deed  made  by  the 
same  escribano  who  made  the  protocol  will  not  produce  faith  without 
the  assistance,  of  the  latter,  Parefoy  tit  1.  res.  3.  §  1.  ^  n.  9.  al  34. 
2d,  That  the  instrument  found  in  the  possession  of  the  party  is  not 
presumed  the  original.  3d,  That  the  copy  taken  from  a  protocol 
spoiled  or  faulty  {viciado']^  or  wanting  solemnities  is  nuU,^  [  283  ] 
Parejay  ibid,  d,  n.  42.  al  45.  4th,  That  in  order  to  entitle  the  instru- 
ment to  credit,  without  having  relation  to  the  protocol,  it  must  be 
proved  that  the  latter  hath  been  lost,  Parejay  ibid,  d  n.  47.  5th, 
That  if  there  are  two  instruments  which  disagree  with  respect  to  the 
same  thing,  recourse  must  be  had  to  the  record  or  protocol  to  clear 
up  the  doubt,  Parejay  ibid.  n.  48.  L.  9.  tit  19.  P.  3.  [L.  9.  tit  19.  P. 
3.]  6th,  That  the  escribanos  must  not  alter  (romper)  the  protocol, 
although  they  may  copy  {saquen)  the  instruments  in  public  form,  LI. 


^  That  IB,  in  cage  the  alleged  false  instrament  ia  not  made  by  a  poblic  escribano, 
otherwise,  L.  117.  tit.  18.  P.  3.,  quoted  in  the  text,  reqnires  four  witnesses.  Palaeio$ 
refers  for  information  on  this  part  of  the  text  to  Curia  FUi/nca,  p.  1.  ^  17.  n.  3S.,  and  to 
Murillo,  tit  De  Fide  Instrum. 

89  Ant  3.  tit  3.  lib.  3.  Rec.  is  contained  in  L.  1.  tit  3.  lib.  3.  and  L.  1.  tit  7.  lib.  5. 
Not.  Rec;  but  they  do  not  apply. 

40  Palaeias,  referring  to  L.  1.  tit  35.  lib.  4.  Ree.  [Vide  L.  7.  tit  93.  lib.  10.  Not.  Rec], 
says,  that  although  a  deed  or  instrament  be  null  in  all  its  ports,  its  contents  may  bo 
proved  by  witnesses,  or  by  any  other  legal  mode. 


Tit  Vn.]  Of  Proofs.  299 

12  and  13.  tit.  25.  lib.  4.  Rec.  [LI.  6.  and  1.  tit.  23.  lib.  io.  Nov.  Rec] 
7th,  That  the  extract  or  copy  an  escribano  hath  drawn,  without 
being  asked,  from  the  protocol  which  another  made,  is  not  proof, 
unless  the  authentic  original  be'  also  shown,  Parefa,  tit.  1.  resol.  3.  §  3, 
&  n.  3.  al  13.  This  is  not  understood  of  the  copy,  which  shall  have 
been  made  by  the  same  notary  who  has  the  custody  of  the  protocol, 
Parefa,  ibid,  num.  20.  al  24,  but  if  the  said  copy  should  not  have 
relation  to  the  protocol,  but  to  the  instrument,  it  is  not  entitled  to 
faith,  Pareja,  ibid,  d  num.  25.  and  26„  unless  it  be  found  in  a  public 
archive,  ibid*  num.  27.  8th,  That  copies  made  one  hundred  years 
before,  the  quality  of  the  notary  not  being  evident,  nor  in  what  year 
made,  produce  faith  on  account  of  the  difficulty  of  proving  the  said 
quality,  Pareja^ibid,  n.  59.  9th,  That  whenever  the  copy  of  the 
instrument  is  observed  to  be  taken  by  the  notary  without  any  solem- 
nity,  nor  signature,  in  which  case  the  antiquity  does  not  produce 
fiiith,  the  presumption  that  it  proceeds  from  this  antiquity  is  destroyed 
by  exhibiting  the  copy  in  which  the  requisites  of  a  public  deed  do 
not  appear  to  have  concurred,  Pareja^  ibid,  d  num.  71.  al,  77;  from 
whence  some  limitations  are  collected.  10th,  That  the  copy  of  a 
copy  does  not  cause  faith  amounting  to  proof,  nor  does  it  assist  in 

f)roving,  Pareja j  tit.  1.  resol.  3.  S  4.  ^num.  1.  al  7.;  observing  the 
imitations  in  the  following  numbers.  11th,  That  the  original  instni- 
ment  or  copy  duly  taken  {legitimamenie)  from  the  record  or  regis- 
ter, will  not  produce  faith,  if  it  does  not  set  forth  the  escribario  before 
whom  it  passed,  and  contain  his  rubrick  or  notarial  flourish  {signo)y^ 
L.  12.  tit.  25.  lib.  4.  Rec.  [L.  6.  tit.  23.  lib.  10.  Nov.  Rec] 

§  3.  Besides  public  and  authentic  instruments,  there  are  others  made 
or  executed  by  a  private  hand,  or  that  of  a  particular  individual.  Such 
are  notes  of  hand  or  recognisances  {eonocimientos)^  orders  or  bills 
{cidulas)y  promissory  notes  (va/e*),  acquittances  {apochas)j  books  of 
account,  and  other  simple  writings,  which  are  only  proof  against 
those  who  make  or  execute  them.  From  which  it  is  inferred,  [  284  ] 
1st,  That  a  private  writing  is  only  proof  when  acknowledged  by  the 
party  himself,  or  proved  by  two  witnesses,  present  at  its  execution, 
who  may  declare  in  a  suit  or  trial  at  law  to  have  seen  it  made  or 
executed,^  and  in  no  other  way,  L,  119.  tit.  18.  P.  3.  [L.  119.  tit.  18. 
P.  3.]  2d,  That  things  written  in  memorandum  books  or  registers 
{cabreos)  do  not  afford  proof  against  a  third  person;  insomuch  that  if 
one  about  to  die  orders  it  to  be  written  that  a  person  is  indebted  to 
him  ten  maravedis,  and  his  heirs  prove  there  are  twenty  due,  the 
writing  is  no  impediment  to  them,  L.  121.  tit  18.  P.  3.  [L.  121.  tiL 
18.  P.  3.]  3d,  That  the  books  of  merchants,  which  ought  to  be 
delivered  to  the  receiver  of  royal  rents  whenever  they  require  them, 

«  Palaeiaa  obMnres,  that  L.  12.  tit  35.  lib.  4.  (L.  6.  tit  23.  lib.  10.  Nov.  Rec)  cited 
in  the  text,  docs  hot  render  the  original  instrument  or  copy  null,  by  reason  of  the  ab- 
sence of  the  escribano*8  rubric  (gigno), 

4  Either  by  the  party  bimsolf,  or  by  bis  order.  Vide  the  law  quoted  in  the  text,  L. 
119.  tit  la  p.  3. 
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are  proof  with  respect  to  their  merchandise,  sales,  &c.y^  U.  33,241 
and  25.  tit.  19.  lib.  9.  Rec.^  4th,  That  the  original  must  be  pro- 
duced^* by  the  party,  atid  not  the  copy  of  the  writing. 

Cap.  6.  The  fifth  species  of  proof  is  the  evidence  or  manifestation 
of  the  fact  (evidencia  de  hecho)^  or  ocular  or  personal  view  or  in- 
spection {vista  de  qjos)y  which  is  made  by  the  judge,  or  by  bis  order, 
with  respect  to  the  limits  or  boundaries  of  towns,  the  pulling  down 
houses  that  are  in  danger  of  falling,^  personal  injuries  (injurias)^  the 
defloration  of  a  virgin,  and  other  similar  things,  LI.  8.  and  13.  tit.  14. 
P.  3.  [LI.  8.  and  13.  tit.  14.  P.  3.] 

Cap.  7.  The  sixth  species  of  proof  is  that  by  presumption  or  suspi* 
cion,  which  only  takes  place  in  the  cases  directed  by  L.  8.  tit.  14.  P. 
3.  [L.  8.  tit.  14.  P.  3.,]  and  those  are,  1st,  With  regard  to  dominion 
or  property;  for  he  who  proved  the  thing  to  have  been  bis,  or  he  to 
whom  it  hath  been  delivered,  is  presumed  the  owner  until  the  con- 
trary is  proved,  L.  10.  tit  14.  P.  3.  [L.  10.  tit.  14.  P.  3,]  2d,  There 
is  also  a  presumption  in  favor  of  the  hen:  of  the  debtor  who  hath  been 
released  from  the  debt,  unless  the  creditor  prove  that  he  did  it 
through  consideration  or  regard  alone  to  the  debtor,  L.  11.  tit.  14.  P. 
3.  [L.  11.  tit  14.  P.  3.]  3d,  Suspicions  afford  no  proof  in  criminsd 
causes,  unless  where  the  husband  hath  prohibited  or  forbidden  his 
wife  to  speak  with  another  man,  and  meets  them  alone  in  a  suspi- 
cious place,  in  which  case  he  may  call  upon  the  judge  for  the  inflic- 
tion of  the  penalty  of  adultery,  on  accoimt  of  vehement  suspicion, 
L.  12.  tit  14.  P.  3.  [L.  12.  tit  14.  P.  3.] 

Cap.  8.  There  is  another  kind  of  proof  which  is  called  proof  by 
&me,  or  notoriety,  by  which  the  death  of  an  absent  person  is  proved 
after  ten  years  are  passed,  and  in  addition  to  this  public  report  or 
fame,  the  country  is  distant;  but  if  another  sort  of  proof  of  the  pro- 
pinquity of  the  place  where  they  say  the  party  died  can  be  adduced, 
[  285  ]  then  the  proof  of  mere  report  and  fame  ought  not  to  be 
admitted,  L.  14.  tit  14.  P.  3.  [L.  14.  tit  14.  P.  3.]  Lastly,  Every 
thing  appertainmg  to  law  (derecho)  is  proved  by  the  law  of  the 
kingdom,  and  not  by  foreign  law,^  L.  15.  tit  14.  P.  3.  [L.  15.  tit  14. 
P.  3.] 

43  Vide  Wood,  C.  L^  book  4  c  2.  p.  312,  313^  as  to  proof  of  books  of  account  of  mer- 
chants.    See  also  Cur,  Fil.,  lib.  2.  Com.  Ter^  cap.  8.  tit  IAbro8, 

4«  Not  in  Noo,  Ree. 

^  All  original  deeds,  records,  or  protocoiMf  must  be  prodaced  in  the  presence  of  or  by 
the  officers  or  persons  to  whose  custody  they  are  by  law  entrusted.  Palacios^  referring 
to  LI.  2a  tit.  22.  lib.  2.,  and  79.  cap.  54.  tit  4.  lib.  3.,  and  Auto  4.  tit  11.  lib.  2.  Re&,  {vitU 
li.  15.  tit  10.,  and  L.  H.  tit.  28.  lib.  11.  Nov.  Ree)  states  to  this  eiiect  and  adds,  that  pri- 
vate  parties  litigating  may  be  compelled  to  produce  in  court,  originals  of  deeds  or  writ- 
ing's in  their  possession,  under  a  corresponding  citation,  or  subpcsna  duces  tecum,  as  the 
English  lawyer  would  say. 

^  The  word  used  in  the  text  is  simply  **  ed\ficio8f*  but  a  reference  to  L.  13.  tit  14.  P. 
3.,  quoted,  will  show  the  translation  conveys  its  meaning. 

<7  Except  in  suits  between  foreigners  relating  to  contracts  made  on  property  in  a 
foreign  country.  Vide  L.  15.  tit  14.  P.  3.,  quoted  in  the  text  Palacioe  adds,  to  the  law 
cited  in  the  text,  a  reference  to  L.  31.  tit  14.  P.  5.,  L.  15.  tit  1.  P.  1.,  and  Auto  2.  tit  1. 
lib.  2.  Rec.    ( Vide  L.  11.  and  notao  2.  and  3.  Ut  2.  lib.  3.  Nov.  Roc.) 
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Cap.  9.  Id  order  for  the  suit  to  be  received  for  proof  by  any  of  the 
modes  or  kinds  which  we  have  explained,  the  judge  assigns  sC  certain 
term,  which  is  called  probatory,  and  in  the  space  or  period  of  time 
which  the  judge  allows  the  parties  to  answer,  or  prove  what  is  alleged 
in  the  suit  when  it  hath  been  denied,  L.  1.  tit  15.  P.  3.  [L.  1.  tit  15. 
P.  3.]  Hence  it  is,  1st,  That  during  this  probatory  term  nothing 
new  may  be  introduced  or  done  in  the  suit,  L.  2.  tit  15.  P.  3.  [L.  2. 
tit.  15.  P.  3.]  .  2d,  That  this  term  is  common  to  the  plaintin  and 
defendant,  LI.  2.  and  3.  tit  8.  Ub.  4.  Rec.^  [L.  2.  tit.  12.  and  L.  3.  tit. 
3.  lib.  11.  Nov.  Rec.]  3d,  That  it  be  conformable  to  what  the  law 
provides;  that  is,  in  suits  within  the  ports  (puerlos)  for  eighty  days, 
and  beyond  or  without  them  for  one  hundred  and  twenty,  L.  1.  tit  6. 
lib.  4.  Rec.  [L.  1.  tit  10.  lib.  11.  Nov.  Rec]  4th,  That  the  term  be 
peremptory,  so  that  having  expired,  and  publication  made  of  the 
proofe,  no  more  proofs  can  be  received,^^  L.  5.  tit.  6.  lib.  4.  Rec.  [L. 
9.  tit  11.  lib.  11.  Nov.  Rec.,]  unless  the  party  be  entitled  to  the  pri- 
vilege of  restitution^  which  he  must  pray  to  prove  within  fifteen 
days  nfter  the  term;  and  the  period  for  which  it  is  to  be  granted  must 
be  one-half  of  the  term  that  was  allowed  for  the  principal  or  original 
proof-:  and,  in  this  case,  the  penalty  ordered  by  the  judge  is  deposited, 
L.  3.  tit  8.  lib.  4.  Rea  [L.  3.  tit  13.  lib.  11.  Nov.  Rec]  5th,  That  if 
witnesses  must  be  received  who  are  beyond  sea,  six  months  are 
given,  as  an  extraordinary  term,  the  party  swearing  and  naming  the 
witnesses,  and  depositing  the  expenses;  which  term  may  be  extended 
or  shortened  by  the  judge,  according  to  distances  and  circumstances, 
L.  1.  tit.  6.  lib.  4.  Rec*  [L.  3.  tit  10.  lib.  11.  Nov.  Rec]  6th,  That 
this  ultra-marine  term  must  be  prayed  together  or  at  the  same  time 
with  the  ordinary  term,  and  not  afterwards,  L.  3.  tit.  6.  lib.  4.  Rec. 
[L.  4.  tit  10.  lib.  11.  Nov.  Rec.;]  nor  is  it  granted  unless  the  party 
shall  prove"  that  those  witnesses  were  at  the  time  in  the  place  where 
the  fact  happened,  L.  2.  tit.  6.  lib.  4.  Rec  [L.  2.  tit  10.  lib.  11.  Nov. 
Rec]  7th,  That  these  same  probatory  terms  run  in  criminal  causes, 
L.  4.  tit  10.  lib.  4.  Rec**  8th,  That  they  may  be  granted  three  times: 
but  in  order  for  the  second  term  to  be  granted,  the  necessity  must  be 
assigned  and  proved;  and,  for  the  third,  it  is  necessary  that  evidence 

«  L.  2.  ttt.  12.  lib.  U.  Nov.  Rec.  does  not  appear  to  apply:  the  title  of  the  law  is  **  The 
node  of  pToponng  exceptions  {tachas)  to  witnesses,  in  order  to  their  being  admitted.** 
L.  3.  tit  13.  lib*  11.  Nov.  Rec.  does  seem  to  support  the  position,  although  the  title  of  this 
lav  is  **  The  time  in  which  restitution  in  integrum  must  be  demaiuied  by  privileged 
peraons:'*  but  vide  on  this  law,  being  L.  3,  tit  8.  lib.  4.  Rec,  Azewdo,  num.  45.  et  §eq,; 
and  also  the  same  author,  on  L.  1«  tit  6.  lib.  4.  Rec,  (which  is  LI.  1.  and  3.  tit.  10.  lib.  II. 
JSov.  Rec)  num.  5.  p.  1 11. 

^  That  is  by  witnesses.  Palaeioe  here  observes,  that  proof,  by  deeds  or  instruments,  is 
leeeived  under  the  oath  prescribed  by  L.  1.  tit  2.  lib.  4.  Rec.  (L.  1.  tit.  3.  lib.  11.  Nov.  Rec,) 
after  the  publication  ofproof  of  witnesses,  until  the  conclusion  of  the  cause. 

»^  Also  vide  L.  2.  tit  10.  lib.  11.  Nov.  Rec  By  L.  12.  tit  3.  hb.  9.  Rec,  de  hu  Jnd^ 
if  the  proof  required  be  from  the  Indies,  the  term  is  a  year  and  a  half  for  New  Spain,  two 
years  for  Peru,  and  three  years  lor  the  Philippines. 

*i  And  that  within  thirty  days.  Vide  L.  2.  tit  10.  lib.  11.  Nov.  Rec,  ad  fin, 

"  Not  in  Aoo.  jRm. 
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be  given  of  the  impediment  which  prevented  the  party  from  adducing 
the  proof  in  the  second  term,  L.  3.  tit  15.  P.  3.*^  [L.  3.  tit  15.  P.  3.] 
Cap.  10.  The  probatory  term  having  expired,  the  party  prays  pub- 
lication of  proofs,  and  the  allegations  upon  the  proofs,  or  bienpro- 
[  286  ]  bado,^  are  made,  the  witnesses  being  objected  to  [tachandost) 
within  six  days;  and  if  the  objections  shall  appear  conclusive,  the 
judge  decides  that  they  be  received  for  proof  within  a  peremptory 
term,  which  must  be  half  of  that  assigned  for  the  principal  proof;  the 
judg:e  not  being  able  to  shorten  nor  extend  it,"  nor  to  allow  the 
privilege  of  restitution,  ih  order  to  oppose  objections  (tachas)  either 
in  the  first  or  second  instance,  L.  1.  tit  8.  lib,  4.  Rec.  [L.  1.  tit  12. 
lib.  11.  Nov.  Hec;]  but  it  is  to  be  observed,  that  the  suit  cannot  be 
received  for  proof  of  tachasy  after  fifteen  effectual  days  have  elapsed,* 
L.  3.  tit  8.  lib.  4.  Rec.  [L.  3.  tit  13.  lib.  11.  Nov.  Rec]  Finally,  if 
there  be  no  publication  of  proofs,  the  suit  is  cousidered  as  concluded, 
if  a  traslado"  be  given,  and  the  opposite  party  accused  of  contumacy. 
'  Cap.  11.  The  proof  with  respect  to  the  possession  of  nobility  con- 
sists in  the  evidence  of  its  possession  by  the  litigant  party,  his  father 
and  grandfather,  for  a  series  of  years,  in  places  where  they  hafe 
lived;  and  if  that  of  the  grandfather  was  very  ancient,  it  will  be 
sufficient  that  the  witnesses  depose  as  to  hearsay  and  public  report 
As  regards  the  question  of  property,  the  sons  or  grandsons,  &c  of 
those  who  have  obtained  letters  patent  (carcct^/orw*),  ought  to  appear 
within  fifty  days  after  being  served  with  the  order  to  contend  with 
the  fiscal  of  his  majesty,  according  to  what  is  directed  with  sufficient 
extension  by  LI.  8.  14,  15,  16,  17.  27.  30.  33.  34,  35,  36.  and  37.  lit 
II.  lib.  2.  Rec.  [LI.  4.  6,  7,  8,  9.  11.  14.  12,  13.  15,  16,  and  17.  tit  27. 
lib.  11.  Nov.  Rec.] 

»  The  provisiont  of  this  Uw,  as  aim  of  L.  23.  tiL  1 6.  P.  3.,  with  roapect  to  the  |rranlm| 
three  terms  of  proof,  Ac.,  are  altered  by  L.  1.  tit.  10.  lib.  It  Nov.  Rec,  which  fixea  ooe 
peremptory  term:  and  vide  lat  CaHado  Jur,  Civ.,  p.  96.  n.  4—10. 

^  DiscepUUio  causa, 

»  The  judge  may  shorten  but  not  extend  it  Paiacioi  (2). 

M  With  respect  to  persons  entiUed  to  restitution  in  integrum^  vide  the  law  quoted  in 

"  That  is,  of  the  petition  of  the  party  praying  to  the  effect.     Vide  the  law  quoted  in 

the  text.  « 
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O^  SSNTENCE. 

Cap.  1.  Sentence  is  the  order  or  decree  which  the  judge  may  [  288  ] 
make  with  respect  to  any  of  the  parties  by  reason  of  the  suit  which 
they  prosecute  before  him,  L.  1.  tit.  22.  P.  3.  [L.  1.  tit.  22.  P,  3.]  It 
is  distinguished  by  interlocutory  and  definitive,  the  former  is  given 
upon  a  certain  incidental  matter  of  the  suit,  and  not  upon  the  principal 
demand;  the  latter  is  that  which  puts  an  end  to  the  suit,  absolving  or 
condemning  the  defendant,  L.  2.  tit.  22.  P.  3.  [L.  2.  tit.  22.  P.  3.;] 
wherefore  the  first  may  be  altered  or  amended  before  definitive  sentence 
and  may  be  giveA  in  writing  or  verbally,  L.  2.  tit.  22.  P,  3.  [L.  2.  tit. 
22.  P.  3.]  The  second  as  an  object  of  administration,  is  found  to  be 
established  on  the  following  principles.  1st,  That  the  sentence  must 
be  given  by  the  judge.  2d,  That  it  must  be  conformable  to  law  and 
to  the  proceedings.  3d,  That  by  it  an  end  is  put  to  the  suit  4th, 
That  once  given  it  must  be  published  and  solemnly  pronounced.  [  289  ] 
5th,  That  having  passed  into  a  thing  adjudged  {cosa  juzgada)  it  is 
firm  and  valid. 

From  the  first  principle  it  is  inferred,  1st,  That  the  sentence  alone 
is  valid  which  is  given  against  a  person  subject  to  the  jurisdiction  of 
the  judge,  LI.  12,  and  15.  tit.  22.  P.  3.  [LI.  12,  and  15.  tit.  22.  P.  3.] 
2d,  That  it  is  not  valid  against  a  dead  person,  except  in  the  case  of 
treason,  regarding  the  bad  reputation  of  a  person,  &c.,  L.  15.  tit.  22. 
P.  3.  [L.  15.  tit.  22.  P.  3.]  nor  against  a  spiritual  thing,  a  person  under 
twenty-five  years  of  age,  one  non  compos  mentis^  &c,  without  their 
curator,  except  it  were  favorable,  L.  12.  tit,  22.  P.  2.  [L.  12  tit.  22. 
P.  3.]  3d,  That  if  many  judges  be  required  to  pass  sentence  or  give 
judgment,  it  is  not  valid  if  one  be  absent,  L.  17.  tit.  22.  and  L.  4.  tit. 
2^.  P.  3.  [L.  17.  tit.  22.  and  L.  4.  tit.  26.  P.  3.]  4th,  Nor  if  there  be 
a  disagreement  with  respect  to  acquittal,  although  in  a  criminal  cause 
the  judgment  of  those  who  acquit  will  avail,^  L.  18.  tit.  22.  P.  3.  [L. 
18.  tit.  22.  P.  3.]  5th,  That  if  the  sentence  should  turn  upon  the 
determination  of  quantity,  that  given  for  the  lesser  sum  will  be  valid,* 
because  all  agree  upon  that,  L.  17.  tit.  22.  P.  3.  [L.  17  tit  22.  P.  3.] 
6th,  That  the  sentence  of  him  who  cannot  be  a  judge,  or  who  has 
not  authority  to  give  it,  is  not  valid,  L.  12.  tit.  22.  P.  3.  [L.  12.  tit 
22.  P.  3.]  7th,  That  if  the  judge  entertain  a  doubt  with  respect  to 
the  decision,  he  may  refer  the  cause  to  the  Superior  Court,  citing  the 

>  In  fsTor  of  liberty,  life.  &e.,  bat  then  the  namber  in  these  caies  muct  at  least  be  equal, 
ftr  the  law  qaoted  (L.  19.)  says,  that  the  plarality  of  opinions  shall  determine  the  question 
of  a^utttal  or  condemnation. 

This  tho  requires  an  equality  of  votes  in  the  judges.    Vide  L.  17.  tit  29.^P.  3.  quoted. 
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parties,  in  which  interval,  if  the  jndge  who  referred  it  hath  given  sen- 
tence, it  will  be  valid,  L.  11.  tit.  22.  P.  a.  [L.  11.  tit.  22.  P.  3.] 

From  the  second  principle  it  follows,  1st,  That  the  sentence  given 
upon  a  thing  not  demanded  or  prayed  for  is  not  valid;  and  thus  if  a 
person  demand  generally  a  horse,  and  the  judge  points  out  or  specifies 
one,  it  is  not  valid,  L.  16.  tit.  22.  P.  3.  [L.  16.  tit.  22.  P.  3.]  2d,  That 
it  must  be  conformable  to  the  terms  of  the  demand,  and  what  is  there 
alleged  and  proved,  L.  16.  tit.  22.  P.  3.  [L.  16.  tit.  22.  P.  3.]  but  sen- 
tence may  be  given  without  the  whole  truth  appearing,  in  the  cases 
expressed  by  L.  7.  tit.  22.  P.  3.  [L,  7.  tit.  22.  P.  3.]  and  in  tKese  it  is 
to  be  observed  that  the  party  is  condemned  in  costs,  if  he  was  actuated 
by  malice,*  L.  8.  tit  22.  P.  3.  [L.  8.  tit.  22.  P.  3.]  3d,  That  the  sen- 
tence against  law,  justice,  or  good  manners  is  null,  and  there  is  no 
necessity  for  an  appeal  in  order  to  set  it  aside,^  LI.  1,  and  12.  tit  22, 
[LI.  1.  and  12.  tit  22.]  and  L.  3.  tit  26.  P.  3.  [L.  3.  tit  26.  P.  3.] 
4th,  That  the  judges  in  giving  sentence  regard  the  truth  which  appears 
from  the  proceedings,  and  not  the  want  of  matters  of  form'  and  order 
of  process  or  trial,  L.  10,  tit  17.  lib.  4.  Rec.  [L.  2.  tit  16.  lib.  11.  Nov. 
Rec]  5th,  That  the  inferior  judges  cannot  have  reporters  {relatores); 
and  must  themselves  see  the  proceedings,  and  not  decide  by  the  report 
of  the  escribano,  unless  the  parties  are  present,  L.  27.  tit  17.  lib.  2. 
Rec*  L.  6.  tit.  9.  lib.  4.  Rec.  [L.  3.  tit  16.  lib.  11.  Nov.  Rec] 

[  290  ]  From  the  third  principle  it  is  deduced,  1st,  That  the  sen- 
tence must  be  certain  and  just,  L.  3.  tit.  22.  P.  3.  [L.  3.  tit  22.'  P.  3.;] 
and  thus  the  quantity  must  be  expressed,  or  at  least  with  relation  to 
that  which  is  written  in  the  proceedings,  L.  16.  tit  22.  P.  3.  [La  16. 
tit.  22.  P.  3.]  2d,  That  the  party  must  be  condemned  or  acquitted,  L. 
15.  tit  22.  P.  3.  (L.  15.  tit.  22.  P.  3.]  3d,  That  it  is  not  valid  when 
pronounced  conditionally,^  {por  condicion)yOX  on  security  {Jianzas)^ 
L.  14.  tit  22.  P.  3.  [L.  14.  tit.  22.  P.  3.]  4th,  That  judges  in  giving 
sentence  with  respect  to  the  condemnation  of  fruits  {/ruios),  must 
estimate  them,  L.  52.  tit.  5.  lib.  2.  [L.  6.  tit  16.]  and  L.  2.  tit.  9.  lib. 
Rec.  3.  [L.  6.  tit.  1.  lib.  11.  Nov.  Rec] 

*  The  general  rale  as  to  costs  is,  that  the  vaoquithed  party  vhall  be  condemoed  to  pay 
them,  Dntesa  he  had  just  cause  of  litigating,  the  decision  of  which  is  at  the  discretion  of 
the  jadge.  Vt(/e,  as  to  coats,  Faria^  add,  ad.  eowirrub.  torn.  3.  c  37.  p.  165.,  and  partieo* 
larW  n.  1—11. 151.  3.— 10. 28.  32.;  Teatro  de  ia  Leg,  de  Etp.  i  Ind.  tit  5.  Cmdetmdmkm; 
Ftbrtro  Ad.  torn.  &  p.  518, 519.  n.  372.  LI.  39.  42,  43,  and  45.  Ut  2.  L.  10.  tit  3.  8,  9, 
and  10.  tit.  23.  Part  3.,  and  tit  19.  lib.  11.  Nor.  Rec;  also  Curia^FiL  p.  44.  n.  5.  and  p. 
48.  n.  25.  As  to  costs  on  appeal,  vide  L.  37.  tit.  23.  P.  3.  Cfreg.  Lop.  g\.  3.  ibid,  and  «s 
to  requiring  secnrity  for  costs  where  plaintiff  bos  no  real  property  in  the  joriadicdoii, 
vide  L.  41.  tit  3.  Part  3.,  also  Fe6rero,  Adie.  torn.  3.  p.  33a  n.  30. 

^  Qttore. 

*  Bat  they  attend  to  the  want  of  matters  of  snbstaooe,  such  as  want  of  citation,  defect 
of  proof,  dLC    PalaeioB,  (3)  to  this  effect 

*  Not  in  Nov.  Ree,  Palaeio§  says  it  should  lie  L.  17.  tit  17.  lib.  8.  Rec.  [L.  3.  tit  16. 
lib.  11.  Nov.  Rec] 

f  Patadot  says,  it  is  valid,  though  the  judge  ought  not  so  to  pronounce  it,  if  not  ap. 
pealed  from,  and  will  in  such  case  pass  into  tbe  authority  of  a  case  adjudged  {atmjmxgaday 
If  appealed  from  for  the  reason  in  question,  the  court  of  appeal  may  revoke  it  on  such 
ground.    Tbe  learned  Profossor  refers  to  L.  14.  tit  33.  P.  3.  cUed  in  tbe  taxt 
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On  the  fourth  principle,  it  is  established,  Ist,  That  the  definitive 
sentence  ought  to  be  pronounced/  on  the  petition  of  the  party,  within 
twenty  days,  and  the  interlocutory  within  six,  under  a  penalty  of 
fifty^  maravedis  to  the  exchequer  (camara),  and  payment  of  costs^ 
and  damages,  L.  l.tit.  17.  lib.  4.  Rec.  [L.  1.  tit.  16.  lib.  11.  Nov. 
Rec.]  2d,  That  before  it  is  pronounced,  citation  should  be  made  to 
the  parties,  to  hear  it  within  the  time  appointed  by  the  judge;  and  if 
only  one  of  them  shall  attend  or  obey,  it  shall  be  given  in  clear  or 
intelligible  words,  and  shall  be  read,"  L.  5.  tit.  22,  P.  3.  [L.  5.  tit.  22, 
P.  3.]  3d,  That  although  the  plaintiff  be  absent,  the  term  appointed 
for  proof  having  expired,  the  judge  may  pronounce  definitive  sen- 
tence, according  to  the  merits  of  the  proceedings;  and  if  this  haih  not 
expired,  he  may  decide  upon  other  points  and  costs,  but  not  on  the 
demand,  so  that  the  plaintiff  afterwards  appearing,  shall  be  able  to 
institute  a  new  demand;  but  without  availing  himself  of  the  proofs 
adduced  in  the  first  suit,  L.  9.  tit.  22.  P.  3.  [L.  9.  tit.  22.  P.  3.]  4th, 
That  if  the  deiendant  does  not  obey,  and  the  term  hath  expired,  the 
indge  gives  sentence;  and  although  he  may  absolve  or  acquit  him, 
he  shall  pay  the  costs  for  his  contumacy  or  default,  L.  10.  tit.  22.  P. 
3.  [L.  10.  tit.  22.  P.  3.]  5th,  That  the  sentence  must  be  written,  unless 
it  be  with  respect  to  a  cause  of  ten  thousand  maravedisy  and  under, 
which  the  judge  shall  be  allowed  to  pronounce  verbally,  LI.  6.  and 
12.  tit.  22.  P.  3.  [LI.  6.  and  12.  tit.  22.  P.  3.;]  and  with  respect  to  the 
mode  in  which  oidor^  roust  vote  and  write  their  sentences,  L.  42.  ei 
»eq.  tit.  5.  lib  2.  Rec  treat  [L.  40.  tit.  1.  lib.  5.  Nov.  Rec]  6th,  That 
the  sentence  must  be  pronounced  at  a  time  not  prohibited,  and  in  a 
decent  or  proper  place,  L.  12.  tit.  22.  P.  3.  [L.  12.  tit  22.  P.  3.] 

From  the  fifth  principle,  it  arises,  1st,  That  the  sentence  may  pass 
into  a  thing  adjudged  within  sixty  days,  in  which  term  the  party 
may  allege  nullity,  and  from  the  sentence  given  thereon,  a  supplica- 
tion or  appeal"  may  be  had,  but  the  party  is  not  allowed  to  allege 
nnlUty  a  second  time;  L.  2.  tit  17.  lib.  4.  Rec  [L.  1.  tit  18.  Ub.  11. 
Nov.  Reel  declaring  that  in  suits  of  fifteen  hundred  maravedisy  and 
the  law  of  Toro  that  from  sentences  which  shall  be  given  [  291  ] 
in  the  audiencias  on  rerii»on  {&  revisla)^  or  from  which  there  is  no 
appeal,  nullity  cannot  be  alleged  at  anytime;  and  that  the  nullity 
which  shall  be  alleged  against  a  sentence  in  a  cause  of  first  cogni- 
sance {de  visla)y  or  on  revision  {revista),  from  which  there  shall  be 
a  supplication  in  that  of  fifteen  hundred  {de  mille  y  quinienlas). 


•  After  Uie  oondafion  oFtbe  prooeedinjjrfl  or  suit 

•  Fifty  thootaod,  according  to  L.  l.tiL  17.  lib.  4.  Ree.  (L,  1.  tit  16.  lib.  11.  Noy.  Rec.) 
IHJmeio9{2). 

>«  Which  shall  be  doubled  (diMadaa),  accordinsr  to  |fae  law  quoted. 

"  When  this  law  was  enacted,  the  lawgiver  contemplated  the  posaibility  of  a  person 
Wng  appointed  a  judge  who  could  not  read,  or  perhaps  was  blind;  for  it  says,  the  sen- 
fence  shaJl  be  read  publicly  bj  the  judge  if  he  can  read;  and  if  ho  does  not  know  hojir, 
by  some  other  person  for  him. 

1*  As  to  appeal  and  the  rules  in  respect  thereto,  see  Append.  T  and  Z,  also  Q. 
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must  be  treated  of,  or  discussed  together  with  the  principal  matter, 
L.  4.  tit.  17.  lib.  4.  Rec.  [L.  2.  tit.  18.  lib.  11.  Nov.  Rec] 

2d,  That  the  above  mentioned  term  having  expired,  the  sentence 
cannot  be  revoked,  unless  it  were  given  through  false  proofs,  L.  IS. 
tit.  22.  P.  3.  [L.  13.  tit.  22.  P.  3.;]  in  which  case  it  may  be  revoked 
within  twenty  days,**  after  the  expiration  of  which  it  becomes  firm 
and  irrevocable,  L.  12.  tit.  26.  P.  3.  [L.  12.  tit.  26.  P.  3.] 

8d,  That  the  sentence  is  revoked  for  being  contrary  to  law,  or  for 
manifest  nullity,  and  for  want  of  formalities  prescribed  by  law,  LI.  3, 
4,  and  5.  tit.  26.  P.  3.  [LI.  3,  4,  5,  tit.  26.  P.  3.] 

4th,  That  it  may  be  set  aside  on  account  of  a  fine  being  imposed 
on  one  who  is  not  able  to  pay  it,  L.  4.  tit.  22.  P.  3.  [L.  4.  tit.  22. 
P.  3.] 

5th,  On  account  of  restitution  being  demanded;  which  the  attor- 
neys or  guardians  of  a  minor  may  do,  citing  the  opposite  party;  by 
power  or  force  of  which  restitution,  nothing  is  done  or  pursued  in  the 
cause:  and  if  the  suit  commenced  while  the  person  was  a  minor,  and 
sentence  hath  been  given  alter  his  majority,  restitution  does  not  take 
place,  L.  2.  tit.  25.  P.  3.  [L.  2.  tit.  25.  P.  3.]  This  must  be  demanded 
before  the  judge  who  gave  the  sentence,  or  his  superior,  showing  that 
there  was  error,  and"  that  new  proofs  have  been  discovered,  L.  3. 
tit.  25.  P.  3.  [L.  3.  tit.  25.  P.  3.;]  and  it  must  be  granted,  although 
the  curators  pursue  the  cause,  if  they  did  not  appeal,  L.  1.  tit.  25.  P. 
3.  [L.  1.  tit.  25.  P.  3.]  But  there  is  no  restitution  against  sentences, 
from  which  no  supplication  lies,  L.  11.  tit  17.  lib.  4.  Rec.  [L.  5.  tit. 
13.  lib.  11.  Nov.  Rec] 

6th,  That  the  defendant  being  acquitted  and  declared  free  from  the 
demand,  this  sentence  cannot  be  revoked,  unless  a  right  to  do  so  hath 
been  reserved,  L.  9.  tit.  22.  P.  3.** 

Hence  it  follows,  7th,  That  no  one  can  abrogate  or  reform  the 
sentence,  but  the  king;  and  if  the  judge  has  not  decreed  with  respect 
to  the  costs  and  fruits,  he  may  correct  it  within  the  dav,  and  not 
afterwards,  L.  3.  tit  21.**  P.  3.  [L.  3.  tit.  22.  P.  3.] 

8th,  That  the  sentence  of  arbitrators  given  against  that  of  the 
judge,  may  be  revoked,  L.  4.  tit.  22.  lib.  4.  Rec." 

9th,  That  the  cause  of  nullity  against  the  sentence  must  be  con- 
ducted before  the  judge  who  gave  it,  although  it  be  appealed  from," 

1*  Read  yearn. 

14  Or^  accordinip  to  Palaeio9  and  tn  L.  3.  tit.  25.  P.  3.,  cited  in  the  text 

>8  This  law  does  out  apply.  See  the  law  cited  which  relates  to  the  case  of  nonsatt, 
and  re^alates  the  payment  of  costs  by  plaintiff  in  brin^tngf  new  suit  or  action.  PaUciot 
here  nbserveii  that  it  is  not  intelligible  whether  the  text  means  the  demand  or  the  sen- 
tence cannot  be  revoked.    He  also  refers  to  the  law  there  cited. 

i«  Tit.22.  Piiiacios(l). 

17  This  law  is  not  inserted  in  the  JVov.  Rec.  Palaeio$  says,  L.  4.  tit  21.  lib.  4.  (L.  4. 
tit  17.  lib.  11.  Nov.  Rec)  is  meant. 

'B  Palaeioi  says,  it  most  be  before  the  Jndffe  of  appeal,  unless,  as  is  stated  in  the  text, 
the  rig^bt  should  have  been  reserved  to  argue  it  before  the  jndge  who  pronounced  i(;  and 
that  it  is  stated  bv  Canada^  Inst,  PracJuic,  Civ.  P.  2.  C.  1.  to  be  most  suitable  for  all 
parties  to  submit  the  nullity  and  the  appeal  together  as  principals,  in  order  that  they  may 
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if  the  right  of  opposing  the  said  exception  hath  been  reserved  to  the 
party,  L.  2.  tit.  26.  P.  3.  [L.  2.  tit.  26.  P.  3.] 

Cap.  2.  The  sentence  then  having  passed  into  a  thing  [  292  ] 
adjudged,  1st,  It  ought  to  be  carried  into  execution  within  ten  days, 
if  it  is  with  respect  to  a  debt;  and  if  with  respect  to  dominion  or 
in  a  criminal  matter,  without  delay,^^  L.  5.  tit.  27.  P.  3.  [L.  5.  tit.  27. 
P.  3.,]  so  that  no  one  can  impede  its  execution  under  pain  of  losing 
his  property,  L.  8.  tit.  17.  lib.  4.  Rec.  [L.  2.  tit.  17.  lib.  11.  Nov.  Rec] 

2d,  The  same  persons  who  gave  the  sentence,  or  their  superiors, 
ought  to  order  its  fulfilment,  and  if  the  property  was  situate  in  another 
part,  the  fulfilment  belongs  to  the  judge  of  that  jurisdiction,  L.  1.  tit. 
17.  lib.  4.  Rec.  [L.  1.  tit.  16.  lib.  11.  Nov.  Rec] 

3d,  The  sentence  confirmed  by  the  superior  judge  must  be  executed 
by  the  judge  who  gave  it,  L.  6.  tit  17.  lib.  4.  Rec.  [L.  1.  tit.  17.  lib. 
11.  Nov.  Rec]    . 

4th,  If  the  condemnation  comprehends  the  payment  or  perform- 
ance of  the  entire  debt  or  thing  by  many  or  several  persons,  it  is 
executed  on  the  property  of  either  of  them,  and  if  it  does  not  so,  the 
execution  must  be  levied  on  the  property  of  all  proportionably  (por 
partes)^  L.  4.  tit.  17.  Ub.  4.  Rec.  [L.  2.  tit.  18.  lib.  11.  Nov.  Rec] 

5th,  The  sentence  given  by  arbitrators  {arbUros)^  must  be  executed 
by  the  judge  before  whom  execution  shall  be  prayed,  the  judge 
acknowledging  the  legitimacy  thereof,  L.  4.  tit.  21.  lib.  4.  Rec.  [L.  4. 
tit  17.  lib.  11.  Nov.  Rec] 

be  dtsetnsed  and  decided  at  the  aame  time  in  the  superior  or  appeal  ooart  Yidie  Order 
in  Council,  16th  September,  182'^,  el.  5.  Appendix,  appointing  a  new  eourt  for  the  trial  of 
civil  matters  at  Trinidad,  adopting  this  course  of  procedure.    App.  Q. 

I*  Palacio3  ray 9,  the  judge  may  enlarge  the  time.  He  refers  to  L.  17.  tit.  3.  P.  3*  L. 
Sk  Ut  27.  P.  3.  and  L.  31.    D.  (U  rt  judical,  and  cap.  15.  extra  eodenty  tit. 
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TITLE  IX. 


OF  APPEAL  AND  SUPPLICATION. 


[  293  ]  Cap.  1.  In  order  that  parties  may  not  receive  prejudice 
through  the  malice  or  ignorance  of  judges,  the  remedy  of  appeal' 
hath  been  invented,  which  is  the  complaint  that  any  of  the  parties 
prefers  against  the  sentence  or  decision  given  against  him,  calling  for 
and  having  recourse  to  the  redress  of  the  superior  judge,  L.  1.  tit.  23. 
P.  3.  [L.  1.  tit.  23.  P.  3.]  On  the  nature  of  appeal,  three  principles 
are  founded;  1st,  That  it  must  be  interposed  from  an  inferior  to  a 
superior  judge.  2d,  That  those  who  feel  themselves  aggrieved,  may 
appeal.  3d,  That  it  must  be  lawfully  interposed,  conducted,  and 
prosecuted.    From  the  first  principle  it  is  inferred,  1st,  That  an  ap- 

Eeal  may  be  made  from  any  of  the  ordinary  and  delegated  judges, 
ut  not  from  the  supreme  tribunals,  by  reason  of  their  excellence  and 
superiority,  L.  17.  tit.  23.  P.  3.  [L.  17.  tit.  23.  P.  3.]  Thus,  therefore, 
according  to  our  law,  the  appeal  is  from  the  ordinary  judges  to  the 
audiences  or  chanceries  of  the  districts  in  which  they  are  established, 
L.  12.  tit.  5.  lib.  2.  Rec.  [L.  10.  tit.  1.  lib.  5.  Nov.  Rec.,]  and  from 
the  ordinary  judges  of  towns  and  incorporated  places  (iugares  de  las 
ordenes)  to  the  corporate  body  or  council  thereof.  Those  which  are 
interposed  from  the  governor  or  lietitenant  of  Madrid,  being  of  the 
mere  amount  of  1100  maravedis,  go  to  the  chamber  or  hall  of  ap- 
peals of  the  alcaldes,  and  may  be  carried  to  the  council,  if  it  should 
be  judged  fit,  AuL  3.  tit.  18.  lib.  4.  [L.  21.  tit.  20.  lib.  11.  Nov.  Rec] 
Lastly,  appeals  in  causes  of  ten  thousand  maravedis  and  under,  in 
places  where  such  custom  shall  exist,  are  carried  to  the  cabildo  of  the 
place,  who  ought  to  appoint  two  regidors,  in  order  that  with  the  judge 
from  whom  the  appeal  is  made,  they  may  determine  the  cause  within 
thirty  days;  so  that  these  having  expired,  they  have,  notwithstanding, 
ten  days  more  to  decide  according  to  the  tenor  of  L.  7.  tit.  18.  lib.  4. 
Rec.  [L.  8.  tit  20.  lib.  11.  Nov.  Rec] 

2d,  That  the  appeal  must  be  interposed  from  the  inferior  judge  to 
the  immediate  superior  judge,  or  also  before  the  superior  tribunal, 
even  in  parts  where  there  are  lordships  (tierras  de  senorio\  LI.  14. 
and  18.  tit.  18.  lib.  4.  L.  1.  tit.  1.  lib.  4.  Rec.  [LI.  7.  and  8.  tit.  20. 
lib.  11.  and  L.  1.  tit.  1.  lib.  4.  Nov.  Rec,,]  although  the  appeal  from 
arbitrators  (arbitros)  may  be  interposed  before  the  inferior  judge,  or 
even  before  the  prince,  according  to  L.  4.  tit.  21.  lib.  8.  Rec.,*  which 
in  this  part  alters  L.  17.  tit.  21.  lib.  8.  Rec.^ 

>  See  Append.  T.  and  Z. 

•  This  law  ia  not  inserted  in  Not.  Ree,    PaUdn  fays,  L.  4.  tit  21.  lib.  4.  Rec.  (L.  4. 
tit  17.  lib.  11.  Nov.  Rec.)  is  meant 

*  This  law  is  not  in  Nov*  Ree. 
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3d,  That  the  appeal  from  the  delegated  judge  goes  to  the  [  294  ] 
one  delegating  him,  L.  21.  tit.  23.  P.  3.  [L.  21.  tit.  23.  P.  3.] 

From  the  second  principle,  it  is  inferred,  1st,  That  all  may  appeal 
from  the  sentence  who  shall  find  themselves  aggrieved  by  it,  and 
those  to  whom  prejudice  results  from  it,  and  the  guardian  for  his 
ward,  &c.,  LI.  2,  3,  and  4.  tit.  23.  P.  3.  [LI.  2,  3,  and  4.  tit.  23.  P.  3.] 

2d,  That  the  appeal  interposed  by  one  of  the  co-parties  to  a  suit, 
profiteth  the  others  comprehended  in  the  same  sentence,  L.  5.  tit.  23. 
P.  3.  [L.  5.  tit.  23.  P.  3.] 

3d,  That  the  person  in  whose  favor  the  sentence  has  been  given, 
may  appeal  if  he  considers  that  it  is  not  so  complete  and  favorable  as 
it  should  be,  L.  9.  tit.  23.  P.  3.  [L.  9.  tit.  23.  P.  3.] 

4th,  That  if  the  sentence  in  a  civil  cause  contains  different  divisions 
or  points  {capiiulos)^  the  appeal  may  be  made  from  some  of  them 
leaving  the  others,  and  the  like  has  place  with  respect  to  a  sentence 
given  in  a  criminal  cause,*  which  may  comprehend  different  offences 
and  penalties,  L.  14.  tit.  23.  P.  3.  [L,  14.  tit.  23.  P.  3.] 

5th,  That  an  appeal  may  be  interposed  only  from  a  definitive  sen- 
tence, but  not  from  an  interlocutory  one,  unless  it  have  the  force  of  a 
definitive  one,  or  also  cause  an  irreparable  injury  and  prejudice  in 
the  principal  suit,  such  as  the  sentence  for  torture,  &c.,  L.  13.  lit.  23. 
P.  3,  and  L,  3.  tit  18.  lib.  4.  Rec.  [L.  13.  tit.  23.  P.  3.  and  L.  23.  tit. 
20.  lib.  1 1 .  Nov.  Rec] 

The  third  principle  embraces  the  following  dispositions,  according 
to  Spanish  jurisprudence.  1st,  That  in  suits  of  four  hundred*  mara- 
vetiis,  and  under,  there  is  no  appeal,*  L.  19.  tit.  9.  lib.  3.  Rec.  [L.  8. 
tit.  3,  lib.  11.  Nov.  Rec]  2d,  That  it  is  not  granted  with  respect  to 
a  thing  which  cannot  be  kept  or  preserved,  and  which  does  not  admit 
an  appeal,  ex.  gr.  the  appointment  of  a  guardian^  &c.,  L.  6.  tit.  18.  lib. 
4.  Rec.  [L.  22.  tit.  20.  Ub.  11.  Nov.  Rec] 

3d,  That  the  judge  who  shall  deny  or  refuse  it,^  shall  pay  thirty 
thousand  maravedis,  L.  13.  tit.  18.  lib.  4.  Rec.  fL.  24.  tit.  20.  lib.  11. 
Nov.  Rec  ] 

4th,  That  the  appeal  may  be  interposed  within  five  days  after  noti- 
fication of  the  sentence,  for  otherwise  it  passes  into  or  becomes  a 
thing  adjudged  {cosa  juzgada)^  L.  1.  tit.  18.  lib.  4.  Recop.  [L.  1.  tit. 
20.*  lib.  1 1.  Nov.  Rec]  J  but  this  rule  admits  of  some  exceptions.     1st, 

• 

*  See  Append.  F. 

*  1000  maravedit  by  L.  8.  tit.  3.  lib.  11.  Nov.  Rec 

*  the  same  principle  ^oyerne  in  summary  deciaiona  by  the  Complaint  Coart  in  Trinidad, 
in  suits  amounting  to  1000  dollars.     Vide  Append.  V,  W,  X. 

7  Except  in  suits  relating  to  royal  rents  or  revenues.  Vide  L.  24.  tit  20.  lib.  11.  Nov. 
Rec. 

*  And  by  this  law  the  day  of  notification  was  included  in  the  five  days:  but  the  procla- 
mation of  19th  of  June,  1813,  App.  T.  hath  extended  this  period  to  fourteen  days  after 
•entcoce,  which  allows  appeals  in  all  civil  causes  /^om  tlie  inferior  courts  to  the  governor, 
provided  the  sum  in  dispute  exceeds  200/.  sterling;  and  from  the  sentence  of  the  governor 
to  H.  M.  in  his  privy  council  in  like  causes,  where  the  sum  in  dispute  exceeds  5001. 
sterling. 
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That  minors,  or  those  entitled  to  the  same  consideration  or  priTilege, 
tx,  gr,  the  fisc,  churches,  corporations,'&c.,  claiming  restitution,^  may 
appeal  until  four  years,  LL  1,  S,  9,  and  10.  tit.  19.  P.  6.  [LI.  1.  3,  9, 
and  10.  tit.  19.  P.  6.] 

2d,  That  the  tenn  for  appealing  does  not  run  against  those  occupied 
in  thQ  service  of  the  king,  or  those  who  are  in  captivity,  on  a  pil- 
grimage, at  school  or  the  university,  or  banished  and  detained  by 
■force,'^  until  the  impediment  hath  ceased  or  been  removed,  LL  lO^  11» 
and  12.  tit.  23.  P.  3.  [LL  10,  11,  and  12,  tit.  23.  P.  3.] 

[  295  ]  3d,  That  from  the  sentence  of  arbitrators,  the  appeal  must 
be  made,  or  reduction  prayed  within  ten  days,"  L.  23.  lit  4.  P.  3. 
[L.  23.  tit.  4.  P.  3.] 

4th,  That  immediately  after  the  notification  of  the  sentence,  the 
appeal  may  be  made  by  word  or  vivd  voce;  but  if  any  time  hath 
elapsed,  it  must  be  made  in  writing;  expressing  the  cause  of  appeal 
or. injury,  the  sentence  from,  to,  and  against  whom  the  appeal  is 
made,  and  this  before  the  judge  who  hath  given  the  sentence;  and, 
in  his  absence,  before  the  escribano  and  witnesses,  L.  22.  tit.  23.  P. 
3.  [L.  22,  tit.  23.  P.  3.] 

6th,  That  the  appeal  has  two  effects;  the  one  suspensive"  {suspen- 
^ivo),  and  the  other  devolutive  (devolulivo):  the  first  suspends  the 
jurisdiction  of  the  judge  it  quo;  the  second  devolves  the  cognvsaiice 
of  the  cause  to  the  superior  court;  and  thus  an  appeal  interposed  in 
a  case  prohibited  by  law,  only  produces  the  second  effect,  and  not 
the  first;  for  which  reason  the  judge  ii  quo,  may,  without  exceeding 
his  authority,  proceed  to  the  execution  of  the  sentence,  HeviOy  Cur* 
Filip,  p.  5.  §  1.  n.  19.  and  20. 

7th,  That  the  appellant  is  bound  to  present  himself  in  the  state  of 
appeal  before  the  superior  judge,  and  prosecute  it  within  the  lime 
appointed  by  the  judge  ^  quo^  or  inferior  court;  and  none  being  ap- 
pointed by  him,  the  period  shall  be  forty  days,"  for  beyond  the  port 
or  city  (puertos),  and  if  within  it,  fifteen  days;  in  which  holy  days, 
or  days  on  which  the  tribunals  are  closed  {diaaftriados)  are  reckon- 
ed, LL  23.  and  24.  tit  23.  P.  3.  and  LL  2.  and  15.  tit  la  lib.  4.  Rec; 

*  Reslitation  is  Ihe  reducing  a  things  into  its  firal  slate,  where  an  appeal  has  been 
nejgrlected.  Vide  Wood,  C.  L.  Ch.  3.  book,  4.  p.  321.  and  L.  1.  tit.  19,  P.  6.;  and  this 
pririlesfe  extends  to  four  years  afler  the  minor  hath  attained  to  majority.  Vide  L.  8.  tit. 
19.  P.  6. 

10  There  are  causes  of  impediment  which  will  entitle  the  party  to  this  beneiil;  among 
them,  sicknoss,  Am,  Vide  L.  12.  tit.  23.  P.  3.  But  this  benefit  is  granted  with,  aonie 
qnaliBcation  or  limitation,  as  in  the  case  where  there  is  a  proper  representative  of  the 
party  under  power  of  attorney.     \^de  LI.  10.  and  11.  tit  23.  P.  3.  quoted  in  the  text. 

"  Vide  L.  4.  lit.  17.  lib.  11.  Nov.  Rec. 

1'  The  suspensive  effect  is  the  cognisance  which  the  superior  court  takes  of  the  sen- 
tence or  decree  of  the  judge  d  quo,  or  inferior  court,  suspending  the  execution  of  it.     Tlie 
devolutive  is  the  cognisance  which  the  superior  court  takes  of  the  decree  or  sentence  of 
the  inferior,  without  soHpending  the  execution  of  it     Vide  also  Vol.  7,  Febr,  Adic,  Pail. 
2.  lib.  3.  c.  1.  §  13.  p.  250.  n.  489.  Pax,  PraxAom.  1.  p.  6.  n.  11.  and  12.  p.  261. 

><  The  anterior  law,  viz,  L-  23.  tit,  23.  P.  3*.  had  made  it  two  months. 
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[LI  23.  and  24.  tit.  23.  P.  3.  and  L.  3.  and  4.  tit.  20.  lib.  1 1.  Nov.  Rec] 
and  not  doing  so,  the  appeal  remains  deserted,  and  the  sentence  ap- 
pealed from  shall  be  valid,"  L.  23.  tit.  23.  P.  3. 

8th,  That  it  is  sufficient  for  the  appellant  to  present  himself  with  a 
certificate  (iesiimonio)  of  the  appeal,  L.  10.  tit.  18.  lib.  4.  Rec,  [L. 
18.  tit.  20.  lib.  11.  Nov.  Rec]  although  L.  2.  tit.  18.  lib.  4.  Rec  [L. 
3.  tit.  20.  lib.  1 1.  Nov.  Rec]  says,  that  it  must  be  with  the  whole  pro- 
cess;** and  this  certificate  must  be  set  forth  with  all  precision  and 
clearness,  L.  10.  tit.  18.  lib.  4.  Rec.  [L.  18.  tit.  20.  lib.  11.  Nov.  Rec] 

9th,  That  on  presenting  the  certificate,  an  order  or  warrant  (cor/i- 
pulsorio)  is  given  to  transcribe  a  copy  of  the  process  at  the  cost  of 
the  appellant,  Pareja,  tit.  3.  resol.  1.  dn.29.a/  42.,  except  in  some 
cases,  as  in  appeals  to  the  cabildo,  L.  7.  tit.  18.  lib.  4.  Rec,  [L.  8.  tit. 
20.  lib.  11.  Nov.  Rec]  iri  that  of  L.  16.  tit.  8.  lib.  2.  Rec,  [L.  2.  tit. 
29.  lib.  4.  Nov.  Rec]  in  those  of  the  alcaldes,  and  in  that  of  L.  28* 
tit.  20.  lib.  2.  Rec.  [L.  18.  tit.  24.  lib.  5.  Nov.  Rec] 

lOth,  That  the  appellant  must  pursue  and  finish  the  cause  of  appeal, 
or  second  instance,  within  a  year  from  the  time  he  hath  appealed, 
L.U.tit.  IS.  lib. 4.  Rec"[L.  5.  tit.  20.  lib.  ll.Nov.Rec] 

llth,  That  the  appeal  being  interposed,  all  that  has  been  done  by 
the  judge  d  quo  is  revoked,  and  undone  as  niill,*^  LI.  2^.  and  27.  tit. 
23.  Pi  3.  [LI.  2S.  and  27.  tit.  23.  P.  3.] 

12th,  That  in  the  second  instance  the  parties  may  allege  that  which 
bath  not  been  alleged,  and  give  proof  of  that  which  hath  not  been 
proved;  but  proof  is  not  admitted  upon  the  same  points,  or  [  296  ] 
those  directly  opposite  to  those  adduced  in  the  first  instance,  L.  4.  tit. 
9. lib.  5.  Rec.  [L*  6.  tit.  10.  lib.  11.  Nov.  Rec;]  unless  it  he  admitted 
by  way  of  restitution;  or  if  both  parties  themselves  offer  to  prove;  or 
if  the  witnesses  presented  in  the  first  instance  were  not  examined,** 
Cur.  Filip.  p.  5.  §  3.  n.  4. 


^  Vide  to  the  same  effect,  L.  3.  tit  20.  lib.  11.  Nov.  Rec. 

^  T^  fiflb  rale  established  by  Coart  of  Appeal,  Trinidad,  16th  Feb.  1814.  directs  •«  that 
in  all  civil  caases  of  appeal  where  the  same  may  be  slanted  in  the  devolative  effect,  the 
party  appellant  shall  lodge  in  the  tribunals  an  aathenticated  copy  of  the  proceedings,  and 
the  sixth  role,  **  That  in  all  civil  causes  of  appeal  in  the  suspenriive  effect;  the  original 
•Qtos  (or  proceedings)  will  be  delivered  by  the  escribano  of  the  respective  ordinary  tribu- 
mIs  to  the  escribano  of  the  tribanal  of  appeal,  the  former  certifying  on  the  last  page  of  the 
iDtos  the  whole  number  of  pages  contained  therein.     Vide  Append.  Z.  and  T. 

^  Tha  yiRir  limited  by  this  Taw  for  prosecutins:  and  finbhing  the  appeal,  does  not  inter- 
fcre  with  the  provision  of  L.  3.  tit.  20.  lib.  11.  Nov.  Rec,  which  fixes  the  period  for  the 
F'Bsentatioa.  of  the  appeal  to  the  superior  oourt,  and  this  last  period  is  included  in  or 
raekooed  as  part  of  the  year  allowed  by  the  law  quoted  in  the  text  for  the  proseculion  and 
eompletioQ  of  the  appeal  Vide  Azevedo  on  L.  11.  tit.  18.  lib.  4.  Rec  n.  3* 

^  AH  that  is  implied  is,  that  the  inferior  judge  shall  do  nothing  new  in  the  cause,  nor 
with  respect  to  that  on  which  the  sentence  hath  been  given,  pending  the  appeal.  Vide 
L.  26i  tit.  23.  P.  3.  and  L.  27.  ibid,  does  not  sceiA  to  apply  to  the  particular  position  in  the 
text 

*"  The  broad  rale  laid  down  in  L.  6.  tit.  10.  lib.  11.  Nov.  Rec,  excludes  the  admission 
of  proof  by  witnesses  upon  the  same  points,  or  those  directly  opposite,  upon  wliich  they 
have  been  adduced  in  the  first  instance,  and  limits  the  new  proof  on  such,  in  the  second 
instance,  to  authentic  instruments  or  the  confessioa  of  the  party.    By  the  kw  of  the  Par- 
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13th,  That  proof  is  received  with  respect  tonew  exceptions  which 
may  be  alleged  in  the  second  instance,  and  those  which  were  not 
preferred  in  the  first  instance  with  due  solemnity;  and  likewise  those 
which,  after  publication  of  proofs  made,  the  party  shall  swear  have 
recently  or  since  come  to  his  knowledge;  for  which  purpose  half^*  of 
the  term  assigned  in  the  cause  is  granted  him,  and  restitution  is  also 
granted  to  those  who  are  entitled  to  it,  if  they  pray  for  it  within  fifteen 
days  after  publication,  L.  5.  tit.  9.  lib.  4.  Rec.  [L.  7.  tit.  10.,  and  L, 
4.  tit.  13.  Ub.  11.  Nov.  Rec] 

14th,  That  the  appellant  must  present  his  instrument  at  the  sairie 
time  with  his  appeal  {agravios)^  in  the  same  manner  as  is  laid  down 
with  respect  to  the  first  instance;  and  the  same  is  understood  with 
respect  to  the  respondent,  except  he  hath  discovered  them  recently  or 
since,  LI.  1.  2.  and  3.  tit.  SL  hb.  4.  Rec.  [LI.  4.  5,  and  6.  tit.  21.  lib. 
11.  Nov.  Rec.] 

15th,  That,  in  the  second  instance,  in  order  to  conclude  the  suit,  in 
whatever  stage,  only  one  peution  of  contumacy  (rebeldia)  is  required, 
L.  51.  tit.  4.  Ub.  2.  Rec.  [L.  2.  tit.  15.  lib.  1 1.  Nov.  Rec] 

16th,  That  if  the  party  who  hath  felt  himself  aggrieved  by  the  sen- 
tence, shall  prove  that  he  dared  not  appeal  through  great  fear,  or  on 
account  of  the  judge,  the  superior  court  ought  to  determine  the  cause 
conformably  to  justice,  LI.  23.**  and  27.  tit.  23.  P.  3.  [U  23.  and  27. 
tit.  23.  P.  3.] 

Cap.  2.  It  often  happens  that  in  causes  which  are  depending 
before  ecclesiastical  judges,  they  deny  or  refuse  appeals  lawfully 
interposed;  and  as  it  belongs  to  the  prince  to  repeal  or  remedy  inju- 
ries (fuerzas)  done  by  ecclesiastics,  the  party  aggrieved  may  apply 
to  the  royal  tribunals  by  way  of  protection,  in  order  that,  on  sight  of 
the  proceedings,  it  may  be  declared  whether  the  ecclesiastical  judge 
has  committed  or  not  an  injury  (fuerza)  in  denying  the  appeal. 
This  cognisance  in  no  manner  violates  or  infringes  on  ecclesiastical 
privileges;  for,  besides  being  extrajudicial,  without  touching  on  the 
subject  of  the  cause,  it  is  founded  on  a  defence  or  protection  which 
does  not  require  jurisdiction,  as  Salgado^^  p.  1.  cap.  1.  completely 
proves. 

The  practice  with  respect  to  this  recourse  is  reduced  to  this,  that 
[  297  ]  the  complainant  presents  himself  before  the  royal  tribunal  in 
the  limits  or  jurisdiction  of  which  the  judge  is  who  denies  the  appeal, 
L.  39.  tit.  5.  lib.  2.  Rec  [L.  4.  tit.  2.  lib.  2.  Nov.  Rec.;]  and  it  des- 
patches its  usual  order  {carta  ordinaria)^  exhorting  the  judge  to 


tida«,  L.  27.  tit  23.  P.  3.,  new  witnesses  in  such  case  were  admitted,  but  this  is  altered 
by  the  nubsequcnt  law  of  the  Aoe.  i?fc.  quoted. 

I*  As  re^rds  this,  L.  7.  tit.  10.  lib.  11..  Nov.  Rec.  says,  the  term  to  be  allowed  shall  be 
arbitrary,  or  at  the  discretion  of  the  Court  of  Appeal,  provided  it  does  not  exceed  the  t4:rm 
which  was  granted  in  the  first  instance. 

so  L.  23.  tit  27.  P.  3.  does  not  bear  upon  (he  point;  but  L.  27.  iibid^  quoted,  fallj  aup- 
ports  the  position  in  the  text 

SI  Dt  Rtgia  proteetione. 


Tit  IX.]  0/  ^^M aMWp^Wchion.  313 

defer  to  the  appeal;  but  if  he  will  not  consent  to  do  so^  it  issues  a 
second  order  (nohre  caria)^  commanding  him  to  bring  the  original 
process;  and  if  by  that  it  shall  appear  that  the  appeal  hath  been  law- 
iiilly  interposed,  the  injury  is  redressed  {se  alza  lafuerzay^  and  it  is 
decreed  that  the  ecclesiastical  judge  restore  to  its  original  state  all 
that  has  been  done  after  the  interposition  of  the  appeal;  but  if  it  shall 
be  perceived  that  there  was  no  ground  for  the  appeal,  it  is  declared 
that  no  injury  has  been  done,  and  the  process  is  returned,  with  con- 
demnation of  costs,  if  the  royal  court  shall  see  fit,  in  order  that  the 
judge  may  proceed  to  the  execution  of  the  sentence,  L.  26.  tit.  5.  lib. 
2.  Kec  «  [L.  28.  tit.  1.  lib.  5.  Nov.  Kec] 

Upon  which  it  is  worthy  to  be  observed,  1st,  That  this  recourse  is 
not  allowed  in  causes  relating  to  the  crusade  {cruzada),  to  subsidy 
{8ubsidio)j  and  to  the  exemption  from  payment  of  tribute  {escusado,) 
LI.  8.  and  9.  tit.  10.  lib.  1.  Rec.  [LI.  1.  and  2.  tit.  11.  lib.  2.  Nov.  Rec] 
neither  in  those  of  the  inquisition,  SalgadOj  Part.  1.  cap.  2.  §  5.  n.  5., 
nor  in  those  belonging  to  the  conservators  (conservadores)  of  the 
university  of  Salamanca,  L.  18.  tit.  7.  lib.  1.  Rec.  [L.  2.  tit  6.  lib.  8. 
Nov.  Rec] 

2d,  That  the  processes  of  visits  of  friars  and  monks  ought  not  to  be 
carried  to  the  audiences,  L.  40.  tit.  5.  lib.  2.  Rec.  [L.  9.  tit.  2.  lib.  2. 
Nov.  Rec.] 

3d,  That  this  recourse  or  remedy  belongs  equally  to  the  clergy  and 
to  the  laity,  as  being  founded  on  natural  defence,  Salgado^  P.  1.  cap. 
2.  &  n.  49.  al  63. 

4th,  That  the  consideration  (vista)  of  the  process  in  the  royal  tri- 
bunals is  suspended  until,  by  virtue  of  the  second  order  or  decree 
{sodre  carta),  the  ecclesiastical  judge  may  grant  absolution,  for  which 
effect  a  third  decree,  or  letter  of  req^iest  (sobre  carta  de  ruego) 
is  issued;  for,  if  there  be  no  evidence  of  the  wrong,  he  cannot  be 
compelled  to  repeal  or  remove  the  censures,  Salgado^  ibid,  diL  150. 
al  179. 

5th,  That  the  decrees  of  the  tribimals  on  these  applications  are  of 
five  sorts:  1st,  That  by  which  it  is  declared  that  the  ecclesiastic  is 
guilty  of  the  wrong.  2d,  That  by  which  the  contrary  is  declared. 
3d,  Conditional,  declaring  that  he  has  done  the  wrong  in  not  hearing 
the  party,  or  not  admitting  the  proofs  and  exceptions,  of  which  Sal- 
gadoj  P.  1.  c.  5.  treats.  4th,  When  it  is  said  that  the  process  does 
not  come  in  the  order  and  doe  term  (tSrminos  debidos.)  5th,  That 
by  which  it  is  declared  that  the  process  does  not  come  in  its  proper 
state  (en  eslado),  which  is,  when  it  appears  that  the  ordinary  decree 
(provision)  hath  not  been  intimated  to  the  judge.  6th,  That  the 
restoration  or  reposition  (reposiciony)  which  must  be  performed  by 
the  ecclesiastics,  must  be  according  to  the  excess  (aten*  [  298  ] 
iado),  whether  it  be  by  word  or  act;  it  being  well  understood  that 

«  Pal^€lm  nyi,  L.  36.  tit  5.  lik  9.  Roc  (L.  S.  tit  2.  lib.  2.  Not.  Rec) 
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he  is  bound  only  to  replace  or  amend  what  he  may  have  done  con- 
trary to  law,  SaigadOy  P.  1.  cap.  2.  d  n.  2.  al  13.  and(i  n.  22, 
at  43. 

7th,  That  from  the  restoration  or  amendment  (reposicion),  made 
by  the  ecclesiastic  in  virtue  of  the  royal  decree,  there  may  be  no 
appeal,  L.  35.  tit.  5.  lib.  2.  Rec.  [L.  7.  tit.  2.  Ub,  2.  Nov.  Rec.] 

8th,  That  the  not  allowing  the  appeal,  without  the  concurrence  of 
any  other  wrong  (atentado),  is  sufficient  to  constitute  the  commis- 
sion of  the  grievance  (fuerza)  by  the  ecclesiastic,  and  to  institute 
or  try  the  recourse  (el  reeurso)^  Salgado^  P.  1.  cap.  6.  d  n.  1.  at  37. 

9th,  That  what  the  ecclesiastic  shall  do  after  the  ordinary  decree  is 
made  known,  and  pending  the  recourse,  is  not  an  excess  of  his  power 
{atentado)',  for  this  recourse  being  an  extrajudicial  act,  it  has  no 
suspensive  effect;  SalgadOj  P.  1.  cap.  7. 

lOlh,  That  the  appeal  interposed  on  the  contingency  {baxo  con* 
dicion)f  that  the  judge  may  cause  such  or  such  an  injury  (agravioj) 
is  of  no  force,  although  the  injury  may  be  proved,  because  it  was 
null  from  its  commencement;  wherefore  the  ecclesiastic  does  not 
commit  excess  in  not  allowing  the  like  appeals,  Satgado,  P.  2.  cap. 

2.  n.  25,  26,  and  27. 

As  in  the  cognisance  of  the  plea  of  wrong,  the  canon  law  must  be 
attended  to,  it  is  foreign  to  our  object,  and  to  the  end  of  these  insti- 
tutes, to  specify  the  individual  cases  in  which  the  not  allowing  the 
appeal  constitutes  grievance  {fuerza)  in  the  ecclesiastic;  the  which 
may  be  seen  fully  treated  of  in  Satgado^  P.  2.  from  cap.  5.  ad  fin. 
and  in  Pp.  3  and  4. 

Cap.  3.  Although  there  is  no  appeal  from  the  supreme  tribunals,  a 
supphcation  may  be  preferred  before  them;  and  this  supplication  is  the 
pure  effect  of  grace  and  favor  of  the  prince,  TiL  24,  P.  3.,  [Tit.  24. 
JP.  3.,]  and  is  founded  on  the  following  rules: 

1st,  That  against  the  sentence  delivered  {en  vista  de)  m  ihe  au- 
diences, which  confirms  two  correspondent  or  conformable  sentences 
in  succession  given  by  inferior  judges,  a  supplication  is  not  admitted, 
for  against  three  conformable  sentences  an  appeal  does  not  lie,  L.  5. 
tit.  17  and  L.  2.  tit.  19.  lib.  4.  Rec.  L.  25.  tit.  23.  P.  3.  [L.  2.  lit.  21. 
lib.  11.  Nov.  Rec.  L.  25.  tit.  23.  P.  3,] 

2d,  That  if  two  sentences  of  inferior  courts  are  revoked  in  the 
audienca  a  supplication  lies,  but  not  from  the  sentence  confirmatory 
or  revocatory,  which  shall  be  given  on  it  upon  revision  {revista)y  ll 

3.  tit.  19.  lib.  4.  Rec.  [L.  17.  tit.  21.  lib.  11.  Nov.  Rec] 

3d,  That  in  suits  comntenced  in  the  audiences,  a  supplication  is  ad- 
mitted from  the  first  sentence  on  the  first  trial  {de  msta)^  but  not  from 

299  ]  that  on  revision  or  the  n^w  trial,  L.  2.  tit.  19.  lib.  4.  Rec. 
L.  2.  tit.  2 1,  lib.  1 1.  Nov.  Rec] 

4th,  That  supplication  is  not  admitted  from  the  decree,  by  which 
the  alleged  excess  of  the  ecclesiastic  is  decreed  on,  nor  yet  from  that 
which  the  audiences  shall  pronounce  upou  the  question  of  their  com- 
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pctency  as  judges,  L.  4.  tit.  5.  and  L.  9.  tit.  19.  lib.  4,  Rec.**  [L.  7.  tit. 
21.  lib.  11.  Nov.  Rec.] 

Sthy  That  from  the  sentence  confirmatory  of  that  of  arbitrators  there 
can  be  no  supplication;  but  otherwise,  if  revocatory  thereof,  the  exe- 
eution  levied  on  the  sentence  of  the  arbitrators  remaining  in  force,^ 
L.  4.  tit  21.  lib.  4  Rec.  [L.4.  tit.  17.  lib.  11.  Nov.  Rec.] 

6th,  That  from  the  sentences  given  in  council  in  the  stage  of  appeal 
from  the  alcaldes  of  court  (de  corie)^  there  is  no  supplication,  L.  1(K 
tit.  4.  lib.  2.  Rec.;  [L.  13.  tit.  20.  lib.  11.  Nov.  Rec.]  nor  in  causes  of 
residencia,  L.  52.  tit.  4.  lib.  2  Rec.,  fL.  9.  tit.  21.  lib.  11.  Nov.  Rec] 
except  in  the  cases^  laid  down  in  LI.  2.  and  3.  tit.  1 9.  lib.  4.  Rec 
[L,  9  and  10.  tit  21.  lib.  11.  Nov.  Rec.,]  and  others  which  the  lawsof 
the  same  title  point  out;  nor  from  those  in  which  the  oidores  declare 
as  sufficient  or  not^  the  securities  which  the  party  shall  give  of  1500 
doblas^  who  is  desirous  to  make  his  supplication. 

8th,  That  from  an  interlocutory  sentence,"  the  supplication  must  be 
preferred  within  three  days  without  any  restitution;  and  from  a  de- 
finitive one  within  ten  days  from  that  of  the  notification  of  the  sen- 
tence, LI.  1.  and  4.  tit.  19.  lib.  4.  Rec;  [LI.  1  and  3.  tit  21.  lib.  11. 
Nov.  Rec] 

9th,  That  the  suit  being  determined  by  supplication,  the  party  may 
be  no  further  heard,*  L.  3.  tit.  19.  lib.  4.  Rec  [L.  17.  tit  21.  lib.  11. 
Nov.  Rec] 

The  second  supplication  is,  a  revision  of  the  process  which  the 
prince  grants  in  certain  causes,  for  which  the  party  has  no  other  re- 
medy against  the  injury  {agramo)y  received  in  the  second  instance, 
Maldonado  de  secund.  svpplicat.  tit.  1.  q.  1.  n«  1.  It  is  a  remedy 
established  by  the  law  of  Segovia.^  All  belonging  to  this  one  pecu- 
liar remedy  is  governed  by  the  following  principles: 

1st,  That  this  second  supplication  must  be  interposed  before  the 
royal  person  from  definitive  sentences  of  revision  {revista)y  and  not 
from  interlocutory,  although  they  have  the  force  of  such  given  by  the 
councils  and  audiences  in  causes  begun  or  originating  there  by  new 
demand  and  not  by  wav  of  appeal,  restitution,  nor  any  other  manner, 
LI.  1.  6.  and  7,  tit  20.  lib.  4.  Rec  [LI.  1.4.  and  14.  tit  22.  lib.  11, 
Nov.  Rec]    AfaldonadOy  ibid,  tit  2,  and  4.  qusBst.  1.    Whence  we 


i)  This  Iiw  is  not  ioterted  in  the  Nw,  Ree» 

M  That  ia,  ontil  the  aentenoe  on  revision  be  g;iven.     Vide  the  law  quoted  in  the  tezL 

^  Which  are  iwo:  one,  when  the  sentence  is  perpetual  privation  of  the  office  of  the 
jodjife  complained  of;  and  the  other,  when  it  condemns  to  corporal  punishment 

H  Tliie  translation  of  the  text,  thonj^h  not  literal,  is  supported  by  the  law  therein  quoted, 
and  appears  to  be  the  meaning  thereof. 

"  Ao  old  Spanish  gold  coin,  varying  in  value  at  difierent  times:  at  one  time,  a  doJjla 
was  490  maravedi$  de  Plata,  or  fourteen  reals  and  fourteen  maravedis  de  Plata;  at  an* 
other,  only  365  maravedi$, 

^  Having  the  force  of  a  deBoitive  sentence  is  understood.    Palaeim^  (4)i 

^  Unless  10  Uie  case  where  a  second  application  is  allowed.  Falaeios^  referring  to  L. 
3. tit  19.  lib.  4^  cited  (L.  17.  tit  21.  lib.  It  Nov.  Rea). 

»  LI.  1  aod  2.  tit  21.  lib.  11.  Nov.  Rec. 
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infer  that  the  second  supplication  has  place  in  causes  which  might  be 
treated  of  in  the  council  de  hacienda^  among  private  individuals  {par^ 
ticvlares)^  Maldonado^  tit  2.  q.  7*  n.  13.,  [Nota  2.  tit.  10.  lib.  6.  and 
L.  17.  tit.  22.  lib.  11.  Nov.  Rec]  "but  not  in  causes  regarding  the 
royal  rents,  as  laid  down  in  L.  4.  tit.  2.  lib.  9.  Rec.;  likewise,  that  this 
remedy  does  not  appertain  to  causes  begun  before  the  alcaldes  de 
corte,  because  they  are  considered  as  ordinary  judges,  Maldonado^  tit 
2.  q.  3. 

2d,  A  second  supplication  is  not  admitted  in  criminal  causes  with 
regaid  to  the  penalty,  but  it  is  in  regard  to  the  interest  of  the  party, 
LI.  3.  and  11.  tit  20.  lib.  4.  Rea  [LI.  10.  and  13.  tit  22.  lib.  11. 
Nov.  Rec] 

3d,  They  must  be  arduous  and  important  causes;  so  that  if  the 
question  treated  of  shall  relate  to  property  or  dominion  {propriedad)^ 
its  worth  and  value  must  be  three  thousand  doblaa  of  gold  de  ca- 
beza;^^  and  if  the  cause  related  to  possession,  the  value  of  the  pro- 
perty must  amount  to  6000  doblas,  LI.  1.  and  9.  tit  20.  lib.  4.  Rec 
[LL  1.  and  6.  tit  22.  lib.  11.  Nov.  Rec;]  but  besides  this  it  is  required 
that  the  question  treated  of  be  principally  that  of  possession,  and  that 
there  be  not  two  conformable  sentences  regarding  it,  L.  9.  tit  20.  lib. 
4.  Rec.  [L.  6.  tit  22.  lib.  11.  Nov.  Rec]  But  in  order  to  estimate 
this  value,  attention  must  be  had  to  the  sentence  condemnatory,  and 
not  to  the  time  of  the  demand,^  as  Maldonado^  Tit.  3.  q.  1.  d  n.  15. 
aijin^  proves. 

4th,  The  second  supplication  must  be  interposed  within  twenty 
days  from  the  period  that  the  sentence  hath  been  notified;  and  this 
term  having  elapsed,  there  is  no  restitution,  LI.  li  and  4.  tit.  20.  lib. 
4.  Rec  [LI.  1.  and  2.  tit.  22.  lib.  11.  Nov.  Rec] 

5th,  He  who  interposes  it  must  be  obliged  to  give  security  to  pay 
1500  doblasy  if  the  sentence  shall  be  confirmed,  the  which  are  applied, 
in  third  parts,  to  the  exchequer  (camara),  to  the  oidores  who  gave 
the  sentence  of  revision  {revista)^  and  to  the  party  who  shall  succeed, 
L.  1.  lit  20.  lib.  4.  Rec.  [L.  1.  tit  22.  lib.  11.  Nov.  Rec]  Maldo- 
nadOy  tit.  6.  q.  14.  num.  5.  With  respect  to  the  form  and  deposit  of 
the  1500  doblasy  LI.  6.  and  7.  tit  20.  lib.  4.  Rec.  [LI.  1.  and  2.  tit.  23. 
lib.  11.  Nov.  Rec]  speak.  If  the  person  who  shall  prefer  the  sup- 
plication should  be  poor  (that  is,  whose  property  does  not  amount  to 
the  value  of  three  thousand  maravedis)^  LI.  20,  21.  and  25.  tit  12. 
lib.  1.  Rec.  [LI.  20.  and  21.  tit  38.  lib.  12.  and  L.  7.  tit  19.  lib.  5. 

*'  Effcb  dobla  of  gold  de  eaheza^  waa  worth  fifly-ono  reaUg  and  a  half  de  veUan:*  as 
appears  from  what  is  said  by  Cantos^  in  liis  Btcrutinio  de  Monedaty  cap.  \5,  d  oom.  16. 
tU  20.    Note  in  the  Text, 

^  At  the  time  of  the  demand  or  action,  and  not  of  the  acntence,  allege  Paz,  Prax* 
torn.  1.  p.  7.  c.  tin.  n.  75.,  and  Curia  FUip.  p.  6.  ^  5.  n.  5.    Palacio9  (2). 

*  Palaeio9  obeervea,  that  this  calculation  does  not  a|rree  with  what  is  stated  by  MaUo- 
nado  de  Seeund.  Sup.  tit.  9.  qanst  12.  n.  12, 13, 14,  and  by  Dmningutz,  Jllu$,  Car.  FUip, 
torn.  1.  part.  5.  §  5.  n.  5.:  that  according  to  the  calculation  of  these  two  last,  the  3000 
doUM  are  not  worth  more  than  42,797  reale$. 
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Nov.  Rec.,]  it  shall  be  sufficient  that  he  give  security  on  oath,^  to  pay 
them  when  he  shall  arrive  at  better  fortune,  Suig,  labyr,  cred.  Part. 

I.  cap.  fin.    But  the  fiscal  being  the  supplicant,  he  ought  only  to  give 
security  in  1000  doblasy  L.  10.  tit.  80.  lib.  4.  Rec.  [L.  12.  tit.  22.  lib. 

II.  Nov.  Rec] 

6th,  The  party  supplicant  may  abandon  this  remedy  within  threes 
months  after  he  hath  preferred  the  supplication  without  incurring  the 
penalty,  but  not  afterwards,  so  that  the  judges  have  not  the  [  301  ] 
power  to  absolve  him  from  it,  L.  4.  tit.  20.  lib.  4.  Rec.  [L.  2.  tit.  22^ 
lib.  11.  Nov.  Rec] 

7th,  No  other  proofs  nor  writings  (escrilos)  are  admitted,^  L.  2. 
tit  20.  lib.  4.  Rec  [L.  7.  tit,  22.  lib.  11.  Nov:  Rec] 

8th,  The  nullities  of  the  sentence  of  revision  [revista)  must  be 
treated  of  together  with  the  principal  cause,  L.  4.  tit.  20.  lib.  4.  Rec 
[L.  2.  tit.  22.  lib.  11.  Nov.  Rec] 

9th,  The  supplicant  must  present  himself  before  the  royal  person, 
within  forty  days  from  the  period  that  he  hiath  preferred  the  suppli- 
cation, L.  4.  tit.  20.  lib.  4.  Rec  [L.  2.  tit.  22.  lib.  11.  Nov.  Rec ,]  and 
immediately  the  king  remits  the  c^iise  to  five  of  the  council,  in  order 
that  they  may  determine  it,  provided  that  if  any  should  die  or  be 
removed,  another  must  be  named  in  his  place,  ^u,  2.  tit.  20,  lib.  4. 
Rec,"  which  alters  LI.  1.  and  11.  tit.  20.  lib,  4.  Rec  [L.  13.  tit.  22. 
lib.  11,  Nov.  Rec] 

10th,  Those  who  were  judges  during  the  provisional  possession 
of  the  estate  {de  ienuta)  cannot  be  so  in  the  second  supplication,  *Au. 
3.  tit.  20.  lib.  4.  Rec.3« 

11th,  If  this  supplication  has  not  place  by  defect  of  the  cause  or 
by  lapse  of  the  term,  the  king  in  virtue  of  the  sovereign  power  may 
grant  it,  L.  4.  tit.  24.  P.  3.  [L.  4,  tit.  24.  P.  3.]  Maldonado,  tit.  6. 
quaest,  2. 

12ih,  The  supplicant  is  not  excused  from  paying  the  penalty  of 
1500  doblas.  if  the  sentence  of  revision  {revista)  hath  been  confirmed 
in  the  principal,  although  it  be  revoked  or  amended  in  any  necessary 
point,  also  if  this  be  of  itself  of  so  great  value  as  to  have  admitted 
of  a  supplication,  L.  3.  tit.  20.  lib.  4.  Rec  [L.  10.  tit.  22.  lib.  11. 
Nov.  Rec] 

^  Caudon  juratoria,  Palacios  obseires,  Uiat  the  laws  cited  in  the  text  do  not  specify 
•oy  amount  of  property. 

^  Palacioa  says,  that  Canada^  In»t,  P.  3.  cap.  4.  n.  36.,  states,  he  had  frequently  seen 
written  instraments  admitted  in  the  council,  on  the  party  swearing  and  provinj^  they  had 
recently  come  to  his  knowledge,  and  that  he  could  not  have  obtained  the  proof  before, 
notwithstanding  his  diligence,  provided  they  manifested  the  right  and  justice  of  the  party. 

^  Not  in  Nov.  Rec, 

^  Not  in  Abo.  Rtc, 


SIS  [Book  III. 


TITLE  X. 

of  the  executive  process  or  mods  of  fbocebbing  (via  £xb 

cutiva). 

'  [  302  ]  Cap.  1.  The  executive  process  is  that  by  which  the  cases 
or  instruments  which  produce  prompt  execution  traen  aparejada 
execucion)  are  carried  into  eflfect,  Ct/r.  Filip.  P.  2.  §  1.  n.  1.;  and  it 
having  been  introduced  in  favor  of  the  plaintiff,  although  he  shall 
have  instituted  his  suit  in  the  ordinary  process,  he  may  pursue  the 
executive,  which  is  not  contrary  or  adverse,  on  paying  the  costs,  as  is 
inferred  from  L.  3.  tit.  11.  lib.  4.  Rec.  [L.  3.  tit.  5.  lib.  1 1.  Nov.  Rec.;] 
and,  on  the  contrary,  the  executive  process  may  be  converted  into  the 
ordinary,  when  the  justice  of  the  plaintiff  is  manifest,  and  it  hath  not 
been  pursued  according  to  the  order  and  solemnities  prescribed  by- 
law, Carievaly  de  judiciis^  tit.  2.  disp.  8. 

§  1.  The  right  to  execution  {derecho  de  executor)  by  means  of  the 
personal  obligation  which  empowers  justices  to  cause  it  to  be  exe- 
cuted {guarantigia)  is  prescribed  in  ten  years,  L.  6.  tit  15.  lib.  4. 
Rec.  [L.  5.  tit.  8.  lib.  11.  Nov.  Rec.,]  and  that  which  arises  from 
royaP  right  {derecho  real)  in  thirty  years,  Car/evaly  tit.  3.  disp.  4.  n. 
6.;  but  the  decree  of  execution  given  upon  a  personal  action  is  pre- 
scribed in  twenty  years,  L.  6.  tit.  15.  lib.  4.  Rec.  [L.  5.  tit.  8.  lib.  11. 
Nov.  Rec]     Carlevaly  ibid,  d  n.  7.  al  12. 

The  right  of  execution  in  virtue  of  an  instrument  of  rent  or  lease 
{censo)  is  prescribed  in  ten  years,  in  regard  to  the  annual  charges  due 
or  past  (pensiones  vencidas)^  but  not  with  respect  to  the  future; 
because,  in  this  kind  of  contract,  the  time  is  counted  not  from  the 
commencement  of  the  obligation,  but  from  that  of  each  year,  Carte^ 
vol,  ibid,  dn.  16.  al  20. 

§  2.  The  things  which  carry  with  them  prompt  execution  [  303  ] 
are,  1st,  The  cedulas  and  ordinances  {provisioned)  of  the  king  which 
are  not  contrary  to  law,'  or  given  in  prejudice  of  any  one  without 
being  cited  and  heard,  LI.  1.  2.  3.  and  4.  tit.  14.  lib.  4.  Rec  [LI.  2.  4. 
5.  and  3.  tit.  4.  lib.  3.  Nov.  Rec] 

2d,  The  sentence  passed  into  a  thing  adjudged,  from  which  there 
is  no  appeal,  nor  any  other  recourse;  or  if  an  appeal  hath  not  been 
interposed  and  prosecuted  in  the  terms  of  the  law,  L.  6.  tit  17.  lib.  4. 
LI.  6.  and  11.  tit.  18.  lib.  4.  Rec.  [L.  1.  tit.  17.  lib.  11.,  and  LI.  22.  and 
25.  tit.  20.  lib.  11.  Nov.  Rec.,]  and  this  rule  comprehends  also  the 
award  of  arbitrators,  L.  4.  tit.  21.  lib.  4.  Rec.  [L.  4.  tit.  17.  lib.  11. 
Nov.  Rec] 

1  That  is  with  respect  to  the  right  of  the  crown. 
s  Natural  or  divine  is  understowl.  Palaeioi. 
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2d,  The  clear  confession  made  before  a  competent  jndge  both 
before  and  after  contestation  of  the  cause,  L.  5.  tit.  21.  lib.  4.  Kec. 
[L.  4.  tit  28.  lib.  11.  Nov.  Rec] 

4th,  The  public  or  aulhenlic  instrument,  although  it  may  not  con- 
tain the  clause  which  empowers  the  justices  to  cause  it  to  be  executed 
(guarantigia)y  LI.  1.  and  2.  tit.  21.  lib.  4.  Rec.  [LI.  3.  and  1.  tit.  28. 
lib.  11.  Nov.  Rec.;]  and  execution  may  even  be  made  in  virtue  of  a 
tacit  obligation,  and  virtually  comprehended  in  the  instrument  or 
deed  which  may  carry  execution  with  it;  ex,  gr,  if  in  the  instrument  or 
deed  relating  to  a  portion  or  dowry  {dotal),  the  husband  confess  the 
receipt  of  the  dowry,  ahhough  he  is  not  expressly  obliged  to  restore 
it,  Carlevaly  tit  3.  disp.  5.  d  n,  1.  ai  14.  But  the  instrument  which 
refers  to  another  does  not  carry  with  it  execution,  imless  it  first 
appears  that  the  latter  does  so;  as  neither  does  the  instrument  which 
is  act  liquidated  in  respect  to  the  amount,  damages,  and  interest,  until 
it  is  liquidated  with  citation  to  the  adverse  party.  Cur.  Filip,  §  8.  n. 
1.  and  6.  Whence  it  is  inferred,  that  execution  cannot  issue  for  the 
capital  placed  In  partnership  until  the  accounts  have  passed;  because, 
as  it  does  not  appear  whether  from  such  contract  a  loss  or  gain  hath 
resulted,  the  amount  is  not  liquidated;  but  from  this  rule  Carlevalj 
tit  3.  disp.  7.  d  n.  6.  alfin,  draws  five  limitations. 

5th,  All  instruments,  promissory  notes  {vales),  and  writings  ac- 
knowledged by  the  debtor,  cause  execution,  L.  5.  tit  21.  lib.  4.  Rec 
L.  4.  tit  28.  lib.  11.  Nov.  Rec] 

6th,  The  orders  of  payment  which  are  given  by  the  king  or  council 
of  revenue  {hacienda)  on  the  royal  treasurers,  carry  with  them 
prompt  execution,  because  they  are  depositaries  {depositarias),  L.  14. 
tit.  7.  lib.  9.  Rec3 

For  the  same  reason  the  orders  of  payment  which  are  issued  with 
the  authority  of  the  judge  to  pay  a  creditor  money  deposited  carry 
with  them  prompt  execution,  Carlevaly  tit  3.  disp.  6.  n.  2.,  and  the 
authentic  orders  which  corporations  and  universities  give  on  their 
treasurers,  who  shall  be  bound  to  pay  under  the  clause  entipowering 
the  justices  to  cause  execution  to  be  made  {gvarentigiamente), 
Carlevaly  ibid,  n.  5. 

7th,  Bills  of  exchange,  after  being  accepted,  as  is  referred  to  in^ 
L.  9.  lit  16.  lib.  9.  Rec.;*  and  against  the  drawer,  provided  [  304  ] 
they  be  protested,  and  he  acknowledged  them,  Carlevaly  tit.  3.  disp. 
6.  n.  23.  In  what  manner  the  alternative  obligation  of  doing  some- 
thing, or  of  paying  a  certain  penalty,  carries  prompt  execution  with  it 
is  fully  discussed  by  Carlevaly  tit.  3.  disp.  3. 

§  3.  Not  only  the  creditor  named  in  the  instrument,  which  carries 
with  it  prompt  execution,  may  demand  execution,  but  also  any  other 
person  who  may  have  an  interest,  Cur^  Filip,  §  9.  n.  1.;  from  which 
principle  it  follows:  1st,  That  the  wife,  after  the  disaiolution  of  mar- 

*  Not  in  iVoo.  JSm. 

4  Vide^  L.  7.  and  8.  and  D.  4.  tit  3.  lib.  9.  No?.  Ree. 

•  Not  in  N99,  Rn, 
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riage,  m^iy  dernand  execution  against  the  debtors  of  ber  husband  for 
the  debts  contracted  during  it,^  without  previously  having  a  cession 
or  assignment  of  actions,  Li.  1.  and  3.  tit.  9.  lib.  5.  Rec«  [LI.  4.  and  1. 
tit  4.  lib.  10.  Nov.  Rec] 

2d,  That  the  husband  may  demand  execution  for  the  dowry  (dole) 
promised,  without  a  power  or  authority  from  the  wife,  which  does 
not  extend  to  her  property  called  paraphernalia  {parafernales)  Cur, 
Filip.  §  9.  n.  5. 

3d,  That  the  assignee  (cesionario)  of  the  creditor  may  have  execu- 
tion {€xecuiar)y  provided  the  cession  or  assignment  be  just  and  real. 
Cur,  Filip,  ibid.  n.  8. 

4th,  That  each  of  the  heirs'  (of  a  testator  or  deceased  person)  may 
have  execution  for  only  the  part  or  share  which  shall  belong  to  him. 
Cur,  Filip,  ibid,  n.  6. 

§  4.  Execution  takes  place,  or  issiies,  1st,  Against  the  debtor  and 
his  heir,  or  person  who  shall  appear  to  be  such;  provided,  that  if  the 
latter  hath  accepted  the  inheritance  with  benefit  of  inventory,  execu- 
tion cannot  go  against  him  for  more  than  the  inheritance  shall  amount 
to;  and  that  if  there  are  many  or  several  heirs,  execution  cannot  go 
jagainst  each,  m  solidum^  for  all  the  debt,  unless  they  should  be 
possessors  of  property  which  the  deceased  hath  mortgaged;  because 
the  hypothecary  action  always  follows  the  thing  mortgaged;  but  the 
one  who,  in  this  case,  shall  pay  the  debt  in  soiidum^  has  his  action 
to  demand  executively  their  proportions  from  the  coheirs,*  Cur,  Mlip. 
§  10.  n.  4.;  F'ide  Carieval,  tit.  3.  disp,  9. 

2d,  For  the  debts  of  a  corporation  (consejo)^  execution  has  place 
against  their  lands  or  estates  {propios)  and  property  Cur.  Filip.  §  10. 
num.  11.    ' 

3d,  Execution  proceeds  or  issues  against  the  widow  (muger)  for  a 
moiety  of  the  debts  contracted  by  the  husband  during  matrimony," 
Cur,  Filip,  ibid.  n.  6. 

4th,  Execution  has  place  against  the  child  {hijo)  preferred  [mejo- 
rado),  as  to  the  third  and  fifth  of  the  property  of  the  father  or  mother 
for  the  part  of  the  debt  correspondent  to  his  preference  {mcjora),  L. 
5.  tit.  6.  lib.  5.  Rec.  [L.  5.  tit.  6.  lib.  10.  Nov.  Rec] 

*  It  18  stated  in  the  anihor,  qaotcd  In  the  text,  that  also  any  other  third  person  whose 
interest  is  treated  of  iir  the  instrument,  although  he  bo  not  named  in  it,  may  demand 
•locution  thereof;  and  L.  F.  tit.  98.  lib.  1 1.  Nov.  Rec.  is  quoted  in  support;  but  the  law 
quoted  does  not  expressly  state  thus  mjuch.  ^ 

"^  That  is,  as  ^ananctal  property,  or  that  acquired  during  marriage  by  purchase,  &c., 
and  so  considert'd;  to  half  of  which  the  wifi\  on  the  dissolution  of  marriage,  is  entitled: 
only  for  her  moiety  of  such  ptopcrty,  says  Palaem, 

B  But  all  the  heirs  may  join  in  the  demand  lor  execution. 

*  Under  a  cession  or  assignment  of  tlic  right  of  action  by  the  creditor. — Paianof  (1). 
^  That  \^  with  respect  to  franafieial  property.     Paldcios  confirms  this  opinion,  and 

nys  it  would  only  go  against  one  moiety  of  such  property,  although  the  moiety  of  the 
debts  might  amount  to  more;  and  that  as  even  any  debt  arising  from  a  security  entered 
into  by  the  hnsbnnd  on  lichalf  of  another  person,  will  not  affbel  ber  individual  property, 
«nder  L.  7.  tit  3.  lib.  5.  Rec.  (L.  2.  tit,  11.  lib.  10.  Nov.  Rec);  so  neither  would  it  affect 
ker  noietj  ef  the^^iianm/et.    Set  Append,  K. 
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5th,  Execution  has  not  place  against  the  third  possessor  {tercet 
paseedor)  of  the  property  of  the  debtor,  who,  not  being  the  heir  [  305  ] 
or  successor,  hath  acquired  it  by  special  lawful  title."  This  rule  is  sub- 
ject to  three  limitations;"  1st,  if  the  debtor  hath  alienated  (enagino) 
his  property,  or  part  of  it,  the  executive  process  having  begun,  or 
been  instituted,  to  evade  the  right  of  the  creditor.  2d,  If  the  instru- 
ment in  which  the  thing  was  mortgaged  contain  the  covenant  not  to 
alienate. 

3d,  If  the  instrument  contains  the  clause  of  being  constituted  pre- 
carious tenant  or  possessor  at  will  {clausas  deprecarioy  constituto)^ 
Carlevaly  tit.  3.  disp.  11.  4th,  This  rule  is  not  understood  of  third 
possiessors,  such  as  the  depositary  {depositario)^  borrower  {comoda" 
tmo)j  the  husband  in  respect  of  dotal  property,  &c.,  Cur,  Filip.  § 
11.  n.  4.  and  6. 

§  5.  The  form  and  order  of  the  executive  process  is  as  follows: 
1st,  The  plaintiff  presents  his  petition  before  the  judge,  who  has 
jurisdiction  over  the  defendant,  praying  execution  in  virtue  of  the 
instrument  which  he  presents,  in  which  he  shall  swear  to  the  true 
and  liquidated  sum  due  to  him,  LI.  2.  and  19.  tit.  21.  lib.  4.  Rec."  [LI. 
1.  and  12,  tit  28.  lib.  11.  Nov.  Rec],  and  if  the  debt  should  be  pay- 
able at  a  certain  term  {plazo),  he  cannot  prefer  his  demand  before  it 
Aall  arrive,  L.  2.  tit  21.  lib.  4.  Rec.  [L.  1.  tit  28.  lib.  11.  Nov.  Rec] 

2d,  If  the  defendant  against  whom  execution  is  issued  {executado) 
should  have  submitted  himself  to  the  jurisdiction  of  the  alcaldes  of 
the  court  (corie)  and  royal  audiences,  with  the  renunciation  of  his 
own  jurisdiction  {/uero)y  these  tribunals  may  proceed  to  levy  the 
execution,  provided  the  person  and  property  of  the  debtor  be  found 
within  five  leagues,  and  if  beyond  this  distance,  they  shall  proceed 
by  warrant  (requisitoria)  to  levy  the  execution,  and  if  the  submis- 
sion hath,  been  made  to  tne  ordinary  judges,  they  may  cause  execu- 
tion to  be  levied  on  the  property  of  the  debtor  within  their  jurisdic- 
tion, L.  20.  tit  21.  lib.  4.  Rec.  [L.  7.  tit  29.  lib.  11.  Nov.  Rec] 

3d,  The  instrument  being  examined  by  the  judge  before  whom  it 
is  presented,  and  found  to  carry  with  it  prompt  execution,  he  orders 
it  to  issue  without  taking  security  from  the  creditor  except  in  certain 
cases,  LI.  2.  and  19.  tit  20.  lib.  4.  and  L.  40.  tit  4.  lib.  3.  Rec.  [LI.  1. 
and  12.  tit  28,  lib.  11.  and  L.  12.  tit  30.  lib.  11.  Nov.  Rec] 


"  That  is,  a  bona  JUU  poiseiior  bj  purohaw,  Ac,  or  eloiismg  under  such  poflSMsor, 
ftc 

»  PtlmcUm  nys,  Uiat  thirteen  limitatione  are  mentioned  by  Felnrero  Rifermado^  P.  2. 
libb  3.  cap.  SL  nam.  83. 

^  Neither  of  these  laws  reqalres  the  creditor  to  make  oath  to  the  amonnt  of  the  tam 
iaitly  doe  to  him  previonalj  to  obtaining  the  writ  of  execution;  but  L.  6.  tit.  28.  lib.  11. 
Nov.  Rec.  (L.  9.  tit  21,  lib.  4.  Rec)  commands  the  jad^  to  perform  this  duly  before  ho 
shall  ftsnt  the  writ  of  execution  to  the  creditor. 

The  exaction  of  this  salutary  measure  hath  been  made  the  subject  of  a  rule  of  the  new 
Court  of  First  Instance  of  Civil  Jurisdiction  at  Trinidad,  established  under  the  Order  in 
Ckmncit  of  16th  September,  1822,  Appendix  Q.    See  the  rules  at  length,  Appendix  R. 

VoIm  L— 43 
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4th,  The  order  or  writ  of  execution  is  delivered  to  the  creditor," 
in  order  that  he  may  have  it  executed,  otherwise  there  is  a  nullity, 
L.  17.  tit.  21.  lib.  4.  Rec.  [L.  10.  tit.  28.  lib.  11.  Nov.  Rec.,]  observing 
that  the  escribano  must  note  (hacer  constar)  the  hour,  in  which  the 
execution  is  delivered  {se  traba)^  L.  21.  tit  21.  lib.  4.  Rec.  [L.  14. 
tit.  30.  lib.  11.  Nov.  Rec] 

§  6.  Execution  is  issued  agamst  a  certain  and  determinate  pro- 
perty which  the  debtor  points  out,  and  not  doing  so,  or  being  absent, 
against  that  which  the  creditor  shall  point  out,  Cur.  Filip,  §  15.  n. 
1  and  2.  Execution,  must  first  be  levied  on  movable  property,  and 
in  default  of  that  on  real;  and  not  being  so  levied,  it  shall  be  ntdl, 
L.  19.  tit.  21.  lib.  4.  Rec."  [L.  12.  tit.  28.  lib.  11.  Nov.  Rec] 

[  306  ]  The  property  levied  on  must  be  sequestered,  inventoried, 
and  deposited  with  a  person  of  stability  or  property  (abonada),  L.  7. 
tit.  21.  lib.  4.  Rec.  [L.  1.  tit.  30.  lib.  11.  Nov.  Rec] 

There  are  some  kinds  of  property  which  cannot  be  taken  in  exe- 
cution, and  these  are,  1st,  Things  sacred  and  destined  for  divine 
worship,  L.  7.  tit.  2.  lib.  1.  Rec.  [L.  3.  tit.  5.  lib.  11.  Nov.  Rec] 

2d,  Implements  and  beasts  of  husbandry,  and  the  bread  which 
laborers  shall  bake  by  their  own  labors,  except  for  royal  duties 
{derechos)y  or  for  tithes,  and  ecclesiastical  and  seignorial  rents,  LI. 
25y  26.^^  and  28.  tit.  21.  lib.  4.  Rec  [L.  15.  tit.  3L  lib.  11.,  L.  6.  tit. 
11.  lib.  10.,  L.  16.  tit  31.  lib.  11.,  L.  7.  tit  11.  lib.  10.  and  L.  8."  tit. 
19.  lib.  7.  Nov.  Rec  J 

3d,  The  tools  which  artificers  possess  for  the  exercise  of  their  trade 
or  calling,  Cur.  Filip.  §  16.  n.  10. 

4th,  The  houses,  arms,  and  horses  of  knights  {cabaUeros)^  and 
noblemen  [hijosdalgo),  except  for  a  debt  to  the  crown,"  L.  6.  tit  17. 

1^  By  an  Order  in  Council,  ]6th  September,  1822,  reciting  the  law  quoted  in  the  tejrt, 
it  is  declared,  that  writs  of  execution  shall  not,  in  any  future  case,  be  deliverable  to  the 
partien,  but  shall  be  delivered  by  the  tMcrtbam  (the  secondary  or  register  of  the  court,)  to 
the  alguaeU  mayor  (the  sheriff  or  marshal),  upon  the  application  of  the  party  in  vhoao 
fiiTor  the  judgment  shall  have  been  obtained.    See  Appendix  Aa. 

»  Neither  L.  19.  tit  31.  lib.  4.  Rec.  (L.  12.  tit  38.  lib.  11.  Not.  Rec.)  nor  any  other 
law,  declares  the  execution  expressly  null  in  this  case;  if,  therefore,  the  defendant  sbould 
tacitly  approve  it;  that  is,  by  not  appealing,  nor  praying  it  a  nullity,  before  proceeding  to 
any  other  act  or  step  in  the  cause,  the  understanding  is,  that  such  execution  will  be  valid. 
— PaladoB^  (1). 

>•  Not  in  Not.  Ree. 

IT  This  law  (L.  8.  tit  19.  lib.  7.  Nov.  Rec.),  does  not  particularly  apply;  bnt  it  is  the 
latter  part  of  it  which  forms  with  L.  16.  tit  31.  lib.  11.,  and  L.  7.  tit  ll.  lib.  la  Nor. 
Rec,  the  whole  of  L.  28.  tit.  21.  lib.  4.  Rec,  which  is  quoted  in  the  text 

18  Although,  according  to  various  laws,  execution  ought  not  to  be  levied,  except  for  debts 
due  to  the  crown,  on  the  dwelling  houses,  arms,  horses  and  mules  in  the  poeoession  uul 
use  of  knights  and  nobles  (eabaUerOB  t  hijotdolgd),  such  rule  is  only  observed  in  respeet 
to  the  dwelling  houses;  and  even  then,  in  default  of  other  property,  execution  is  levied 
on  them;  for  it  is  not  just  that  the  creditor  should  remain  without  the  pavment  of  the 
debt,  which,  in  justice  and  conscience,  is  due  to  him. — Fehrero  Refftrmado^  P.  3.  lib*  3. 
cap.  2.  §  2.  num.  98.  PalaHn,  who  makes  this  quotation,  observes,  that  neither  L.  6L 
tit  17.  lib.  5.;  nor  L.  27.  tit  21.  lib.  4.  Rec;  (L.  13.  tit,  31.  lib.  11.  Nov.  Rec),  prohibit 
execution  going  against  the  dwelling  house  of  the  noble;  but  L.  61.  tit  4.  lib.  2.  Rec4 
[which  is  not  inserted  in  the  Nw,  See.]    He  adds,  that  at  no  time  of  the  year  oa^ht 
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lib.  5.  and  L.  %7.  tit.  21.  lib.  4.  Rec  [L.  13.  tit.  31.  lib.  11.  Nov. 
Rec.] 

5th,  Mares  destined  for  the  breed  of  horses  of  a  particular  breed 
{eaballos  de  casta)^  L.  2.  cap.  6.  and  L.  3.  cap.  4.  tit.  17.  lib.  6. 
Rec.»  [LI.  2  and  3.  tit.  29.  lib.  7.  Nov.  Rec] 

ethy  The  books  of  advocates  and  students,  Cur.  Filip.  §  16. 
num.  8.*> 

7th,  The  pay  of  military  persons,  L.  3.  tit.  27.  P.  3.  [L.  3.  tit.  27. 
P.  3.] 

8th,  Beds,  wearing  apparel,  and  other  things  necessary  for  daily 
use,"  Cur.  Filip.  §  16.  num.  10. 

9th,  Foreign  ships,  or  ships  from  foreign  parts,"  with  merchandise, 
unless  the  debtors  should  point  them  out  to  be  levied  on,  L.  12.  tit. 
17.  lib.  5.  Rec.  [L.  4.  tit  31.  lib.  11.  Nov.  Rec] 

^  1 0th,  Things  destined  for  the  public  use,  nor  the  property**  {pro- 
piaa)  of  the  inhabitants  [veeinos)  cannot  be  taken  ii^  execution  for 
the  debts  of  the  corporation  {coney o)^  L.  7.  tit.  17.  lib.  5.  and  L.  16. 
tit.  21.  lib.  4.  Rec.  [L.  -1.  tit.  30.  lib.  11.  and  L.  2.  tit.  20?  lib.  7.  Nov. 
Rec.] 

1 1th,  Execution  may  be  levied  on  the  property  {propriedad)  of 
the  thing  subject  to  a  right  {servidumbre),  L.  8.  tit.  32.  P.  3.** 

12th,  For  the  debts  contracted  by  the  husband  before  or  during 
marriage,  only  the  fruits  of  the  dotal  property,  which  shall  be  left 
after  having  satisfied  the  burthen  or  charges  {cargae)  of  matrimony, 
may  be  taken  in  execution,  for  the  contrary  would  be  in  prejudice  of 
the  wife,**  Carleval,  tit.  3.  disp.  19.  ^  n.  2.  al  9.;  but  if  the  wife  hath 
contracted  the  debt  before  marriage,  the  dotal  property  may  be  taken 
in  execution  in  default  of  paraphernalia  {parafemales),  and  not  the 
fruits,  which  belong  to  the  husband,  Carleval^  ibid,  d  n.  9.  al  12. 
If  the  wife  hath  contracted  a  lawful  debt  during  marriage,  execution 

execotion  to  be  loTied  on  the  mnlei,  oxen,  nor  other  beaetB  of  the  plough  or  affricnltare, 
belooginff  to  husbandmen,  fiirmen,  or  e^rricultaristfl  {labradorei)^  L.  35.  tit  21.  lib.  4^ 
LI.  5  and  6.  tit.  17.  lib.  5.  Rec;  (L.  15.  tit  31.  lib.  11^  and  L.  6.  tit  11.  lib.  10.;  LI.  12. 
and  13.  tit  31.  lib.  11.  Nov.  Rec.)  The  Learned  Profeseor  does  not  notice  the  exceptions 
from  this  exemption  in  respect  to  debts  doe  by  each  persons  to  the  court,  or  for  taxes; 
and  ibr  rent  of  the  land  to  the  proprietor.  See  the  laws  of  the  Abo.  Ree.  cited,  particu- 
larly of  tit  31.  lib.  U.  Labradoret  were,  it  will  be  seen,  peculiarly  protected.  The 
exemptions  in  these  and  other  laws,  in  favor  of  particular  persons,  are  repealed  by  Order  ' 
in  Council,  16th  September,  1822,  Appendix  J.;  which  see. 

»  Not  in  the  Nov,  Rec. 

^  See  Order  in  Council,  16th  September,  1822,  Appendix  J,  making  them  liable; 

o  See  Order  in  Council,  16th  September,  1822,  Appendix  J. 

o  That  is,  for  debts  due  to  persons  of  the  country  whence  such  ships  come;  but  qamre^ 
if  not  ibr  debts  contracted  on  account  of  such  ships,  or  of  the  owners,  in  the  ports  they 
eome  to? 

**  This  appears  to  mean,  from  reference  to  L.  2.  tit  20,  lib.  7.  Nov.  Rec,  only  the 
bread  or  ^ain  deposited  in  the  public  granaries:  and  the  other  law  quoted  in  the' text, 
xi*.  L.  2.  tit  30.  lib.  11.  Noy.  Rec,  does  not  bear  upon  the  subject 

**  This  is  an  erroneous  quotation. 

^  PalacioB  refers  to  Carlewil,  cited  in  the  text,  for  an  understanding  thereof. 

See  Order  in  Council,  16th  September,  1822,  Appendix  K,  containing  provisions  in 
respect  to  the  property  of  married  women. 
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cannot  go  against  her  dotal  property  (doiej)  in  prejudice  of  the  hus- 
band, Carievai^  ibid.  d.  n.  12.  al  19.^  and  much  less  if  the  debt  were 
common  to  both,  because  then  execution  must  be  levied  on  property 
[  307  ]  common  to  both  {bienes  conntnes)^  Carlevaly  ibid.  4  n.  19 

The  debtor  who  will  not  give  security,  or  bail  of  saneamieniOf 
ought  to  be  imprisoned  {prtso)^  L.  19.  tit.  21.  lib.  4,  Rec.  [L.  12. 
tit.  28.  lib.  11.  Nov.  Rec.]  There  are  some  persons  who  enjoy  the 
privilege  of  being  exempt  from  arrest  or  imprisonment  for  debt,^and 
these  are,  1st,  He  who  should  have  possessed  for  three  whole  years 
twelve  mares  of  a  particular  breed  {de  casta) ,  L.  2.  c  4.  tit.  17.  lib. 
6.  Rec.  [L.  2.  tit.  20.  lib.  7.  Nov.  Rec.] 

2d,  The  attorneys  of  towns  {pueblos)  who  are  in  the  court,  IX  10. 
and  11.  tit.  7.  lib.  6.  Rec.  {L.  5.  tit  8.  lib.  3.  and  L.  8.  tit  31.  lib.  11. 
Nov.  Rec.] 

3d,  Nobles  and  their  descendants,  or  persons  entitled  to  the  privi- 
leges of  nobility  {hijosdalgo),  L.  4.  tit.  2.  lib.  6.  Rec.  [L.  2.  tit  2.  lib. 
6.  Nov.  Re£,]  provided  the  debt  does  not  proceed  from  crime  or 
quasi  crime,  L.  6.  tit.  2.  lib.  6.  Rec.  [L.  10.  tit  2.  lib.  6.  Nov.  Rec] 

4th,  Doctors  and  licentiates  of  the  higher  degree  {en  faculiad 
mayor)y  LI.  8  and  9.  tit  7.  lib.  1.  Rec.  [LL  14  and  15.  tit  18.  lib.  6. 
Nov.  Rec] 

5th,  Laborers  in  the  time  of  crop  or  harvest,  or  the  labor  of  the 
field,  except  for  debts  to  the  crown,  or  proceeding  from  crime,  LI.  25 
and  26.'»^  tit  21.  lib.  4.  Rec.  [L.  15.  tit  31.  lib.  11.,  L.  6.  tit  11.  lib. 
10.  Nov.  Rec.] 

6th,  A  woman^  {muger)  cannot  be  imprisoned  {presa)  for  a  debt 
of  any  nature,  L.  8.  tit.  1.  lib.  5.  Rec.  [L.  3.  tit  5.  lib.  10.  Nov.  Rec.] 

§  7.  As  the  end  or  object  of  the  execution  is  to  cause  payment  to 
be  made  to  the  creditor,  it  is  necessary  to  sell  the  property  levied  on 
at  public  auction;  to  which  effect,  being  real,  three  proclamations  or 
public  outcries  {pregones^  must  be  made  in  twenty-seven  days, 
each  in  nine  days;  being  movable  or  personal,  three  proclamations 
are  made  from  three  to  three  days,  K  19.  tit  21.  lib.  4.  Rec.  [L.  12. 
tit  28.  lib.  11.  Nov.  Rec.]       • 

The  first  of  these  proclamations  is  made  in  the  place  or  domicile  of 
the  defendant  in  execution  {executadOy)  and  all  the  three  in  the  place 
or  court  where  the  trial  is  had,  L.  36.  tit  4.  lib.  3.  Rea  [L.  13.  tit 

M  The  Uw  (L.  12.  tit.  98.  lib.  11.  Not.  Rec.),  cited,  wys,  the  writ  of  execution  directs 
execution  to  be  levied  on  personal,  and  in  default,  on  real  property;  the  debtor  riTinip 
security  for  their  sufficiency  to  satisfy  the  debt  (taneamiento);  and,  in  default  of  sach 
security,  orders  the  arrest  and  imprisonment  of  the  debtor,  unless  privile^fcd  therefiom. 
Palaeio§  observes  to  this  e^ot 

B7  See  the  limitation  of  this  exemption  to  the  persons  mentioned  in  the  proviso  or  <iz- 
ception  contained  in  the  Order  in  Council,  16th  September,  1822,  Appendix  J.  - 

SB  Not  inserted  in  Aoo.  Ree,  See  Order  in  Council,  16th  September,  1822,  Appendix  J. 

s*  Limited  to  married  women,  by  Order  in  Council,  16th  September,  1822,  Appendix  J. 

•0  These  proclamations,  or  pregones^  were  done  away  with  in  Trinidad,  by  prochuna- 
tioD  12th  May,  1815.    See  Appendix  fib. 


Tit  X.]  or  Made  of  Proceeding.  $26 

28,  lib.  11.  Nov;  Rec;]  and  the  debtor  may  renounce  the  proclama- 
tions and  their  terms,  Cur.  Filip.  §  18.  num.  8. 

The  execution  being  made  or  levied,  and  the  term  of  the  procla- 
mations expired,  the  debtor  must  be  cited  to  the  sale  (remate)^  in 
order  that  within  three  days  he  may  either  pay  the  debt  or  allege  bis 
exceptions,  L.  19.  tit.  21.  lib.  4.  Rec.  [L.  12.  tit.  28.  lib.  11.  Nov. 
Rec.,]  and  if  the  execution  shall  be  amended  or  extended  (se  mgo- 
rare),  or  made  anew  on  other  property,  it  is  necessary  to  cite  again 
the  debtor  to  the  sale  {remaU)  of  it.  Cur.  Filip.  §  1 9.  num.  4. 

In  the  before  mentioned  term  of  three  days,  the  debtor  must  make 
his  opposition,  alleging  whatever  exceptions  he  may  have;  and  in 
order  to  prove  them,  the  term  of  ten  days  is  granted  him,  which  are 
reckoned  from  the  day  of  opposition,  in  which  he  must  present  his 
documents  (escriiuras),  and  witnesses,  LI.  2.  and  3.  tit.  21.  lib.  4, 
Rec.  [LI.  1  and  2.  tit.  28.  lib.  1 1.  Nov.  Rec]  And  it  is  to  be  observed, 
that  against  contracts,  sentences,  and  compromises  {eom-  [  808  ] 
protnisos),  which  cany  with  them  prompt  execution,  no  exception 
is  admitted,  except  payment  by  the  debtor,  an  agreement  not  to  sue 
or  demand,  an  exception  of  falsehood  or  deceit  [falsedad),  usury, 
fear,  force,  and  other  lawful  exceptions,  L.  1.  tit.  2L  lib.  4.  Rec.  [L. 

3.  tit.  28.  lib.  11.  Nov.  Rec]  A  sight,  or  traslado,  of  the  opposition 
of  the  debtor,  is  given  to  the  creditor,  and  the  term  of  ten  days 
allowed  him  to  produce  or  make  his  proof,  LI  2.  and  3.  tit.  21.  lib. 

4.  Rec.  [LI.  1.  and  2.  tit.  28.  lib.  11.  Nov.  Rec.,]  and  the  said  term 
may  be  prorogued  at  the  instance  of  the  creditor,  by  reason  of  the 
executive  process  being  for  his  benefit,  Cur.  Filip.  §  20.  num.  4. 

Cap.  2.  In  whatever  time  or  stage  of  the  executive  cause,  even 
after  the  sentence  of  sale  (remate),  provided  that  payment  hath  not 
been,  made,  nor  possession  given  of  the  property,  the  opposition  of 
the  third  opposer  {tercero  oposiior),  who  presents  himself  claiming 
the  dominion  of  the  property  levied  on,  or  the  preference  of  the  debt, 
must  be  admitted,  L.  41.  tit.  4.  lib.  3.  Rec.  ^L.  16.  tit.  28.  lib.  11.  Nov. 
Rec]  provided  this  opposition  be  not  malicious, directed  to  retard  the 
execution,  Cur.  Filip.  §  26.  num.  6.  With  respect  to  which  we  say, 
1st,  That  the  question  of  dominion  being  clear  (constando  del  do^ 
tninio),  a'  stop  must  be  put  to  the  execution,  Cur.  Filip.  ibid. 
nam.  10. 

2d,  That  if  this  third  opposer  should  claim  to  be  anterior  to  the 
person  at  whose  suit  execution  is  made  (executante),  and  to  compete 
with  him  the  executive  process,  the  execution  must  be  stayed  or  sus- 
pended until  by  the  ordinary  process  it  be  determined  which  of  the 
two  creditors  ought  to  be  preferred,  as  Carlevaly  tit.  3.  disp.  12.  proves, 
and  if  the  oppbsers  be  many,  the  rules  of  preference  established  or 
laid  down  in  Tit.  11.  cap.  3.  §  2.  lib.  2.  shall  be  observed. 

3d,  That  a  sight  or  trasladOy  of  the  opposition  of  the  third  person 
is  given  to  the  defendant  in  execution  (executado),  and  to  the  plain- 
tiff at  whose  suit  it  is  levied,  {executante)\  proof  is  received  if  neces- 
sary, and  the  cause  is  carried  on  between  them  by  the  ordinary 
process,  Cur.  Filip,  ibid.  num.  12. 
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Cap.  3.  The  term  of  citation  having  expired,  if  no  opposition 
should  have  been  made,  or  having  been  made  after  the  term  of  it,  the 
judge  without  any  other  citation,  or  delay,  decide3  the  cause  of  sale, 
annulling  the  execution,  or  ordering  it  to  proceed  until  sale  take  place, 
and  payment  be  made  to  the  party,  L.  19.  tit.  21.  lib.  4.  Rec.  [L.  12. 
tit.  28.  lib.  11.  Nov.  Rec.,]  provided  the  creditor  gives  the  security  of 
the  law  of  Toledo;  this  is,  that  in  case  of  the  execution  being  re- 
voked by  the  superior  judge  or  court,  he  will  restore  that  which  he 
received  in  payment,  L.  2.  tit.  21.  lib.  4.  Rec.  [L.  1.  tit.  28.  Ub.  11. 
Nov.  Recop.] 

§  1.  The  appeal  from  the  sentence  of  sale  {remaie)j  has  only 
the  devolutive  effect,  and  therefore  it  ought  to  be  executed,  notwith- 
standing such  appeal,  or  any  nullity  whatsoever,  which  shall  be 
[  309  ]  alleged,  except  it  be  notorious,  and  result  from  the  same  pro- 
ceedings, LI.  3.  and  19.  tit.  21.  lib.  4«  Rec.  [LI.  2.  and  12.  tit  28.  lib. 
11.  Nov.  Rec] 

§  2.  After  the  sentence**  they  proceed  to  make  the  sale  or  adjudi- 
cation of  the  property;  which  is  sold  at  public  auction  {atmoneda) 
to  the  person  offering  the  best  bid  and  ternis  (comprador  de  mejor 
postura  y  condicion).  Cur.  Filip,  §  22.  n.  1. 

From  which  principle  it  results,  1st,  That  the  offer  of  the  second 
bidder  being  accepted,  the  first  is  discharged,  and  not  otherwise,  Cur: 
Filip.  ibid.  n.  6. 

2d,  That  when  the  order  conformable  to  justice  and  due  solemnity 
hath  not  been  observed  at  the  public  sale  or  auction,  the  sale  is  re- 
opened and  bids  are  received.  Cur.  Filip.  ibid.  n.  7. 

3d,  That  after  the  sale  is  made  or  closed,  no  bid  is  admitted,  ibid. 
n.  8.,  except  with  respect  to  the  property  of  minors,  or  those  to  whom 
restitution  is  granted,  ibid.  n.  10. 

4th,  That  there  being  no  purchaser,  the  creditor  may  require  that 
the  property  be  delivered  to  him  in  payment,  estimating  it  at  what  it 
might  be  worth,  for  otherwise^  he  is  not  entitled  to  purchase  it,  L.  6. 
tit.  27.  P.  3.  Cur.  Filip.  ibid.  n.  23. 

5th,  That  if  fraud,  or  dole  hath  intervened  in  the  sale  of  the  pro- 
perty levied  on,  the  debtor  has  his  action  for  the  restoration  of  it,  on 
returning  or  giving  the  price,  ibid.  n.  21. 

6th,  That  from  the  value  of  the  property,  payment  must  be  made 
of  the  principal  and  costs;  and  not  being  sufficient,  an  execation  or 
compulsory  order  (mandamiento  de  apremio)^  is  issued  against  the 
debtor,  and  his  bail  of  saneamieniOf  ibid.  n.  13. 

In  the  executive  suit,  the  debtor  must  pay  to  the  officer  of  justice 


*i  Add,  of  sole  {remate).  For  the  dne  understandinjr  of  the  present  rejralatioos  in 
Trinidad,  in  respect  to  the  forms  of  proceeding  in  civil  suits,  to  the  sale  of  property  under 
execation,  and  to  other  matters  connected  with  the  subject  of  this  book,  the  reader  must 
refer,  in  addition  to  what  has  been  before  stated  in  the  course  of  the  notes  by  the  Trans- 
lator, to  the  Appendix.    See  Q,  R,  Mm,  S,  Cc,  Dd,  Ee,  Ff,  G^,  Hh,  li,  Jj,  Kk,  LI. 

*>  Vide  what  is  said  with  respect  to  the  ability  of  the  creditor  to  purchase:  6th  F'^.^ 
ad.  p.  3.  lib.  dL  3.  §  5.  n.  339.  345,  346,  347;  cooimencing  p.  498. 
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who  shall  execute  the  writ  of  execution,  the  tenth  part  (decima)  of 
the  amount  of  the  debt,  in  places  where  a  custom  should  exist  to  pay 
this  fee,"  L.  7.  tit.  21.  lib.  4.  Rec.  [L.  1.  tit  30.  lib.  11.  Nov.  Rec.] 
without  being  able  to  exact  others,  L.  12.  tit.  21.  lib.  4.  Rec.  [L.  4. 
tit  30.  lib.  11.  Nov.  Rec]  Upon  which  it  is  to  be  observed,  1st, 
That  the  decima  or  fee  is  not  due  until  sixty-two  hours  after  the 
execution  halh  been  levied,  L.  30.  tit  21.  lib.  4.  Rec.  [L.  17.  tit  30. 
lib.  11.  Nov.  Rec.] 

2d,  That  it  is  not  due  on  debts  to  the  crown  or  ^^c,  but  at  the  rate 
of  thirty  maravedis  for  a  thousand,  L.  8.  tit.  21.  lib.  4.  Rec.**  [L.  1. 
tit  30.  lib.  11.  Nov.  Rec. 

3d,  That  the  decima  or  fee  cannot  be  exacted  until  the  creditor  be 
declared  satisfied  and  paid,  L.  7.  tit.  21.  and  L.  31.^'  tit.  4.  lib.  4.  Rec. 
[LI.  14, 15  and  16.  tit  30.  lib.  11.  Nov.  Rec] 

4th,  That  there  is  no  decima  or  fee,  if  the  debtor  shall  pay  [  310  ] 
within  twenty-four  hours  after  the  execution  is  made,  or  shall  deposit 
the  amount,  LI.  21,  22  and  23.  tit.  2L  L.  4.  Rec.  [L.  15.  tit  30.  lib. 
11.  Nov.  Rec]  and  he  is  also  in  this  case  discharged  or  relieved  from 
the  costs  of  the  escribano,  L.  22.  tit.  21.  lib.  4.  Rec 

5th,  That  if  any  dispute  should  arise  whether  the  debtor  had  paid 
or  not  within  the  twenty-four  hours,  and  the  hour  should  not  have 
been  noted  by  the  escribano,  the  latter  must  pay  the  costs.. 

*>  The  fecm  of  the  sheriff  or  marshal  '{alguazil  mayor),  are  regulated  in  Trinidad  by 
docket. 

M  This  lavr  is  not  inserted  in  iVee.  Rae, 

»  Not  inserted  in  JVbe,  Ree,  PaUicio§  says,  it  should  be  L.  31.  tit  4  lib.  3.  Rec.  (L. 
7.  tit  30.  lib.  11.  Nov.  Rec.):  whi<;h  law  says,  in  addition  to  the  text,  the  decima  shall  not 
be  paid  if  the  parties  agree  or  arrange  the  suit 
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TITLE  XL 

OP  CRIMINAL  TRIALS  OR  PROSECUTIONS. 

Cap.  I.  Hating  already  explained  the  mode  of  proceeding  in  civil 
suits  it  now  only  remains  for  us  to  expound  what  particularly  and 
differently  belongs  to  criminal  trials;  wherefore  we  shall  take  care 
not  to  repeat  any  of  those  things  which  they  have  in  common,  and 
which  therefore  are  already  treated  of. 

A  criminal  trial  is  that  in  which  the  cognisance  and  punishment  of 
a  crime  committed  are  treated  of. 

The  proceeding  to  the  punishment  and  investigation  of  crimes  is, 
either  by  accusation  of  the  party,  or  by  inquisition  (pesquisa)  arising 
from  denunciation,  or  from  the  office  of  the  judge  {depropio  qficiu), 
L.  6.  tit.  1.  lib.  8.  Rec,  [L.  2.  tit.  34,  lib.  12.  Nov.  Rec] 

S  1,  Accusation  is  the  charge  which  one  man  prefers  against  another 
before  the  judge,  charging  an  offence  which  he  alleges  the  accused 
hath  committed,  and  praying  the  infliction  on  him  of  punishment  for 
it,  L.  1.  tit  1.  P.  7.  [L.  1.  tit.  1.  P.  7.]  It  is  considered  with  reference 
to  the  following  axioms:  1st,  That  only  they  can  accuse  who  have  a 
motive  or  an  interest  (eniienden)  in  the  accusation;  those  who  can^ 
strike  terror  (aterrar)  into  the  delinquent;  those  who  by  accusing, 
do  not  act  against  piety,  and  those  who  are  in  no  manner  of  suspicious 
character  (sospechosos.) 

2d,  That  all  can  be  accused  who  are  capable  of  offending  and  suf- 
fering punishment. 

[  311  ]  3d,  That  the  calumnious  or  false  accusation  does  not  re- 
niain  unpunished. 

From  the  first  principle  it  is  inferred,  1st,  That  a  woman'  cannot 
accuse,  nor  a  minor  of  fourteen  years  of  age,  nor  a  person  of  bad 
character,  nor  the  perjured,  nor  one  bribed  or  suborned  (coAecAacb); 
he  who  has  two  accusations  pending  cannot  in  the  mean  time  prefer 
a  third,  nor  can  a  person  of  very  great  poverty  accuse,  nor  the  accom- 
plice in  the  crime,  nor  can  a  relation  or  servant  accuse  a  relation  in 
the  line  of  ascendants,^  or  being  a  brother,  unless  it  were  for  the  crime 


>  On  the  ooDtrary,  those  who  eftnnot  etrike  or  eanee  terror,  riyi,  PaUcio§;  and  tbtt 
one  of  the  reasons  asaigned  by  Oreg,  Lop^  61.  5.  L.  2.  tit  1.  P.  7.  for  a  jud^  beinff  pro- 
hibited to  be  an  aocoser,  is,  becanae  he  might  produce  this  effect  on  Ibe  accoaed.  A  better 
reason  for  such  ezcluaton  is,  that  the  judge  ought  not  to  be  the  accuser.  The  learned 
Professor  also  observes,  that  the  langua^  of  the  law  is,  every  person  may  be  an  accuser 
who  is  not  prohibited  by  the  laws,  L.  2.  tit  1.  P.  7.  For  information  as  to  the  constltation 
of  the  criminal  courta,  and  the  mode  of  proceeding  in  criminal  trials,  in  Trinidad,  the 
reader  is  referred  to  the  Appendix  F. 

>  A  woman,  observes  Po/oeios,  may  accose  for  the  murder  of  her  husband,  as  also  the 
husband  for  the  murder  of  his  wife,  L.  14.  tit  8.  P.  .7* 

*  Or  descendants,  adds  Paladof. 
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of  high  treason  {Imsse  majeatatis),  or  for  a  crime  committed  against 
their  relations  in  the  fourth  degree,  fathers-in-law,  sons-in-law,  or 
step-brothers,  L.  2.  tit  1.  P.  7.  [L.  2.  tit.  1.  P.  7.] 

2d,  Neither  can  he  accuse  who  has  another  accusation  pending 
against  him^  until  his  trial  be  concluded,  unless  it  be  for  a  crime 
against  his  person,  or  that  of  any  of  those  relations  in  the  degree  we 
have  mentioned;  but  if  he  should  be  condemned  to  perpetual  banish- 
ment, be  can  at  no  time  accuse  another,  unless  for  an  offence  against 
his  relations,*  which  his  accuser  hath  committed,*  L.  4.  tit.  1.  P.  7.  [L, 

4.  tit  I.P.7.] 

3d,  That  no  judge  can  accuse,  but  may  give  information  to  the 
king  of  offences  committed  in  the  places  of  his  jurisdiction,  LI.  2.  and 

5.  tit.  1.  P.  7.  [LI.  2.  and  5.  tit  1.  P.  7.] 

4th,  That  when  several  accuse  a  person  of  the  same  crime,  the 
judge  ought  to  select  from  the  accusers  him  whom  he  understands  to 
proceed  with  the  best  intention,  L.  13.  tit  1.  P.  7.  [L.  13.  tit  1.  P.  7.] 

5th,  That  any  one  may  accuse  or  charge  with  respect  to  a  crim^ 
committed  against  his  person,  or  to  the  injury  of  another,  except  the 
crime  of  adultery,  not  h?iving  the  consent  of  the  Imsband,  L.  2.  tit  19. 
lib.  8.  Rec.  [L.  4.  tit.  26.  lib.  12.  Nov.  Rec] 

From  the  second  axiom  it  follows, 

1st,  That  persons  deceased  cannot  be  accused,  unless  it  be  for  the 
crime  of  high  treason,  or  against  the  public,  or  of  heresy,  or  for  having 
misapplied  the  property  of  the  crown,'  L.  7.  tit  1.  P*  7.  [L.  7.  tit  1. 
P.  7.] 

2d,  That  also  every  judge  who  may  have  aggrieved*  a  party 
accused  before  him,  may  be  accused  even  after  death;  also  the  sacri- 
legious thief,  and  the  woman  who  attempts  the  death  of  her  husband,' 
because  all  these  ought,  by  reason  of  their  crimes,  to  suffer  in  their 
property  the  punishment  which  cannot  be  inflicted  on  their  bodies, 
L.8.  tit.  1.  P.  7.  [L.  8.  tit  1.  P.  7.] 

3d,  Persons  under  fourteen  years  of  age  cannot  be  ac-  f  312  ] 
cused,'®  unless  for  crimes  of  blood,  death,  theft,  and  others  of  a  like 
nature,  being  above  ten  years  and  a  half  old,  in  which  last  case  the 

4  A  person,  says  PalaetM,  referrin|;  to  L.  4.  tit  1.  P.  7.;  an4  Greg.  Lop^  GL  thereupon, 
wlw  has  an  accoaatiofi  pending-  a^uinst  him,  cannot  accuse  another  of  a  crime  of  Ices 
«r  eqaal  degree  to  that  of  which  himaelf  is  accosedk 

*  Or  against  himself,  adds  Pahciot, 

*  This  exception  does  not  appear  to  be,  to  the  extent,  or  in  the  manner  put  in  the  tezt^ 
supported  bj  the  law  of  tiie  7th  Part  referred  to;  which  would  only  seem  to  permit  the 
aecosatinn,  when  the  sentence  fos  banishment  was  temporary,  and  not  perpetual;  and 
then  without  any  qualification  or  Uiuitation  as  to  persons  against  whom  tlie  offence  migfhi 
be  cominiitcd. 

1  This  seems  to  spply  only  to  persons  charged  with  the  administration,  receipt,  costodj, 
A«.  of  property  of  the  crown. 
'  Bx,f[T  through  bribery,  Ace. 

*  A  trial  commenced  ai;ninMt  a  wife,  under  sueh  a  charge,  who  may  happen  to  die 
during  itn  progress,  may  be  concluded,  and  sentence  given,  declaring  her  infamous  in  case 
the  offence  he  proved  ^Pelactot,  referring  to  L.  8.  tit  1.  P.  7.,  cited  in  the  text 

■*  The  offenof^s,  observes  r«(0eiot,  referring  to  L.  9.  lit  1.  P.  7nof  wliich  persons  nnder 
imrteen  cannot  be  accoMd,  are  those  rektinf  to  earnal  cicaises  (i2s  Uumnm), 

Vd.  I. 
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puuisbment  must  be  lessened  with  respect  to  them,  L.  9.  tit.  1.  L.  17. 
tit.  14.  and  L.  8.  tit.  31.  P.  7.  [L.  9.  tit.  1.  L.  17.  tit.  14.  and  L.  8.  tit. 
31.  P.  7.] 

4th,  Nor  madmen,  &c.,  L.  9.  tit.  1.  P.  7.  [L.  9.  tit.  1.  P.  7.] 

5th,  Neither  can  judges,  while  in  office,  be  accused,  except  for  a 
crime  committed  by  reason  of  their  station  or  employment,  L.  11.  tit 
l.P.  7.  [L.  11.  tit.  1.  P  7.] 

6th,  Nor  can  any  one  who  has  once  been  accused  be  a  second 
time  accused  of  the  same  offence  of  which  he  hath  been  acquitted, 
except  in  the  second  accusation  it  be  proved  that  the  first  was  carried 
on  with  fraud  or  deceit  (dolo);  or  the  first  having  been  prosecuted  by 
a  stranger,  the  second  should  be  preferred  by  a  relation,  who  proves 
that  he  was  ignorant  of  the  first,  L.  12  tit.  1.  P.  7.  [L.  12.  tit.  1.  P.  7.] 

From  the  third  principle  it  is  inferred, 

1st,  That  the  accusation  ought  to  be  made  in  writing,  setting  forth 
the  name  of  the  accuser,  that  of  the  accused,  that  of  the  judge  before 
whom  the  accusation  is  preferred,  specifying  the  crime,  the  place, 
year,  and  month  in  which  it  was  committed;  and  the  judge  must 
inscribe  the  day  on  which  he  receives  it,  and  make  the  accuser  take 
the  oath  of  calumny,"  L.  14.  tit.  1.  P.  7.  [L.  14.  tit  1.  P.  7.] 

2d,  That  he  who  shall  accuse  through  calumny  or  falsely,  ought 
to  sufier  the  punishment"  of  the  ac<?used,  L.  26.  tit  1.  P.  7.  [L.  26, 
tit  1.  P.  7.]  But  there  are  certain  persons  in  whom,  although  ihey 
may  not  prove  the  accusation,  it  can  only  be  considered  presumptive, 
and  not  evident  calumny;  for  which  reason  our  laws  exempt  them 
from  this  punishment  Such  are,"  1st,  The  guardian  "  of  an  orphan. 
2d,  tie  who  accuses  one  of  being  a  false  coiner.  3d,  The  heir  who 
follows  up  the  accusation  which  the  testator  announced  in  his  life- 
time^'against  a  determiitate  person  for  having  attempted  his  death. 
4th,  He  who  accuses  with  respect  to  an  act  committed  against  him- 
self. 5th,  He  who  accuses  on  account  of  the  death  of  his  relations  in 
the  fourth  degree.  6th,  And  the  husband  and  wife  on  account  of  the 
death  of  each  other,  LI.  6.  20,  21,  and  26.  tit  1.  P.  7.  [LI.  6.  20,  21, 
and  26.  lit  1.  P.  7.] 

From  the  fourth  principle  we  deduce,  1st,  That  the  judge  of  the 
place  where  the  accused  committed  the  offence,  or  of  that  where  he 
shall  be  accused,  is  the  competent  judge,  when  once  submission  shall 
be  made  to  his  jurisdiction  by  the  medium  of  contestation,  or  the  judge 
of  the  domicile  of  the  accused,  or  of  the  place  where  he  shall  have 
the  greater  part  of  his  property,  L.  15.  tit  1.  P.  7.  [L,  15,  lit.  1.  P.  7.] 

"  And  the  accused  bcin^  cited,  the  acciHiafton  is  passted  to  him:  and  tventj  daji 
allowed  him  to  answer.     Vide.  L.  14.  tit.  1.  P.  7.,'qnotcd  in  the  text 

^t  Vide  persons  excepted  by  the  law.     Vide  relations,  &c. 

■*  Such  persons,  says  Palaeios^  arc  exotiscd  from  the  punishment  of  presamptive 
ealamny,  which  is,  when  the  accuser  does  not  proTe  the  accusation;  but  not  from  the 
punishment  of  evident  calumny,  which  is,  when  it  is  proved  th.it  he  made  it  maliciouslj.. 
He  refi.rs  to  Greg,  Lap.  GL  5.,  L.  6.  tit  SO.  P.  7.,  cited;  and  to  Cvria  Filip,^  p.  3.  f  8. 

M  Unless  he  be  proved  to  have  accunod  throofh  malice.     Vide  L.  6.  tit.  1.  P.  7. 

«  Of  mentions  io  bis  will,  L.  SI.  tit  1.  F.  7.     Vkk  tbekw. 
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2d,  That  if  the  same  person  hath  commitied  two  crimes,  (he  judge 
who  first  takes  cogtiisance  ought  to  substantiate  or  establish  the  cause, 
and  afterwards  transmit  it  to  the  other  who  demands  it,  Cur.  Filip. 
P.  3.  §  4.  n.  6. 

3d,  That  if  the  judge  in  whose  jurisdiction  the  crime  was  commit- 
ted, should  demand  the  accused  from  the  judge  of  his  domicile,  [313] 
although  the  latter  may  have  previous  cognisance  of  the  cause  (jorc- 
venga  en  la  causa) j  he  ought  to  hand  the  accused  over,  unless  he  is 
liable  to  corporal  punishment,  or  being  so,  if  the  proceeding  should 
be  by  accusation,  Cur.  Filip,  ibid. 

4th,  That  the  alcaldes  of  the  court  (de  corte)  being  supreme  crimi- 
nal judges,  are  in  no  case  obliged  to  hand  over  or  give  up  the  accused, 
Cur.  Filip.  ibid.  n.  7. 

5th,  We  say  the  same  of  the  alcaldes  del  crimen  in  the  chanceries 
and  audiences  in  respect  to  the  cases  de  carle  enumerated  in  Cur. 
Filip.  ibid. 

The  accusation  being  preferred  before  a  competent  judge,  he  ought 
to  cite  the  accused  to  appear  or  answer  within  twenty  days,  giving 
him  a  copy  or  trasladooi  the  accusation,  L.  14.  tit.  1.  P.  7.  [L.  14.  tit, 
1.  P.  7.]  and  in  this  term  admit  him  to  allege  exceptions,^^  L«  16.  tit. 
1.  P.  7.  [L.  16.  tit.  1.  P,  7.]  From  thenceforward  neither  the  accuser 
nor  accused  can  desist  from  the  criminal  prosecution.^^  L.  17.  tit.  1.  P. 
7.  [L.  17.  tit.  1.  P.  7.]  The  accusation  may  be  abandoned  with  the 
permission  of  the  judge  within  thirty  days  after  being  preferred;  and 
this  may  be  always  granted,  provided  no  fraud  or  deceit  is  discovered 
in  the  accusation,  or  except  in  the  six  cases  expressed  by  L.  19.  tit.  1. 
P.  7.  [L.  19.  tit.  1.  P.  7.] 

The  accusation  is  at  an  end  by  the  death  of  the  accuser,"  or  the 
accused,  except  it  be  with  respect  to  crimes,  which  may  be  prosecuted 
against  persons  deceased,"'  L.  23.  tit  1.  P.  7.  [L.  23.  tit.  1.  P.  7."|  and 
in  the  cases  expressed  in  L.  24.  and  25.  » tit  1.  P.  7.  [LI.  24.  and  25. 
tit  1.  P.  7.] 

Cap.  1.  The  proceeding  in  the  inquiry  or  investigation  of  a  crime 
may  be  also  by  the  mere  denunciation  of  the  party  which  any  one 
may  prefer,  without  beinp  obliged  to  prove  it  before  a  competent 
judge,  unless  the  delator  bind  himself  to  do  so,  or  the  judge  should 


>*  Dilatorj  exceptions  before  contestation  or  answer.  Fuie  tho  law  quoted,  and  note  1. 
Greg.  Lap^  thereon. 

17  In  any  stage  of  the  trial  before  sentence,  the  accuser  may  compound  with  the  ao* 
cosed  in  criminal  eases  where  the  punishment  is  corporal,  except  in  that  of  adultery, 
(which  at  present  may  be  said  not  to  entail  corporal  punishment),  L.  32.  tit.  1.  P.  7.  Bat 
this  does  not  prevent  the  judfre  from  proceeding  in  virtue  of  his  office,  in  the  like  trial,  until 
imposing  the  corporal  punishment  which  the  offence  shall  deserve,  L.  10.  Ul  24.  lib.  8. 
Bee:  (L.  4.  tit.  40.  lib.  12.  Nov.  Rec.>— /'a/anes. 

II  Heirs,  if  accusers,  are  not  obliged  after  his  death,  to  prosecute,  but  they  may  do  so. 
Vide  L.  33.  tit.  1.  P.  7. 

"  Or  rather  their  property. 

">  As  to  the  pecuniary  penalty,  the  trial  may  be  carried  on  airainst  the  heirs  of  the  ae. 
casedfcvcn  aAer  his  death,  if,  in  his  life-time,  lie  bad  contested  or  answered  the  demand. 
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know  that  he  proceeds  maliciously,  L.  27.  tit.  1.  P.  7.  [L.  27.  tit.  !• 
R  7.] 

The  fiscal  cannot  prefer  this  delation  without  having  information  of 
the  crime  in  script is^  L.  3.  tit.  15.  lib.  2.  Rec.,^  [L.  11.  tit  13.  lib.  4. 
Nov.  Rec]  except  upon  notorious  facts;  and,  in  this  case,  the  delator 
must  give  securitv  at  the  will  of  the  judge  to  prosecute  to  conclusion 
[  314  ]  the  delation,  L.  40.  tit.  1.  P.  7.**  [L,  40.  tit.  1 .  P.  7.]  Then  the 
judge  proceeds  to  make  the  inquest  of  the  crime,  which  is  csMedpes- 
guisa,  L.  27.  tit.  1.  P.  7.  [L.  27.  tit  1.  P.  7.] 

§  1.  This  inquest  {pesquisa)  may  be  executed  by  virtue  of  office, 
not  only  in  the  five  cases  which  L.  28.  tit.  1.  P.  7.  [L.  28.  tit  1.  P.  7.] 
points  out,  but  also  with  respect  to  any  other  crime  committed  in  the 
jurisdiction  of  the  judge,  LI.  1.  5.  and  6.  tit  1.  lib.  8.  Rec  ;[L1. 6.  and 
7.  tit  34.  and  L.  1.  tit  4.  and  L.  2.  tit  34.  lib.  12.  Nov.  Rec.]  if  the 
crime  were  perpetrated  out  of  the  ordinary  jurisdiction,  the  inquest  be- 
ing made,  the  process  is  sent  to  H.  M.,  L.  1.  tit.  1.  lib.  8.  Rec  [L.  7. 
tit  34.  lib.  12.  Nov.  Rec] 

Crimes  which  are  not  subject  to  inquest  are,  1st,  Verbal  or  slan- 
derous injuries  of  little  weight  (palabras  livianas)^  although  they  be 
of  the  grave  kind  {graves)^  if  the  party  does  not  complain  of  them, 
L.  4.  tit.  10.  lib.  8.  Rec  [L.  3.  tit.  25.  lib.  12.  Nov.  Rec] 

2d,  Gaming,  after  the  expiration  of  two  months,  L.  10.  tit  7.  lib.  8. 
R^c  [L.  9.  tit  23.  lib.  12.  Nov.  Rec] 

3d,  Bad,  or  fraudulent  tithe-gatherers,  {dezmeros)^  L.  5.  tit  5.  lib. 
1.  Rec  [L.  4.  tit  6.  lib.  1.  Nov.  Rec] 

§  2.  There  are  two  sorts  of  inquest,  one  particular,  and  the  other 
general;  the  general  inquest  is  that  by  which  a  general  inquisition  is 
made  of  all  crimes,  without  particularising  either  the  crime  or  the 
delinquent.  The  particular  is,  that  which  is  directed  to  a  specific 
crime  and  delinquent,  Cur.  Filip.  p.  3.  §  10.  n.  2.  The  first  is  pro- 
hibited, unless  it  be  by  royal  order  or  provision,^  L.  3.  tit  l.  lib.  8. 
Rec  [L.  3.  tit  34.  lib.  12.  Nov.  Rec];  but  if  it  be  so  made,  no  ac^ 
count  ought  to  be  given  to  the  parties  of  what  hath  been  done,  unless 
the  inquest  be  directed  against  particular  acts  of  persons;  in  which 
case,  the  answer  of  the  witnesses  may  be  shown  to  them  for  their 
defence,  L.  4.  tit  1.  lib.  8.  Rec  [L.  1.  tit  34.  lib.  12.  Nov.  Rec];  nor 
must  the  ordinary  judges  execute  it  in  person,  L.  11.  tit  1.  lib.  S. 


91  This  should  be  L.  3.  tiL  13.  lib.  3.  Rec;  (L.  1.  tit.  33.  lib.  12.  Nov.  Rec):  as  noticed 
bj  PaUuio9;  which,  ho  ohsenres,  docs  not  set  forth  what  is  stated  by  Uie  text  The  law 
states,  that  the  fiscal  shall  not  accaM  or  proseeate,  nor  enter  a  civil  suit  in  the  name  of 
the  kinff,  anless  he  furnish  to  the  €idor$  or  jud^^  the  name  of  the  informer  (delator)^ 
whose  declaration  or  information  shall  be  taken  in  writingr  before  the  public  escribano. 
Vide  this  law. 

^  This  quotation  is  erroneous.  Palaews  says,  it  should  bo  L.  4.  tit  13.  lib.  2.  Rec:  (L. 
9.tit.33Jtb.l2.Nov.Rec.) 

^  Palacio9  says,  there  are  inquests  which  are  jrcneral  in  respect  to  persons,  and  special 
in  respect  to  crimen;  that  such  inquests  are  not  prohibited,  but  are  very  frequent;  and 
that  every  judgre  may  take  or  make  them  in  virtue  of  his  office;  fbr  that,  otherwise, 
offences  could  not  be  established.    The  learned  Professor  cites  Cur,  FUip^  p.  3.  §  10. 
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Rec.^  [L.  8.  tit.  34.  lib.  12.  Nov.  Rec]  But  the  particular  inquest 
must  be  made  on  hearing  the  party,  giving  him  a  copy  of  the  process, 
and  proceeding  summarily,  L.  1.  tit.  1.  lib.  8.  Rec.  [L.  8.  tit.  34.  lib. 
12.  Nov.  Rec.] 

The  judge  of  inquiry  (pesquisidor)  being  a  commissioned  judge, 
it  follows, 

1st,  That  he  ought  to  possess  the  qualities  required  by  LI.  8.  and 
9.  tit.  17.  P.  3.  [LI.  8.  and  9.  tit.  17.  P.  3.] 

2d,  That  no  one  can  excuse  himself,  on  pain  of  one  hundred  mara^ 
vedis,  unless  on  account  of  sickness,  enmity,  or  suits,  L.  6.  tit.  17.  P. 
3.[L.  6.  tit.  17.  P.  3.] 

3d,  That  not  fulfilling  his  duty  prpperly  and  faithfully,  he  may 
aiffer  the  penalty  talionis^  L.  12.  tit.  17.  P.  3.  [L.  12.  tit.  17.  P.  7.] 

4th,  That  the  judge  of  inquiry  against  a  mayor  (corregidor),  can- 
not act  as  such  in  the  place  where  the  latter  presides,  until  after  the 
expiration  of  a  year,  L.  6.  tit.  7.  lib.  3.  Rec.  [L.  16.  tit.  13.  lib.  7.  Nov. 
Rec] 

§  3.  The  king,  or  the  council  in  his  name,  may  appoint  a  judge  of 
inquiry  (juez  pergttisidor)  at  the  instance  of  the  party,  or  on  his  own 
authority,  who  must,  1st,  Swear  before  receiving  the  appointment 
what  is  contained  in  the  laws  of  the  Ordenamiento  de  ^IcalUj  [  315  ] 
and  expressed  in  L.  7.  tit.  1.  lib.  8.  Rec.  [L.  11.  tit.  34.  lib.  12.  Nov. 
Rec.] 

2d,  He  ought  to  set  out  within  three  days,  it  being  at  the  instance 
of  the  party,  and  not  doing  so,  recourse  may  be  had  to  the  fiscal  to 
compel  him  to  do  it,  L.  10.  tit  1.  lib.  8.  Rec.  [Nota  2.  tit.  34.  lib.  12. 
Nov.  Rec] 

3d,  The  judge  of  inquiry  must  go  ?it  the  cost  of  the  party  who 
prays  the  inquest,  L.  5.  tit.  5.  lib.  3.  Rec.  [LI.  5.  tit.  11.  lib.  7.  and  6. 
tit.  34.  lib.  12.  Nov.  Rec],  and  if  it  were  through  the  negligence  of 
the  ordinary  judge,  it  must  be  at  the  cost  of  the  latter,^'  LI.  2.  and  8. 
tit.  1.  lib.  8.  Rec.  [LI.  5.  and  10.  tit.  34.  lib.  12.  Nov.  Rec],  he  re- 
maining suspended  from  office.**  4th,  The  proceedings  of  these  com- 
missioned judges  must  not  depart  from  the  rule  of  the  ordinary  judge 
of  inquest,  which  is  explained  in  Cur,  Filip.  §  10.  P.  3. 

5th,  Not  more  than  one  proceeding  must  be  made,  although  there 
be  several  delinquents,  L.  12.  tit  1.  lib.  8.  Rec.  [L.  9.  tit.  34.  lib.  12. 
Nov.  Rec] 

6th,  The  commission  being  completed,  a  iraslado,  or  copy  of  its 


^  Palaeio$  observes,  that  the  law  cited  enjoins  the  contrary;  that  is,  that  the  judges 
Dinst  execute  the  duty  in  person.     Vide  L.  8.  tit  34.  lib.  12.  Nov.  Rec. 

^  Palacios  adds,  if  the  judge  shall  not  be  culpable,  at  the  coat  of  those  who  arc  guilty; 
and  if  these  should  not  be  found,  at  the  cost  of  the  corporation  or  town  funds  (propnos); 
and  if  there  should  be  no  such  funds,  at  the  cost  of  those  who  are  accustomed  to  pay  in 
all  things  which  are  for  the  good  of  the  town  or  place:  he  refers  to  L.  5.  tiL  5.  lib.  3.,  and 
L.  8.  tit  1.  lib.  8.  Rec;  (L.  3.  tit.  11.  lib.  7.,  and  6.  and  10.  tit  34.  lib.  12.  Nov.  Rec.) 

^  This  would  scein  in  regard  to  tlie  particular  case.  Vide  L.  5.  tit  34.  lib.  12.  Nov. 
Rec,  ad  Jin. 
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sentences,  must  be  given  to  the  ordinary  judges,  or  the  judges  of 
residenciUf  as  to  what  respects  those  absent  from  their  jurisdiction, 
L.  9.  tit.  I.  lib.  8.  Rec.  [L.  12.  tit  34.  lib.  12.  Nov.  Rec.] 

7th,  No  commissioned  judge  can  pronounce  sentence  against  a 
person  of  distinction  {grande)  without  the  advice  (consulia)  of  the 
council,  L  33.  tit.  6.  lib.  2.  Rec.  [L.  19.  tit.  1.  lib.  6.  Nov.  Rec] 

8th,  The  judges  commissioned  by  the  council  must  give  an  account 
within  twenty  days  of  their  commission,  •^L  2.  tit.  1.  lib.  8.  Rec,^ 
and  the  escribanos  who  go  to  the  inquest  are  bound  to  deliver  the  pro- 
cesses, within  two  months,  to  the  escribano  of  the  council  which  shall 
have  despatched  them,  under  a  penalty  of  three  thousand  maravedis^ 
and  a  year's  suspension  from  office;  a  traslado  or  copy  of  which,  if 
it  should  be  prayed  for  by  the  parties,  is  extracted  or  made  by  the 
escribano  of  the  cause  without  delay,  LI.  10.  and  17.  tit  1.  lib.  8.  Rec. 
[L.  13.  tit  34.  lib.  12.  Nov.  Rec.] 

9th,  The  ordinary  judges  can  only  appoint  (comisionar)  the 
inquest  in  grave  cases,  L.  8.  tit  1.  lib.  8.  Rec.  [L.  10.  tit  34.  Ub.  12. 
Nov.  Rec.,]  and  even  this  within  their  jurisdiction,  also  as  alcaldes 
del  crimen  of  the  audiences  they  cannot  send  judges  of  inquiry 
beyond  the  five  leagues,  L.  4.  tit.  7.  lib,  8.  Rec.^  [L.  3.  tit  23.  lib. 
12.  Nov.  Rec] 

Cap.  3.  In  order  to  provide  that  no  criminal  shall  remain  un- 
punished for  his  offence,  the  judge  must  take  care  that  the  delinquent 
be  imprisoned  or  secured  (preso)  in  the  best  way  possible;  to  this 
end  prisons  are  established  in  the  towns  of  their  jurisdiction,  which 
belong  (son  privativas)  to  the  king,  his  magistrates,  and  those  to 
whom  the  sovereign  gives  permission  to  have  them  under  pain  of 
death,»  L.  15.  tit  29.  Part.  7.  [L.  15.  tit  29.  P.  7.] 

[  316  ]  Thus,  therefore,  in  order  to  imprison  a  delinquent,  it  is 
necessary  to  have  in  consideration  the  gravity  of  the  offence,  and 
the  quaUty  or  rank  of  the  offender.  Wherefore,  1st,  The  imprison- 
ment ought  to  be  executed  by  the  judge,  or  those  commissioned 
by  him,  on  a  previous  information  of  the  crime,  except  when 
done  or  directed  on  the  commission  of  the  offence  itself  (m  fla- 
granti delicto). 

2d,  That  with  respect  to  certain  persons,  and  for  certain  offences, 
die  imprisonment  is  excused  or  moderated. 

From  the  first  principle  it  follows, 

1st,  That  if  on  a  summary  information  received,  there  results 
any  presumption  or  proof  of  an  offence,  the  judge  proceeds  imme- 
diately to  the  apprehension  or  arrest  of  the  accused,**  L.  1.  tit.  2^.  P. 

•7  Not  inserted  in  the  Nov  Ree. 

»  Palacioi  observes,  that  this  should  be  L.  4.  tit  7.  lib.  3.  Rec;  (L.  7.  tit  14  lib.  5. 
Nov.  Rec.) 

^  But  private  individuals  may  have  stocks  in  their  houses,  Slc^  to  confine  slaves,  ^c, 
to  restrain  them  from  abscondinsr.     Vide  L.  15..  tit.  29.  P.  7.  ad  Jin. 

30  Vide  Notes,  Greg,  Lopez  on  this  law.  The  word  priiion  is  used  in  the  text,  which 
may  mean  actual  imprisonment,  or  a  mere  arrest;  in  the  last  sense  it  is  ^ivcn  iii  tiM 
translation;  and  in  this  sense  it  appears  to  be  used  in  L.  1.  tiU  29.  P.  7.    Faiaciot^  froui 
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7.  [L.  1.  tit.  39,  P.  7.;]  and  if  the  accused  should  be  out  of  his 
jurisdiction,  although  it  be  in  districts  of  peculiar  dominion  {sejloria)^ 
he  ought  to  send  to  demand  him  from  the  judge  in  whose  jurisdic- 
tion he  may  be,  accompanying  his  demand,  with  a  warrant  [carta 
rtquisitoria)^  setting  ioxXh  {qne  jtistijique)  ihe  offence;  and  being 
a  commissioned  judge,  his  commission  ouglit  to  be  inserted  in  the 
warrant,  Cur,  Filip,  P.  3.  §  11.  n.  7.  and  8.;  and  even  if  there  be 
a  cause  pending  against  him  before  the  judge  in  whose  jurisdiction 
he  shedl  be  found,  and  there  is  evidence  of  his  escape,  the  latter 
may  remand  him  without  such  warrant,  L.  18.  tit.  1.  P.  7.  [L.  18. 
tit.  I.  P.  7.] 

2d,  That  any  one  required  by  the  judge  of  the  cause,  is  bound  to 
deliver  up  the  accused,  L.  2.  tit.  16.  hb.  8.  Rec.  [L.  5.  tit.  18.  lib.  12. 
Nov.  Rec] 

dd,  That  justices,  as  well  ecclesiastic  as  secular,  and  others, 
together  with  any  inhabitant,  are  bound  to  afford  assistance  to 
apprehend  the  accused  whenever  the  judge  may  demand  it,  Cur. 
Fi/ip.F.  3.  §  11.  n.  9. 

4th,  That  no  one  of  his  own  authority  may  apprehend  the 
delinquent  after  any  time  has  elapsed  from  the  execution  of  the 
crime,  except  in  the  cases. mentioned  in  L.  2.  tit.  29.  P.  7.  [L.  2,  tit. 
29.  F.  7.,]  presenting  him  to  the  judge  within  twenty-four  hours, 
Grfg,  Lop.  ibid.  gl.  1  and  5. 

5th^  That  the  alguazil  cannot  apprehend  the  delinquent  without 
the  order  of  the  judge,  except  he  be  found  in  flagranti  delicto; 
in  which  case  he  is  obliged  to  present  the  offender  to  the  judge, 
before  lodging  him  in  jail,^'  L.  7.  tit.  23.  lib.  4.  Rec.  [L.  4.  tit.  33.  lib. 
5.  Nov.  Rec] 

6ih,  The  inferior  judge  may  also  apprehend,  in  flagranti  delicto j 
the  delinquent  over  whom  he  has  not  jurisdiction,  and  transmit  him 
to  bis  judge,  Cur.  Filip,  part.  3.  §  11.  num.  4  and  5. 

On  the  second  principle  it  is  established,  1st,  That  the  noble  can- 
not be  committed  to  the  same  prison  as  the  plebeian,  LI.  4.  and  6.  tit. 
29.  P.  7.;  L.  11.  tit  2.  lib.  6.  Rec.  [L.  11.  tit.  2.  lib.  6.  Nov.  Rec.  LI. 
4.  6.  tit  29.  P.  7.] 

2d,  That  women  must  have  a  separate  prison  from  men;  [  317  ] 
and  being  of  quality  must  not  be  impiisoned  in  a  public  prison, 
except  for  a  grave  or  serious  crime:  so  that  whenever  they  can  be 

aa  observmtion  on  thb  |Mirt  of  the  text,  would  seem  to  view  it  in  the  first  senpe.  He 
aajs,  every  preeumption  dues  not  appeac;  to  mc  sufficient  to  proceed  to  so  important  an 
act  as  ihut  **'de  una  frmvnf^  nor  docs  every  crime  appear  to  me  sufficient  to  authorise 
it,a!thoD(rh  there  be  prfK»n  Hv,  however,  quotes  a  criminal  law  writer,  who  nses  the 
word  QtrtUBt;  and  he  refers  to  the  Invtrvctimk  to  Carregidort  of  15th  Muy,  1778;  and 
the  Pragmat.  Sane,  of  97th  May,  1786.  Vt^  L.  35.  tit  3d.;  and  L.  la  tit.  33.  lib.  13.; 
aod  U  19.  tit.  31.  lib.  II.  Nov.  Kee. 

"  Paiaeio9f  referring  to  the  law  cited  in  the  teit,  says,  if  the  algvagil  sbonld  apprc* 
head  the  delinquent  in  the  night,  he  may  lodge  him  in  the  jait;  giving  immediate  infbr- 
viation  in  tho  morning  to  the  judge,  in  order  that  he  may  issue  tlie  nvcessary  order.  He 
•ddd,  that  any  one  who  henrs  another  blaspheming,  may  arrest  and  carry  him  to  jail,  L. 
4.  tit.  4.  Uk  S.  Rec.  (U  3.  tit.  5.  lib.  13.  Nov.  B«c.) 
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secured  on  bail,  or  in  any  secluded  place  of  a  monastery,  it  must  be 
done,  L.  5.  tit.  29.  P.  7.;  L.  2.  tit.  24.  lib.  4.  Rec  [L.  5.  tit  29.  P.  7. 
Lu  3.  tit.  38.  lib.  12.  Nov.  Rec] 

3d,  If  the  offence  does  not  merit  corporal  punishment,  the  judge 
is  bound  to  admit  the  prisoner  to  bail;  and  if  his  innocence  appear, 
to  discharge  him,  L.  16.  tit.  1.  P.  7.  and  L.  8.  tit.  7.  lib.  2.  Rec;**  [L. 
16.  tit.  l.P.  7.,  L.  6.  tit.  12.  lib.  5.  Nov.  Rec;]  it  being  observed, 
that  althongh  one  of  the  alcaldes  of  the  court  {de  corie)^  may  take 
the  information,  and  order  the  apprehension  or  imprisonment  of  the 
offender,  he  cannot,  by  himself,  discharge  him  without  the  appro- 
bation of  the  whole  hall  [sula)y  L.  6.  tit.  6.  lib.  2.  Rec.  [L.  8.  tit.  27. 
lib.  4.  Nov.  Rec] 

The  offender  who  escapes  from  prison,  besides  being  taken,  or  con- 
sidered as  having  confessed,  must  be  punished  for  the  breach  or  es- 
cape at  the  discretion  of  the  judge,  L.  13.  tit.  29.  P.  7.;  L.  7.  tit.^/i. 
lib.  8.  Rec;  [L.  13.  tit.  29.  P.  7.  L.  17.  tit.  38.  lib.  12  Nov.  Rec]  and 
he  who  violently  rescues  [suca  porfuerza)  the  prisoner  from  jail,  in- 
curs the  penalty  of  the  offence;  and  if  the  prisoner  was  confined  for 
debt,  that  of  being  obliged  to  pay  it,  and  of  being  punished  at  the  dis- 
cretion of  the  judge  for  the  breach:  but  this  last  is  moderated  with 
respect  to  the  son  who  rescues  his  father,  and  with  respect  to  the  hus- 
band who  rescues  his  wife,  or  vice  versu^y  L.  14.  tit.  29.  P.  7.  [L.  14. 
tit.  29.  P.  7.] 

Cap.  6.  The  offender  being  imprisoned,  the  judge  himself,  in  the 
presence  of  the  escribano,  ought  to  receive  the  confession  of  the  ac- 
cused on  oath,  LI.  1  and  6.  tit.  29.  P.  7.,^  and  this  with  entire  secrecy, 
•  L.  3.  tit.  30.  P.  7.^  This  confession,  in  order  to  be  just  and  legal, 
must  be  received  by  the  judge  who  has  jurisdiction  of  the  cause  {corn- 
peiente  de  la  causa)^  there  being  one  eye-witness  of  the  fact  {iesiigo 
de  vista)y  or  having  certain  knowledge  thereof,  {rierla  cicncia) 
against  the  accused,  free  from  all  exception;  or  presumptions,  {indi- 
cios)j  which  .produce  half  proof,  he  beitig  notified  of  the  same,  having 
the  deposition  read  to  him,  and  being  informed  thereof.  Cur.  Filip. 
P.  3.  §  13.  n.  4.  &c ;  where  may  be  seen  various  opinions  with  regard 
to  criminal  confession. 

Cap.  6.  If,  after  the  publication  of  the  proofs  of  the  witnesses,  it  is 
prayed  by  the  accuser  that  the  accused  may  be  tortured,  on  account 

«  Vide  alfto  on  thw  point,  Sd  Vil.  Muf,  Crim.  ob.  9.  i  4.  p.  128.  n.  1^.;  Irt  toI. 
Gut,  Prae,  Crim.,  c.  6.  p.  209.  Na  :2.:  and  Greg.  Lop.  Gl.  4  and  5  on  L.  I&  tit  I.  P. 
74  also  Grrg.  Lap,  Gl.  4.  L.  10.  tit  39.  P.  7.;  the  nummary  of  this  last  title;  Cmrim 
Filip.  tit  Pri$iott,  p.  209.  n.  14.:  L.  6.  tit.  12.  lib.  5.  Nov.  Rec4  and  L.  35.  tit  3d.  lib. 
13.  NfV.  Rec.  It  18  inferred  from  some  of  the  foregoing  authorities  that  mere  imprwon- 
ment  ia  not  considered  a  corpqral  puntshinoDt  which  renders  an  offence  not  bailable 
ander  the  SjHiniah  law. 

**  Palarioi  says,  these  exceptions  are  not  to  be  fbond  in  L.  14.  tit  29.  P.  7.,  cited,  bot 
in  Curia  Fi/i>.  p.3.  f  11.  n.  13. 

**  These  laws  do  not  apply. 

*  This  law  applies  to  cases  of  torture.  Cur,  PkU.  p.  3.  §  13.  n.  I.  <|notea  LI.  4.  and  6. 
lit  39  P.  7.,  in  support  of  the  piecise  tUetum;  the  first  of  which  laws  haa  referenoe  to  the 
point 
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of  not  having  sufficient  proof,  if  there  be  sufficient  proof  to  authorise 
its  infliction  on  the  accused^  and  he  is  a  person  to  whom  torture  may 
be  applied,  this  last  means  of  proof  (or  rather  mode  of  procuring 
proof)  is  resorted  to,  in  order  that  he  may  not  remain  unpunished. 

Torture  is  a  species  of  proof,  which  those  who  were  lovers  of  jus- 
tice** found  out  in  order  to  investigate  and  know  by  it  the  truth  of 
those  evil  acts  which  are  done  secretly  and  cannot  be  known  or  proved 
in  any  other  manner,  L.  1.  tit.  30.  P.  7.'^  [L.  1.  tit.  30.  P.  7.] 

Formerly  in  our  Spain  both  the  accused  and  the  accuser  [  318  ] 
were  tortured^  in  order  that  the  cause  might  be  proceeded  in  with 
greater  certainty,  L.  2.  tit.  1.  lib.  6.  Fuero  Juzgo,  The  mode  by 
which  the  accused*pursed  themselves  of  a  crime  W£is  remarkable,  ex- 
posing themselves  to  chance,  by  which  they  overcame  the  torture  of 
boiling  water,  red-hot  iron,  and  others,  on  which  the  definitive  sen- 
tence of  the  judge  depended,  L.  3.  ibid. 

With  respect  to  torture,  we  establish  three  principles,  1st,  That 
it  is  not  applied  to  all  kinds  of  persons. 

2d,  That  it  is  made  use  of  only  to  complete  the  discovery  of  truth. 

3d,  That  it  must  be  preceded  by  the  most  urgent  or  violent  pre- 
sumptions {indicios)y  in  grave  crimes. 

From  the  first  principle  it  follows,  1st,  That  persons  under  fourteen 
years  of  age,  a  knight  {caballero),  one  of  the  degree  of  doctor,  a 
counsellor,  a  mayor  of  a  corporation  {regidor  de  concejo)^  nor  their 
children,  nor  those  of  good  character,  cannot  be  tortured,  nor  the 
woman  who  is  pregnant,  until  she  brings  forth,  L.  2.  tit  30.  P.  7.  [L. 
3,  tit  30.  P.  7.] 

2d,  Neither  can  all  those  in  the  right  ascending  or  descending  line 
to  the  fourth  degree  be  tortured  to  give  evidence  against  each  other, 
nor  collaterals  to  the  same  degree  against  their  relations,  L.  9.  tit  30. 
P,  7.  [L.  9.  tit.  30.  P.  7.] 

3d,  Nor  the  wife  against  her  husband,  nor  the  father  or  mother-in- 
law  against  their  sons  or  daughters-in-law,  nor  step-fathers  against  the 
children  of  a  former  marriage,  and  vice  versd,  L.  9.  tit.  30.  P.  7.  [L. 
9.  tit  30.  P.  7.] 

From  the  second  principle  it  arises,  1st,  That  in  torture  the  judge, 

M  What  a  libel  on  the  term  Justice! 

ST  The  insertion  of  this  chapter  in  the  translation  may  seem  unnecessary  in  regard  to 
any  desired  information  connected  with  Trinidad;  but  as  it  foroispart  of  the  work,  it  has 
been  thought  iit  to  give  it  due  place  here.  The  infliction  of  torture,  in  the  case  of  Louisa 
Calderon,  reported  in  HoweW9  State  TriaU^  vol.  xxx.  p.  225.  produced  it  is  believed,  in- 
structions from  the  British  government  to  the  governors  of  that  island,  to  prevent  recourse 
to  any  punishment  not  permitted  by  the  laws  of  England;  and  DritisU  professional  judges 
have,  fi>r  some  years  past,  presided  in  the  courts  of  the  island. 

Humanity  has  deeply  to  mourn  the  discovery  and  adoption  of  this  probatory  species  of 
detestable  ingenuity. 

By  late  Orders  in  Council,  of  16th  September,  1832,  given  in  Append.  F  and  Q,  bcnefi- 
eial  alterations  have  been  made  in  the  judicial  establishments  of  the  colony,  and  in  the 
coarspe  of  juridical  procedure. 

»  This  would  seem  to  have  established  impunity  for  crime,  for  doubtless  there  could 
have  been  none  or  very  few  accusers  found.  Paiaeio$  says,  the  accused  only  was  tor- 
tured, as  stated  by  the  law  quoted. 

Vol.  I.— 45 
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escribano,  and  executioner  must  be  present,  the  judge  putting  ques- 
tions generally,  as  directed  by  L.  3.  tit,  30.  P.  7.  [L.  3.  tit.  SO.  P.  7.] 

2d,  That  there  being  two  or  more  persons  to  be  tortured,  they 
begin  with  the  weakest,  or  if  not  with  the  one  against  whom  there 
is  the  most  vehement  presumption,  L.  5.  tit.  30.  P.  7.  [L.  5.  tit  30. 
P.  7.] 

3d,  That  the  judge  protests  that  if  the  person  does  not  speak  the 
truth,  and  dies  from  the  torture*,  the  charge  is  not  with  him;  but  if  he 
inflicts  the  torture  unjustly,  he  ought  to  suffer  the  same  punishment 
as  he  orders  to  be  inflicted,  comparison  being  had  {gradvundose)  to 
the  persons  of  the  judge  and  him  tortured,  L.  4.  tit.  30.  P.  7.  [L.  4. 
tit.  30.  P.  7.] 

4th,  That  a  confession  received  under  torture,  is  not  valid,  unless 
it  be  afterwards  ratified  in  another  place,  L.  4.  tit.  30.  P.  7.  [L.  4.  tit. 
30.  P.  7.] 

5ih,  That  if  on  this  last  confession  he  shall  deny,  he  may  not  be 
again  tortured,  except  it  be  the  crime  of  high  treason,  theft,  or  rob- 
bery; but  in  these  cases,  the  accused  being  tortured  three  times,  if 
[  319  ]  afterwards  he  shall  deny  the  charge,  the  torture  shall  not  be 
repeated,  L.  4.  tit.  30.  P.  7.  [L.  4.  tit.  30.  P.  7.] 

6ih,  That  the  (ordinary)  tortures  must  be  made  use  of,  and  not 
new  extraordinary  kinds,  L.  1.  tit.  30.  P.  7.  [L.  1.  tit.  30.  P.  7.] 

7th,  That  the  witness  who  is  perceived  varying  in  his  answers, 
may  be  tortured  in  the  same  manner  as  the  accused,  L.  8.  tit.  SO.  P. 
7.  [L.  8.  tit.  30.  P.  7.] 

8ih,  That  there  being  full  proof  of  the  crime,  the  accused  cannot  be 
tortured  under  pain  of  the  judge  paying  the  damages  and  interests 
(iniereses),  Cur.  Fi/ip,  P.  3.  §  16.  n.  2. 

From  the  third  principle,  it  is  inferred,  1st,  That  the  accused  can- 
not be  tortured  without  previous  suflicient  presumptions,  L.  2.  tit.  30. 
P.  7.  [L.  2.  tit.  30.  P.  7.,]  which  depend  on  the  prudence  and  dis- 
cretion of  the  judge. 

2d,  That  if  the  accused  shall  deny  the  charge  under  torture,  he 
may  be  tortured  again,  there  supervening  most  urgeut  or  vehement 
presumptions,  Cur,  Fi/ip,  P.  3.  §  16.  n.  16. 

3d,  That  the  torture  is  only  applied  from  presumptions  of  crime 
which  deserves  corporal  punishment,  and  not  pecuniary,  L.  2tj.  tit. 
1.  P.  7.^» 

Cap.  7,  When  once  the  innocence  or  guilt  of  the  delinquent  is 
established,  they  proceed  to  sentence,  from  which  not  only  the  ac- 
cused may  appeal,^  but  any  one  in  his  name,^*,  so  that  within  the 
terra  of  appeal  he  be  authorised  to  do  so,  or  his  act  be  ratified;  for 
which  circumstance  it  is  not  necessary  that  the  appellant  be  related 
to  the  delinquent,  L.  6.  tit.  23.  P.  3.  [L.  6.  tit.  23.  P^  3.]  In  the  mean 

>*  This  law  does  not  apply.    See  Cur.  fV/tjp.,  p.  3.  §  16.  n.  3. 
«  See  Order  in  Council,  16th  Sept.  1822.     Appendix  F. 

4*  Any  one,  says  Palarios^  rercrriiif  to  L.  6.  tit  23.  P.  3.,  may  appeal;  bat  this  ■•  ander- 
■tood  ill  respect  to  a  capital  case. 
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time  he  must  not  be  released  from  prison,  but  he  must  be  handed 
oversecuretl  to  the  judge  of  appeal,  L.  16,  tit.  18.  lib.  4.  Rec.  [L.  19. 
tit.  20.  lib.  11.  Nov.  Rec] 

But  no  appeal  is  admitted  from  noted  (famosos)  crimes  which  are 
fully  proved,  nor  from  an  unnatural  crime  (pecodo  nefundo*^)  L. 
16.  tit.  13.  P.  3.  and  L.  1.  tit.  21.  lib.  8.  Rec.  [L.  16.  tit.  23.  P.  3.  L. 
L  tit.  30.  lib.  12.  Nov,  Recop.] 

If  the  sentence  is  that  of  death,  it  is  executed  (being  preceded  by 
the  administration  of  the  sacrament  to  the  delinquent,  L.  9.  tit.  1. 
lib.  1.  Rec.  [L.  11.  tit.  1.  lib.  1.  Nov.  Rec.,] )  publicly  for  a  warning 
to  all  others,  L.  11.  tit.  31.  P.  7.  [L.  11.  tit.  31.  P.  7.] 

If  the  delinquent,  through  contumacy  or  absence,  cannot  be  had 
or  taken,  and  the  crime  were  of  the  class  which  requires  the  seques- 
tration of  property,  the  sequestration  ought  to  be  made  without  pro- 
clamation {prego7i)f  and  the  delinquent  cited  for  three  periods  of  nine 
days,  wliether  he  be  or  not  in  the  jurisdiction;*'  and  if  at  the  first 
period  {pluzo)  he  should  not  appear,  he  shall  pay  the  contempt  [des- 
pre.?)  :♦*  appearing  at  the  second  period,  he  shall  pay  the  contempt 
and  costs,  and  may  be  heard:  but  if  at  the  second  he  does  not  appear, 
and  he  be  accused  of  a  second  contumacy  {rebeldia)^  in  the  crime  of 
death  or  murder,  he  shall  be  condemned  in  the  fine  for  killing  {home- 
ci/io);*^  if  at  the  third  period  he  should  come,  he  shall  pay  [  320  ] 
the  contempt,  the  fine  of  killing,  and  the  costs,  and  may  be  heard: 
but  if  this  last  term  be  passed,  and  he  does  not  appear,  the  accusa- 
tion shall  be  laid  against  him  in  form,  as  though  he  were  present,  he 
being  ordered  to  answer  within  three  days:  and  not  coming,  and 
being  accused  of  this  contumacy,  the  pleadings  {pleyto)  are  had  as 
concluded.  The  cause  is  received  for  proof  in  the  regular  terms  of 
a  civil  suit,  until  conclusion  for  definitive  sentence,  he  being  declared 
guilty  of  the  crime,  and  being  condemned  to  the  punishment  which 
he  may  merit,  there  being  proof  sufficient  to  put  him  to  the  torture. 
The  accused  having  appeared  to  offer  hmiself  at  the  prison,  or  being 
arrested  before  the  definitive  sentence,  if  he  pays  the  penalties  of 
contumacy,  he  ought  to  be  heard  anew,  all  the  process  remaining  in 
force;  and  even  if  he  present  himself  within  the  year  after  the  defi- 
nitive sentence,  he  may  be  heard  with  regard  to  the  pecuniary 
penalties,^  which  cannot  be  executed  or  levied  within  it.  If  within 
this  year  the  accused  should  die,  his  heirs  shall  be  heard  with  respect 
to  the  pecuniary  penalties  in  the  cases  in  which  the  crime  is  not 
extinguished  or  expiated  by  death,  wherefore  L.  7.  tit.  8.  P.  3.  is 


«  For  information  in  respect  lo  nppcalf*,  5tc.,  in  criminal  ctaes,  Palaciot  refers  to 
Gutierrez^  Frae.  Ctim,  torn.  1.  cap.  10.  §  §  i,  2,  and  3. 

«s  On  this  gtibject,  Falacioi  refers  to  LI  7.  lit  6.  lit).  3.;  and  3.  tit.  10.  lib.  4.  Rec.  (LL 
2  and  1.  tiL  37.  lib.  12,  Nov.  Rec.) 

**  Which,  says  Palaciot^  referrioj^  to  Azevedo  on  L.  3.  tit  10.  lib.  4.  Rcc^  means  as 
ronch  as  sixty  maravediiea. 

*^  600  maravediifs,  mxya  PalacioB. 

M  And  in  respect  also  to  tlie  corporal  punishment,  adds  Patactoi. 
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altered.  The  sequestration  being  made  against  the  property  of  the 
absent  delinquent,  if  within  thirty  days  he  does  not  appear,  the  judge 
shall  be  obliged  to  sell  it  at  public  auction,  if  perishable  {deteriora* 
ble)y  and  place  the  amount  in  sequestration,  L.  3.  tit.  10.  lib.  4.  Bee 
[L.  1.  tit.  37.  lib.  12.  Nov.  Rec] 

In  order  to  declare  the  accused  contumacious,  after  the  sentence 
and  conclusion,  it  is  necessary  that  there  be  lawful  proof;  that  three 
months  be  expired,  and  that  the  plaintiff  accuse  him  of  contumacy^ 
L.  1,  tit.  10.  lib.  4.  Rec.  [L.  4.  tit.  37 Jib.  12.  Nov.  Rec] 
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TITLE  I. 

OF  THE  MODE  OF  ACXJUIRING  DOMINION,  FROM  ALVAUEZS 

INSTITUTES. 

I 

Translation  from  the  Institucionea  de  Derecho  Real  de  Esparta^ 
por  el  Doctor  Don  Jose  Maria  Alvarez j  Catedratico  de  Institu- 
Clones  de  Justiniano  en  la  Real  y  Pontificia  Universidad  de 
Gaatemala.    Madrid^  1829.  vol.  I.  p.  142. 

OF  THE  MODE  OF  ACQITIRING  DOMINION. 

As  DOMINION  is  the  first  species  of  right  in  the  thing,  before  con- 
sidering it,  and  the  mode  of  acquiring  it,  it  is  necessary  to  explain: 
1,  what  is  right  in  the  thing,  and  to  the  thing,  and  how  many 
species  there  are  of  each:  2,  what  is  dominion,  and  how  it  is  divided: 
3,  what  is  meant  by  mode  of  acquiring  dominion:  4,  what  are  the 
modes  of  acquiring  it,  and  how  they  are  divided. 

§  1.  fFhai  is  Right  in  and  to  the  Thing. 

The  former  is  a  power  (facultad)  that  belongs  to  a  man  in  a 
certain  and  determinate  thing  without  reference  to  any  person.  Arg. 
of  Law  13.  tit.  11.  Part.  3.  The  latter,  on  the  contrary,  is  the  power 
that  a  person  has  against  another  to  oblige  him  to  give,  or  make  for 
him  any  thing.  Arg.  of  L.  33.  tit  5.  Part.  5. 

The  difference  between  the  two  rights  are  clear :  1.  When  I  have 
a  right  in  the  thing,  it  is  the  thing  that  is  bound, to  me;  and  when  I 
have  a  right  to  the  thing,  the  person. 

2.  By  the  right  in  the  thing  I  ask  for  that  which  is  already  mine, 
and  by  the  right  to  the  thing  I  ask  that  there  be  given  or  made  for 
me  the  thing  that  another  person  is  obliged  to  give  to  or  make  for  me. 

3.  From  the  right  in  the  thing  arise  real  actions  against  any  pos- 
sessor; and  from  the  right  to  the  thing  only  personal  actions  against 
the  determinate  person  with  whom  I  contracted.  By  putting  the  cases 
of  a  thing  in  which  one  has  dominion,  being  lost  or  stolen,  and  another 
thing  bought  and  not  delivered,  the  distinction  between  the  two  rights 
will  be  plainly  perceived. 

Of  right  to  the  thing  there  is  but  one  species,  and  that  is  obligation; 
but  of  right  in  the  thing  there  are  various.  Four  are  generally 
enumerated:  dominiony  inheritance,  servitude,  and  pledge. 
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§  2.  What  is  Dominion  and  its  Divisions. 

We  have  said  that  the  first  species  of  right  in  the  thing  was  called 
dominion:  that  is  the  right  in  a  corporal  things  from  which  arises 
the  power  of  disposing  of  it  and  of  claiming  it,  if  not  prevented 
by  law,  agreement  yOr  the  will  of  the  testator.  Law  1.  tit.  28.  Part.  3. 

It  is  called  right  in  the  thing,  because  the  thing  is  bound  to  the 
lord  in  such  a  way,  that  he  can  remove  (estraer)  it  from  any  pos- 
session. It  must  be  in  a  thing  strictly  corporal^  because  incorporal 
things  are  not  in  dominion  but  in  property  (bienes).  It  is  said  more- 
over, yro/w  which  arises  the  poxoer  of  disposing  of  the  thing  and  of 
claiming  it,  because  he  who  is  the  lord  has  in  the  first  place  the 
power  of  disposing  of  his  things,  using  them  to  the  exclusion  of  every 
other  person;  he  may  give,  sell,  and  transfer  it  to  any  other  person 
at  his  pleasure;  and  he  has  in  the  second  plac«  the  power  of  claiming 
it,  that  is,  of  withdrawing  it  from  any  possessor.  But  nevertheless, 
to  meet  various  cases,  there  is  added  in  the  definition,  if  not  pre^- 
vented  by  law,  agreement,  or  the  will  of  the  testator.  Law,  for 
.  example :  this  prevents  us  from  claiming  the  things  that  have  now  been 
prescribed  to  us  (that  is,  where  the  remedy  is  lost  by  lapse  of  time). 
Agreement:  This  prohibits  the' feudatory  from  alienating  the  land, 
although  he  be  owner  of  it.  Will  of  the  testator:  And,  this,  finally, 
prohibits  the  alienation  of  a  thing  left  by  the  testator  with  the  con- 
dition of  never  alienating  it. 

Dominion  is  divided  into /w// and  less  full.  The  former  is  when 
the  power  of  disposing  of  the  thing  and  that  of  using  it  are  united 
in  one  person.  The  latter  is  when  those  two  rights  are  separated,  so 
that  one  person  has  the  one  and  a  different  person  the  other;  for 
example:  in  the  feud  the  vassal  has  the  right  of  receiving  the  profits 
of  the  thing,  but  not  of  disposing  of  it  at  his  pleasure,  but  it  is  divided 
between  the  lord  and  the  vassal,  so  that  the  latter  cannot  alienate  the 
land,  nor  hypothecate  it  without  the  consent  of  the  lord;  consequently 
neither  of  the  two  has  full  dominion,  but  less  than  full. 

This  less  than  full  dominion  is  divided  into  direct  and  useful:  he 
who  has  the  power  of  disposing  of  the  thing  will  have  the  direct 
dominion,  and  he  who  only  enjoys  its  profits,  the  useful  dominion. 
The  emplyteusis  (lease)  will  serve  us  for  an  example:  the  lord  of  the 
emplyteusis  has  the  direct  dominion,  and  the  emplyteuta  (lessee)  the 
useful  dominion.  Law  1.  tit.  28.  Part.  3.    Let  us  now  see, 

§  3.  What  is  meant  by  Mode  of  acquiring  Dominion. 

The  distinction  is  worthy  of  remark  that  is  found  between  the  /«//« 
and  the  mode  of  acquiring  dominion,  and  it  must  be  borne  in  tnind 
in  regard  to  every  thing  that  will  be  hereafter  treated  of.  All  do- 
minion has  two  causes,  proximate  and  remote.    Proximate  is  that 
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by  which,  without  the  medialion  of  any  other  thing,  the  dominion  is 
obtained;  and  remote  is  that  which  must  precede,  and  by  means  of 
which  it  is  acquired;  for  example,  if  I  buy  a  jewel  from  Titius,  and 
he  delivers  it  to  me,  I  acquire  dominion.  In  this  case  the  delivery  is 
the  proximate,  cause,  and  the  contract  of  purchase  is  the  remote.  The 
proximate  cause  is  called,  mode  of  acquiririi^^  and  the  remote,  title. 

The  effects  of  these  two  things  are  also  different.  1.  By  the  title 
a  right  is  only  acquired  to  the  things  aiid  by  the  mode  of  acquiring 
in  the  thing,  2.  The  title  gives  only  a  personal  action  against  the 
person  with  whom  we  contract,  and  the  mode  of  acquiring  gives  a 
real  action  against  any  possessor.  It  serves,  then,  for  a  general  rule 
that  the  title  never  gives  a  right  in  the  thing,  unless  delivery  be 
joined  with  it.  Consequently,  although  I  may  have  purchased  some- 
thing, or  it  may  have  been  given  or  bequeathed  to  me,  I  am  not  lord 
of  it  before  the  delivery  be  made  to  me,  which  is  what  alone  transfers 
the  dominion,  or  the  right  in  the  thing,  whenever  it  is  preceded  by  a 
title  suitable  to  transfer  the  dominion;  consequently  neither  is  title 
sufficient  without  delivery,  nor  delivery  without  title. 

Notwith.standing  this,  there  are  found  some  cases  in  which  right  in 
the  thing  is  given  without  delivery,  on  account  of  delivery  not  being 
possible. 

1.  In  hypothecation. 

2.  In  the  negative  servitudes. 

3.  The  thing  adjudicated  hy  the  three  divisory  courts. 

4.  Acquisitions  by  testament. 

The  reasons  given  by  the  author  for  these  exceptions,  are  omitted 
in  this  translation. 


§  4.   What  are  the  Modes  of  acquiring  Dominion,  and  how  they 

are  divided. 

Of  the  modes  of  acquiring  dominion,  some  .have  their  origin  from 
the  law  of  nature  and  nations,  and  those  are  common  to  all  nations: 
others  are  derived  from  the  civil  law,  and  differ  according  to  the  laws 
of  the  countries.  Delivery,  for  example,  is  a  mode  of  acquiring 
common  to  all  nations:  on  the  contrary,  prescription  is  either  not 
known,  or  has  different  rules  in  other  kingdoms  than  Snain;^from 
which  it  is  inferred  that  delivery  is  a  mode  of  acquiring  by  the  law 
of  nations,  and  prescription  by  the  civil  law. 

Of  the  natural  modes  of  acquiring  some  are  called  originary  and 
others  derivative.  If  we  acquire  a  thing  that  is  not  in  the  dominion 
of  another,  as  a  wild  anhnal,  a  fish,  &c.,  it  will  be  an  originary  mode 
of  acquiring;  but  if  a  thing  that  is  in  the  dominion  of  another  be 
transferred  to  us  and  delivered  by  its  owner,  it  will  be  derivative;  for 
example,  the  purchaser  who  acquires  the  doniinion  of  the  thing  pur- 
chased. Of  the  same  originary  modes  there  is  also  a  oonveuient 
subdivision,  because  I  acquire  either  the  substance  itself  of  the  thing, 
ox  its  increase  and  produce:  in  the  former  case  it  will  be  a  mode  of 
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acquiring  perfectly  originary,  and  in  the  latter  it  will  be  less  perfect; 
for  example:  if  one  catch  a  swarm  of  bees  in  a  wood,  and  shut  them 
up  in  his  hive,  this  mode  of  acquiring  will  be  perfectly  originary, 
because  what  he  has  acquired  is  the  substance  itself  of  the  bees, 
making  himself  also  afterwards  owner  of  the  honey  that  they  make: 
and  here  we  have  another  originary  mode  of  acquiring,  although  not 
so  perfect  as  the  first,  because  it  is  by  it  that  he  has  made  himself 
owner  of  the  increase  and  produce  of  the  thing. 

By  what  has  been  said  are  clearly  inferred  the  natural  modes  that 
there  are  of  acquiring.  One  is  perfect  originary,  and  this  is  called 
occupation;  there  is  another  less  perfect  originary,  and  that  is  called 
accession;  and  another  derivative,  which  is  called  delivery. 

§  5.  Of  occupation,  the  first  method  of  acquiring  dominion. 

§  6.  Of  accession,  the  second  mode  of  acquiring  dominion. 

The  author^s  remarks  on  these  subjects  are  omitted  in  this  trans- 
lation., 

§  7.  Of  Delivery,  the  only  derivative  Mode  of  acquiring. 

We  have  now  seen  the  originary  modes  of  acquiring:  the  derivative 
follows,  which  is  only  one,  and  is  called  delivery.  We  said  that  the 
derivative  mode  of  acquiring  is  when  the  dominion  is  transferred  from 
one  to  another;  and  so  we  will  define  delivery  by  saying:  that  it  is  a 
derivative  mode  of  acquiring  by  which  the  lord  of  the  thing  who 
has  the  right  and  mind  or  intention  of  alienating  it,  transfers 
with  Just  cause  a  corporal  thing  to  him  who  receives  it.  Iaw  46. 
tit.  28.  Part.  3.  Hence  arises  four  axioms :  1.  That  only  corporal 
things  can  be  delivered,  for  they  only  can  be  transferred  by  a  corporal 
act  from  one  to  another:  for  this  reason  corporal  things,  as  rights,  are 
not  delivered,  but  are  only  quasi  delivered;  and  quasi  delivery  con- 
sists in  the  suffering  of  the  one  and  the  exercise  of  the  other.  From 
the  same  definition  it  follows  that  delivery  is  either  natural  or  sym- 
bolical, brevis  manus,  or  longa  manu.  Delivery  is  made  naturally 
when  by  a  corporal  act  the  thing  is  transferred  to  the  person  who  re- 
ceives it.  It  is  called  symbolical  when  one  thing  is  delivered  in  token 
of  another,  whose  dominion  it  is  wished  to  transfer,  as  for  example, 
if  the  keys  are  given  of  the  granary  which  encloses  the  wheat  that 
is  sold.  The  delivery  is  said  to  be  made  longa  manu  when  the  thing 
is  put  in  the  presence  of  him  to  whom  it  is  delivered;  but  he  touches 
it  only  with  his  eyes.  Law  6.  tit.  30.  Part.  3.  words  "Nevertheless  if 
a  man."  An  equivalent  to  actual  delivery  is  called  brevis  »ianus, 
and  takes  place  when  one  who  is  already  in  possession  of  the  thing, 
acknowledges  the  delivery  of  it  to  him,  in  virtue  of  the  owner,  in 
pursuance  of  some  contract,  ceding  it  to  him  in  full  property;  for 
example,  I  lend  to  Titius  a  book;  afterwards  I  sell  it  to  him  and  say 
to  him  that,  supposing  it  to  be  in  his  possession,  it  may  remain  with 
him:  in  this  case  it  is  the  same  as  if  it  were  delivered  to  him. 

Axiom  2.  The  thing  must  be  delivered  by  the  lord.  The  reason 
is,  because  that  which  one  does  not  hold  he  cannot  give  to  another; 
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and  thus,  if  I  have  received  a  thing  with  good  faith  from  one  who  is 
not  lord,  I  shall  make  myself  possessor  with  good  faith,  but  not  lord. 
Neither  can  a  ward  transfer  dominion,  because,  although  he  is  lord, 
he  is  not  considered  as  a  perfect  person  for  defect  of  judgment,  and 
so  can  do  nothing  which  might  make  his  condition  worse  without  the 
authority  of  the  guardian,  and  consequently  cannot  transfer  dominion. 

Axiom  3.  Dominion  is  not  transferred  if  there  be  not  an  inten- 
tion to  alienate.  The  reason  is,  because  to  the  lord  only  it  is  com- 
petent to  give  the  law  to  his  things  and  to  dispose  of  them,  and  if  he 
directs  that  only  the  use  or  custody  of  his  thing  shall  pass,  he  who 
receives  it  by  that  delivery  will  not  become  lord;  for  example,  if  I 
deposit  or  let  to  hire  or  lend  my  thing,  delivery  takes  place;  but  the 
depositary,  hirer  or  borrower  do  not  become  owners  of  it,  because  in 
me  is  wanting  the  intention  or  will  of  alienating  it. 

Axiom  4.  Dominion  is  not  acquired  by  delivery  unless  preceded 
by  a  title  suitable  to  transfer  it,  as  those  that  we  have  before  ex- 
plained, to  wit,  gift,  sale,  legacy.  The  contract  of  purchase  and  sale 
is  peculiar  in  this  respect,  that  although  it  may  be  perfected  by  the 
delivery  of  the  thing,  yet  the  dominion  is  not  transferred  until  the 
price  be  delivered;  but  if  security  or  pledge  be  given,  or  the  seller 
gives  credit  to  the  buyer,  the  dominion  of  the  thing  sold  will  pass. 
Law  46.  tit.  28.  Part.  3. 

In  regard  to  the  necessity  of  delivery  of  the  thing  in  order  to  ac- 
quire the  dominion,  it  is  worthy  of  remark  that  that  is  certainly  the 
case  in  the  civil  law;  but  it  is  very  probable  that  this  subtlety  is  not 
regarded  by  the  law  of  nature;  and  so,  according  to  the  letter,  any 
true  owner  with  absolute  right  who  has  the  intention  or  will  of  alien- 
ating, and  declares  it  expressly  or  by  signs  intended  for  the  purpose, 
transfers  the  dominion  validly,  although  delivery  of  the  thing  do  not 
intervene.    Hein.  Elem.  Jur.  Nat  lib.  1.  cap.  10.  s.  375. 


TITLE  IL 

PRESCRIPTION,  FROM  FEBRERO  NOVISIMO. 

Translation  from  the  «  Febrero  Novisimo^^  by  Tapia. 

13.  Op  the  modes  of  acquiring  it  (dominion)  by  the  civil  or  muni- 
cipal law  {derecho  civil)  the  first  is  prescription,  or  the  right  which 
arises  from  the  uninterrupted  possession  of  a  thing  during  the  time 
fixed  by  the  laws;  or  more  properly,  it  is  a  peremptory  exception,  by 
which  the  possessor  in  good  faith  may  repel  after  the  time  prescribed 
by  law  him  who  claims  the  dominion  of  the  thing  that  he  alleges  to  be 
loBy  and  of  which  he  has  for  a  long  tipie  been  diqpoisessed.    Prescrip* 
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tion  was  introduced  in  the  first  place  for  the  public  benefit^  in  order 
that  the  dominion  of  things  might  not  be  for  a  long  time,  or  almost 
forever  uncertain;  secondly,  in  order  to  avoid  the  innumerable  and 
perpetual  litigations  which  might  otherwise  arise;  thirdly,  in  order  that 
possessors  might  not  always  be  under  the  apprehension  of  being  de- 
prived of  what  they  were  enjoying  in  good  faith;  and  fourthly,  in 
order  to  punish  the  indolence  of  those  who  are  dilatory  in  recovering 
their  property  by  which  they  must  impute  to  themselves  the  loss  of 
it.  But  it  is  to  be  observed,  that  where  alienation  is  prohibited,  pre- 
scription or  toleration  is  also  prohibited,  being  a  tacit  alienation  and 
comprehended  under  the  general  name  of  alienation. 

14.  In  order  that  this  mode  of  acquiring  the  dominion  may  take 
place,  the  following  circumstances  are  necessary,  1st,  Title  of  acqui- 
sition; that  is  to  say,  that  the  thing  be  held  by  purchase,  gift,  inheri- 
tance or  other  of  the  contracts  that  transfer  dominion.  2d.  Good 
faith.  3d.  Continued  possession.  4th,  The  time  prescribed  by  law, 
5th,  Capacity  of  the  person  who  prescribes,  and  of  the  thing  pre- 
scribed; that  is  to  say,  that  there  be  nothing  to  hinder  the  possessor 
from  prescribing,  nor  the  thing  from  being  the  object  of  prescription. 

15.  The  title  must  be  real  {verdadero)jaxid  therefore  he  who  holds 
a  thing  believing  it  to  be  his  own  from  being  persuaded  that  it  was 
given  to  him,  cannot  obtain  prescription  thereof,  unless  that  belief  pro- 
ceeds from  the  act  of  another  (hecho  ageno)  whicl^  is  not  imputable 
to  him ;  for  example  if  he  had  given  an  order  to  his  agent  or  attorney 
to  purchase  it  and  the  latter  should  deliver  it  to  him,  he  supposing  it 
to  have  been  purchased,  in  that  case  prescription  takes  place. 

16.  Good  faith  consists  in  the  possessor  of  the  things  believing  that 
he  is  the  owner  thereof  by  having  lawfully  acquired  it.  Therefore 
he  will  not  have  good  faith  who  purchases  a  thing,  being  notified  by 
the  owner  that  it  is  not  the  property  of  the  seller,  nor  he  who  pnr- 
cha^s  any  thing  belonging  to  an  orphan,  an  insane  person,  or  from 
the  attorney  of  another  fraudulently  or  colhisively.  By  the  Roman 
laws,'  it  was  sufficient  if  the  possessor  had  good  faith  at  the  time  of 
acquiring  the  thing,  except  in  the  case  of  a  purchase,  in  which  it  was 
also  necessary  at  the  time  of  contracting,  a  doctrine  which  was  adopt- 
ed in  the  law  of  Partida;  but  our  most  celebrated  jurisconsults  are 
of  opinion  that  in  this  particular  the  canon  law  must  be  followed  in 
Spain;  by  which  it  is  established  that  the  good  faith  must  continue 
until  the  completion  of  the  prescription,  relying  also  upon  a  law  of 
the  kingdom  the  spirit  of  which  they  find  in  conformity  with  the  said 
doctrine. 

17.  Possession  is  called  the  lawful  holding  by  a  man,  of  things  cor- 
poreal with  the  assistance  of  the  body  and  of  the  mind;  that  is  to  say, 
the  legal  power  that  the  man  holds  in  the  things  that  he  has  corpo- 
rally or  by  will.  It  is  of  two  kinds,  one  natural  and  the  other  civil 
or  by  permission  of  law.  Natural  is  when  the  thing  is  held  corpo- 
rally, as  a  house,  a  watch,  &c.  Civil  is  when  the  thing  is  not  held 
corporally  but  by  will;  for  example,  if  one  goes  out  of  his  houae  or 
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inheritance  with  the  intention  of  not  relinquishing  it.  Incorporeal 
things  are  possessed  by  the  use  thereof  and  the  sufferance  of  their 
owners;  of  this  class  are  rights,  servitudes,  &c. 

18.  The  possession,  as  has  been  said,  must  be  continued;  that  is  to 
say,  it  must  not  be  interrupted,  either  naturally,  by  him  who  had  it 
losing  it,  or  civilly,  which  is  when  any  one  commences  a  suit  or  makes 
a  judicial  demand  against  the  possessor  in  respect  of  the  said  thing. 
By  either  of  these  two  methods  the  prescription  is  cut  oflF,  and  must 
begin  anew.  But  neither  by  the  death  of  the  possessor  nor  by  the 
alienation  of  the  thing  is  the  possession  interrupted  in  the  new  owner 
if  in  him  subsists  good  faith. 

1 9.  Every  man  of  sound  mind  is  capable  of  acquiring  possession, 
not  only  by  himself  personally,  but  also  by  means  of  another  em- 
powered by  him,  if  in  him  be  united  the  two  necessary  requisites, 
which  are  the  will  or  intention  of  acquiring  it  and  the  corporal  act  of 
occupation,  or  at  least  the  presumed  act,  in  the  manner  that  was  men* 
tioned,  when  treating  of  symbolical  delivery;  that  is  by  means  of  a 
sign  that  proves  the  possession.  By  occupation,  possession  cannot  be 
gained  for  themselves  by  hirers,  borrowers,  depositaries  and  the  like, 
who  hold  the  thing  in  the  name  of  another  person,  nor  by  those  who 
enter  by  force  upon  the  thing  or  steal  it,  because  their  holding  is  un- 
lawful. 

20.  Possession  is  lost  in  two  ways,  1st,  Wlienever  the  thing  is  re- 
duced to  such  a  state  that  it  cannot  be  held  either  corporally  or  by 
will.  2d.  In  real  property  it  is  lost  if ihe  possessor  be  evicted  by  force, 
or  if  when  he  is  not  present  another  usurps  it  and  prevents  his  entry, 
or  if  seeing  that  another  is  taking  possession  of  his  property,  he  con- 
sents to  it  by  not  impeding  such  usurpation.  But  although  in  these 
cases,  the  possession  is  lost,  the  dominion  is  not,  and  therefore,  the 
party  dispossessed  may  bring  an  action  against  him  who  has  his  pro- 
perty, for  which  purpose  the  summary  courts  of  momentaneous  pos- 
session are  in  use,  which  are  so  called  on  account  of  the  brevitv  with 
which  decisions  are  made  in  them;  and  they  were  introduced  in  order 
to  avoid  the  disputes  that  arose  respecting  the  right  of  possession. 
Those  courts,  called  interdiclos,  will  be  explained  in  their  proper 
place. 

21.  The  time  that  is  necessary  to  possess  a  thing  to  prescribe  it,  is 
three  years  if  it  were  movable,  and  ten  if  it  were  immovable,  or  real, 
and  the  owner  against  whom  the  prescription  runs  is  in  the  same  pro- 
vince; but  if  he  be  out  of  it,  twenty  are  necessary.  There  is  also 
prescription  by  immemorial  possession,  which  is  proved  by  witnesses 
of  good  fame  who  depose  to  having  seen  the  party  in  possession  of 
the  thing  for  the  space  of  forty  years,  and  that  they  heard  it  from 
their  ancestors,  without  ever  having  seen  or  heard  any  thing  to  the 
contrary.  By  this  possession  the  lordship  of  cities,  towns  and  places, 
and  jurisdiction,  are  acquired,  but  not  the  supreme  jurisdiction  which 
belongs  to  the  king,  nor  tributes. 

22.  The  time  mentioned  is  sufficient  for  the  prescription  of  the 
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thing,  and  thereby  the  dominion  of  it  is  acquired;  but  in  order  to  gain 
the  possession  a  year  and  a  day  is  sufficient;  so  that  if  to  this  time 
be  added  title  and  good  faith  publicly  and  without  opposition  from  the 
demandant,  the  possessor  is  not  obliged  to  answer  iu  respect  to  the 
possession. 

23.  Although  in  the  language  generally  adopted  it  is  said  that 
actions  or  the  right  that  any  one  has  to  sue  us  are  prescribed,  it  is  pro- 
per to  remark  that  the  effect  of  this  prescription  is  entirely  opposed 
to  the  idea  that  appears  to  be  expressed,  because  far  from  acquiring 
any  species  of  dominion  by  such  a  prescription,  the  action  becomes 
extinguished  and  without  any  force;  an  exception  resulting  to  him 
who  prescribes. 

24.  All  actions  are  not  prescribed  by  a  like  space  of  time.  Thus 
the  right  of  executing  by  a  personal  obligation  is  prescribed  by  ten 
years,  the  personal  action  and  the  execution  {senUncia  efecutoriada) 
granted  thereon  by  twenty  years.  If  a  mortgage  accompany  the 
obligation,  or  the  latter  be  mixed  of  personal  and  real  thirty  years  are 
necessary  in  order  to  prescribe  the  debt.  This  is  the  express  enact- 
ment (la  disposicionf  terminante)  of  Law.  5.  tit.  8.  book  11  of  the 
Novisima  Recopilacion,  which  law  nor  no  other  of  that  code  speaks 
of  prescription  of  the  action  merely  real,  and  therefore  we  must  refer 
to  Law  21.  tit.  29.  of  the  third  Partidoy  in  which  the  term  thirty  years 
was  fixed  for  the  prescription  of  the  real  action. 

25.  The  following  actions  are  prescribed  in  three  years,  1st,  That 
which  one  who  has  served  another  has  to  recover  his  wages  or  salary. 
2d,  That  which  belongs  to  apothecaries,  confectioners,  jewellers  and 
the  like  for  the  amount  of  their  wares  and  work.  3d,  That  which 
advocates,  attorneys  and  agents  have  for  their  salaries.  The  method 
of  computing  these  three  years  is,  in  the  case  of  servants,  from  the 
day  on  which  they  were  dismissed,  and  in  the  other  cases,  from  that 
on  which  the  services  or  effects  were  received,  observing  that  in  order 
to  prevent  this  prescription  any  demand  of  the  debt  is  sufficient,  al- 
though it  be  extrajudicial. 

26.  The  things  that  cannot  be  prescribed  on  account  of  a  legal 
incapacity  of  being  so,  are,  in  the  first  place,  those  which  are  called 
dejure  divino;  that  is,  things  sacred,  religious,  or  holy  and  a  free  man . 
Public  squares,  streets,  commons,  pasture  grounds  and  other  places 
belonging  to  towns  or  villages  that  are  intended  for  the  common  use 
of  their  inhabitants.  Things  obtained  by  robbery  or  theft;  those  of 
minors  under  twenty-five  years  of  age;  those  of  sons  under  the 
power  of  their  father,  and  those  brought  by  the  wife  in  dowry  to  her 
husband,  unless  the  wife,  knowing  that  the  husband  was  dissipating 
his  estate,  omitted  to  sue  for  restitution  of  her  dowry. 

27.  Prescription  does  not  run  against  sons,  whilst  they  are  under 
paternal  dominion,  except  in  the  cases  in  which  they  can  appear  in 
court  without  the  license  of  their  father,  and  compel  him  to  give  it. 
Nor  against  a  married  woman  to  recover  her  dowry,  except  that 
'knowing  that  her  husband  is  dissipating  it,  she  is  dilatory  in  exercising 
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her  right;  but  it  does  for  her  paraphernalia,  because  in  order  to  sue 
for  them  she  may  cause  the  judge  to  compel  her  husband  to  give  her 
lionise.  Nor  against  minors  under  twenty-five  years  of  age,  while 
they  are  such,  unless  they  are  successors  of  some  ancestor  against 
whom  it  had  commenced  running,  although  they  may  be  restored  if 
they  pray  restitution  within  the  four  years  after  the  day  on  which  the 
minority  ended.  The  same  doctrine  holds  with  respect  to  the  king  or 
councils  and  communities,  if  they  claim  within  the  four  years  follow- 
ing the  completion  of  the  term  of  prescription,  and  with  regard  to  a 
person  employed  in  the  service  of  the  king  or  council  or  in  schools,  a 
captive  or  the  like,  incismuch  as  he  is  to  be  restored  from  the  time  of 
this  prescription,  if  he  prays  restitution  within  the  four  years  after  his 
employment  ceased,  and  his  heir  within  the  four  years  following  the 
day  on  which  he  knew  of  his  decease. 


TITLE  III. 

PRESCRIPTION,  FROM  AZEVEDO. 


^zevedoj  Book  4.  Tii.  15. — 4.  Ordinary  Prescription  of  ten 
years  amongst  persons  present^  and  twenty  amongst  absent  svf 
JiceSy  aja^ainst  such  as  are  inferior  to  the  king,  (P.  3.  tit.  29.  lib.  6. 
tit.  4.  lib.  18.) 

47.  Ror  AL  privileges  which  belong  to  the  king  as  an  acknowledg- 
ment of  supreme  power  and  recognition  of  subjection  in  his  subjects, 
cannot  be  alienated,  and  by  48  is  limited,  unless  the  kingdom  would 
suffer  little  from  such  loss. 

For  these  royal  privileges  which  belong  to  the  king  in  sign  of  his 
supreme  power  and  recognition  of  subjection  cannot  be  alienated 
(from  chap.  Intellecto  de  jure  Jura  ndi)  of  which  last,  quoting  seve- 
ral to  the  same  purpose,  Menchaca  speaks  (de  success,  crea.  §  26.  n. 
9,)  and  better  in  No.  82,  unless,  as  he  himself  says  in  the  same  place 
No.  83,  the  kingdom  would  be  slightly  injured  by  it,  because  in  that 
case  it  would  be  well  alienated,  not  otherwise,  as  is  commonly 
asserted,  Covarrubias  saying,  (chap,  quamvis  pactum  2.  P.  §  2.  n. 
4.)  where  Mat.  afflict,  alleges,  treating  better  upon  these  matters — 
^  nay,  and  if  the  king  should  alienate  any  thing  of  his  own,  these 
royal  attributes  are  always  deemed  excepted,  and  do  not  come  into 
the  alienation,  according  to  Covarrubias  (as  above)  amplifying  this 
subject  in  another  way  {in  dect,  n.  8.,)  and,  as  we  said  above  in  this 
same  law,  also  Pelaez  {de  mayoralibus  4.  par.  quest,  t.  n.  55,  with 
others  following  p.  406,)  and  again,  there  in  3  and  6.  limit.,  since 
thea  they  c^not  be  alienated,  nor  can  they  be  prescribed,  because 
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things  which  are  inalienable,  are  also  imprescriptible,  according  to 
text  in  LJi,/undum,ff.  de  fund,  dotal.  But  Nove  declares  in  our 
words  {deprive  dot,  6.  aut.  7. par.  privehgio  8  limitatione  1.)  But 
what  are  said  to  be  the  royalties  of  the  king,  as  sovereign,  and  what 
to  the  Pope  is  explained  by  Bal.  quoted  by  Jas.  {in  diet.  L  imperii 
um  c.  dtpreceb.  imp.  offer y)  the  same  Jas.  {in  diet.  L  imperium^  n. 
10,)  and  Auton.  Gom.  better  still  in  1.  40.  de  Toro  n.  10.  and  Montal, 
in  1.  5.  tit.  11.  lib.  1.  of  the  Fuero,  and  best  of  all  Cassaneus  (in  cata- 
logue of  the  glories  of  the  world,  5.  part.  24,  consid.  optima  1. 5.  ///. 
15.  part.)  where  Glossary  1,  asks,  whether  mines  are  among  the 
royal  privileges — but  as  I  shall  say  below,  these  are  not  of  those 
imprescriptible  privileges  which  are  acquired  by  inmiemorial  pre- 
scription, as  the  salt  monopoly  and  other  dues,  which,  although  they 
be  of  the  royalties,  are  still  of  the  royal  patrimony,  therefore,  can  be 
prescribed,  as  will  be  said  below,  in  speaking  of  the  3d  and  5th  (a 
law  term,)  of  this  kind  of  goods,  and  whether  subjects  of  any  prince 
can  prescribe  freedom  and  immunity  firom  moneys  to  be  paid,  not 
indeed  from  those  called  tributes  and  census,  because  immunity  from 
these  is  imprescriptible,  but  from  taxes  and  new  imposts  which  are 
not  paid  in  acknowledgment  of  the  supreme  power,  but  for  expenses 
of  an  impending  war,  or  for  relieving  otiier  necessities  of  the  prince. 
So  says  Covarrubias,  {diet.  cap.  possess.  2  part.  §  2.  n.  8.  versie. 
second  species,)  and  speaks  of  these  same  royal  rights,  as  is  also  said 
by  Oltinus  {in  concordate  lettera,  P.  n.  119,)  but  if  these  effects  be 
of  other  parts  of  royalty,  which  are  preserved  and  belong  to  the 
prince  by  reason  of  his  rank,  so  that  no  one  except  the  prince  can 
execute  them  as  the  instituting  notaries,  laying  on  of  taxes — ^making 
legitimate,  illegitimate  persons,  and  other  like  matters  of  which  men- 
tion is  made  (in  cap.  sup.  gub.  de  verb,  signify)  these  prescribe 
through  time  immemorial. 


TITLE  IV. 

( Translated  from  %Slvarez^s  Institutes^  vol,  I.  p.  26.  lib  1.  tit.  2.) 

Among  us  there  is  but  one  species  of  written  law  {derecho\  which 
is  the  law  {la  ley).  That  is  a  general  precept  of  the  supremepower 
made  known  to  the  subjects  that  they  may  regulate  their  actions 
thereby.  (Law  4.  tit.  L  Partida  1.).  There  is  not  then  in  Spain  as 
among  the  Romans  a  diversity  as  to  the  origin  of  the  laws,  as  they 
all  proceed  from  the  will  of  the  prince,  but  only  with  regard  to  the 
purpose  and  mode  of  issuing  them,  from  whence  it  has  arisen  that 
there  are  given  to  thenj  distinct  names.  Sometimes  the  law  that  is 
promulgated  to  us  is  called  pragmatic  sanction^at  others  royal  cedula. 
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royal  resolution,  royal  decree,  circular  letter;  at  others,  lastly,  royal 
order,  and  even  likewise  act  consented  to  {au(o  acordado).  To  all 
these  names,  by  which  laws  proceed  from  the  prince  is  given  their 
peculiar  description,  but  not  exact  in  all  cases,  some  being  confound- 
ed with  others.  Pragmatic  sanction  is  a  royal  determination  that 
is  promulgated  in  order  that  it  may  have  'the  force  of  a  general 
law,  and  in  it  is  reformed  some  excess^  abuse  or  damage  introduced 
or  experienced  in  the  commonwealth,  and  it  is  inserted  in  the  body 
ofthelaw;  for  example,  that  of  the  12th  of  March  1771,  in  which  in 
order  to  prevent  the  desertion  of  presidarios  (criminals  condemned  to 
hard  labor  in  a  garrison)  to  the  Moors,  the  garrisons  are  specified 
that  are  intended  for  their  confinement,  and  it  is  directed  that  the 
time  of  sentence  do  not  exceed  ten  years.  (Law  7.  tit.  40.  book  12. 
of  the  Nov.  Recop.) — Royal  cedulawa  despatch  of  the  king,  issued 
by  one  of  the  councils  in  which  some  determination  (providencia), 
is  taken  demotu  propio,  or  something  is  decreed  on  the  petition  of 
tilt  party.  Its  heading  is  THE  KING,  without  the  mention  of 
any  more  titles:  it  is  signed  with  hi^  majesty's  signet  (estampilta): 
the  Secretary  of  the  Council  to  whom  it  appertains  puts  the  counter- 
signature; it  is  mbricated  by  some  ministers,  and  regularly  it  is  deliv- 
ered to  the  party.  Such  is  that  of  the  7th  May,  17^0,  in  which  it  is 
directed  that  the  Audience  in  despatches  or  letters  requisitorial  to 
bishops  do  not  make  use  of  the  word  estrafin,  on  account  of  its  not 
being  sufficiently  respectful  to  their  high  dignity.  An  example  is  not 
given  of  the  cedulas,  in  which  favors  are  granted,  as  they  are  very 
well  known.  Royal  resolution  i*  the  determination  that  the  king 
takes  in  some  case  that  is  proposed  to  him,  as  is  that  of  the  10th  of 
April  1756,  by  which  the  courts  {salaa)  are  declared  in  which  suits 
for  forcible  injuries^^and  others  are  to  be  heard .  This  name  of  royal 
resolution  is  generic,  and  suits  every  determination  that  the  king 
takes.  Royal  decree  is  an  order  of  the  king  that  is  drawn  vp  in 
the  secretary's  offices  of  despatch,  and  his  Majesty  rubricates  it 
in  order  to  commujiicate  his  resolutions  to  the  tribunals  within  the 
capital^  to  the  chiefs  of  the  royal  houses,  or  ta  some  ministers;  as 
for  example,  that  of  the  7th  of  October  1 796,  declaring  war  against  the 
kingdom  of  England,  which  was  (directed  to  the  governor  of  the 
conncil.  Cedula,  circular  letter  or  order,  is  some  disposition  that  is 
issued  in  order  that  it  may  circulate  throughout  one  province,  or 
in  many.  Royal  order  is  every  disposition  that  any  one  of  the  min- 
isters  of  the  king  communicates  by  his  command. 

Acts  consented  to  {autos  acordados)  are  the  laws  that  with  the  con- 
sent of  the  king  are  established  by  the  Supreme  Council,  as  well  of 
Castile  as  of  the  Indies:  so  that  the  force  that  the  autos  acordados 
have  are  derived  from  the  approbation  of  the  king.  These  are  the 
species  of  written  law  that  we  know  by  the  general  name  of  ley, 
which,  as  we  have  already  said,  are  not  distinguished  from  each  other 
in  respect  to  origin,  but  only  in  the  circumstances  that  we  have  par- 
ticularised. 
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TITLE.  V. 

COMPENDIUM  OF  THE  HISTORY  OF  ROYAL  LAW  OF  SPAIN,  FROM  THE 

INSTITUTES  OF  ALVAREZ. 

[translation.] 

I 

As  this  compendium  has  no  other  object  than  to  give  to  beginneis 
some  idea  of  our  codes  of  law,  I  will  only  make  ia  it  a  brief  relation 
of  what  our  authors  are  agreed  in,  without  mixing  in  the  prolix  dis- 
putes which  this  matter  generally  gives  rise  to. 

Although  there  are  some  who  have  wished  to  discover  the  laws  by 
which  the  first  founders  of  Spain  were  governed  before  its  invasioa 
by  the  Carthagenians,  yet  it  is  necessary  to  confess  that  we  have 
nothing  certain  upon  this  subject*  The  most  probable  appears  to  be 
that  they  had  no  laws  written,  and  that  they  undoubtedly  were  gov- 
erned by  those  of  custom,  and  by  arbitrary  decrees  founded  in  equity 
and  justice.  It  is  believed  that  the  Carthagenians  would  begin  at  least 
by  introducing  theirs  into  the  provinces  which  they  ruled;  but  even 
this  .conjecture  is  not  altogether  fixed,  if  we  consider  the  short  time 
that  their  government  lasted,  which  was  a  little  more  than  two  hun- 
dred years,  during  which  they  were  agitated  with  continual  wars. 

To  the  Carthagenians  succeeded  the  Romans  in  the  sway  over 
Spain,  and  these,  there  is  no  doubt,  as  soon  as  they  completed  the 
conquest  of  all  the  provinces  introduced  in  them  their  language,  cus- 
toms, and  legislation. 

In  the  decadence  of  the  Roman  empire  of  the  west,  Spain  passed 
under  the  dominion  of  different  barbarous  nations  of  the  north,  viz. 
the  Goths,  Vandals,  Alans,  the  Suevi,  and  Silingi:  all  of  these  disputed 
the  dominion  a  long  time  among  themselves,  until  the  Croths,  by  the 
ruin  or  banishment  of  all  the  others,  remained  sole  masters  of  Spain, 
which  happened  about  the  year  413  of  Jesus  Christ-  These  Goths, 
in  the  beginning  of  their  reign,  permitted  the  Spaniards  to  continue 
the  use  of  the  Roman  la  Vs,  to  which,  it  appears,  they  were  accustomed, 
and  from  time  to  time  went  on  establishing  others.    Tfie  first  who 

?ive  them  in  writing  was  the  King  Eurico,  who  died  in  the  year  483. 
o  these  were  added  others  by  his  successors,  and  chiefly  by  Leovi- 
geldo,  who  mended  and  regulated  those  which  existed,  taking  away 
those  which  were  superfluous,  and  adding  others  necessary. 

The  first  code  of  Gothic  laws  is  the  famous  one  published  in  the 
12th  century  iu  Latin,  by  the  title  of  Liber  Judicum,  also  called  Fucro 
de  los  Juices  6  Fuero  Juzgo,  (Judge's  Statutes;)  and  this  is  held  as  the 
fountain  or  origin  of  the  laws  of  Spain.  The  work  is  divided  into 
twelve  books,  also  divided  into  chapters,  and  its  laws  are  composed 
of  edicts  of  divers  Gothic  kings,  of  various  councils  of  Toledo,  and 
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other  enactments  of  unknown  origin.  There  are  doubte  as  regards 
the  author,  some  giving  in  to  Sisenando,  some  to  Chindasvindo,  and 
others  to  Recesvinto,  who  all  flourished  in  the  seventh  century. 

After  the  entry  of  the  Arabs  into  Spain,  which  happened  in  the 
year  714,  in  which  the  Gothic  monarchy  was  destroyed,  the  Gothic 
laws  continued  to  govern  for  many  years  in  the  provinces  which  were 
preserved  from  the  Moors,  and  in  those  which  were  got  back,  which 
were  governed  by  them  and  by  the  general  customs  of  the  nation. 
The  division  of  the  provinces  which  were  conquered  from  the  Moors, 
and  the  difference  which,  in  time,  was  remarked  in  many  things  of 
the  individual  government  of  each,  were  the  cause  of  the  variety  of 
codes  which  were  then  established.  In  Castile  was  established,  at 
the  end  of  the  10th  century  and  commencement  of  the  11th,  by  the 
Count  Sancho  Garcia,  the  Fuero  called  Vigo  de  Castilla^  (old  statutes 
of  Castile,)  the  laws  of  which  are,  after  those  of  the  Fuero  Juzgo.  the 
fundamental  ones  of  the  crown  of  Castile,  separate  from  those  of  Leon. 
Don  Alonzo  VII,  in  the  Cortes  of  Najera  of  1128,  augmented  and 
amended  it,  publishing,  besides  various  laws  with  respect  to  the  nobles. 
To-  these  were  afterwards  annexed  several  usages  and  customs  of 
Castile^  and  ^vSexeaifazafias  or  sentences  pronounced  in  the  tribunals 
of  the  kingdom,  all  which  governed  up  to  the  reign  of  Alonzo  XI, 
who  desired  the  preference  to  be  given  to  the  code  which  he  pub- 
lished and  regulated  in  the  Cortes  of  Alcala  in  the  year  1348,  known 
by  the  name  of  Ordenamiento  Real  de  Alcala,  (royal  regulations  of 
Alcala.)  Lastly,  the  King  Don  Pedro,  in  the  Cortes  of  Valladolid  of 
1351,  mended  and  regulated  the  Fuero  de  Castilla  in  the  form  in 
which  it  has  arrived  to  our  times.  This  code  is  also  known  by  the 
names  of  Fuero  de  los  Hijosdalgos,  (statutes  of  gentlemen,)  Fuero  de 
Burgos,  (statutes  of  Burgos,)  and  Fuero  de  los  Fazaiias,  (statutes  of 
the  sentences,)  ancient  laws  and  customs  of  Spain. 

In  the  kingdom  of  Leon,  King  Alonzo  V,  in  the  general  Cortes 
which  he  held  in  the  city  of  that  name  in  the  year  1020,  gave  the 
statute  which  he  called  of  Leon,  composed  of  laws  established  in  that 
assembly  of  the  government  of  that  city  and  kingdom,  including 
Gallicia  and  the  part  of  Portugal  then  conquered,  all  which  continued 
to  be  governed  by  them  until  the  publication  of  the  code  called  Fuero 
Real;  and  although  the  aforesaid  two  statutes  of  Castile  and  Leon  were 
established  in  both  these  kingdoms,  the  laws  of  the  Fuero  Juzgo  con- 
tinued also  to  be  observed  in  the  provinces  more  or  less  respectively, 
in  every  thing  relating  to  common  law,  until  with  time  the  observance 
of  them  began  to  cool,  principally  in  Old  Castile:  but  if  here  their  vigor 
decayed,  it  was  recovered  throughout  the  whole  of  New  Castile,  and 
the  provinces  which  continued  to  be  conquered  from  the  period  of 
the  reign  of  Alonzo  VI,  up  to  the  beginning  of  that  of  Alonzo  the 
Wise,  which  monarchs  gave  the  laws  of  this  code  to  the  conquered 
people  for  their  government  in  all  that  belonged  to  common  law. 
King  Alonzo  X,  called  the  Wise,  being  desirous  of  annulling  the 
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statutes  of  population  and  conquest  and  the  general  ones  of  Castile 
and  Leon,  in  order  to  avoid  the  confusion  and  even  complication  of 
such  a  multitude  of  different  laws  in  each  province,  ordained  and 
published,  in  the  year  1255,  the  Fuero  Real,  known  also  by  the  names 
of  the  Book  of  the  Councils  of  Castile,  Satute  of  the  Laws,  and  Statute 
of  the  Court,  because  by  it  were  chiefly  decided  the  processes  in  the 
tribunals  of  the  court,  and  he  ordered  that  the  laws  therein  should  be 
the  general  and  only  ones  in  all  his  dominions;  but  the  nobles  and 
the  people,  particularly  of  Castile,  finding  out  that  their  ancient  statutes 
and  privileges  were  by  it  destroyed,  they  made  their  complaint,  and 
recovered  them  in  time  of  the  same  Don  Alonzo,  when  among  these 
the  observance  of  the  Fuero  Real  ceased,  but  it  was  generally  in  use 
in  Estremadnra,  Algarva,  Andalusia,  kingdom  of  Murcia,  &c.  The 
same  complaint  was  made  by  the  councils  of  the  cities  and  towns  of 
the  crown  of  Leon  in  the  time  of  the  discords  of  the  Infante  Don  Sancho 
with  his  father  the  same  Don  Alonzo,  when  the  re-establishment  of 
the  laws  of  the  statutes  of  Leon  and  of  the  Fuero  Juzgo  was  agreed 
upon  among  other  things. 

The  Fuero  Real  was  not  without  many  defects,  and  on  this  account, 
and  for  its  greater  clearness  and  intelligence,  it  became  necessary  to 
form  the  explanations  called  Leyes  de  Estilo  (laws  of  the  age)  to  the 
number  of  252,  by  the  authority  of  the  same  King  Don  Alonzo,  of 
his  son  Don  Sancho,  and  of  Don  Fernando  el  Emplazado,  as  it  is 
declared  in  the  prologue.  These  were  published  at  the  end  of  the 
13th  century  or  beginning  of  the  14th,  and  some  of  them  are  found 
inserted  in  the  New  Recopilation. 

After  the  Fuero  Real,  follows  the  celebrated  code  of  the  Parlidas, 
The  prologue  to  this  work  informs  us  that  the  King  Don  Alonzo  the 
Wise  undertook  it  by  order  of  his  father,  Fernando,  in  the  year  1251, 
and  fourth  of  his  reign,  and  that  he  finished  it  in  seven  years  after- 
wards. These  laws  were  not  in  practice  until  the  time  of  Alonzo 
XI,  (about  the  year  1348,)  who,  by  the  law  1,  of  the  28lh  chapter  of 
his  ordonance  of  Alcala,  published  and  gave  them  force  after  they  were 
mended  and  corrected  by  him  to  his  satisfaction.  The  same  appears 
in  law  3,  tit.  1,  book  2,  of  the  New  Recopilation.  It  is  considered  as 
certain  that  the  cause  of  such  a  great  delay  in  the  publication  of  this 
code  was  the  disturbances,  wars,  and  other  most  important  matters 
which  occurred  in  the  reign  of  Don  Alonzo  the  Wise  and  the  two 
following. 

The  Partidas  was  composed  in  a  great  measure  of  the  laws  of 
Roman  codes,  of  chapters  from  the  canonical  law,  and  authorities  of 
the  holy  fathers.  It  is  evident  that  they  likewise  contain  many- 
ancient  laws  of  the  kingdom,  and  that  the  customs  and  statutes  of 
the  nation  were  consulted,  the  desire  being  to  issue  a  perfect  legal 
code,  and  peculiar  to  our  Spain.  But  this  so  important  object  was 
not  attained  completely. 

Don  Alonzo  XI,  desirous  that  all  his  dominions  should  be  governed 
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by  one  and  the  same  laws,  and  in  view  of  what  he  had  promulgated 
in  the  Cortes  of  the  royal  city  of  Segovia,  formed  in  the  Cortes  of 
Alcala,  in  the  year  134S,  the  Ordenarniento  de  Leyes  (ordinance  of 
laws),  known  hy  this  name,  ordering  that  these  should  govern  in  his 
dominions' in  preference  to  the  ancient  codes;  and,  after  them,  those 
of  the  municipal  statutes  of  the  cities,  and  those  of  the  parties  after 
he  had  corrected  them;  and  this  was  renewed  by  Enrique  II,  in  the 
Cortes  of  Toro,  in  the  year  13f>9,  and  by  Queen  Donna  Juana,in  the 
law  first  of  Toro,  which  is  found  inserted  in  the  New  Recopilation. 
Of  this  code,  almost  all  the  laws  passed,  in  like  manner,  into  that 
Recopilation,  either  entire  or  with  some  slight  alteration. 

From  the  laws  of  this  code,  and  those  which  were  promulgated 
by  the  kings,  the  successors  from  Don  Alonzo  XI,  down  to  the 
Catholic  kings,  was  formed  that  which  we  know  by  the  title  of 
Royal  Ordinances  of  Castile,  and  also  that  called  Royal  Ordinance. 
It  is  composed  of  various  laws,  some  loose,  some  found  in  the  Fuero 
Real,  Leyes  de  Estilo,  and  Ordinance  of  Alcala,  and  is  divided  into 
eighty  books.  It  is  thought  that  its  author,  Alonzo  Montalvo,  under- 
took this  work  by  order  of  Fernando  and  Isabella,  as  he  himself 
says  in  his  prologue:  but  there  never  was  a  law  issued  to  put  in 
force  this  compilation,  and,  therefore,  its  laws  have  no  other  than  the 
merit  they  have  acquired  in  the  original. 

After  the  collections  just  related,  followed  another  which  is  called 
the  New  Recopilation.  This  was  concluded  and  published  in  the 
year  1567,  in  two  volumes  comprehending  nine  books,  having  in 
them  the  laws  which  appeared  in  various  pamphlets,  and  others 
which  were  found  loose.  In  the  later  editions  made  in  the  years 
1581,  '92  and  *98,  1640,  1723  and  1745,  there  were  added  many 
laws,  established  in  the  intermediate  time  from  one  edition  to  another; 
so  that,  m  that  of  1745,  there  was  added  a  third  volume,  in  which, 
under  the  name  of  Autos  Acordados  del  Consejo,  (acts  agreed  upon 
in  counciU)  were  included  more  than  500  pragmaticas,  cedulas, 
decrees,  orders,  declarations  and  resolutions  of  the  king  issued  up  to 
that  year;  ail  which  were  distributed  in  the  same  order  of  titles  and 
books  contained  in  those  of  the  volumes  of  the  recopilated  laws. 
With  the  augmentation  of  26  laws  and  12  decrees,  appeared  other 
three  editions  in  the  years  1772, 1775  and  1777;  the  public  being 
promised,  in  another  volume  separate,  by  way  of  supplement,  the 
great  number  of  cedulas  and  royal  decrees,  and  acts  agreed  upon 
since  the  year  1745. 

Latterly  has  been  published  another  edition  of  the  same  Recopila- 
tion«  not  in  the  method  and  order  of  the  old  one,  but  in  a  new  form; 
taking  in  the  useful  laws  contained  in  the  first,  and  adding  more 
than  2,000  dispositions  appertaining  to  them,  from  the  year  1745  up 
to  1S05.  This  collection,  which  is  divided  into  12  books,  was  ap- 
proved and  ordered  to  be  observed,  by  King  Charles  VI,  with  the 
title  of  Novisima  Recopilacion  de  las  Leyes  de  Espaiia,  by  a  royal 
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cedula  of  15th  July,  1805,  which  is  found  at  the  beginning  of  the 
work. 

The  epochs  being  known  of  the  promillgation  of  all  these  codes, 
and  the  principle  being  established,  that  ^<  later  laws  destroy  the 
former/'  the  relative  value  will  be  known  of  all  these  parts  of  our 
legislation;  and  it  will  be  seen  by  what  laws  judgment  must  be  had 
in  the  various  cases  which  occur.  But  in  order  to  proceed  in  so 
important  a  matter  according  to  the  tenor  of  the  laws,  see  the  law 
3,  tit  2,  book  3,  of  that  newest  Recopilacion. 


TITLE  VI. 

ORDENANZA  DE  INTENDANTES. 

Moved  by  the  paternal  affection  which  all  my  subjects  deserve 
from  me,  even  the  most  distant,  and  by  the  anxious  desire  with  which, 
since  my  exaltation  to  the  throne,  I  have  endeavored  to  equalise  the 
government  of  the  great  empires  which  God  has  committed  to  me, 
and  put  in  a  state  of  order,  happiness,  and  defence,  my  extended  do- 
minions of  both  Americas.  I  have  resolved,  after  well-founded  re- 
ports and  mature  deliberations,  to  establish  in  the  kingdom  of  New 
Spain  provincial  intendants,  and  of  the  army,  in  order  that,  being 
clothed  with  authority,  and  having  competent  incomes,  they  may 
govern  those,  settlements,  and  the  inhabitants,  in  peace  and  justice,  as 
far  as  is  entrusted  to  them;  and  they  are  charged  by  this  instruction, 
that  they  may  take  care  of  the  polity,  and  collect  together  the  lawful 
interests  of  my  royal  exchequer,  with  the  integrity,  zeal,  and  vigi- 
lance, which  are  prescribed  by  the  wise  laws  of  the  Indies,  and  the 
two  royal  ordinances  which  my  august  father  and  King,  Don  Ferdinand 
VI,  published  4th  July,  1718^ and  13th  October,  1749;  which  prudent 
and  just  rules  I  wish  to  be  observed  exactly  by  the  intendants  of  said 
kingdom,  with  the  amplifications  and  restrictions  which  will  be  found 
explained  in  the  articles  of  this  ordinance  and  instruction. 

Art.  1,  Orders  the  division  of  that  empire  into  twelve  intendan- 
cies  by  name,  and  continues,  "each  of  these  intendancies  will  com- 
prehend the  jurisdictions,  territories,  and  districts,  which  will  be 
respectively  assigned  to  them  at  the  end  of  this  instruction,  which 
instruction  will  be  delivered  to  the  new  intendants  which  1  may  elect, 
with  the  corresponding  titles,  (which,  for  the  present,  will  be  de- 
spatched by  the  secretary  of  state,  and  universal  affairs  of  the  Indies;) 
for  I  reserve  always  to  myself  to  name,  and  for  the  time  I  think  pro- 
per, for  these  employments,  persons  of  accredited  zeal,  integrity,  in- 
telligence and  good  conduct,  seeing  that  in  them  I  shall  rest  from  my 
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cares,  committing  to  them  the  immediate  government  and  protection 
of  m7  people. 

Art.  2.  The  viceroy  of  New  Spain  must  continue  in  the  fulness  of 
his  superior  authority  and  powers  of  all  kinds  which  are  granted  to 
him  by  my  royal  title  and  instruction,  and  by  the  laws  of  Indies,  in 
quality  of  governor  and  captain  general  in  the  district  of  that  com- 
mand; to  which  high  employments  is  added  that  of  president  of  the 
audience  and  chancery  of  the  capital  city  of  Mexico;  but  leaving  the 
superintendence  and  regulation  of  my  royal  exchequer  in  all  its 
branches  and  products  to  the  care,  direction,  and  management  of  the 
general  intendancy  of  the  army  and  exchequer,  which  is  to  be  erected 
in  said  capital,  and  to  which  the  others  of  the  province  will  be  subor- 
dinate, which  I  order,  also,  to  be  erected  by  this  instruction. 

Akt.  3.  The  viceroy  to  give  currency  to  the  despatch  aud  authority 
of  the  intendaut. 

Art.  4.  The  superintendency  which  is  thus  to  be  exercised  by  the 
said  intendant  general  of  the  army  is  understood  to  be  delegated  from 
the  general  one  of  my  royal  estate  of  the  Indies,  which  is  invested 
in  my  secretary  of  state  and  universal  affaits  of  said  Indies;  and  for 
the  just  purpose  of  procuring  to  the  said  superintendent  sub-delegate, 
some  relief  in  his  important  duties,  and  to  assist  at  the  same  time  this 
establishment  of  intendencies  by  uniting  the  direction  of  all,  for  the 
purpose  of  making  uniform  its  government,  as  far  as  is  permitted  by 
the  ditference  of  those  towns  and  provinces,  I  ordain  and  order  this 
superintendent  sub-delegate,  with  the  approbation  of  my  viceroy  to 
establish  immediately  in  the  capital  of  Mexico  a  superior  junta  of 
my  royal  exchequer,  to  which  he  must  unite  as  president,  the  best 
being  composed  conformably  to  law  8.  tit.  3.  lib.  8.  of  the  regent  of 
that  audience,  the  fiscal,  &a 

Art.  15.  The  intendant  general,  and  every  one  of  those  of  pro- 
vince, must  have  a  second,  a  lawyer,  who  may  of  himself  exercise 
the  jurisdiction  in  matters  forensic,  civil  and  criminal,  in  the  capital 
and  in  his  particular  quarter,  and  who  may  be,  at  the  same  time,  as- 
sessor in  ordinary  in  all  affairs  of  the  intendancy,  supplying  the  place 
of  its  chief  in  his  absence,  sickness,  or  visits  to  his  provinces,  or  any 
other  cause;  it  being  understood  that  the  assessor  of  the  intendant 
general  must  be  assessor,  also,  in  every  thing  relating  to  the  superin- 
tendence of  my  royal  exchequer,  which  employs  him,  supplying  the 
place  there,  also,  in  case  of  defalcation,  sickness,  or  absence.  And 
that  the  said  vice  intendant  may  possess  all  the  requisites  which  his 
situation  demands,  they  must  be  examined  and  approved  by  my  con- 
suls, chanceries,  or  audiences,  and  shall  be  named  by  me  with  the 
consultation  of  my  chamber  of  Indies,  &c. 

Then  follow  various  clauses  relating  to  their  duty  in  watching  over 
the  general  police  and  good  government,  agriculture  in  all  its  branches, 
cotton,  silk,  cochineal,  &c.,  public  roads,  temples,  streets,  &c 

Art.  75.  -  Being  already  explained  in  general  the  obligations  of  the 
intendants  corregidores  of  their  provinces,  and  that  of  making  their 


3,58  Ordenanza  de  Iniendantes.  [Book  IV. 

subaltern  officers  fulfil  theirs  as  respects  the  administration  of  justice, 
and  political  and  economical  government,  upon  which  depends  the 
augmentation  and  happiness  of  <ny  subjects,  they  must  preserve  the 
following  rules  as  regards  the  third  class  belonging  to  their  cognisance, 
which  is  that  of  my  royal  exchequer. 

Art.  76.  The  direction  in  chief  of  my  royal  rents  which  are 
established,  or  may  be  established,  in  the  circuit  of  my  said  kingdom, 
and  that  of  whatever  dues  may  belong  now  and  always  to  my  royal 
fisc,  in  whatever  manner,  will  be  conducted  in  future  under  his 
exclusive  inspection  and  cognisance,  with  all  accompanying,  depen- 
dent upon,  or  annexed  to  it,  without  distinction,  whether  the  branches 
be  administered  for  my  own  account, or  be  rented,  or  be  in  the  name 
of  others;  and  I  ordain  and  declare,  besides,  that  the  forensic  juris- 
diction granted  by  law  2.  tit.  3.  lib.  8.  to  the  royal  officers  for  the 
collection  of  the  effects  and  branches  of  my  royal  treasury,  it  is  under- 
stood now  united  in,  and  transferred  to,  the  intendants  in  their 
respective  provinces,  to  the  absolute  exclusion  of  those  ministers  of 
the  royal  exchequer,  who  will  remain  with  this  title  for  the  future, 
together  and  individually,  with  that  of  contadors  and  treasurers, 
although,  always  subject,  as  heretofore,  to  securities  and<  a  joint 
responsibility  as  far  as  this  regards  them,  and  subordinate  to  these, 
my  new  magistrates,  looking  to  them  as  their  chiefs  and  superiors. 
Nevertheless,  these  ministers  will  take  in  their  charge  the  obligation 
which  is  now  held  by  the  royal  officers  to  administer  and  collect  what 
belongs  to  my  royal  fisc,  in  the  branches  which  are  now  in  their 
charge,  exercising  all  the  co-active  economical  powers  which  may 
effect  the  one  and  the  other,  with  the  difference  that,  in  cases  where 
it  may  be  necessary  to  proceed  judicially  against  the  debtors  to  the 
fisc,  they  may  proceed  to  prosecute  and  follow  up  the  demand  in  my 
name,  before  their  respective  intendant  or  sub-delegate,  so  that,  using 
the  jurisdiction  which  is  thus  declared  to  them,  tliey  may  despatch 
the  orders  in  course,  and  conformable  to  justice. 

Art.  77.  In  order  to  effect  this,  and  that  the  orders  and  decrees  of 
the  intendants  in  respect  to  this  branch,  and  that  of  war,  may  be 
carried  into  execution  in  all  the  districts  of  their  provinces  by  persons 
duly  authorised,  they  will  nominate  as  well  in  the  head  cities  of  the 
governments,  political  and  military  which  are  suffered  to  remain, 
(except  those  of  Yucatan  and  Vera  Cruz,)  as  in  the  other  cities  and 
towns  which  are  well  populated,  and  especially  where  there  may  be 
a  treasury  of  my  royal  exchequer,  although  this  may  be  of  an  inferior 
class.  Sub-delegates  for  the  forensic  part  only  of  these  two  depart- 
ments, in  the  understanding  that,  in  the  head  cities  and  districts  of  the 
said  governments,  the  said  appointment  must  fall  upon  the  governors 
themselves,  as  is  ordered  in  the  Sth  article;  and,  also,  that  in  the 
other  places  indicated,  and  their  respective  territories,  in  no  event 
must  the  alcaldes  be  elected,  and  less  the  contadores  or  treasurers,  or 
others,  administrators  of  any  branch  of  my  fisc;  but  be  confided  to 
persons  private  and  of  the  best  repute  and  necessary  standing,  by 
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previous  report  of  persons  who  can  give  it  with  due  acquaintance, 
declaring,  as  I  now  declare,  that  the  military,  as  far  as  their  appoint- 
ment of  sub-delegate  to  their  respective  intendant,  must  be  subor- 
dinate to  him,  and  that  the  faculties  of  the  said  sub-delegates,  and 
those  of  the  others  ordered  by  the  12th  article  to  be  established,  as  far 
as  regards  the  aforesaid  two  branches,  are  only  to  extend  to  causes 
which  they  may  set  on  foot  themselves,  or  may  be  passed  to  them  in 
summary  by  any  lower  officers  of  my  custom-house,  until  they  are 
brought  to  a  point  for  sentence;  for  in  this  state  ihey  must  be  renntted 
to  the  intendant  of  the  province  for  pronouncing,  with  the  advice  of 
his  assessor,  what  may  appear  just. 

Art.  78.  As  regards  the  exercise  of  the  forensic  jurisdiction  in  the 
processes  and  affairs  of  my  exchequer,  the  intendants  must  take 
cognisance  exclusively,  and  to  the  absolute  separation  of  all  other 
magistrates,  tribunals,  and  audiences  of  that  kingdom,  with  the  sole 
exception  of  the  superior  Junta  of  exchequer;  and  this  will  also 
actuate  in  all  causes  in  which  my  treasury  may  have  any  interest  or 
any  injury,  or  which  may  belong  to  any  branch,  or  any  dues  which 
may  be  in  administration  or  rented,  as  well  in  respect  to  recoveries, 
as  in  all  incidental  matters,  so  that  no  intendant,  not  even  the  one  of 
Mexico,  as  regards  his  district,  will  admit  from  any  one  recourse  or 
appeal,  unless  it  be  to  the  said  superior  junta  in  cases,  and  with 
respect  to  things,  which  admit  of  it,  in  the  same  manner  that  from  the 
decrees  of  this  last  none  can  be  made  but  to  my  royal  person,  and  by 
the  private  channel  of  the  Indies;  and  it  must  be  observed  that  the 
superintcndant  sub-delegate  must  not  be  present  when  there  is  a 
motion  to  appeal  from  a  sentence  which  he  has  given  as  intendant 
of  province  in  his  direct  charge,  neither  can  the  assessor  of  the  super- 
intendancy,  if  it  has  been  pronounced  by  his  advice,  &c. 

Art.  81.  The  intendants  shall  also  be  exclusive  judges  of  the 
dependencies  and  causes  which  may  occur  in  the  district  of  their 
prov^inces,  about  sales,  compositions,  and  divisions  of  lands,  whether 
realengos,  or  of  my  dominion:  the  possessors,  and  those  who  pretend 
to  new  concessions  of  them,  having  to  represent  their  rights,  and 
reduce  to  form  their  demands  before  the  intendants  themselves,  in 
order  that  these,  when  they  are  duly  informed  of  these  affairs  by 
means  of  a  promoter  of  my  royal  fisc,  whom  they  shall  appoint,  they 
ma^  determine  upon  them  according  to  right,  with  the  advice  of 
the   usual  assessor,  and  admit  appeals  to  the  superior  junta  of 
exchequer,  or  render  an  account  to  this,  if  the  interested  do  not  wish 
to  appeal  with  the  original  process,  when  they  judge  this  in  a  state 
for  despatching  the  title;  in  order  that,  when  it  is  seen  by  the  junta, 
it  may  be  returned  either  that  it  may  be  despatched,  if  no  objection  is 
made,  or  that,  before  despatching  it,  the  alterations  may  be  made 
which  that  junta  may  point  out  and  advise;  by  which  means,  and 
without  new  impediments,  the  corresponding  confirmations  may  be 
made,  which  will  be  drawn  out  by  the  superior  junta  itself,  it  pro- 
ceeding in  the  matter,  as  also  the  intendants,  his  sulMlelegates,  and 
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the  others,  agreeably  to  what  is  ordained  in  the  royal  instruction  of 
15th  October,  1754,  in  as  far  as  it  is  not  opposed  to  what  is  now 
decreed  by  ihis^  without  losing  sight  of  the  salutary  dispositions  o/ the 
laws  which  are  therein  cited,  and  that  of  9.  tit.  12.  lib.  4. 

Art.  83.  They  will  likewise  take  cognisance  in  all  cases  of 
prizes,  shipwrecks,  vessels  in  distress,  and  vacant  property,  be  this 
in  whatever  manner  it  may,  as  well  for  the  examination  thereof,  as 
to  put  it  in  a  way  of  recovery,  and  of  applying  them  to  my  royal 
exchequer,  the  necessary  steps  being  first  adopted  according  to  right, 
and  giving  me  an  account  of  all  by  the  private  channel  of  the  Indies, 
in  order  that,  by  that  way,  an  understanding  may  be  had  with  the 
respective  tribunals,  and  the  decrees  which  may  be  advisable,  may 
be  communicated  to  the  intendants  themselves. 

Art.  306,  Gives  to  this  instruction  and  ordinance  the  force  of  law; 
all  other  dispositions,  establishments,  customs,  or  practices,  to  the 
contrary  are  revoked;  any  interpretation,  or  amplification  is  prohi- 
bited, and  it  is  ordered  to  be  observed  by  all  the  tribunals  and  chiefs, 
secular  and  ecclesiastical,  and  by  all  and  every  one  whom  it  concerns, 
avoiding  all  discussion  or  hindrance. 

December  4,  1786. 


TITLE  VII. 

CXISTOM  OR  UNWRITTEN  LAW,  FROM  EL  ABOGADO  AMERICANO. 

<'  Custom  is  unwritten  law  that  has  been  introduced  by  use. 
In  order  to  be  such,  and  not  vicious,  (corruptola,)  it  is  required  that 
the  usage  be  that  of  the  people,  or  of  the  greater  part  of  them,  for 
the  space  of  10  years,  and  that  it  be  in  harmony  with  the  general 
utility.  Two  uniform  judgments  or  sentences  are  one  of  the  prooft 
of  custom.  A  legitimate  custom  has  the  force  of  law;  derogates  the 
former  law  that  is  contrary  to  it,  and  interprets  the  doubtful  law; 
from  whence  it  is  said  that  there  is  a  custom  beyond  the  law,  con- 
trary to  the  law,  and  according  to  the  law." 

Manual  del  Abogado,  1  vol.  p.  3. 

Partida,  I.  tit.  2,  treats  of  usage  and  custom,  and  accords  with  the 
above. 

Manual  del  Abogado,  America,  lib.  3,  tit  5,  vol.  2,  p.  16. 

Ssc.  1.  Definition  of  judge. 

Sec.  2.  Who  cannot  be  judge. 

Sec  3.  What  age  is  requisite  in  order  to  be  judge. 

Sec.  4.  Concerning  the  assessor. 

Sec.  5.  The  judge  is  ordinary  or  delegated.  Ordinary  is  he  who 
exercises  jurisdiction  in  his  own  name  by  the  prcper  right  qf  his 
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office.  Delegated  is  he  who  exercises  jurisdiction  by  order  of  the 
supreme  authority  y  or  of  the  ordinary  judge  who  commissions  him 
for  some  particular  case. 

Sec.  6.  Jurisdiction  is  the  power  of  taking  cognisance  of  and 
deciding  civil  and  criminal  causes.  With  it  goes  united  empire^ 
(el  imperio,)  which  is  armed  power;  that  is  to  say,  the  power  of 
causing  the  decisions  to  be  executed,  and  it  is  divided  into  absolute 
and  mixed:  absolute  empire  is  the  power  of  administering  justice 
in  causes  in  which  the  punishment  may  be  inflicted  of  death,  loss 
of  member,  or  perpetual  banishment:  mixed  is  the  power  of  taking 
cognisance  of,  and  determining  civil  causes^  and  criminal  cartses, 
in  which  the  sentence  is  less  severe  than  those  above  mentioned. 

Sec.  7.  Jurisdiction  is  divided  into  ordinary,  delegated,  and  pro- 
rogated. The  ordinary,  which  is  also  called  proper^  is  that  which 
belongs  to  the  magistrate  by  the  proper  right  of  his  office.  The 
delegated,  which  is  also  called  mandada,  (literally,  commanded  or 
sent,)  is  that  which  one  exercises  in  the  name  of  the  ordinary 
judge,  in  the  form  and  with  the  limitations  that  he  grants  for  a 
certain  and  part icnlar  case.  Lastly,  the  prorogated  is  that  which, 
by  the  express  or  tacit  consent  of  the  parties,  is  extended  to  persons 
or  causes,  to  which  it  was  incompetent. 

Sec.  8.  It  is  an  axiom  that  the  delegate  cannot  sub-delegate;  bat 
the  judge  who  is  delegated  by  the  supreme  authority  may  do  it  as  if 
he  were  the  ordinary  judge;  and  the  judge  delegated  by  the  ordinary 
may  also  sub-delegate  the  causes,  provided  they  have  been  litigated 
before  the  latter. 

Sec.  9.  There  are  some  things  which  cannot  be  delegated  except 
under  certain  limitations.  In  the  first  place,  the  absolute  empire  (el 
mero  imperio)  cannot  be  delegated,  except  on  account  of  the  just  and 
necessary  absence  of  the  delegating  judge,  and  then  only  until  sen* 
tence,  which  must  be  given  by  him.  In  the  second  place,  neither 
can  be  delegated  the  appointment  of  guardians  or  cmrators,  nor 
causes  in  which  the  matter  in  controversy  exceeds  the  value  of  three 
hundred  maravedis  of  gold,  except  in  the  case  mentioned,  of  absence, 
and  that  of  a  great  pressure  of  business  in  the  public  service.  Law 
6,  tit.  10,  book  11,  of  the  Novisima  Recopilacion,  permits  the  ordi^ 
nary  judge  to  appoint  a  substitute,  if  he  be  sick  or  absent,  for  any 
lawful  cause;  and  if  there  be  regidors  in  the  town,  what  is  observed 
is,  that  in  such  cases,  the  first  regidor  exercises  the  jurisdiction,  and, 
in  default  of  him,  the  second,  &c. 

Sec.  10.  Delegated  jurisdiction  is  ended:  1.  By  the  revocation  of 
the  delegating  judge.  2.  By  the  death  or  loss  of  office  of  the  dele- 
gating judge  before  the  citation.  3.  By  the  promotion  of  the  dele- 
cted judge,  if  he  equal  or  exceed  in  rank  the  judge  by  whom  he 
was  delegated.  4.  By  the  lapse  of  a  year  without  making  use  of 
the  delegation.  5.  By  the  death  of  the  person  delegated,  unless  it 
was  not  granted  to  him  as  an  individual,  but  as  holding  some  digni- 
ty OF  office;  for,  in  this  case,  the  successor  will  continue  in  the  dele- 
Vol.  I. 


S6S  Custom  or  Unwritten  Law.  [Book  IV. 

gation,  because  the  office  never  dies.  6.  By  the  conclusion  of  the 
business  or  time  for  which  it  was  granted. 

Sec.  11.  Jurisdiction  is  prorogated  by  the  express  or  tacit  consent 
of  the  parties,  as  was  said  in  the  definition:  by  the  express y  as  if  two 
persons  agree  to  submit  themselves  to  a  judge,  who,  in  respect  to  both 
or  one  of  them,  was  not  competent,  provided  the  cause  can  be  litiga* 
ted  (puedo  actuarse)  before  him;  by  the  tacit,  as  if  the  defendant 
contests  the  suit  before  an  incompetent  judge,  without  objecting  the 
incompetency,  or  as  if  the  plaintiff  resorts  to  a  judge  incompetent  as 
respects  himself,  and  before  that  judge  a  cross  demand  is  set  up  by 
the  defendant,  to  which  cross  demand  the  plaintiff  will  be  obliged  to 
plead.  It  is  disputed  whether  prorogation  can  be  extended  from 
place  to  place,  and  from  time  to  time;  and  the  opinion  that  denies 
that  it  can,  appears  more  probable,  because  the  judge,  when  out  of 
the  place  or  time  for  which  he  is  appointed,  is  no  more  than  a  pri- 
vate person  without  any  jurisdiction. 

Sec.  1 2.  It  is  also  usual  to  divide  jurisdiction  into  eontentious,  or 
compulsory  and  voluntary.  The  former  is  that  which  is  exercised 
over  even  those  who  are  not  witting;  that  is,  the  jurisdiction  which 
the  superior  or  judge  has  over  those  subject  to  him;  the  latter  is,  that 
which  is  exercised  between  those  who  are  uniting,  withottt  justice 
being  Jormally  administered;  as  when  there  is  made  before  the  judge 
any  adoption,  mannmission, emancipation, or  other  similar  acts.  The 
first  is,  strictly  speaking,  jurisdiction,  the  second  not  so.  Some  call 
the  prorogated  jurisdiction  voluntary.  Lastly,  there  is  another  division 
of  jurisdiction  into  exclusive  and  accumulative:  exclusive  is  that 
which  deprives  other  judges  of  the  cognisance  of  the  cause,  as  that 
which  is  possessed  by  one  delegated  by  a  judge  superior  to  the  judge 
of  the  district;  and  accumulative  is  that  by  which  a  judge  may  take 
cognisance  beforehand  of  the  same  causes  as  another,  that  is  to  say, 
anticipate  him  in  taking  cognisance  of  the  same. 

Skc.  13.  As,  in  order  to  exercise  jurisdiction,  it  is  not  sufficient  thai 
one  be  a  judge,  but  he  ought  also  to  be  competent,  it  is  necessary  to 
know  who  is  so  in  each  cause.  In  the  first  place,  it  is  to  be  observed 
that  every  judge  has  a  designated  territory,  within  which,  and  not 
out  of  it,  he  may  exercise  his  jurisdiction,  which  neither  is  extended 
to  all  the  persons,  nor  to  all  the  things  within  his  district,  because 
there  are  many  which,  being  exempted  from  the  ordinary  or  common, 
tee  only  subject  to  some  exciusrve  jurisdiction,  as  the  military,  that  of 
the  public  revenue,  (exchequer-hacienda  publica«)  the  ecclesiastical, 
and  various  others,  which  fail  not  to  introduce  confusion,  and  to  im- 
l^e  the  march  of  the  administration  of  justice. 

Sec.  14.  These  principles  being  established,  a  competent  judge  m 
civil  causes  is,  1st,  the  judge  of  the  place  where  the  defendant  ui 
domiciled,  or  was  when  he  contracted :  2d,  he  who  was  mentioned 
in  the  contract,  or  the  judge  of  the  place  in  which  it  was  made,  pro- 
vided the  defendant  be  foilnd  there  when  the  action  is  commenced: 
M^  the  judge  of  the  place  where  the  thmgs  in  litigation  are  sitoated: 
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4th,  when  a  movable  thing  is  demanded  with  right  of  ownership, 
the  judge  of  the  plaice  in  which  the  defendant  shall  be  foimd  with  it, 
ahhough  he  be  a  resident  elsewhere  unless  he  give  sureties  de  esiar 
d  derecho:  5th,  iu  matters  of  the  accounts  that  guardians  or  curators 
ought  to  give,  the  judge  of  the  place  where  the  guardianship  or  cura- 
torship  was  administered:  6th,  in  possessory  causes  of  inheritances, 
the  judge  of  the  place  where  the  inheritable  things  are:  7th,  in  causes 
where  legacies  are  claimed,  if  they  are  specific,  the  judge  of  the  place 
where  they  are,  or  where  the  greater  part  of  the  property  of  the 
deceased  may  be,  or  where  the  heir  may  reside;  and  if  they  are  ge- 
neric, (in  kind,)  or  of  an  article  which  it  is  usual  to  count,  measure,  or 
weigh,  the  judge  of  the  first  two  places  indicated,  or  the  judge  of  the 
place  in  which  the  heir  commenced  paying  the  legacies,  unless  the 
testator  had  designated  the  place. 

[The  remaining  sections  of  this  title  are  irrelevant] 

Art.  83.  They  (the  intendants)  will  also  take  cognisance  in  all 
cases  of  prizes,  shipwrecks,  distress  of  ships,  and  vacant  property y  in 
whatever  manner  it  may  appear — ^as  well  for  the  examination  there- 
of, as  to  put  them  in  a  state  of  value,  and  for  applying  them  to  my 
royal  exchequer,  taking  previously  the  steps  required  necessary  by 
law,  and  giving  me  information  thereof  by  the  private  way  in  affairs 
of  Indies,  in  order  that  through  that  channel  instructions  may  be  issued 
to  the  respective  tribunals,  and  suitable  resolutions  maybe  communi- 
cated to  the  intendants  themselves. 

Solorzano — ^lib.  4.  cap.  25. 

Art.  23.  They  (the  commissaries  of  crazade)  have  also  tried,  in 
order  to  extend  their  jurisdiction,  to  bring  under  their  office,  adminis- 
tration, and  jurisdiction  the  stray  cattle,  and  any  other  property  lost 
or  vacant,  the  owner  of  which  is  not  known,  and  which  are  generally 
denominated  Bienes  de  Mostrenco;  and  also  of  all  those  who  die  in 
the  Indies  ab  intestate,  or  at  least  the  fifth  part  of  these.  This  is  like- 
wise denied  to  them  with  great  reason,  and  even  prohibited  by  some 
old  cedulas  of  the  14th  January,  1536,  and  14  Feby.,  1540,  renewed 
by  another  of  16  July,  1614. — L.  18.  tit  20.  lib.  1;  L.  11..  tit  5.  lib. 
5.  L.  6.  tit  12.  lib.  8.  Recop. 

24.  And  in  another,  given  in  Lerma  28th  October,  1602,  a  mandate 
which  the  religious  order  of  Merced  obtained  from  the  Nuncio  of  the 
Pope,  is  ordered  to  be  recalled  in  its  original,  and  sent  to  the  Royal 
Council  of  the  Indies,  for  this  property  to  be  exhibited  to  them,  and 
applied  to  them  alone  in  virtue  of  their  privileges,  and  for  the  redemp- 
tion of  captives;  and  it  assigns  as  the  reason  the  cedula  that  it  is  con- 
trary to  justice,  to  the  laws,  and  to  the  royal  cedulas,  agreeably  to 
which  alt  the  mostrenco  property  and  effects  belong  to  my  camara 
and  fisc. 

25.  In  proof  of  which  we  have  many  texts  and  authors  which  pro- 
nounce them,  and  declare  them  as  Regalias,  (L.  vacantia  et  per  tot 
c.  de  hon.  vacant.  L.  pen  c.  de  petit  bon.  Subl.  lib.  10.  tit  10. 1.  I.  L. 
7.  3,  8.  tit  13.  lib.  6.  Recop.  ubi  accv.  et  lat6  Sextur.  de  Regal,  lib.  2. 
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cap.  9.  Bocer.  d.  tract,  c.  3.  n.  26.  et  seqq.  DD  omnes  per  text.  en.  c 
1.  qu88  sint  Kegalia  in  feudis,)  and  as  such  they  should  be  picked  up, 
collected,  and  administered  by  the  royal  officers,  as  they  do  not  belong 
to  other  than  the  fisc,  if  no  especial  privilege  is  shown  by  which  it 
may  appear  that  this  has  been  conceded,  as  in  Spain  is  held  by  some 
portions  of  the  religious  order  of  Merced  and  of  the  Trinity,  for  the 
aforesaid  redemption  of  captives;  and  the  council  of  the  MesiOySO 
called  for  the  stray  beeves  applied  to  it 

26.  From  which  it  follows,  in  the  opinion  of  Antonio  Nebrixa,  (in 
dect.  verb,  mostrencos)  the  name  of  this  mostreucos,  when  they  ought 
to  be  called  Mestengos,  inasmuch  as  flocks  without  owner  belong  to 
the  order  of  Mesta^  whose  laws  dispose  of  the  same;  although  Covar- 
rubias  (in  thes.  Lingua;  castell.  verb,  mostrencos)  is  of  opinion  that 
they  are  called  mostrencos,  from  the  word  mostrando  (showing),  be- 
cause wherever  they  are  found  they  must  be  shown,  then  manifested 
and  advertised  publicly,  that  the  owner  may  be  sought;  and  be  not 
appearing  within  a  year  and  a  day,  they  remain  to  the  king,  and  are 
applied  and  adjudicated  to  his  fisc  and  royal  camara,  as  is  expressed 
in  the  laws  which  I  have  cited. 

27.  Nor  in  opposition  to  the  above  can  it  be  said,  that,  in  Spain 
the  commissary  general  and  council  of  cnizade  collect  and  administer 
this  property  mosirenco  and  ab  intestate,  and  take  cognisance  and 
judge  in  the  processes,  because  that  proceeds  from  laws, commissions, 
and  private  instructions  granted  to  them  to  that  eflfect.  These  are 
related  by  Perez  de  Lara  (see  note).  But  in  the  Indies  there  is  no 
such  concession,  but  on  the  contrary,  as  has  been  seen. 

28.  A  case  in  point.    Book  6,  chap.  6. 

Art.  1.  Of  the  property  called  mostrencos,  and  the  cause  of  their 
being  so  called,  I  said  something  in  another  chapter,  where  it  was 
spoken  of  whether  in  the  Indies  the  collection  and  administration 
belonged  to  the  commissaries  of  the  holy  cruzade:  what  I  have  now 
to  add  is,  that  all  movable  and  immovable  property  is  held,  and 
ought  to  be  held,  as  such,  which  have  an  owner  or  not;  or  in  case  of 
having  one,  are  lost,  and  without  him  appearing  who  may  be  the 
owner — after  a  year  and  a  day  of  steps  taken,  of  manifestations,  and 
advertisements  in  looking  for  him,  which  the  laws  of  the  Recop. 
direct  which  speak  of  the  matter,  and  which  is  treated  of  at  length  by 
Covarrubias,  Avendaflo,  Juan  Gutierrez,  Bobadilla,  and  other  authors, 
(see  note,)  and  in  particular  Licte.  Juan  de  Meneses,  who,  when  he 
held  the  office  of  fiscal  of  the  holy  cnizade,  upon  the  occasion  of  a 
right  to  this  property  being  claimed  by  some  titled  gentry,  and  the 
orders  of  Merced  and  Trinidad,  printed  in  tho  year  1618  a  very 
copious  argument  and  juridical  discourse  upon  the  subject 

2.  In  this,  his  first  and  most  judicious  conclusion  is,  that,  at  the 
present  time,  this  property  belongs  to  the  fisc  and  royal  camara,  like 
the  metals,  salt  works  and  treasures,  of  which  I  made  mention  in 
former  chapters;  and  for  this,  in  the  Recop.  de  las  Leyesde  CasiiUaj 
all  these  things  are  collected  under  one  title,  (Tit.  13.  lib.  6.  Recop. 


Tie.  VII.]  Custom  or  Unwritten  Law.  365 

CasLy)  which  says,  **0f  the  treasurers  and  miners  of  gold  or  silver,  or 
any  other  metal,  and  salt  works,  also  property  mostrencos  and  pro- 
perty found." 

3.  Because  as  princes  sovereign  are  universal  owners;  and  also  for 
the  protection  of  all  that  is  held  in  the  provinces  by  his  vassals,  as 
Seneca  has  well  said,  and  a  text  which  must  be  explained  in  this 
sense,  according  to  Cujacio  and  other  grave  authors,  (see  note);  when 
the  particular  owner  does  not  appear,  they  introduce  themselves  and 
put  themselves  in  his  stead,  and  have  incorporated,  and  do  now 
generally  incorporate^  this  property  of  mostrencos  with  their  royal 
crown,  making  this  of  the  number  and  quality  of  other  Regalias  of 
which  they  have  made  use,  and  now  use,  under  the  pretext  that  they 
want  all  for  the  good^  the  protection,  and  defence  of  the  same  pro- 
vinces, and  the  subjects  from  whom  it  is  derived,  as  is  shown  in  the 
chapter  upon  feudal  property,  (c.  1,  Quae  sint  Regalia  in  Feud,  ibi: 
Bona  vacantia,)  which,  in  treating  upon  the  said  Regalias,  compre- 
hended this  one  under  the  name  of  voi^ant  property.  Whence  Mateo 
de  Aflictis,  J.  M,  Novario,  and  all  who  commt  nt  upon  him,  make 
great  mention  of  this;  and  also  P^regrino,  Regnero  Sextino,  Henrico 
Bozerio,  Camilo  Borrelo,  and  the  rest  of  the  authors  who  have  writ- 
ten about  them  and  others  at  every  step,  (see  note.) 

4.  These  speak  of  the  customs  which  exist  respecting  thie  in  all 
nations,  and  the  name  which  is  generally  given  to  this  kind  of  pro- 
perty, and  the  various  species  into  which  it  is  divided,  all  of  which  is 
embraced  in  one  law  of  the  kingdom,  (Diet.  L.  b.  tit.  13.  lib.  6.  Recop. 
C(ist,y)  in  these  words — «<  Every  thing  which  may  be  found  in  any 
manner  mostrenco,  abandoned,  must  be  delivered  to  the  justice  of  the 
place  or  jurisdiction  in  which  it  may  be  found,  and  must  be  kept  a 
year;  and  if  the  owner  does  not  appear,  it  must  be  given  to  our 
camara.*'  Not  content  with  having  said  every  and  things  which  are 
words  or  expressions  so  universal  and  general,  as  is  notorious,  (see 
note,)  it  added,  "  in  whatever  manner  mostrenco,  abandoned,"  which 
is  more  universal  still,  and  in  its  nature,  by  all  the  rules  of  justice, 
extend  the  disposition  to  all  cases  and  to  all  things  found  in  whatever 
manner,  and  comprehend  not  only  things  alike,  but  even  those  which 
are  not  so,  or  may  appear  greater  than  what  is  expressed;  and  the 
same  is  shown  in  the  following  laws,  which,  by  only  saying  things 
found  and  mostrenco,  it  appes^red  to  them  to  have  said  all  that  was 
necessary  to  comprehend  all  those  which  should  be  found  without  an 
owner,  and  whose  ownership  was  uncertain,  as  well  animate  as 
inanimate,  for  it  is  not  permitted,  nor  are  distinctions  admitted  by 
the  laws  which  speak  in  words  so'general. — (L.  de  pretio  cum  vulg. 
de  publiciana  in  rem  act.) 

5.  And  even  more  to  the  purpose  is  a  whole  title  of  the  ordena- 
miento  real,  (tit.  12.  lib.  6;)  from  which  some  of  the  laws  of  the 
Recop.  have  been  taken,  which  title  satisfies,  by  having  but  a  sentence 
"of  the  things  found,  which  are  called  Mostrencos;*'  and  with  this 
it  was  judged  to  have  comprehended  as  many  species  of  these  as 
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coald  be  imagined,  and  it  put  us  in  the  line  of  another  doctrine,  which 
teaches  (see  note)  that  the  intention  of  the  statute  is  declared  by  the 
words  of  this  sentence: — from  it^  it  is  lawful  to  form  an  argument 
whereby  to  explain  it. 

6.  And  coming  nearer  to  the  municipal  justice  of  our  Indies,  the 
same  and  in  the  same  form  is  declared,  and  ordered  there  to  be  ob- 
served, by  the  cedulas  of  the  years  1536, 1540, 1602, 1614,  which 
I  have  cited  in  the  chapter  aforesaid,  in  conformity  to  which  the 
cruzade  and  the  religious  order  of  Merced  are  prohibited  from  inter- 
fering or  disturbing  this  property,  giving  for  reason  that  ail  belongs 
to  the  camara  and  fisc  of  his  Majesty. 

Solorzano,  book  3,  cap.  30. 

Art.  20.  If  the  fisc  is  the  plaintiff:  if  it  can  lay  an  action  in  the 
royal  audience. , 

Art.  21.  Reasons  in  favor;  also  the  persons  and  communities  who 
cannot  possess  Indians.    Recop.  lib.  6.  tit.  8.  law  12  and  13. 

Art.  22.  Yet  I  assert  the  contrary  in  the  case  where  a  private 
individual,  from  whom  the  fisc  demands,  or  claims  to  take  away  the 
encomienda,  should  have  some  lawful,  or  at  least  seeming  cause  for 
possessing  it:  for  I  find  that  the  meaning  is  very  general  of  the  afore- 
said for  as  many  as  plead,  or  would  wish  to  plead  about  encomiendas 
in  possession  and  those  in  property,  that  they  be  remitted  to  the 
supreme  council  of  Indies.  And  as  this  order  must  be  observed 
when  the  individual  claims  against  the  fisc,  so  also  when  the  fisc 
claims  from  the  individual:  for  these  actions  should  not  be  unequal 
or  operate  defectuously  as  the  laws  say,  and  their  doctors,  (see  note;} 
and  the  fisc  must  not  disdain  to  have  its  rights  (iqualised  with  those 
of  an  individual,  and  avail  itself  of  the  common  law  to  both,  only  in 
eases  where  it  is  especially  privileged. 

Art.  23.  In  feudal  questions  of  lordship,  this  and  the  vassals  plead 
in  one  tribunal.    The  fisc  uses  that  common  to  both. 

Art.  24.  And  to  this  the  cedulas  which  I  have  spoken  of  to  the 
contrary  are  not  repugnant,  nor  that  the  fisc  never  is  used  to  litigate 
when  it  is  not  of  possession;  for  those  have  their  mark,  and  are  used 
only  in  the  cases  which  they  mention,  viz:  where  the  fisc  is  holder, 
or  enters  with  this  express  intention,  and  he  with  whom  it  litigates  is 
not  the  possessor,  but  an  intruder  or  unjust  detainer  of  the  encomienda 
without  any  title,  not  even  pretended.  In  such  case  it  is  right  that 
the  royal  audiences  restore  it  to  the  fisc  instantly,  as  they  can  also 
do,  and  ought  to  restore  to  all  individiials  who  have  been  ejected  in 
fact,  agreeably  to  the  law  of  Malinas  and  its  commentaries,  which  I 
have  cited. 

Art.  25.  And  in  this  view  the  fisc  can  oblige  all  and  whatever 
possessors  of  encomiendas  by  an  edict  and  public  advertisement,  or  in 
any  form  which  may  appear  to  him  most  convenient,  to  appear  and 
exhibit  their  titles,  agreeably  to  a  cedula  of  1551,  in  chap.  IS,  of  the 
instructions  to'the  viceroy  of  Peru,  (see  note,)  of  which  mention  is  made 
by  Antonio  de  Leon.    For  although,  in  general,  nobody  is  obliged 
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Co  exhibit  to  another  the  title  of  his  possession  as  the  law  ordains, 
(see  note^)  this  is  limited  to  those  who  pretend  possession  of  things 
of  otherSyOr  when  opinion  is  against  them;  and  consequently,  in  any 
case  where  defence  is  made  under  pretext  of  feudal,  gratuitous,  or 
censual  right,  they  are  obliged  to  exhibit  it  according  to  the  common 
opinion  of  the  doctors,  (see  note,)  since  it  is  the  foundation  of  their 
intent;  and  not  making  the  exhibition,  the  presumption  is  against  liinx 
that  all  things  are  presumed  to  be  free;  so  in  matters  of  jurisdiction, 
says  Gregorio  Lopez  and  many  others,  (see  note,)  that  for  the  reason 
that  the  king  enters  by  founding  his  claim  upon  all  his  dominions, 
even  upon  lands  of  lords  and  of  prelates,  he  can  ask  these,  and  com- 
pel them  to  exhibit  the  titles  by  which  they  claim  their  rights. 


TITLE  VIII. 

POWERS  OF  VICEROYS,  CAPTAINS-GENERAL  AND  GOVERNORS,   FROM 

SOLORZANO'S  POLITICA  INDIAJ>f A. 

[translation.] 

Book  3— Chapter  S— Article  31. 

Because,  as  Carolo  Pascalio  says,  and  Calisto  Ramirez,  subjects 
have  no  obligation  to  investigate  or  know  the  orders  and  instructions 
of  a  secret  nature  which  are  given  to  the  viceroys,  in  which  bounds 
are  put  to  their  power,  for,  if  they  do  not  obey  them,  they  are  subject 
to  reprehension  or  punishment;  but  what  they  may  perform  must  be 
sustained,  because  they  are  in  quality  of  factors  or  substitutes  to  roy- 
alty, for  whose  actions  he  who  named  them  is  accountable,  and  put 
them  in  that  charge  which  is  indeed  conformable  to  right.* 

Book  S—Chapter  9—Jlrticle  14. 

But  although  this,  as  I  said,  proceeds  with  reference  to  common 
law,  and  it  is  fit  that  the  viceroys  and  governors  of  the  Indies  never 
cease  to  bear  it  in  mind,  siill,  as  regards  the  municipal  duty  of  these, 
the  whole,  or  almost  the  whole,  is  left  to  their  discretion  and  prudence; 
because,  in  the  conflict  or  concurrence  of  these  cedulas  (royal  provi- 
sions) and  orders  de  providende,  they  have  not  to  attend  so  much  to 
the  dates  and  orders  of  these  as  to  that  which  may  appear  for  them 
most  convenient  to  execute:  as  also,  what  the  merits  and  services  of 
those  who  have  presented  them  ask  and  require,  and  the  state  of 
things  in  their  countries  or  provinces,  the  government  of  which  is  com- 

*  L.  3.  ff.  de  pablieam,  §  fin.  inslit  de  M\gn  qa9  ee  qnfiei  dedic.    Cabedot  et  alii  apa 
Me.  d. «.  4  s.  78. 
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nutted  to  therp.  It- is  thus  recommended  to  them  in  the  royal  cednlas 
which  f  noticed  in  the  beginning  of  this  chapter^  and  others  of  the 
years  1567,  1605,  1610,  directed  to  the  viceroys^attbattimeiof  Peru, 
Toledo,  Monterey,  Moutesclaros. 

Book  3 — Chapter  lO—^/iriicle  25. 

This  calls  us  to  another  question  not  less  frequent  and  difficult,  upon 
which  I  have  seen  some  suits  adjourned  from  a  discord  of  opinions — 
I  mean  who  is  to  have  the  preference  of  two,  of  whom  one  obtained 
by  favor  from  the  court  a  special  encomihida  (Indian  tribute)  by  dis- 
pensation made  to  him  by  his  majesty;  and  another  obtained  the 
same  in  the  Indies  by  grant  of  the  viceroys  or  governors,  having  there 
power  to  do  it,  without  having  notice  of  the  other  from  his  majesty. 

I  judge  we  can  examine  and  easily  solve  this  question  as  respects 
the  right,  only  by  informing  ourselves,  and  looking  attentively  as  to 
the  fact  of  which  of  these  grants  of  the  same  objects  preceded  the  other; 
for,  if  we  suppose  the  vacancy  to  happen  in  the  Indies,  and  the  viceroy 
or  governor,  who  there  z'y,  as  the  king  himself^  made  the  appoint- 
ment lawfully  and  immediately,  and  in  exercise  and  use  of  his  fac- 
ulties, gave  the  title  and  possession  thereof  to  some  well  deserving 
person,  we  must  come  to  the  resolution  that  the  grant  of  this  same 
encomienda,  which  afterwards  may  be  found  to  be  made  by  the  king 
in  his  court,  is  of  itself  null  and  of  no  value  or  effect,  because  there  13 
no  vacancy  to  supply,  as  we  said  in  chapter  five,  on  account  of  its 
being  previously  occupied,  and  the  grant  made  in  proper  time;  and 
the  concession  made  in  the  name  of  the  king,  in  virtue  of  authority 
sufficient,  and  his  own  commission,  must  be,  and  must  remain  always 
firm  and  valid  as  if  himself  had  made  it.  Of  this  we  have  an  express 
text  in  speaking  about  what  is  done  by  the  procurators  of  Caesar,  (1. 1. 
deoff.  Proc.  Cocsar,)  and  others,  still  more  expressive,  which  decide 
upon  what  we  are  saying  upon  the  subject  of  gifts.* 

Book  ^--Chapter  12— Jirticle  1. 

Although  it  may  seem  that  enough  was  provided  for  the  mainten- 
ance of  peace,  and  for  justice,  in  the  provinces  of  the  Indies  by  the 
creation  of  audiences  and  magistrates,  of  which  mention  has  been 
made  in  the  preceding  chapters — still,  as  those  went  on  peopling  and 
distinguishing  themselves  so  much,  it  became  meet,  at  least,  in  the 
principal  parts,  such  as  Peru,  New  Spain,  &c.,  to  place  governors  of 
greater  weight,  with  the  title  of  viceroys,  who  should  also  act  as  pre- 
sidents of  the  audiences  there  residing,  and  who  should,  separately, 
have  in  charge  the  government  of  those  extensive  dominions,  and  of 
all  the  military  bodies  which  might  there  arrive,  as  their  captain  gene- 
ral; and  should  act,  watch,  and  take  care  of  all  which  royalty  in 

*  C.  81  if  qai,  12  dc  prob.  lib.  6,  ride  verba  apnd  Me.  d.  c  nmn .  35w 
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person  would  act  and  take  care  of  if  there  present;  and  should  be 
understood  to  be  suitable  for  the  conversion  and  protection  of  the  In- 
dians, the  spreading  of  the  Holy  Word,  the  political  administration, 
and  for  the  peace  and  tranquillity,  and  the  increase  of  things  spiritual 
and  temporal. 

Art.  3.  And  truly,  the  provinces  of  the  Indies  being,  as  they  are, 
so  distant  from  those  of  Spain,  it  became  necessary  that  in  these,  more 
than  any  other,  our  powerful  kings  should  place  these  images  of  their 
own,  who  should  represent  them  to  the  life,  and  efficaciously,  and 
should  maintain  in  peace  and  tranquillity  the  new  colonists  and  their 
colonies,  and  should  keep  them  in  check,  and  in  proper  bounds,  by 
such  a  dignity  and  authority  as  the  Romans  did  when  they  spread 
theirs  over  the  best  part  of  the  globe,  dividing  the  most  remote  into 
two  kinds,  which  they  called  consular  and  prelorean — ^the  emperors 
themselves  taking  the  government  of  the  principal  of  these  in  their 
own  hands,  and  charging  the  Senate  with  the  second;  and  giving  to 
diose  who  went  to  govern  the  first,  the  name  of  proconsuls,  and  to 
the  others  that  of  presidents — about  which,  we  have  entire  chapters 
in  law,  where  the  commentators  speak  of  this  more  extensively,  and 
an  infinity  of  authors. 

Art.  4.  Some  of  those  observe  (in  terms  of  which  we  speak,)  that 
to  those  proconsuls  or  presidents  may  be  likened  the  viceroys  of  the 
present  day,  although  this  is  not  agreed  to  by  Pedro  Gregorio,  who 
ssLjs  that  the  authority  and  power  is  greater  of  the  viceroys,  and  that, 
in  France,  very  rarely  was  such  a  dignity  granted,  except  to  a  brother 
or  child  of  the  prince,  or  one  designated  as  successor  to  the  empire; 
and  I  find  Bobadilla  of  the  same  opinion  —afterwards  Alciato  and 
others,  whom  he  names. 

{See  rtferences.) 

Art.  6.  But  however  this  may  be,  (their  similitude  to  other  titles,) 
it  is  of  little  importance.  What  i  reckon  as  certain  is,  that  the  person 
to  whom  there  is  the  greatest  likeness,  is  to  the  kings  themselves  who 
appoint  them  and  send  them  out,  generally  choosing  them  from  titled 
gentry,  and  the  most  worthy  in  Spain  of  his  chamber  counsel,  causing 
them,  in  he  provinces  which  are  entrusted  to  them,  to  be  looked  upon, 
as  I  have  said,  as  their  own  person — to  be  their  substitutes:  for  this 
is  properly  signified  in  the  Latin  word  proreges,  or  vicereges,  which, 
in  the  common  language,  we.  call  viceroys;  and  in  Catalonia  and  other 
parts  they  are  called  alterego,  on  account  of  this  ubiquity  of  likeness 
or  representation,  which  is  also  treated  of  in  some  chapters  of  com- 
mon law,  and  the  laws  of  the  Partidas;  and  which  are  described  ex- 
tensively by  Budeo,  Casaneo,  and  other  authors. 

{See  references.) 

Abt.  7.  From  which  it  happens  that,  regularly,  in  the  provinces 
which  are  entrusted  to  them,  and  in  every  case,  and  in  all  things 

Vol.  L— 49 
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which  are  not  especially  excepted,  they  possess  and  exercise  the  same 
power,  authority,  and  jurisdiction,  with  the  king  who  names  them; 
and  this  not  so  much  as  a  delegation  as  in  the  common  way,  as  is 
proved  by  the  texts,  and  by  the  doctors  already  quoted,  and  a  number 
of  others  which  are  cited  by  Avendano,  Humada,  Cordan,  Tollada, 
Bobadilla,  Calisto  Remirez,  Berarto,  and  others  of  the  moderns,  and, 
in  particular,  Juan  Francispo  de  Ponte,  and  J.  M.  Novario,  who  have 
written  especial  and  copious  treatises  upon  the  office  and  power  of  the 
viceroys,  and  who  reprove  Fontanela,  who,  in  too  general  terms,  calls 
it  delegated:  and  to  these  I  add  the  latest,  Marco  Zuerio,  who,  in  one 
of  his  political  emblems,  expressed  well  this  representation  with  the 
painting  of  a  seal,  which,  the  wax  being  warm,  receives,  in  which  it 
is  stamped  t)r  printed,  with  the  addition  of  the  letters  for  motto,  alter 
et  idem^  and  he  applies  it  to  this  communication  and  representation 
which  the  kings  make  of  their  majesty  to  the  viceroys  whom  they 
send  to  govern  provinces  where  themselves  cannot  be  present,  they 
remaining  with  their  power  entire,  although  it  be  transmitted  or 
transferred  from  one  to  others. 

Art.  8.  And,  approaching  nearer  to  the  municipal  right  of  our 
Indies,  almost  every  thing  which  relates  to  this  great  power  and  dig- 
nity of  viceroys  will  be  found  in  the  c6diilas  which  I  have  already 
quoted,  and,  in  particular,  that  part  regarding  their  representation  in 
one  issued  at  the  Escorial  19th  July,  1614,  from  whicli  is  inferred 
"  that,  to  the  viceroys,  there  is  and  must  be  observed  the  same  obedi- 
ence and  respect  as  to  the  king,  without  putting  the  least  difficulty, 
contradiction,  or  interpretation,  under  the  penalty  of  those  who  should 
contravene,  incurring  the  punishments  ordained  by  law,  who  do  not 
obey  the  royal  orders,  and  the  others  Xvhich  are  there  marked  and 
related." 

{See  references.) 

Art.  9.  And  all  this  is  very  right;  for,  wherever  the  representation 
of  another  is  given,  there  is  the  true  copy  of  that  other,  of  which  the 
image  is  produced  or  represented  agreeably  to  the  understanding  of  a 
text,  and,  as  Tiraquelo  explains  at  great  length,  and  other  authors; 
and,  in  general,  this  representation  is  more  resplendent  when  the 
viceroys  and  magistrates  are  further  removed  from  the  masters  who 
influence  and  C9mmunicate  it  to  them,  as  Plutarch  finely  expresses  it 
by  the  example  of  the  moon,  which  becomes  of  greater  size  and 
splendor  in  proportion  as  she  removes  from  the  sun,  which  is  the  ob- 
ject which  gives  her  that  splendor. 

Art.  10.  From  all  which  I  infer,  in  the  first  place,  that  this  vice- 
royal  power  and  dignity  being  of  this  nature,  and  so  great  as  has  been 
said,  and  that  it  has  to  be  exercised  in  so  many,  and  such  arduous 
affairs  and  cases  as  occur  generally  in  the  Indies,  the  prince  ought  to 
look  well  to  the  persons  he  chooses  and  sends  upon  these  employ- 
ments; since,  even  in  those  of  oidors  and  other  ministers  of  less  note, 
I  demonstrated  the  necessity  of  the  same  caution  in  other  chapters; 
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and,  as  to  governors  who  are  sent  to  new  provinces  or  warlike,  this 
is  adverted  to  in  elegant  expressions  by  Cassiodoro. 

{See  references.) 

Art.  11.  And  the  Padre  Josef  de  Acosta  is  not  less  elegant  in 
treating  of  the  qnalities  of  the  viceroys,  when  he  says  that,  if  the 
Romans  took  so  much  pains  to  send  to  their  remote  provinces,  and 
such  as  were  lately  conquered,  men  of  the  first  choice,  perfect  and 
experienced,  whom  they  knew,  and  scarcely  trusted  others  than  the 
very  consuls  of  their  own  city— much  greater  pains  are  required  with 
viceroys  for  the  New  World,  which  is  so  much  farther  distant  from 
the  eyes  of  their  kings,  and  is  composed  of  so  many  diflferent  nations 
and  mixtures  of  people,  and  comprehends  so  many  new  provinces, 
in  which  every  day  there  occurs  some  new  and  unthought  of  affairs 
— where  mutiny  and  sedition  are  contemplated — where  sudden  and 
dangerous  changes  are  experienced — where  municipal  laws  are  not 
known,  or  not  found  sufficient  for  every  case:  and,  if  we  wish  to 
make  use  of  the  Roman  code,  or  the  Castilian,  these  do  not  square 
with  those  of  the  country — and  the  very  state  of  the  republic  is  so 
inconstant,  varied,  and  different  in  itself  every  day,  that  things  which 
yesterday  might  be  judged  and  considered  as  very  straight  and  regu- 
lated, to-day  would  become  unjust  and  pernicious. 

Book  5— Chapter  13— Page  S76—J9rlicle  2. 

The  first  established  rule  and  sentence  is,  that  viceroys  can  act  and 
despatch  in  the  provinces  of  their  government,  in  cases  which  have 
not  been  especially  excepted,  all  that  the  prince  who  named  them 
might  or  could  do  if  he  were  himself  present;  and  for  this  reason 
and  cause  his  jurisdiction  and  power  must  be  held  and  judged  more 
as  a  thing  established  than  delegated. 

{See  references,) 

Art.  3.  All  which  is  indeed  conformable  to  the  purpose  for  which 
these  honorable  and  pre-eminent  employments  were  instituted,  which 
was,  as  it  appears,  that  subjects  who  live  and  reside  in  such  remote 
provinces  may  not  be  obliged  to  go  and  seek  the  king,  who  lives  so 
far  off;  and  that  they  may  have  near  to  them  a  substitute  of  his,  to 
whom  they  can  apply;  with  whom  and  of  whom  they  can  treat: 
they  can  ask  and  obtain  all  which  they  might  expect  from  the  king 
himself,  or  obtain  from  him  even  in  those  things  requiring  power,  or 
especial  provision,  as,  after  Andres  of  Milan  and  Francisco  de  Ponte, 
is  explained  well  by  Capiblanco,  Mastrillo,  Gambacurta,  and  others, 
who  treat  of  this.  And  speaking  of  this,  the  lawyer  Ulpiano  dares 
to  say,  in  an  absolute  style,  "  that  there  is  no  case  in  the  provinces 
which  cannot  be  despatched  by  them;*'  and  the  same  doctrine,  with 
many  examples  to  confirm  it,  are  taught  to  us  by  many  other  texts 
of  law,  civil,  canonical,  and  royal. 
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[See  references,) 

Art.  4.  In  particular  passages  relating  to  viceroys  of  the  Indies, 
we  have  an  infinite  number  of  c^dulas  which  decide  this  and  assert 
the  same,  which  can  be  seen  in  the  first  volume  of  those  in  print 
from  page  237;  and,  besides  these,  another  still  of  a  fresher  date 
given  at  St.  Lorenzo,  19th  July,  1614,  which  orders,  generally, 
"  that  the  viceroys,  as  holding  the  place  of  the  king,  can  act  and 
decree  in  the  same  manner  as  the  royal  person,  and  must  be  obeyed 
as  one  holding  his  authority,  without  replying,  without  interpreta* 
tion,  under  the  penalties  to  which  are  subjected  those  who  do  not 
obey  the  royal  commands,  and  such  laws  as  may  be  imposed  by 
them;  and  that  which  they  ordain  and  command,  the  king  will 
hold  as  firm  and  valid." 

{See  references.) 

Art.  5.  All  which  is  certain,  and  in  such  manner  that,  even  when 
they  exceed  their  powers  or  secret  instructions,  they  must  be  obeyed 
like  the  king  himself,  although  they  may  transgress,  and  are  after- 
wards punished  for  it,  as  I  have  already  said  in  other  chapters;  and 
Mastrillo  expresses  it  at  some  length,  in  speaking  of  the  practice  of 
these  secret  instructions,  and  the  form  which  must  be  observed  in 
them.  And  the  reason  of  this  is,  because  we  must  almost  presume 
in  favor  o£  the  viceroys;  an/1  what  they  do  we  must  consider  as 
done  by  the  king  who  appointed  them,  as  is  said  in  many  texts,  and 
by  several  authors. 

{See  references,) 
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And  by  another  cfedula  in  Madrid,  27th  October,  1535,  it  is  per- 
mitted that  the  ancient  conquerors,  and  other  well  deserving  persons 
in  the  Indies,  be  remunerated  and  acconunodated  with  lands  and 
possessions  there,  and  that,  amongst  these,  the  most  worthy  should 
be  preferred;  which  c6dula  is  very  just,  and  now  can  be  entorced  by 
the  viceroys  without  contravening  that  of  1591,  when  the  merits 
were  worthy  of  satiffaction^  because  the  interest  of  kings  is  not 
small  to  give  compliance  to  it,  nor  is  it  new  to  give  a  premium  to 
old  services,  as  I  have  said  in  other  places. 
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TITLE  IX. 

GOVERNMENT  OF  THE  ISLAND  OF  CUBA. 

to 

The  island  is  divided  into  two  provinces,  whose  capitals  are  the 
Havana  and  St  Jago  de  Cuba. 

The  governor  and  political  chief  of  the  former  is  captain-general 
of  the  island,  and  that  province  extends  to  Puerto  Principe. 

The  governor  of  the  latter  has  jurisdiction  over  the  remaining 
part  of  the  island,  which  embraces  the  province  of  Cuba,  whose 
government  is  given  to  a  military  officer,  who  is  political  chief  in 
his  province;  and,  in  military  matters,  is  subordinate  to  the  captain- 
general. 

Both  governors  have  jurisdiction  in  military  controversies  only. 

His  Ex.  Don  Juan  Ruiz  de  Apodaca,  in  compliance  with  a  law 
of  the  9th  October  last,  (1812,)  regulating  the  powers  of  courts,  de- 
clared that  his  jurisdiction,  civil  and  criminal,  in  ordinary  cases,  was 
at  an  end,  and  ordered  all  causes  then  pending  before  him  to  be  trans- 
ferred to  the  auditior,  Lt.  Gov.  Leonardo  del  Monte,  to  be  deter- 
mined according  to  the  law  referred  to.  Military  jurisdiction  was 
reserved  to  the  governor. 

The  former  governors  of  Cuba  were  governors  of  the  whole 
island.  In  the  time  of  Pedro  Yaldes  it  was  finally  determined  that 
the  captaincy-general  of  the  whole  island  should  be  annexed  to 
the  governor  of  Havana,  leaving  the  governor  of  the  province  of 
Cuba  political  and  military  governor  in  the  district  under  his 
conamand. 

In  both  governments  there  are  six  lieutenant  captaincies.  In  that 
of  the  captain-general  are  those  of  Puerto  Principe,  Cuatro  Villas 
and  Filipinas.  In  that  of  Cuba,  those  of  Baracoa,  Bayamo  and 
Hoguin.  These  lieutenants  exercise  jurisdiction  in  military  causes, 
with  appeal  to  the  captain-general;  but  not  in  civil  matters. 

There  is,  in  this  branch,  a  superior  tribunal  of  secondary  instance, 
which  is  the  au«lience  sitting  at  the  city  of  Puerto  Principe,  and  com- 
posed of  two  chambers  (solas)  and  nine  judges  (minisiros).  It  was 
formerly  presided  by  the  captain-general  of  the  island,  but  now  by 
its  regent. 

In  all  the  towns  and  villages  of  the  island,  there  are  corporations, 
ayuntamientos,  elected  annually  by  the  people,  agreeably  to  the  con- 
stitution. ^And  when  judicial  jurisdiction  is  exercised  bv  them,  and 
the  political  and  economical  government  by  the  judge  o/  letters  and 
the  constitutional  alcaldes,  the  circuit  judges  and  district  captains  are 
suppressed. 

The  ayuntamiento  now  consists  of  two  alcaldes,  elected  annually; 
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twelve  regidors,  one  half  renewed  annually;  two  attorneys,  {procu- 
radorea)  one  renewable  annually;  one  secretary.  This  body  is  pre- 
sided by  the  captain-general  of  the  island. 

The  principal  tribunals  are: 

The  captaincy-general,  with  jurisdiction  in  military  matters  only. 

The  courts  of  the  judges  of  letters,  {juez  de  letras^)  of  whom  there 
is  one  for  every  twenty-five  thousand  souls.  They  have  original 
jurisdiction  in  civil  and  criminal  matters. 

The  court  of  constitutional  alcaldes  having  concurrent  jurisdiction 
with  the  last  mentioned,  but  exclusively  in  cases  first  brought  before 
it  (a  prevencion):  appeal  lies  from  these  to  the  territorial  audience. 

The  tribunal  del  consulado,  having  jurisdiction  in  mercantile  mat- 
ters. It  consists  of  a  prior,  two  consuls,  an  assessor,  and  a  clerk. 
From  this,  appeal  lies  to  the  tribunal  of  algadas  in  matters  of  cod- 
siderable  amount.  This  is  presided  by  the  captain-general,  and 
consists  of  two  members,  whom  he  chooses  from  among  four  who 
are  proposed  by  the  parties,  and  one  assessor.  The  clerk  of  the 
consulado  serves  also  in  this. 

The  administration  of  the  royal  treasury  of  the  island  is  pre- 
sided by  the  superintendant  general  residing  at  Havana,  and  two 
intendants  of  provinces  in  Puerto  Principe.  The  superintendant  is 
president  of  the  tribunal  of  accounts,  of  the  board  of  tythes,  of  the 
superintendency  of  the  cruzada,  judge  conservator  of  the  national 
lottery.  He  presides  in  the  tribunal  in  the  trial  of  suits  concerning 
the  public  treasury;  and  from  this,  appeal  lies  to  the  superior  board, 
which  is  presided  by  the  superior  accountant  instead  of  the  court  of 
account  of  Mexico,  where  such  appeals  were  formerly  carried. 

The  tribunal  of  superintendence  of  tobacco  is  composed  of  a 
superintendant,  assessor,  fiscal  and  clerk.  Appeal  lies  from  it  to  the 
supreme  court  of  justice  in  Spain. 

The  tribunal  of  marine,  presided  by  the  commandant  general. 


TITLE  X. 

CONSTITUTIVE  ACTS  OF  THE  MEXICAN  FEDERATION. 

The  Supreme  Executive  Power^  provisionally  appointed  by  the 
sovereign  Mexican  Congress,  to  all  to  whom  these  presents  shall  come, 
greeting:  Know  ye,  that  the  sovereign  Constituent  Congress  has 
decreed  as  follows: 

The  sovereign  Constituent  Mexican  Congress  has  thought  proper 
to  enact  the  following  Constitutive  Act  of  the  Federation, 
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Form  of  government  and  Religion. 

Art.  1.  The  Mexican  nation  is  composed  of  the  provinces  formerly 
known  as  the  vice-royalty  of  New  Spain,  the  captain-generalship  of 
Yucatan,  and  the  internal  provinces  of  the  east  and  west. 

Art.  2.  The  Mexican  nation  is  for  ever  free  and  independent  of 
Spain,  and  of  every  other  power,  and  it  is  not,  nor  can  it  ever  become 
the  patrimony  of  any  family  or  person. 

Art.  3.  The  sovereign  power  resides  wholly  and  exclusively  in  the 
nation,  which  has  consequently  the  exclusive  power  to  adopt  and  to 
establish  by  means  of  its  representatives,  the  form  of  government  and 
other  fundamental  laws,  which  may  appear  to  it  best  suited  to  its  pre- 
servation and  prosperity,  and  to  change  and  to  modify  such  laws, 
whenever  it  may  think  proper. 

Art.  4.  The  religion  of  the  Mexican  nation  is  and  shall  perpetu- 
ally remain  the  Roman  Catholic  and  Apostolic.  The  nation  protects 
it  by  just  and  wise  laws,  and  prohibits  the  exercise  of  every  other. 

Art.  5.  The  nation  adopts  for  the  form  of  its  government,  a 
popular  representative  and  federal  republic. 

Art.  6.  Its  integral  parts  are  free,  sovereign  and  independent  states, 
in  as  far  as  regards  exclusively  its  internal  administration,  according 
to  the  rules  laid  down  in  this  act,  and  in  the  general  constitution. 

Art.  7.  The  states,  at  present  comprising  the  federation,  are  the  fol- 
lowing; viz:  Guanjuato;  the  internal  state  of  the  west  cornposed  of 
the  provinces  of  Sonora  and  Sinaloa;  the  internal  state  of  the  east 
comprising  the  provinces  of  New  Leon,  Coahuila  and  Texas;  the 
internal  state  of  the  north  containing  the  provinces  of  Chihuahua, 
Durango  and  New  Mexico;  Mexico;  Michoacan;  Oajaca;  Puebla  de 
los  Angeles;  Queretaro;  San  Luis  Potosi;  New  Santander,  called  also 
Tamaulipas;  Tabasco;  Tlascala;  Vera  Cruz;  Jalisco;  Yucatan  and 
Zacatecas.  The  Californias  and  the  district  of  Colima,  (except  the 
town  of  Tonila,  which  remains  annexed  to  Jalisco)  will  for  the  pre- 
sent be  territories  of  the  Federation  and  directly  subject  to  its  supreme 
power.  The  districts  and  towns  composing  the  province  of  the  Isth- 
mus of  Guasacualco  will  return  to  those  to  whom  they  formerly 
belonged.  The  Lagune  of  Terminos  appertains  to  the  state  of  Yu- 
catan. 

Art.  8.  The  constitution  may  increase  the  number  of  states  men- 
tioned in  the  preceding  article,  and  modify  them  as  it  may  deem  most 
conducive  to  the  happiness  of  the  people. 

Division  oj  Powers. 

Art.  9.  The  supreme  power  of  the  Federation  is  divided  into  the 
legislative,  executive,  and  judicial,  and  two  or  more  of  these  powers 
can  never  be  united  in  one  person  or  corporation,  nor  can  the  legisla- 
tive power  be  entrusted  to  a  single  individual. 


> 
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The  Legislative  Power, 

Art.  10.  The  legislative  power  of  the  Federation  resides  in  a 
Chamber  of  Deputies  and  a  senate,  to  be  formed  b7  the  general  con- 
gress. 

Abt.  11.  The  members  of  the  Chamber  of  Deputies,  and  of  the 
Senate  shall  be  named  by  the  states  in  the  manner  prescribed  by  the 
constitution. 

Abt.  12.  The  population  shall  be  the  basis  of  appointment  of  re- 
presentatives to  the  Chamber  of  Deputies.  Each  state  shall  name 
two  senators  in  the  manner  prescribed  by  the  constitution. 

Art.  13.  The  general  congress  shall  have  the  exclusive  right  to 
enact  laws  and  decrees; 

1.  To  sustain  the  national  independence,  and  to  provide  for  the  pre- 
servation and  security  of  the  nation  in  its  external  relations. 

2.  To  preserve  public  peace  and  order  in  the  interior  of  the  Fede- 
ration and  to  promote  its  improvement  and  general  prosperity. 

3.  To  maintain  the  independence  of  the  states  among  themselves. 

4.  To  protect  and  to  regulate  the  liberty  of  the  press  throughout 
the  Federation. 

5.  To  preserve  the  federal  union  of  the  states,  definitely  to  adjust 
their  limits,  and  terminate  their  differences. 

6.  To  sustain  the  relative  equality  of  .obligations  and  rights  which 
the  states  are  entitled  to  according  to  law. 

7.  To  admit  new  states  and  territories  into  the  federal  union,  by 
incorporating  them  with  the  nation. 

8.  To  fix  annually  the  expenses  of  the  nation,  after  examining  the 
statements,  which  for  that  purpose  will  be  presented  to  it  by  the 
executive  power.. 

9.  To  establish  the  contributions  necessary  to  defray  the  general 
expenses  of  the  republic,  to  determine  their  investment,  and  to  require 
an  account  of  their  disbursement  from  the  executive  power. 

10.  To  regulate  commerce  with  foreign  nations,  and  among  the 
different  states  of  the  Federation  and  the  Indian  tribes. 

11.  To  incur  debts  on  behalf  of  the  republic,  and  to  give  securities 
for  their  payment. 

12.  To  acknowledge  the  public  debt  of  the  nation,  and  to  indicate 
the  means  of  consolidating  the  same. 

13.  To  declare  war  after  considering  the  f^cts  which  may  be  pre- 
sented to  its  consideration  by  the  executive  power. 

14.  To  grant  letters  of  marque,  and  to  declare  lawful  or  otherwise 
the  captures  by  land  and  sea. 

15.  To  designate  and  to  organise  the  sea  and  land  forces,  fixing  the 
quota  of  each  state. 

16.  To  organise,  arm  and  discipline  the  militia  of  the  states,  re- 
serving to  each  the  appointment  of  its  respective  officers,  and  the 
faculty  of  instructing  them  in  conformity  with  the  discipline  prescribed 
by  the  general  congress. 
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17,  To  approve  all  treaties  of  peace,  allianee,  amity,  federation, 
armed  neiitrality,  and  every  other  which  may  have  been  entered  into 
by  the  executive  power. 

la  To  regulate  and  make  uniform  the  weight,  value,  form,  fine- 
ness and  denomination  of  the  money  in  ail  the  states  of  tl)e  Federa- 
tion, and  to  adopt  a  general  system  of  weights  and  measures. , 

19.  To  grant,  or  to  refuse  the  entry  of  foreign  troops  into  the 
tenritory  of  the  Federation. 

20.  To  authorise  the  formation  of  ports  and  harbors. 

Art.  14.  The  constitution  shall  fix  the  other  general,  special  and 
economical  attributes  of  the  congress  of  the  Federation,  the  mode  of 
exercising  them,  as  well  as  the  prerogatives  of  this  body  and  its 
members. 

,    Executive  Power. 

Art.  15.  The  supreme  executive  power  will  be  confided  to  such 
individaal,  or  individuals  as  the  constitution  may  designate,  who  must 
he  residents  and  native  bom  citizens  of  some  one  of  th^  states  or 
territories  of  the  Federation. 

Art.  1^.  The  attributes  of  the  executive  power,  in  addition  to 
others  which  may  be  fixed  by  the  cctnstitution,  shall  be  the  following: 

1.  To  carry  into  execution  the  laws  intended  to  consolidate  the  in- 
tegrity of  the  Federation,  and  to  sustain  its  exterior  independence, 
and  its  internal  union  and  liberty. 

2.  To  appoint  and  to  remove  at  pleasure  the  SecretaKes  of  State,  &c. 

3.  To  watch  over  the  collection  and  to  decree  the  distribution  of  the 
general  contributions,  according  to  existing  laws. 

4.  To  appoint  the  officers  of  the  general  treasury  according  to  the 
oonstitDtion  and  existing  laws. 

5.  To  declare  war,  having  first  obtained  a  decree  sanctioning  the 
SBme  from  the  general  congress  if  in  session,  and  if  that  be  not  the 
case,  according  to  the  mode  pointed  out  in  the  constitution. 

6.  To  dispose  of  the  permanent  army  and  navy  and  of  the  active 
militia  for  the  external  defence,  and  the  internal  security  of  the 
Federation. 

7.  To  dispose  of  the  local  militia  for  the  same  objects,  even  though 
it  should  be  necessary  to  employ  the  same  beyond  the  limits  of  its 
respective  states,  after  previously  obtaining  the  consent  of  the  general 
congress,  which  shall  designate  the  force  necessary. 

6.  To  appoint  the  officers  of  the  army,  of  the  active  and  the  armed 
militia  with  reference  to  existing  laws  and  ordinances,  and  the  dis- 
positioi^  of  the  constitution. 

9.  To  grant  discharges  and  licenses,  and  to  regulate  the  pay  of  the 
military  officers  mentioned  in  the  preceding  article  in  conformity  to 
law. 

10.  To  appoint  the  diplomatic  agentsand  consuls^  with  the  appro- 
Voi*  L— 50  ^*^ 
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SEMinufactares,  indicatkig  their  })rogFess,  or  declioe  together  with  the 
causes  to  which  it  can  be  attributed;  the  new  modes  of  industry, 
which  may  be  introduced  and  the  means  of  fostering  them;  also 
their  respective  population. 

Art-  33.  All  the  debts,  contracted  before  the  adoption  of  this  act, 
shall  be  acknowledged  by  the  Federation;  reserving  to  the  general 
congress  the  right  of  establishing  the  rules,  which  must  govern  its 
Uqnidalion  and  classification. . 

Abt.  34.  The  general  constitution  and  this  act  guarantee  to  the 
states  of  the  Union  the  form  of  government  adopteil  by  this  law,  and 
each  state  assumes  likewise  the  obligation  of  sustaining  the  Fedenl 
Union  at  every  sacrifice. 

Art.  35.  This  act  can  only  be  changed  within  the  time  and  in  the 
manner  expressed  in  the  general  constitution. 

Art.  36.  The  execution  of  this  act  is  confided  to  the  executive 
power,  which  is  strictly  responsible  to  carry  the  same  into  efiect,  and 
from  the  time  of  its  publication  it  shall  be  observed  in  every  respect 

Mexico  the  31st  of  January,  1824. 

Here  follow  the  signatures  of  the  deputies. 

In  consequence  we  command  that  all  tribunals,  justices,  chiefs,  and 
other  authorities,  civil,  military,  and  ecdesiastical,  of  whatever  class 
or  dignity,  observe,  and  cause  to  be  observed,  accomplish  and  execute 
the  present  decree  in  all  its  parts,  and  cause  it  to  be  understood,  that 
it  may  be  carried  into  effect^  and  see  that  it  be  printed,  published,  and 
eirculated. 

Given  in  Mexico  the  dlst  of  January,  1824, 

Jos6  Mariano  Michilena,  President;  Miguel  Domingo,  Vincente 
Guerrero. 

To  the  minister  of  foreign  and  internal  afiairs. 

By  order  of  their  highnesses  this  is  made  known  to  you  that  you 
may  understand  it,  and  see  that  it  be  executed. 

God  and  Liberty,  Mexico,  the  31st  of  Januarv,  1834. 

JUAN  GUZMAN. 


THE  FEDERAL  <X)NSTITUTIOTi  OF  THE  UNITED  MEXICAN  STATES^ 
SANCTIONED  BY  THE  GENERAL  CONSTITUENT  CONGRESS  ON  THE 
4th  of  OCTOBER,  1824. 

The  General  Constituent  Congress  to  the  Inhabitants  of  the 

Federation, 

MExicANsr — The  General  Constituent  Congress  in  putting  into 
your  hands  the  most  arduous  work  which  you  could  have  entrusted 
to  its  care,  the  fundamental  Code,  which  fixes  the  fate  of  the  nation, 
and  serves  as  an  indestructible  basis  of  the  great  edifice  of  your 
society,  has  thought  it  their  duty  to  address  you,  in  order  to  explain 
briefly  the  objects  they  had  in  view  from  the  first  moments  of  their 
union;  the  labors  it  has  undertaken,  and  what  it  expects  from  your 
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docility  and  submission  when  you  begin  to  enjoy  the  gifts  consequent 
on  the  federal  system  decreed  and  sanctioned  by  the  majority  of  your 
deputies. 

Congress  will  not  employ  itself  in  describing  the  series  of  events 
which  have  occurred  in  a  revolution,  which  has  lasted  fourteen 
years,  nor  the  great  sacrifices  which  became  necessary  before  the 
nation  were  able  to  secure  the  inestimable  blessing  of  national  inde* 
pendence.  This  is  a  task  which  the  history  of  the  present  times  wiU 
one  day  accomplish.  At  present  it  is  only  necessary  to  remark,  that 
the  constant  assaults  of  patriotism  having  broken  the  chain  which 
united  us  to  Spain,  there  could  remain  no  other  centre  of  tmion,  no 
other  connecting  link  between  the  different  provinces  of  this  great 
nation,  but  the  leader  who  had  induced  all  the  towns  to  pronounce 
their  independence.  An  impartial  world  will  judge  of  the  events 
which  induced  him  to  place  himself  at  the  head  of  a  second  revolu- 
tion, and  of  his  tragical  end;  but  the  fact  is  certain,  that  the  State 
was  dissolved  by  the  fall  of  this  utifortunate  man,  and  that  nothing 
could  restrain  the  revolution  of  the  provinces;  none  possessed  supe- 
riority over  the  other;  and  the  ship  of  state  would  have  been  wrecked 
by  the  pitiless  storm,  if  the  wisdom  and  prudence,  with  which  the 
people  hastened  to  convoke  the  former  Congress,  had  not  given  the 
nation  a  new  existence.  Congress  could  not  fail  to  attend  to  the 
wishes  of  a  nation  which  had  just  given  so  striking  a  proof  of  its 
intelligence,  and  the  deptities  could  not  voX^  against  the  wishes  of 
their  constituents.  Never  have  the  legislators  of  any  nation  bad  a 
clearer  manifestation  of  public  opinion  to  direct  their  deliberations, 
and  never  will  the  representatives  of  any  people  find  themselves  in  a 
more  favorable  situation  of  knowing  the  desires  of  those  from  whom 
they  received  their  mandate;  and  your  deputies  will  retire  to  the 
bosom  of  their  families,  with  the  pleasing  satisfaction  of  having 
labored  in  the  spirit,  and  agreeably  to  the  necessities  of  their  con- 
stituents. 

To  create  a  firm  and  free  government,  without  its  being  dangerous 
to  the  people;  to  place  the  Mexican  nation  in  the  rank  which  it 
ought  to  bold  among  civilised  nations,  and  enable  it  to  exercise  the 
influence  to  which  it  is  entitled  by  its  situation,  its  population,  and 
its  wealth;  to  make  all  equal  before  the  law:  to  create  pieace  without 
disorder;  peace  without  oppression;  justice  without  rigor;  clemency 
without  weakness*,,  to  mark  the  limits  of  the  supreme  authorities  of 
the  nation;  to  combine  them  in  such  a  manner  that  their  union  shall 
always  be  productive  of  good,  and  render  evil  impossible;  to  regu- 
late the  march  of  the  legislature,  sheltering  it  at  the*^me  time  from 
precipitation  and  error;  to  arm  the  executive  power  with  sufficient 
power  and  dignity  to  make  it  respected  in  the  interior,  and  deserving 
every  consideration  from  foreigners;  to  secure  to  the  Judiciary  such 
an  independence,  that  it  will  never  create  fears  in  the  breast  of  the 
innocent,  and  still  less  afford  the  hope  of  impunity  to  the  guilty;  aU 
this  is  in  effect  difficult,  and  here  you  perceive,  Mexicans,  the  sublime 
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xnanufiictares,  indfcatiDg  their  })rogress,  or  declioe  together  with  the 
causes  to  which  it  can  be  attributed;  the  new  modes  of  industry, 
which  may  be  introduced  and  the  means  of  fostering  them;  also 
their  respective  population. 

Art.  33.  All  the  debts,  contracted  before  the  adoption  of  this  act, 
shall  be  acknowledged  by  the  Federation;  reserving  to  the  general 
congress  the  right  of  establishing  the  rules,  whidi  must  govern  its 
tiqnidalLon  and  classification. . 

Abt.  34.  The  g^ieral  constitution  and  this  act  guarantee  to  the 
states  of  the  Union  the  form  of  government  adoptecl  by  this  law,  and 
each  state  assumes  likewise  the  obligation  of  sustaining  the  Federal 
Union  at  every  sacrifice. 

Art.  35.  This  act  can  only  be  changed  within  the  time  and  in  the 
manner  expressed  in  the  general  constitution. 

Art.  36.  The  execution  of  this  act  is  confided  to  the  executive 
power,  which  is  strictly  responsible  to  carry  the  same  into  effect,  and 
from  the  time  of  its  publication  it  shall  be  observed  in  every  respect 

Mexico  the  31st  of  January,  1824. 

Here  follow  the  signatures  of  the  deputies. 

In  consequence  we  command  that  all  tribunals,  justices,  chiefs,  and 
other  authorities,  civil,  military,  and  ecclesiastical,  of  whatever  class 
or  dignity,  observe,  and  cause  to  be  observed,  accomplish  and  execute 
the  present  decree  in  all  its  parts,  and  cause  it  to  be  understood,  that 
it  may  be  carried  into  effect,  and  see  that  it  be  printed,  published,  and 
circulated. 

Given  in  Mexico  the  31st  of  January,  1824, 

Jos6  Mariano  Michilena,  President;  Migod  Domingo,  Vincents 
Guerrero. 

To  the  minister  of  foreign  and  internal  affairs.. 

By  order  of  their  highnesses  this  is  made  known  to  you  that  you 
may  understand  it,  and  see  that  it  be  executed. 

God  and  Liberty,  Mexico,  the  31st  of  Januarv,  1834. 

JUAN  GUZMAN. 


THE  FEDERAL  <X)NSTITUTION  OF  THE  UNITED  MEXICAN  STATES, 
SANCTIONED  BY  THE  GENERAL  CONSTITUENT  CONGRESS  ON  THE 
4th  of  OCTOBER,  1824. 

The  General  Conslituent  Congress  to  the  Inhabitants  of  the 

Federation, 

MBXicANsr— The  General  Constituent  Congress  in  putting  into 
your  hands  the  most  arduous  work  which  you  could  have  entrusted 
to  its  care,  the  fundamental  Code,  which  fixes  the  fate  of  the  nation, 
and  serves  as  an  indestructible  basis  of  the  great  edifice  of  your 
society,  has  thought  it  their  duty  to  address  you,  in  order  to  explain 
briefly  the  objects  they  had  in  view  from  the  first  moments  of  their 
onion;  the  labors  it  has  undertaken,  and  what  it  expects  from  your 
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docility  and  submission  when  you  begin  to  enjoy  the  gifts  consequent 
on  the  federal  system  decreed  and  sanctioned  by  the  majority  of  your 
deputies. 

Congress  will  not  employ  itself  in  describing  the  series  of  eirents 
which  have  occurred  in  a  revolution,  which  has  lasted  fourteen 
years,  nor  the  great  sacrifices  which  became  necessary  before  the 
Jiatiou  were  able  to  secure  the  inestimable  blessing  of  national  inde- 
pendence. This  is  a  task  which  the  history  of  the  present  times  will 
one  day  accomplish.  At  present  it  is  only  necessary  to  remark,  that 
ihe  constant  assaults  of  patriotism  having  broken  the  chain  which 
united  us  to  Spain,  there  could  remain  no  other  centre  of  imion,  no 
other  connecting  link  between  the  different  provinces  of  this  great 
nation,  but  the  leader  who  bad  induced  all  the  towns  to  pronounce 
their  independence.  An  impartial  world  will  judge  of  the  events 
which  induced  him  to  place  himself  at  the  head  of  a  second  revolu- 
tion, and  of  his  tragical  end;  but,  the  fact  is  certain,  that  the  State 
was  dissolved  by  the  faXi  of  this  utifottunate  man,  and  that  nothing 
could  restrain  the  revolution  of  the  provinces;  none  possessed  supe- 
riority ovdr  the  other;  and  the  ship  of  state  would  have  been  wrecked 
by  the  pitiless  storm,  if  the  wisdom  and  prudence,  with  which  the 
people  hastened  to  convoke  the  former  Congress,  had  not  given  the 
nation  a  new  existence.  Congress  could  not  fail  to  attend  to  the 
wishes  of  a  nation  which  had  just -given  so  striking  a  proof  of  its 
intelligence,  and  the  deputies  could  not  vote  against  the  wishes  of 
their  constituents.  Never  have  the  legislators  of  any  nation  bad  a 
clearer  manifestation  of  public  opinion  to  direct  their  deUberations, 
and  never  will  the  representatives  of  any  people  &nd  themselves  in  a 
more  favorable  situation  of  knowing  the  desires  of  those  from  whom 
they  received  their  mandate;  and  your  deputies  will  jretire  to  the 
bosom  of  their  families,  with  the  pleasing  satisfaction  of  having 
labOTcd  in  the  spirit,  and  agreeably  to  the  necessities  of  their  con- 
stituents. 

To  create  a  firm  and  free  government,  without  its  being  dangerous 
to  the  people;  to  place  the  Mexican  nation  in  the  rank  which  it 
ought  to  bold  among  civilised  nations,  and  enable  it  to  exercise  the 
influence  to  which  it  is  entitled  by  its  situation,  its  population,  and 
its  wealth;  to  make  all  equal  before  the  lawt  to  create  peace  without 
disorder;  peace  without  oppression;  justice  without  rigor;  clemency 
without  weakness;,  to  mark  the  limits  of  the  supreme  authorities  of 
the  nation;  to  combine  them  in  such  a  manner  that  their  union  shall 
always  be  productive  of  good,  and  render  evil  impossible;  to  regu- 
late the  march  of  the  legislature,  sheltering  it  at  the^me  time  from 
precipitation  and  error;  to  arm  the  executive  power  with  sufficient 
power  and  dignity  to  make  it  respected  in  the  interior,  and  deserving 
every  consideration  from  foreigners;  to  secure  to  the  judiciary  such 
an  independence,  that  it  will  never  create  fears  in  the  breast  of  the 
innocent,  and  still  less  afford  the  hope  of  impunity  to  the  guilty;  all 
this  is  in  effect  difficult,  and  here  you  perceive,  Mexicans,  the  sublime 
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objects  to  which  your  General  Congress  has  aspired  in  the  Constitu- 
tion, which  it  presents  you.  It  has,  however,  not  the  presumption  to 
think,  that  it  has  completely  satisfied  all  your  expectations;  but  it 
flatters  itself,  that  you  will  view  with  indulgence  the  numerous 
errors  which  the  weakness  of  its  abilities  may  have  stamped  upon 
it,  in  consideration  of  the  zeal  of  the  virtuous,  of  wise  patriots  eo* 
gaged  in  framing  it,  in  the  very  short  space  of  eleven  months  allowed 
them. 

Your  representatives,  in  meeting  in  the  hall  of  their  sessions,  take 
with  them  the  wishes  of  the  people,  expressed  with  nnaninuty  and 
energy.  The  voice  of  the  Federal  Republic  has  made  itself  heard 
from  every  corner  of  the  republic;  and  the  public  desire  for  this  form 
of  government  has  explained  itself  so  generally,  and  with  as  much 
force  as  it  explained  itself  in  fevor  of  independence.  Your  deputies 
therefore  entertained  no  doubt  on  this  subject,  as  to  the  desires  of 
the  nation.  Nevertheless  circumspection,  which  ought  to  guide  all 
legislators,  required  that  they  should  enter  upon  the  examination, 
not  only  of  the  form  of  government,  but  likewise  of  the  general 
existence  of  a  desire  to  create  one.  You  know,  Mexicans,  the  dis- 
cussions which  have  taken  place  on  this  subject,  as  well  as  their 
results.  Your  representatives  cannot  accuse  themselves  of  having 
hurried  on  the  march  of  events,  nor  of  having  given  ap  impulse  to 
the- revolution.  On  the  contrary,  the  nation  being  dissolved  and  dis* 
organised,  as  well  as  exposed  to  be  the  sport  of  passions-and  parties, 
the  Genel'al  Congress,  smoothing  the  difficulties,  and  sacrificing  even 
their  own  reputation,  lends  its  aid  to  arrest  the  genius  of  discord  and 
disorder,  restores  peace  and  tranquillity,  and  pursues  calmly  its  delibe- 
rations. 

The  division  of  the  States,  the  installation  of  its  respective  legis- 
latures, and  the  construction  of  a  multitude  of  establishments,  which 
bav«  arisen  in  the  short  period  of  eleven  months,  furnish  evidence 
that  Congress  has  fulfilled  in  a  great  degree  the  hopes  of  the  people, 
without  pretending  on  this  account  to  attribute  to  itself  all  the  glory 
of  such  prosperous  principles,  and  still  less  the  original  invention  of 
the  institutions  which  it  has  dictated.  It  had,  fortunately,  to  do  with 
a  people  obedient  to  the  voice  of  duty,  and  a  model  to  imitate  in  the 
flourishing  republic  of  our  neighbors  to  the  North.  It  knew,  fortu- 
nately, that  the  Mexican  nation  only  intended  to  shake  off  passive 
obedience,  and  to  enter  on  the  discussion  of  their  duties,  interests, 
and  obligations.  It  was  fortunately  penetmted  with  the  desires  and 
necessities  of  its  constituents,  and  endeavored  to  fix  their  desti- 
nies, by  giving  to  the  public  spirit  a  direction,  conformable  to  an 
opinion  formed  by  circumstances  truly  extraordhiary,  which  had 
involved  in  a  most  disastrous  revolution  another  people  beyond  the 
limits  of  Mexico. 

The  Federal  Republic  has  been,  and  was  the  necessary  fruit  of 
these  discussions.  The  systematic  tyranny  of  the  Spanish  manda- 
rins could  alone  induce  them  to  govern  so  immense  a  territory  by 
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the  same  laws,  considering  the  enormous  differences  of  its  climates, 
dispositions  of  its  inhabitants,  and  their  consequent  influence.  What 
relations  of  convenience  or  nniformity  could  possibly  exist  between 
the  burning  soil  of  Vera  Cruz  and  the  frozen  mountains  of  New 
Mexico?  How  could  the  same  institutions  govern  the  inhabitants 
of  California  and  Sonora  and  those  of  Yucatan  and  Taniaulipas? 
The  innocence  and  candor  of  the  interior  populations,  have  no  occa- 
sion  for  laws  relative  to  crimes  and  intrigues  which  are  entirely 
unknown  to  them.  The  inhabitants  of  Tamaulipas  and  Coahuiias 
will  reduce  their  code  to^a  hundred  articles,  while  the  inhabitants  of 
Mexico  and  Jalisco  will  be  on  a  level  with  the  great  nations  which 
have  advanced  in  the  career  of  social  order,  llbese  are  the  advan* 
tages  of  the  federal  system:  It  gives  each  people  the  right  of 
seiecting  for  itself  laws,  analogous  to  its  customs,  locality,  and  other 
circumstances;  to  dedicate  itself  without  impediment  to  the  creation 
and  improvement  of  those  branches  of  industry  which  it  may  deem 
best  calculated  to  promote  its  prosperity;  to  give  to  its  labors  all  the 
impulse  of  which  they  are  susceptible,  without  the  difficulties  created 
by  the  colonial  system,  or  any  other  which,  being  at  enormous  dis- 
tances, would  lose  sight  of  the  interests  of  those  it  governed;  to  pro- 
vide for  its  necessities  in  proportion  to  its  progress;  to  place  at  the 
head  of  its  administration,  individuals  attached  to  the  country,  and 
possessing  at  the  same  time  sufficient  knowledge  to  discharge  their 
duties  efficiently;  to  create  the  tribunals  necessary  for  the  prompt 
punishment  of  offences,  the  protection  of  property,  and  the  security 
of  its  inhabitants;  to  terminate  its  domestic  affairs  without  going 
beyond  the  limits  of  the  state ;  in  one  word,  to  enjoy  the  rights  of 
freemen. 

The  general  congress  was  penetrated  with  the  difficulties  which 
the  nation  must  conquer,  in  order  to  plant  a  system  which,  to  say 
the  truth,  is  complicated.  It  knows  that  it  is  an  arduous  undertaking, 
to  obtain  from  intelligetice  and  patriotism  that,  which  can  only  be 
the  effect  of  time  and  experience.  But  besides  the  consideration, 
that  the  soil  of  America  is.  not  contaminated  with  the  vices  of  old 
Europe,  we  have  before  us  the  examples  of  modern  nations,  which 
have  formed  themselyes,  and  enriched  us  with  their  knowledge. 
^e  have  profited  by  the  lessons  which  the  world  has  received,  since 
the  happy  invention  of  pocial  science  has  loosened  the  cements  of 
tyranny;  and  we  ourselves  have  passed  over^  in  the  space  of  four- 
teen years  the  long  period  of  three  centuries.  With  such  joyful  pre- 
sages, what  ought  not  the  Mexican  nation  to  expect  from  its  general 
congress? 

Ancient  legislators,  in  promulgating  their  laws,  accompanied  them 
with  august  preparations  and  ceremonies,  calculated  to  produce  that 
respect  and  veneration,  which  ought  always  to  be  their  safeguard. 
Ad  age  of  light  and  philosophy  has  dispersed  these  auxiliary  prestiges 
of  tmth  and  justice;  and  these  laws  are  now  presented  to  the  people, 
ill  order  to  undergo  examination  and  discussion.  Your  representatives. 
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employing  this  plain  and  natural  language^  place  thia  day  in  your 
bands  the  eode  of  your  fundamental  laws,  the  result  of  their  delibe- 
xationSy  cemented  in  the  soundest  principles  which  hitherto  have 
been  acknowledged  as  the  basis  of  social  happiness  in  civilised 
countries.  It  was,  fortunately^  not  required  to  compromise  with 
those  colosses,  who  in  their  fuJl  disfigured  the  revolutions  of  other 
countries.  If  in  our  annals,  we  meet  with  an  ambitious  son  of  the 
country,  his  history  will  teach,  by  its  example  to  our  descendants, 
the  danger  which  attends  the  attempt  of  appropriating  exclusively  to 
yourself  advantages  reserved  to  the  entire  body  of  society. 

Your  representatives  therefore  hope,  from  the  heroic  patriotism 
and  pure  virtues  of  the  Mexicans,  that,  next  to  their  national  inde- 
pendence, they  will  sustain,  at  every  sacrifice,  the  republican  govern* 
ment  to  the  excUision  of  royalty  iu  every  shape.  An  implied  and 
eternally  obligatory  contract  unites  all  the  nations  of  independent 
America,  pot  to  admit  into  its  bosom  any  other  form  of  government, 
the  tendency  of  which  to  propagate  itself  is  irresistible  and  dan* 
gerpus.  The  institutions  of  the  new-  world  present  a  new  and 
unknown  order;  like  itself  in  ihe  history  of  the  great  events  which 
change  the  ordinary  march  of  things;  and  as  the  fall  of  the  Caesars 
confirmed  in  Europe  the  monarchical  government,  after  the  bloody 
,  and  dangerous  political  revolutions  which  had  preceded  it,  so^  on  the 
continent  of  Columbus,  the  democratical  must  necessarily  finally  pre* 
vail,  after  being  revived  with  improvements  on  the  ancient  republics, 
owing  to  the  viyifying  inspirations  of  modern  genius. 

The  time  elapsed  since  the  beginning  of  our  revolution,  has  been 
usefully  employed  in  collecting  suitable  arn^,  to  drive  back  to  the 
shades,  whence  they  proceeded,  all  gothic  governments,  and  to  look 
for  the  constitutive  bases  of  human  associations  in  the  immortal 
works  of  those  sublime  genii,  who  knew  how  to  discover  the  lost 
rights  of  mankind.  The  moment  has  arrived  to  apply  these  prin- 
ciples, and  to  open  the  eyes  of  the  Mexicans  to  the  torrent  of  light 
which  they  send  forth.  Tji^y  ha-ve  declared,  that  neither  force,  pre* 
judices,  nor  superstition  ishall  be  the  regulators  of  their  government 
They  have  declared,  with  a  philosophical  writer,  that,  after  having 
verified  with  Newton.the  secrets  of  nature,  defined  with  Rousseau  and 
Montesquieu  the  principles  of  society,  and  fixed  their  basis,  extended 
with  Columbus  the  superficies  of  the  known  globe,  arrested  with 
Franklin  the  lightning  of  the  clouds,  and  given  it  direction,  an^ 
given,  with  other  creating  geniuses,  an  indestructible  life  and  unlim- 
ited extension  to  the  productions  of  loan.  Finally,  that  after  havii^ 
united  by  a  thousand  ties,  of  commerce  and  social  relations,  they  can 
no  longer  tolerate  any  other  government  than  that  which  is  analo- 
gous to  such  an  order,  created  by  so  great  and  so  precious  acquisi- 
tions. Tlie  elevation  of  character  which  the  American  people  has 
acquired,  does  not  permit  them  again  to  bend  their  knees  before  dee* 
potism  and  prejudice,  always  fatal  to  the  welfare  of  nations. 

But  in  the  midst  of  this  progress  of  civilisation,  our  countxy  requires 
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of  U8  great  sacrifices  and  a  religious  respect  for  morality.  Your  rep- 
resentatives inform  you,  that  if  you  wish  to  place  yourself  on  a  level 
with  the  happy  republic  of  our  neighbors  to  the  North,  it  is  necessary, 
that  you  should  elevate  yourself  to  the  lofty  height  of  civic  and  moral 
virtues,  which  characterise  that  singular  people.  This  is  the  sole  basis 
«of  true  liberty,  and  the  best  guarantee  of  your  rights,  and  of  the  per- 
manency of  your  Constitution .  The  faithful  observance  of  promises, 
the  love  of  labor,  the  education  of  youth,  respect  for  your  fellow  men, 
these,  Mexicans,  are  the  sources  whence  your  own  happiness  and  that 
of  your  descendants  must  emanate.  Without  these  virtues,  without 
due  obedience  to  law  and  authority,  without  a  profound  respect  for 
our  admirable  religion,  we  will  in  vain  possess  a  code  of  liberal 
maxims;  in  vain  boast  of  good  laws,  and  in  vain  proclaim  a  sacred 
liberty. 

The  General  Congress  also  expects  from  the  patriotism  and  activity 
of  the  authorities  and  corporations  of  the  Federation,  as  well  as  from 
the  individuals  of  the  States,  that  they  will  use  their  best  endeavors 
to  establish  and  to  consolidate  our  new-born  institutions.  But  if  instead 
of  confining  themselves  to  the  sphere  of  their  attributes,  they  endeav- 
our to  go  beyond  it;  if  instead  of  setting  an  example,  by  a  just  ob- 
servance of  the  constitution  and  general  laws,  they  endeavor  to  elude 
their  accomplishment  by  interpretations  and  subterfuges,  the  offspring 
of  our  scholastic  education;  in  such  an  event  we  already  renounce 
the  right  of  being  free,  and  succumb  easily  to  the  caprice  of  a  tyrant 
national  or  foreign,  who  will  introduce  among  us  the  peace  of  the 
sepulchre  and  the  calm  of  a  prison. 

To  you,  therefore,  legislators  of  the  states,  it  belonfp  to  develop  the 
system  of  our  fundamental  law,  the  corner  stone  of  which  is  the 
exercise  of  public  and  private  virtue.  The  wisdom  of  your  laws  will 
shine  forth  in  their  justice  and  utility;  and  their  accomplishment  will 
be  the  result  of  a  severe  vigilance  on  the  manners.  Inculcate,  there- 
fore, on  your  constituents  the  eternal  rules  of  morality  and  public  order; 
teach  them  religion  without  fanaticism,  the  love  of  liberty  without  ex- 
altation; the  most  inviolable  respect  for  the  rights  of  others,  which  is 
the  foundation  of  human  associations.  Marats  and  Robespierres  have 
elevated  themselves  among  their  fellow  citizens  by  proclaiming  these 
principles,  and  these  monsters  have  stained  with  tears  and  blood,  the 
most  illustrious  nation  on  the  earth,  while  they,  imbued  with  crimes, 
rose  by  degrees  to  dignities  whence  they  insulted  the  credulity  of  their 
fellow  citizens.  Washington  proclaimed  the  same  maxims,  and  this 
immortal  man  made  the  happiness  of  the  States  of  the  North.  How 
are  we  to  distinguish  the  first  from  the  second ;  but  by  examining  their 
manners,  observing  their  progress,  and  remembering  that  without 
justice  there  can  be  no  liberty,  and  that  the  bases  of  justice  are  found- 
ed on  a  just  equilibrium  between  the  rights  of  others  and  our  own. 
This  is  the  result  of  the  problem  of  moral  science. 

Sheltered  by  this  aegis,  Mexicans,  you  have  nothing  to  fear  from 
your  enemies.  It  is  of  no  importance  that  our  obstinate  oppressors, 
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dare  even  yet  in  speaking  of  us  to  employ  the  degrading  word  of 
colonists,  while  the  Mexican  name  is  already  inscribed  among  culti- 
vated nations,  among  those  of  other  sovereign  powers.  It  is  of  no 
importaince  that  proud  Spain,  at  present  impotent,  and  an  object  of 
compassion  to  the  rest  of  Europe,  makes  her  feeble  voice  heard  ia 
the  cabinets  of  foreign  monarchs;  all  her  pretensions  will  vanish  before 
the  consolidation  of  our  institutions,  and,  the  strength  the  of  arms  of 
the  sons  of  the  country  consecrated  to  the  defence  of  their  native  land. 

Let  us,  therefore,  show  the  world,  that  only  tyranny  and  the  influence 
of  despotic  governments  could  retain  us  in  the  sad  degradation  in 
which  we  were  confined  for  so  many  years,  and  that  at  the  moment 
of  shaking  oflf  this  dominion,  nothing  can  prevent  us  froni  returning 
to  the  great  family  of  mankind,  from  which  we  appeared  to  be  severed. 
Europe  and  the  rest  of  America  have  their  eyes  fixed  upon  us,  and 
our  national  honor  is  strongly  engaged  in  our  future  conduct. 

If  we  deviate  from  the  path  of  the  Constitution,  if  we  do  not  re- 
gard it  as  one  of  our  most  sacred  duties,  to  maintain  order,  and  scru- 
pulously to  observe  the  laws  contained  in  our  new  code;  if  we  do  not 
unite  to  save  this  deposit,  and  to  shelter  ourselves  from  the  attacks  of 
the  malevolent;  Mexicans,  we  will  be  disgraced  for  the  future,  with- 
out having  been  formerly  happy,  and  we  shall  bequeath  to  our  chil- 
dren, misery,  war  and  slavery,  while  to  ourselves  there  will  remain 
no  other  resource  than  to  choose  between  the  sword  of  Cato,  and  the 
unfortunate  fates  of  a  Hidalgo,  a  Mina  or  a  Morelos. 

Mexico,  the  4th  of  October,  1824. 

Lorenzo  de  Zavala,  President;  Manuel  de  Viya  y  Cosio  Deputy 
Secretary;  Epigmenio  de  la  Piedra,  Deputy  Secretary. 

Department  of  the  first  Secretary  of  State. — Section  of  the  Go- 
vernment— ^The  Supreme  Executive  Power  has  thought  proper  to 
direct  to  me  the  following  decree: 

The  supreme  executive  power,  appointed  provisionally  by  the 
sovereign,  general  and  constitutive  congress  of  the  United  Mexican 
States,  to  all  to  whom  these  presents  may  come,  greeting;  be  it  known, 
that  the  ^me  sovereign  congress  has  been  pleased  to  decree  as 
follows: 

The  sovereign,  general  and  constitutive  congress  of  the  United 
Mexican  States  has  thought  proper  to  decree: 

That  the  government  shall  proceed  solemnly  to  publish  without 
loss  of  time,  the  constitution  in  this  capital,  and  shall  immediately 
communicate  the  same  to  the  governors  of  the  states  and  political  au- 
thorities in  order  to  enable  them  to  do  the  same  in  all  the  towns 
within  their  limits. 

The  supreme  executive  power  shall  regard  it  as  understood,  and 
take  the  necessary  measures  to  carry  it  into  efiect,  causing  it  to  be 
printed  published  and  circulated. 

Lorenza  de  Zavala,  President;  Manuel  de  Viya  y  Cosio,  Deputy 
Secretary;  Epigmenio  de  la  Piedra,  Deputy  Secretary. 

In  consequence  we  enjoin  on  all  tribunals,  justices,  commanders, 
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governors  and  other  authorities  as  well  civil  as  military  and  ecclesias- 
tical, of  whatever  class  and  dignity,  that  they  observe  and  cause  to  be 
observed,  accomplished  and  executed  the  present  decree  in  all  its 
parts.  You  will  therefore  hold  it  understood  for  its  execution  and 
take  suitable  dispositions  to  have  it  printed,  published  and  circulated. 

In  the  National  Palace  of  Mexico,  4th  October,  1824. 

Guadalupe  Victoria,  President;  Nicholas  Bravo  Miguel  Domin- 
guez,  A.  D.  Juan  Guzman. 

Which  is  made  known  to  you  for  your  information  and  its  accom- 
plishment.— May  God  preserve  you  many  years. 

Mexico,  4th  October,  1824. 

JUAN  GUZMAN. 


The  Supreme  Executive  Power  appointed  provisionally  by  the 
sovereign  congress  of  the  nation,  to  all  to  whom  these  presents  shall 
come  greeting;  Know  ye,  that  the  said  sovereign  congress  has  de- 
creed and  sanctioned  the  following 

FEDERAL  CONSTITUTION  OF  THE  UNITED  MEXICAN  STATES. 

In  the  name  of  Almighty  God,  supreme  author  and  legislator  of 
society.  The  general  constituent  congress  of  the  Mexican  nation  in 
discharge  of  the  duties  imposed  upon  it  by  its  constituents  in  order  to 
fix  their  political  independence,  to  establish  and  consolidate  their 
liberty  and  to  promote  their  prosperity  and  glory  decree  as  follows: 

i_       CONSTITUTION  OF  THE  UNITED  MEXICAN  STATES. 

TITLE  I. 

Only  Section. 
Of  the  Mexican  Nation,  its  Territory  and  Religion. 

Akt.  1.  The  Mexican  nation  is  for  ever  free  and  independent  of 
the  Spanish  government  and  of  every  other  power. 

Art-  2.  Its  territory  comprehends  the  former  vice-royalty  of  New 
Spain,  the  captain-generalship  of  Yucatan,  the  former  commandan- 
cies  o^  the  internal  provinces  of  the  east  and  west  and  Upper  and 
Lower  California  with  the  lands  annexed  and  the  adjacent  islands  in 
both  oceans.  A  constitutional  law  will  be  made  for  designating  the 
boundaries  of  the  Federation  as  soon  as  circumstances  will  permit. 

Art.  3.  The  religion  of  the  Mexican  nation  shall  perpetually  re- 
main the  Roman  Catholic  and  Apostolic.  The  nation  protects  it  by 
wise  and  just  laws  and  prohibits  the  exercise  of  every  other. 
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TITLE  II. 

Only  Section. 

Of  the  form  of  Government  of  the  Nation^  of  its  integral  partSj 
and  of  the  division  of  the  Supreme  Power. 

Art.  4.  The  Mexican  nation  adopts  for  the  form  of  its  govern- 
ment a  popular  representative  and  federal  republic. 

Art.  5.  The  constituent  parts  of  the  Federation  are  the  following 
States  and  Territories,  viz:  the  States  of  Chiapas,  Chihuahua,  Coa- 
huila  and  Texas,  Unrango,  Guanajuato,  Mexico,  Michoacan,  Nuevo 
Leon,  Oajaca,  Pueblo  de  los  Angeles,  Queretaro,  San  Luis  Potosi, 
Sonora  and  Sinaloa,  Tabasco,  Tamaulipas,  Vera  Cruz,  Jalisco,  Yuca- 
tan, and  Zacatecas;  the  Territories  of  tipper  California,  Lower  Cali- 
fornia, Colima,  and  Santa  Fe  de  Nuevo  Mexico.  A  constitutional  law 
will  fix  the  character  of  Tlascala. 

Art.  6.  The  Supreme  power  of  the  Federation  as  to  its  exercise, 
is  divided  into  the  legislative,  executive  and  judicial  powers. 

TITLE  IIL 

OF  THE  LEGISLATIVE  POWER. 

Section  First. 
Of  its  Nature,  the  Mode  of  exercising  it. 

Art.  7.  The  legislative  power  of  the  nation  is  confided  to  a  Gene- 
ral Congress,  which  is  divided  into  two  chambers,  one  for  the  Depu- 
ties, and  the  other  for  the  Senators. 

Section  Second. 

Of  the  Chamber  of  Deputies. 

Art.  8.  The  Chamber  of  Deputies  shall  be  composed  of  represen- 
tatives, the  whole  of  which  shall  be  elected  every  two  years  by  the 
citizens  of  the  States. 

Art.  9.  The  qualifications  of  the  electors  shall  be  constitutionally 
prescribed  by  the  legislatures  of  the  states,  to  which  it  also  belongs  to 
regulate  the  elections  conformably  to  the  principles  established  by  this 
constitution. 

Art.  10.  The  general  basis  for  the  appointment  of  deputies  shaQ 
be  the  population. 

Art.  1 1 .  a  deputy  shall  be  elected  for  every  eighty-thousand  in- 
habitants and  for  every  fraction  exceeding  forty  thousand.  Any  state, 
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which  may  not  have  so  large  a  population  is  nevertheless  entitled  to 
one  deputy. 

Art.  13.  A  census  of  the  whole  confederation  shall  be  taken  with- 
in five  years,  and  shall  be  renewed  afterwards  every  ten  years,  which 
shall  serve  to  designate  the  number  of  deputies  to  which  each  state 
is  entitled.  In  the  meantime  the  elections  are  to  be  regulated  on  the 
basis  established  in  the  preceding  article,  and  the  census  which  served 
to  regulate  the  election  of  deputies  in  the  congress  now  in  session. 

Art.  13.  There  shall  also  be  elected  in  every  state  deputies  substi- 
tutes in  proportion  of  one  for  every  three  deputies  or  one  for  every 
fraction  of  two.  States  having  less  than  three  deputies  will  elect  one 
substitute. 

Art.  14.  Every  territory  containing  more  than  forty  thousand 
inhabitants,  shall  name  one  deputy  and  one  substitute,  who  shall 
have  voice  and  vote  in  the  formation  of  all  laws  and  decrees. 

Art.  15.  a  territory  not  possessing  the  aforesaid  population,  shall 
name  a  deputy  and  a  substitute,  who  shall  have  the  right  to  speak 
on  all  subiects.  The  elections  of  the  deputies  from  the  different  terri- 
tories shall  be  regulated  by  a  special  law. 

Art.  16.  In  all  the  states  and  territories  of  the  Federation,  the 
appointment  of  the  deputies  shall  take  place  the  first  Sunday  in  the 
month  of  October  next  preceding  the  renovation,  which  is  an  indirect 
election. 

Art.  17.  As  soon  as  the  election  of  deputies  is  concluded,  the 
electoral  boards  shall,  through  their  president,  forward  to  the  council 
of  the  government  evidence,  in  due  form,  of  the  act  of  election,  and 
duly  certified,  and  they  shall  notify  to  the  persons  appointed  their 
election,  which  shall  serve  as  their  credentials. 

Art.  18.  The  president  of  the  council  of  the  government  shall  give 
to  this  evidence,  spoken  of  in  the  preceding  article,  that  direction 
which  is  prescribed  by  the  regulations  of  said  council. 

Art.  19.  In  order  to  be  appointed  deputy  it  is  necessary: 

1st.  To  have,  at  the  time  of  election,  full  twenty-five  years. 

2d.  To  have  resided  in  the  state  from  which  elected  full  two  years, 
or  to  be  bom  in  it,  though  residing  in  a  different  state. 

Art.  20.  Those  not  born  in  the  territory  of  .the  Mexican  nation, 
must,  in  order  to  be  elected  deputies,  have  resided  at  least  eight  years 
within  the  same,  and  possess  real  estate  in  some  part  of  the  republic 
worth  eight  thousand  dollars,  or  some  species  of  industry  making 
them  an  income  of  one  thousand  dollars  annually. 

Art.  21.  Are  excepted  from  the  operation  of  the  preceding  article: 

1st.  All  those  bom  in  any  part  of  America,  which,  in  1810,  de- 
pended on  Spain,  and  which  has  not  united  with  any  other  nation, 
and  which  no  longer  remains  dependent  on  Spain,  for  whom  three 
years  residence  will  suffice,  provided  they  have  the  other  requisites 
prescribed  by  the  19th  article. 

2d.  All  military  men  not  bom  in  the  territory  of  the  Republic,  but 
who  have  supported  with  arms  the  independence  of  the  country,  for 
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whom  it  shall  be  sufficient  to  have  resided  eight  years  in  the  country^ 
and  to  possess  the  qualifications  required  by  article  19. 

Art.  22.  The  election  of  deputies  on  account  of  residence  shall  be 
preferred  to  that  made  on  account  of  birth. 

Art.  23.  The  following  cannot  be  deputies,  viz: 

1st.  Those  deprived  of,  or  suspended  from,  tlie  rights  of  citizens. 

2d.  The  president  and  vice  president  of  the  Union. 

3d.  The  members  of  the  supreme  court  of  justice. 

4th.  The  secretaries  of  the  different  departments^  their  officers  and 
secretaries. 

5th.  The  officers  of  the  treasury,  whose  employments  extend 
throughout  the  Union. 

6th.  The  governors  of  the  states  and  territories,  the  commandant 
generals,  the  right  reverend  archbishops  and  bishops,  the  governors 
of  the  archbishops  and  bishops,  the  provisor  and  vicar  generals,  the 
circuit  judges,  and  the  commissary  generals  of  war  and  finance  for 
the  states  and  territories  in  which  they  exercise  their  functions. 

Art.  24.  In  order  that  the  persons  comprehended  in  the  preceding 
article  may  be  elected  deputies,  it  is  necessary  that  their  functions 
should  have  entirely  ceased  six  months  previous  to  the  elections. 

Section  Third, 
Of  the  Chamber  of  the  Senators, 

Art.  25.  The  senate  shall  be  composed  of  two  senators  from  each 
state,  elected  by  an  absolute  majority  of  the  legislatures  of  each  state, 
one  half  of  their  number  to  be  renewed  every  two  years. 

Art.  26.  The  senators  elected  in  the  second  place  shall  cease  to 
hold  their  places  at  the  end  of  the  two  first  years,  and  afterwards  the 
most  ancient. 

Art.  27.  When  there  occurs  a  vacancy  in  the  senate  on  account  of 
death,  resignation,  or  other  cause,  such  vacancy  shall  he  filled  by  the 
legislature  of  the  respective  state,  if  such  legislature  be  in  session,  and 
if  not,  as  soon  as  it  may  be  in  session. 

Art.  28.  In  order  to  be  senator  the  same  qualities  are  required, 
which  are  prescribed  in  the  preceding  section  for  deputy,  and  more- 
over to  be  thirty  years  at  the  time  of  the  election. 

Art.  29.  Those  who  cannot  be  deputies  cannot  be  senators. 

Art.  30.  Article  22  shall  likewise  govern  the  election  of  senators. 

Art.  31.  When  the  same  individual  is  elected  senator  and  deputy, 
he  shall  prefer  the  election  prior  in  point  of  time. 

Art.  32.  The  periodical  election  of  senators  shall  take  place  in  all 
the  states  on  the  same  day,  which  shall  be  the  1st  of  September  next, 
to  the  renewal  of  one-half  of  the  senate. 

Art.  33.  When  the  election  of  the  senators,  the  different  legisla- 
tures shall  forward  a  certificate  of  the  same,  through  their  presidents 
to  the  council  of  the  government^  in  the  usual  form  of  acts  of  election. 
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and  make  known  tathe  persons  elected  their  appointment  by  another 
instrument  which  shall  serve  as  a  credential  of  their  election.  The 
president  of  the  council  of  the  government  shall  dispose  of  these 
certificates  of  election  in  the  manner  prescribed  in  the  18th  article. 

Section  Fourth, 

Of  the  Economical  Functions  of  the  two  Chambers  and  of  the 

Prerogatives  of  their  Members, 

Art.  34.  Each  chamber  in  its  preparatory  boards,  and  in  all  which 
has  reference  to  its  interior  government,  will  observe  the  regulations 
which  shall  be  formed  by  the  present  congress,  without  prejudice  to 
such  reforms,  which  may  in  future  be  introduced,  if  both  chambers 
shall  deem  it  proper. 

Art.  35.  Each  chamber  is  judge  of  the  elections  of  its  respective 
members,  and  shall  resolve  all  doubts  which  may  arise  relative  to 
the  same. 

Art,  36.  The  chambers  cannot  open  their  sessions  without  the 
concurrence  of  more  than  the  half  of  all  the  members  elected;  but  the 
members  present  of  both  chambers  ought  to  unite  on  the  day  indi- 
cated by  the  regulation  for  the  interior  government  of  both,  and 
compel  respectively  their  absent  members  to  attend  under  the  penal- 
ties prescribed  by  law. 

Art.  37.  The  chambers  shall  communicate  with  each  other  and 
with  the  executive  power  by  means  of  their  secretaries,  or  by  means 
of  deputations. 

Art.  38.  Each  of  the  chambers  in  their  capacity  of  grand  jurors 
can  take  cognisance  of  the  following  offences,  viz: 

1.  Of  the  President  of  the  Union,  for  the  crimes  of  treason  against 
the  national  independence,  or  the  es^blished  form  of  government,  and 
for  bribery  and  corruption  committed  during  the  period  of  his  em- 
ployment. 

2.  Of  the  same  president;  for  acts  manifestly  intended  to  hinder 
the  elections  of  presidents,  senators  and  deputies,  or  to  prevent  them 
from  serving  in  their  respective  employments  during  the  periods 
pointed  out  by  the  constitution,  or  for  preventing  the  chambers  from 
exercising  any  of  the  powers  conferred  on  them  by  the  constitution. 

3.  Of  the  members  of  the  supreme  court  of  justice,  and  the  secre- 
taries of  the  departments;  for  any  offences  committed  during  the  time 
of  their  holding  their  employments. 

4.  Of  the  governors  of  the  states;  for  infractions  of  the  constitu- 
tion, the  laws  of  the  Union,  or  the  orders  of  the  President  of  the 
Federation,  which  are  not  obviously  contrary  to  the  constitution  and 
the  general  laws  of  the  Union,  and  also  for  the  publication  of  the 
laws  or  decrees  of  the  legislatures  of  their  respective  states  contrary 
to  the  same  constitution  and  laws. 

Art.  39.  The  Chamber  of  Representatives  shall  be  exclusive 
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grand  jurors,  when  the  President  and  his  ministei^  shall  be  accused 
of  acts  in  which  the  senate  and  the  council  of  the  government  have 
intervened  by  virtue  of  their  attributes.  The  same  chamber  shall 
also  serve  as  grand  jurors  in  all  cases  where  the  vice  president  shall 
be  accused  of  any  offence  committed  during  the  time  of  holding  his 
office. 

Art.  40.  The  Chamber  before  which  may  have  been  made  the 
accusations  spoken  of  in  the  preceding  articles,  shall  form  itself  into  a 
grand  jury,  and  shall  declare  by  the  vote  of  two-thirds  of  its  members 
present,  if  there  be  sufficient  cause  for  having  the  accused  tried,  in 
which  event  he  shall  be  suspended  from  office,  and  die  cause  sent  to 
the  competent  tribunal. 

Abt.  41.  Every  deputy  and  senator  has  the  right  of  presenting  in 
writing  propositions  and  projects  of  laws  or  decrees  in  his  respective 
Chamber. 

Art.  42.  The  deputies  and  senators  are  not  responsible  for  any 
opinions  which  they  may  express  in  the  discharge  of  their  employ- 
ments, and  they  can  never  be  called  to  account  for  the  same. 

Art.  43.  In  criminal  prosecutions  brought  against  the  senators  or 
deputies  from  the  day  of  their  election,  until  two  months  after  they 
shall  have  discharged  their  functions,  the  former  cannot  be  accused 
except  before  the  Chamber  of  Deputies,  and  the  latter,  except  before 
the  Senate,  and  in  the  event  of  similar  accusations  the  Chamber  shall 
form  itself  into  a  grand  jury,  for  the  purpose  of  determining  if  there 
be  any  foundation  for  such  accusation. 

Art.  44.  If  the  Chamber,  constituting  the  grand  jury  in  the  cases 
mentioned  in  the  preceding  article,  should  declare  by  the  vote  of  two- 
thirds  of  the  members  present,  that  the  accusation  is  well  founded: 
the  accused  remains  suspended  from  his  employment,  and  placed  at 
the  disposal  of  the  competent  tribunal. 

Art.  45.  The  compensation  o(  the  deputies  and  senators  shall  be 
determined  by  law,  and  be  paid  by  the  General  Treasury  of  the  Con- 
federation. 

Art.  46.  Each  Chamber  as  well  as  the  boards  spoken  of  in  the  36 
art,  may  issue  such  orders  as  it  deems  convenient,  in  order  to  carry  into 
efiect  any  resolutions  adopted  by  virtue  of  the  function,  delegated  to 
each  by  virtue  of  the  35, 36, 39, 40, 44  and  45th  art.,  of  the  Constitution, 
and  the  President  of  the  United  States  ought  to  cause  them  to  be 
executed,  without  possessing  the  right  of  making  any  observations 
on  their  tenor. 

Section  Fifth. 

Of  the  Powers  qfthe  General  Congress. 

Art.  47.  No  resolution  of  the  General  Congress  shall  assume  any 
other  form  than  that  of  a  law  or  a  decree. 
Art.  48.  The  resolutions  of  the  General  Congress^iu  order  to  have 
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the  force  of  a  law  or  decree  ought  to  be  signed  by  the  President,  except 
in  those  cases  excepted  by  the  Constitution. 

Abt.  49.  The  laws  or  decrees,  which  emanate  from  the  General 
Congress,  shall  have  for  their  object: 

1.  To  sustain  the  national  independence,  and  to  provide  for  the 
preservation  and  security  of  the  nation  in  its  exterior  relations. 

2.  To  preserve  the  Federal  Union  of  the  States,  and  peace  and 
public  order  in  the  interior  of  the  Confederation, 

3.  To  maintain  the  independence  of  the  states  among  themselves, 
so  far  as  respects  their  government  according  to  the  Constitutive  act 
and  this  Constitution. 

4.  To  sustain  the  proportional  equality  of  obligations  and  righta 
which  the  states  possess  in  point  of  law. 

Abt.  50.  The  exclusive  powers  possessed  by  the  General  Congress 
are  the  following,  viz: 

1.  To  promote  instruction  by  securing  for  a  limited  time  to  authors 
the  exclusive  privilege  to  their  works;  by  establishing  colleges  for 
the  Marine,  Artillery  and  Engineer  Departments;  by  erecting  one  or 
more  establishments,  for  the  teaching  of  the  natural  and  exect  sciences, 
the  political  and  moral  sciences,  the  useful  arts  and  languages;  with- 
out prejudice  to  the  rights  which  the  states  possess,  to  regulate  the 
public  education  in  their  respective  states. 

2.  To  promote  the  general  prosperity,  by  decreeing  the  opening  of 
roads,  canals,  and  their  improvement  without  hindering  the  states 
from  opening  and  improving  their  own;  establishing  post  offices  and 

E09t  roads,  and  securing  for  a  limited  time  to  inventors,  or  those  who 
ave  perfected,  or  introduced  any  new  invention,  the  exclusive  privi- 
lege for  their  respective  inventions,  inxprovements  or  new  introduc- 
tions. 

3.  To  protect  and  to  regulate  the  political  liberty  of  the  press  in 
such  a  manner  that  its  exercise  can  never  be  suspended,  and  much 
less  be  abolished  in  any  of  the  states  or  territories  oi  the  confederation. 

4.  To  adroit  new  states  and  territories  into  the  federal  union,  and 
to  incorporate  the  same  with  the  nation. 

5.  To  regulate  definitively  the  boundaries  of  the  states,  and  ter- 
minate the  differences,  when  they  cannot  agree  among  themselves 
about  the  lines  of  demarcation  of  their  respective  districts. 

6.  To  erect  territories  into  states  and  regulate  them  in  conformity 
with  those  already  existing. 

7.  To  unite  two  or  more  states,  upon  their  petition  to  that  effect, 
into  one,  or  to  erect  new  states  within  the  limits  of  those  already  in 
existence,  with  the  approbation  of  three  fourths  of  the  members 
present  in  both  chambers,  and  the  ratification  of  an  equal  number  of 
the  legislatures  of  the  other  states  of  the  Union. 

8. .  To  fix  the  general  expenses,  establish  the  contributions  necessary 
in  order  to  defray  them,  to  regulate  their  collection,  determine  their 
expenditure,  and  to  require  annually  account  of  the  same  from  the 
government 
Vol.  h—S% 
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9.  To  contract  debts  on  the  credit  of  the  confederation,  and  to  fix 
the  guarantees  of  their  repayment. 

10.  To  acknowledge  the  national  debt,  and  indicate  the  means  to 
consolidate  and  extinguish  the  same. 

11.  To  regulate  the  commerce  with  foreign  nations,  between  the 
different  states  of  the  Union  and  with  the  Indian  tribes. 

12.  To  give  instructions  for  the  forming  of  Concordates  with  the 
Holy  See,  to  approve  and  ratify  the  same,  and  to  regulate  the  right 
of  patronage  [patronato)  in  the  whole  Union. 

13.  To  approve  treaties  of  peace,  alliance,  friendship,  confedera- 
tion, armed  neutrality,  and  all  others  which  the  President  of  the  United 
States  m^y  enter  into  with  foreign  powers. 

14.  To  establish  ports  of  all  kinds,  erect  custom-houses,  and  de- 
signate their  location. 

15.  To  determine  and  to  render  uniform  the  weight,  fineness,  value, 
stamp  and  denomination  of  the  coins  throughout  the  Union,  and  to 
adopt  a  general  system  of  weights  and  measures. 

16.  To  declare  war,  upon  examining  the  facts  presented  to  its  con- 
sideration by  the  President  of  the  United  States. 

17.  To  establish  rules  for  the  granting  of  letters  of  marque,  and 
for  declaring  valid  or  invalid  prizes  on  land  and  water. 

18.  To  designate  the  force  of  the  army  and  navy,  to  fix  the  con- 
tingent of  men  to  be  furnished  by  each  state,  to  establish  ordinances 
and  rules  for  their  organisation  and  service. 

19.  To  form  regulations  for  the  organisation,  arming  and  disci- 
plining of  the  local  militia  of  the  states;  reserving  to  each  state  the 
appointment  of  its  own  oiScers  and  the  faculty  of  instructing  them 
according  to  the  discipline  laid  down  in  the  aforesaid  regulations. 

SO.  To  grant  or  to  refuse  the  entrance  of  foreign  troops  into  the 
territory  of  the  confederation. 

21.  To  permit  or  to  refuse  squadrons  belonging  to  foreign  powers 
to  remain  for  more  than  one  month  in  Mexican  harbors. 

22.  To  permit  the  departure  of  the  national  troops  beyond  the 
limits  of  the  republic. 

23.  To  create  or  suppress  all  public  employments  of  the  Federa- 
tion, to  fix,  increase  or  diminish  the  appointed  salaries,  rewards,  in 
case  of  retirement,  and  pensions  of  the  same. 

24.  To  grant  rewards  and  conipensations  to  persons  who  have 
rendered  great  services  to  tlie  republic,  and  to  decree  public  honors 
in  memory  of  great  men. 

25.  To  grant  amnesties  and  indulgences  for  offences  the  cognisance 
of  which  appertains  to  the  tribunals  of  the  confederation,  in  such 
cases,  and  upon  observing  the  prerequisites  prescribed  by  law. 

26.  To  establish.a  uniform  rule  of  naturalisation. 

27.  To  establish  general  rules  as  to  bankruptcy  throughout  the 
Union. 

28.  To  select  a  place  of  residence  for  the  supreme  powers  of  the 
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Federation  and  to  exercise  in  its  district  the  attributes  of  the  tegbla- 
tive  power  of  a  state. 
2U,  To  change  such  residence  whenever  it  may  deem  it  necessary, 

30.  To  grant  laws  and  decrees  for  the  interior  administration  of  the 
Territories. 

31.  To  dictate  all  laws  and  decrees,  which  may  conduce  to  accom- 
plish the  objects  spoken  of  in  the  forty-ninth  article  without  intermed- 
dling with  the  interior  administration  of  the  states. 

Section  Sixth, 
Of  the  Formation  of  the  Laws. 

Art.  51.  The  formation  of  all  laws  and  decrees  may  begin  indis- 
tinctly in  either  of  the  chambers,  except  those  having  for  their  object 
the  levying  of  contributions  or  of  raising  taxes,  which  must  originate 
in  the  Chamber  of  Deputies. 

Art.  52.  The  following  shall  be  considered  as  initiatives  of  laws; 

1.  Propositions  which  the  President  of  the  United  Mexican  States 
shall  deem  advantageous  to  the  Union  and  which  as  such  he  shall 
specially  recommend  to  the  Chamber  of  Deputies. 

2.  Propositions,  projects  of  laws  or  decrees,  which  the  legislatures 
of  the  states  may  address  to  either  chamber. 

Art.  53.  All  projects  of  laws  or  decrees  without  any  exception 
whatever  shall  be  successively  discussed  in  the  two  chambers,  observ- 
ing in  both  with  exactness  what  it  prescribed  in  the  regulations  as  to 
the  form  of  debate,  as  well  as  to  the  delays  and  modes  of  proceeding 
in  voting. 

Art.  54.  Propositions  of  laws  or  decrees,  which  have  been  reject- 
ed in  the  chamber,  where  they  originated,  before  the  final  reading 
panuot  again  be  proposed  by  any  member  during  the  sessions  of  that 
year,  nor  until  the  ordinary  sessions  of  the  year  following. 

Art.  55.  It  the  propositions  of  laws  or  decrees  after  having  been 
discussed  be  approved  by  an  absolute  majority  of  the  members  pre- 
sent in  both  chambers,  they  shall  be  sent  to  the  president,  who  if  he 
also  approves  shall  sign  and  publish  the  same:  and  if  not,  shall  return 
them  with  his  observations  within  ten  working  days  to  the  chamber 
whence  they  originated. 

Art.  5Q.  The  propositions  of  laws  or  decrees  returned  by  the  pre- 
sident, according  to  the  preceding  article,  shall  be  a  second  time  dis- 
cussed in  the  two  chambers.  If  in  each  of  them,  they  be  approved 
by  two-thirds  of  the  members  present,  they  shall  again  be  sent  to  the 
president,  who  without  further  excuse  must  sign  and  publish  them; 
but  if  not  approved  by  the  votes  of  two-thirds  of  the  members,  they 
cannot  again  be  proposed  until  the  year  following. 

Art.  57.  If  the  president  should  not  return  a  proposed  law  or  decree 
within  the  period  prescribed  in  the  55th  art.  it  shall  be  considered  as  ap- 
proved by  that  very  fact,  and  be  promulgated  as  law;  unless  while  the 
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delay  is  not  yet  expired,  congress  should  have  closed  or  suspended  its 
sessions,  in  which  event  the  return  must  be  niade  on  the  first  day 
thereafter  when  congress  shall  again  unite. 

Art.  58.  The  projects  of  laws  or  decrees  once  wholly  rejected  by 
the  chamber  of  revision,  shall  be  returned  by  said  chamber  to  that  in 
which  it  originated.  If  upon  re-examination  in  the  latter,  it  be 
approved  by  two-thirds  of  the  members  present,  it  shall  be  sent  back 
again  to  the  chamber  by  which  it  was  rejected,  who  shall  not  again 
reject  it,  unless  by  the  vote  of  two-thirds  of  the  members  present. 

Art.  59.  All  proposed  laws  or  decrees,  which,  on  a  second  exa- 
mination, have  been  approved  by  two-thirds  of  the  members  of  the 
chamber  where  they  originated,  and  not  disapproved  by  two-thirds 
of  the  chamber  of  revision,  shall  be  sent  to  the  president  who  must 
sign  and  circulate  them,  or  send  them  back  within  ten  working  days 
to  the  chamber  where  they  originated. 

Art.  60.  All  propositions  of  laws  or  decrees  which,  according  to 
the  preceding  article,  the  president  may  send  back  to  the  chamber 
where  they  originated,  shall  be  again  considered,  and  if  they  are  ap- 
proved by  two-thirds  of  the  members  present,  and  the  chamber  of 
revision  be  not  equally  divided,  they  shall  be  returned  to  the  presi- 
dent, who  shall  cause  them  to  be  published.  But  if  in  their  origin 
they  were  approved  by  two-thirds  tof  the  chamber,  or  disapproved 
by  an  equal  number  of  the  chamber  of  revision,  they  cannot  again 
be  taken  up  except  at  a  subsequent  regular  session* 

Art.  61.  In  case  they  should  be  reproved  a  second  time  by  the 
chamber  of  revision,  according  to  article  58,  the  proposition  shall  be 
considered  as  thrown  out,  and  it  cannot  again  be  taken  up  until  the 
following  year. 

Art,  62.  In  the  amendments,  which  the  chamber  of  revision  may 
make  to  proposed  laws  or  decrees,  the  same  formalities  must  be 
observed  as  on  other  subjects  requiring  the  approbation  of  the  presi- 
dent 

Art.  63.  The  portions  of  a  proposed  law  or  decree,  which  may  be 
once  disapproved  by  the  chamber  of  revision,  are  subject  to  the  same 
formalities  as  those  propositions  which  have  been  wholly  disap- 
proved. 

Art.  64.  In  the  interpretation,  modification,  and  repeal  of  laws 
and  decrees  the  same  formalities  must  be  observed  which  are  re- 
quired for  their  formation. 

Art.  65.  Whenever  any  resolution  of  the  general  congress  is  com- 
municated to  the  President  of  the  Republic,  it  must  be  signed  by  the 
presidents  of  both  chambers,  and  by  a  secretary  belonging  to  each. 

Art.  66.  No  law  or  decree  can  be  formed  in  either  chamber  with- 
out the  presence  of  an  absolute  majority  of  the  members  composing  it. 
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Section  Seventh. 

Of  the  Timey  Duration^  and  Place  of  holding  the  General  Con- 
gress. 

Art,  67,  The  general  congress  shall  meet  every  year  on  the  1st 
of  January,  in  the  place  designated  by  law.  The  regulations  for  the 
interior  government  of  the  same,  shall  prescribe  the  formalities  pre- 
vious to  the  opening  of  the  same,  as  well  as  those  to  be  observed  at 
its  installation. 

Art.  68.  The  President  of  the  Confederation  shall  assist  at  this 
opening,  and  shall  pronounce  a  discourse^suitable  to  this  important 
act;  to  which,  the  presiding  officer  of  congress  shall  reply  in  general 
terms. 

Art.  69.  The  ordinary  sessions  of  congress  shall  be  held  daily, 
without  any  other  interruption  than  solemn  d^ys  of  festivals;  and  in 
order  to  suspend  its  meetings  for  more  than  two  days,  the  consent 
of  both  chambers  is  necessary. 

Art.  70.  The  chambers  shall  reside  in  the  same  place;  and  they 
cannot  remove  to  another,  without  previously  agreeing  on  such  re- 
moval, as  well  as  the  time  and  manner  of  effecting  it,  and  designating 
the  same  point  for  their  re-union.  But  if  both  agree  on  the  removal, 
but  differ  as  to  time,  mode,  and  place,  the  President  of  the  Union 
shall  decide  the  question,  by  choosing  one  of  the  places  in  dispute. 

Art.  71.  The  general  congress  shall  close  its  sessions  annually  on 
the  15th  of  April,  with  the  same  formalities  prescribed  for  its  opening, 
with  the  faculty  of  prolonging  it  for  thirty  working  days  whenever 
they  deem  it  necessary,  or  the  President  of  the  Union  may  re- 
quest it. 

Art.  73.  Whenever  the  general  congress  may  unite  in  extra  ses- 
sion, it  shall  be  composed  of  the  same  deputies  and  ^nators  which 
formed  the  ordinary  session,  and  who  will  confine  their  attention  ex- 
clusively to  the  objects  for  which  they  were  convoked;  but  if  these 
be  not  disposed  of  at  the  day^  appointed  for  the  regular  session,  the 
extra  session  must  be  closed,  and  the  points  pending  left  to  the  deci- 
sion of  the  ordinary  congress. 

Art.  73.  The  resolutions  taken  by  congress  relative  to  the  change, 
prorogation,  or  suspension  of  its  sessions,  according  to  the  three  pre- 
ceding articles,  must  be  communicated  to  the  president,  who  will  cause 
them  to  be  executed  without  making  any  observations  thereon. 
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TITLE  IV. 

OF  THE  SUPREME  EXECUTIVE  POWER  OF  THE  CONFEDERATION. 

Section  First. 

Of  the  Persons  to  whom  this  Power  is  confided^  and  their  Election. 

Art.  74.  The  supreme  executive  power  is  entrusted  to  a  single  in- 
dividual, who  shall  be  styled  President  of  the  United  Mexican  States. 

Art.  75.  There  shall  also  be  a  vice  president,  who  shall  discharge 
all  the  duties  of  the  president,  in  csise  of  physical  or  moral  inability 
of  the  latter. 

Art.  76.  In  order  to  be  president  or  vice  president  it  is  necessary, 
to  be  born  a  Mexican  citizen,  to  be  thirty-five  years  of  age  at  the 
t;ime  of  the  election,  and  residing  in  the  country. 

Art.  77.  The  president  cannot  be  re-elected  until  the  fourth  year 
after  his  functions  have  ceased. 

Art.  78.  He  who  has  been  elected  president  or  vice  president  of 
the  republic,  will  discharge  these  functions  in  preference  to  all  others. 

Art.  79.  The  1st  of  September,  of  the  year  immediately  preceding 
that  on  whicl:\^the  president  ought  to  enter  on  his  office,  the  legislature 
of  each  state  must  elect,  by  an  absolute  majority  of  votes,  two  indi- 
viduals, of  which  one  at  least  shall  not  be  a  resident  of  such  state. 

Art.  80.  When  the  vote  has  been  taken,  the  legislatures  shall  for- 
ward to  the  president  of  the  council  of  government,  evidence  of  the 
act  of  election  in  due  form,  in  order  that  he  may  dispose  of  the  same 
in  the  manner  prescribed  by  the  regulations  of  the  council. 

Art.  81.  On  the  6ih  of  January  following,  the  evidence,  spoken 
of  in  the  preceding  section,  shall  be  opened  and  read  in  joint  session 
of  the.  chambers,  if  two-thirds  of  the  votes  of  the  states  have  been 
received. 

Art.  82.  When  this  evidence  has  been  read,  the  senators  shall 
retire,  and  a  committee,  appointed  by  the  chamber  of  deputies,  and 
composed  of  one  member  from  each  state  represented,  shall  give 
an  account  of  the  result 

Art.  83.  The  chamber  shall  forthwith  proceed  to  examine  the 
election,  and  enumerate  the  votes. 

Art.  84.  He  who  unites  the  absolute  majority  of  the  votes  of  the 
legislatures  shall  be  president. 

Art.  85.  If  two  were  to  possess  a  majority,  he  sliall  be  president 
who  has  the  greatest  number  of  votes,  and  the  other  vice  president. 
In  case  of  equality,  the  chamber  of  deputies  shall  elect  one  as  presi- 
dent, and  the  other  shall  be  vice  president. 

Art.  86.  If  neither  have  the  absolute  majority  of  votes  of  the 
legislatures,  the  chamber  of  deputies  shall  elect  the  president  and 
vice  president,  choosing  for  each  one  having  the  greatest  number 
of  votes. 
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Art.  87*  When  more  than  two  individuals  possess  a  majority,  or 
equal  number  of  votes,  the  chamber  shall  choose  among  them  the 
president  or  vice  president,  as  the  case  may  be. 

Art.  88.  If  one  have  the  absolute  majority,  apd  two  or  more  an 
equality  of  votes,  but  greater  than  the  rest,  the  chamber  shall  choose 
from  those  having  the  greatest  votes. 

Art.  89.  If  all  have  an  equal  number  of  votes,  the  chamber  shall 
choose  a  president  and  vice  president  from  among  the  whole;  as  also, 
when  one  has  a  greater  number,  and  the  rest  an  equal  number  of  votes. 

Art.  90.  Should  there  be  a  tie,  when  voting  upon  the  elections  of 
the  legislatures,  the  vote  shall  be  repeated  once,  and  if  it  still  con- 
tinues to  be  a  tie,  chance  shall  decide. 

Art.  91.  In  competitions  between  two  or  more,  having  an  equal 
number  of  votes,  the  voting  must  be  directed  to  reduce  the  com- 
petitors to  two  or  one,  in  order  that  the  remaining  party  be  placed 
in  competition  with  him  who  has  a  majority  of  votes. 

Art.  92.  As  a  general  rule,  in  voting  for  president  and  vice  presi- 
dent, chance  shall  not  be  resorted  to  till  after  two  votings. 

Art.  93.  In  voting  on  the  elections  of  the  legislatures,  as  well  as 
on  the  nomination  of  president  and  vice  president,  the  representation 
of  each  state  shall  have  but  one  vote;  and  in  order  to  have  a  deci- 
sion of  the  chamber,  there  must  be  an  absolute  majority  of  votes. 

Art.  94.  In  order  to  deliberate  on  the  objects  mentioned  in  the 
preceding  article,  there  must  concur  more  than  one-half  of  the  whole 
number  of  members,  and  three-fourths  of  the  deputies  of  the  states. 

Section  Second, 

Of  the  Duration  of  the  Presidency  and  Vice  Presidency,  and  the 
mode  of  filing  Vacancies  in  each,  and  of  their  Oath, 

Att.  95.  The  President  and  Vice  President  of  the  Union  shall 
enter  on  their  functions  on  the  1st  of  April;  and  shall  vacate  their 
offices,  on  the  same  day  four  years  afterwards,  by  a  new  and  con- 
stitutional election. 

Art.  96.  If  from  any  cause  whatever,  the  elections  of  president  and 
vice  president  should  not  be  completed  and  published  by  the  first  of 
April  on  which  the  installation  is  to  take  place,  or  the  persons  ele(^ted 
should  not  be  ready  to  enter  on  the  office,  the  functions  of  the  former 
shall,  nevertheless,  cease,  and  the  chamber  of  deputies,  voting  by 
states,  shall  elect  a  president  ad  interim. 

Art.  97.  In  case  the  president  or  vice  president  be  temporarilv  pre- 
vented, what  has  been  prescribed  in  the  preceding  article  shall  take 
place,  and  if  the  impediment  were  to  occur  while  the  congress  is  not 
in  session,  the  supreme  executive  power  is  confided  to  the  president 
of  the  supreme  court  of  justice  and  two  individuals  chosen  by  the 
absolute  plurality  of  votes  of  the  council  of  the  government.    These 
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cannot  be  members  of  the  general  congress,  and  they  ought  to  possess 
the  qualifications  required  of  the  president  of  the  Union. 

Art.  98.  While  the  elections  above  spoken  of  are  making,  the  pre- 
sident of  the  supreme  court  of  justice  discharges  the  executive  power. 

Art.  99.  In  the  event  of  perpetual  impossibility  of  the  president  or 
vice  president,  congress,  and  in  their  recess  the  council  of  the  govern- 
ment, shall  provide  for  the  case  according  to  the  96th  and  97th  articles, 
and  take  steps  that  the  legislatures  proceed  to  elect  a  president  and 
vice  president  according  to  the  constitutional  forms. 

Art.  100.  The  election  of  president  and  vice  president  made  by  the 
legislatures,  in  consequence  of  the  perpetual  impossibility  of  those 
holding  these  offices,  shall  not  prevent  the  ordinary  elections  which 
take  place  the  first  of  September  eveyy  four  years. 

Art.  101,  The  president  and  vice  president  elected  every  four  years, 
ought  to  be  on  the  first  of  April  in  the  place  where  the  supreme 
powers  of  the  Union  reside,  and  take  an  oath  before  the  united  cham- 
bers to  fulfil  their  duties  in  the  following  form:  I, ,  appointed 

president  (or  vice  president)  of  the  United  Mexican  States,  swear 
before  Grod  and  his  holy  evangelists,  that  I  will  faithfully  discharge 
the  office  which  the  United  States  have  entrusted  me  with,  and  that 
I  will  observe,  and  cause  to  be  observed,  exactly  the  constitution  and 
the  general  laws  of  the  confederation. 

Art.  102.  If  neither  the  president  nor  the  vice  president  present 
themselves  to  take  the  preceding  oath^  and  the  session  of  congress  is 
open,  they  shall  take  such  oath  before  the  council  of  government  as 
soon  as  each  presents  himself. 

Art.  103.  If  the  vice  president  present  himself,  and  take  the  oath 
before  the  president,  he  shall  be  at  the  head  of  government  until  the 
president  has  taken  the  oath  of  office. 

Art.  104.  The  president  and  vice  president,  constitutionally  ap- 
pointed according  to  the  99th  article,  and  the  individuals  provisionally 
appointed  to  exercise  the  functions  of  president  according  to  the  96th 
and  97th  articles,  shall  take  the  oath  mentioned  in  the  101st  article, 
before  the  chambers  if  in  session,  and  if  not,  before  the  council  of  the 
government. 

Section  Third, 

Of  the  Prerogafives  of  the  President  and  Vice  President, 

Art.  105.  The  president  may  propose  to  congress  such  new  laws  or 
reform  in  the  old  laws  as  he  may  think  conducive  to  the  general  good, 
by  proposing  them  to  the  chamber  of  deputies.    . 

Art.  106.  The  president  may  once,  within  ten  working  days,  make 
observations  on  laws  and  decrees  passed  by  the  general  congress,  and 
suspend  their  publication  until  the  resolution  of  congress,  except  in 
cases  provided  for  by  the  constitution. 

Abt.  107.  The  president,  while  he  remains  in  oSce,  can  only  be 
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aocQsed  before  one  of  the  chambers,  and  only  for  the  offences  men- 
tioned in  the  38th  article,  and  committed  at  the  time  therein  specified. 

Art.  108.  Within  one  year,  counting  from  the  time  at  which  the 
office  of  the  president  ceases,  he  cannot  be  accused  except  before  the 
chambers,  for  offences  mentioned  in  the  d8th  article,  as  well  as  for  all 
others  committed  during  the  time  he  was  in  office.  When  the  year 
is  passed,  he  cannot  be  accused  for  such  offences. 

Art.  109.  The  vice  president,  during  the  four  years  of  his  employ- 
ment, can  only  be  accused  before  the  chamber  of  deputies  for  an 
offence  committed  during  the  time  of  such  employment. 

Section  Fourth. 

Of  the  Mtributes  qf  the  President^  and  the  Restrictions  of  his 

Powers. 

Art.  110.  The  attributes  of  the  president  are  the  following: 

1.  To  publish,  circulate,  and  cause  to  be  observed,  the  laws  and 
decrees  of  the  general  congress. 

2.  To  make  regulations,  decrees,  and  orders  for  the  better  ob- 
servance of  the  constitution,  constitutive  act,  and  general  laws. 

3.  To  execute  the  laws  and  decrees  having  for  their  object  the  pre- 
servation of  the  integrity  of  the  Union,  and  to  sustain  its  exterior 
independence,  and  its  interior  union  and  liberty. 

4.  To  appoint  and  remove  at  pleasure  the  secretaries  of  state. 

5.  To  watch  over  the  collection,  and  decree  the  appropriation  of 
the  general  contributions  agreeably  to  law. 

6.  To  name  the  heads  of  the  treasury,  the  general  commissaries, 
diplomatic  agents,  consuls,  colonels  and  other  superior  officers  of  the 
permanent  army,  and  of  the  armed  and  active  militia,  with  the 
approbation  of  the  senate,  and  in  the  recess,  by  the  council  of  the 
government. 

7.  To  appoint  the  other  officers  of  the  permanent  army  and  of  the 
armed  and  active  militia,  and  the  officers  of  the  confederation  ob- 
serving therein  the  dispositions  of  the  law. 

8.  To  appoint,  out  of  three  candidates  proposed  by  the  supreme 
court,  the  judges  and  fiscals  of  the  circuit  and  district  courts. 

9.  To  grant  discharges  and  furloughs,  and  regulate  the  pensions  of 
the  military,  agreeably  to  law. 

10.  To  dispose  of  the  permanent  army  and  navy  and  the  active 
militia  for  the  interior  security  and  external  defence  of  the  nation. 

11.  To  dispose  of  the  local  militia  for  the  same  objects,  and  even 
employ  the  same  beyond  the  limits  of  their  respective  states  and 
territories,  after  previous  consent  of  the  general  congress,  which  dhall 
specify  the  force  necessary,  and,  if  congress  be  not  in  session,  the 
council  of  the  government  shall  give  its  consent,  and  make  the  afore- 
said specification. 

12.  To  declare  war  in  the  name  of  the  United  Mexican  States, 
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upon  a  previous  decree  of  the  general  congress;  grant  letters  of 
marque  according  to  the  provisions  of  lav. 

13.  To  make  concordats  with  the  Apostolic  See,  according  to  the 
terms  of  the  12th  power  of  the  50th  article. 

14.  To  direct  diplomatic  negotiations,  and  make  treaties  of  peace, 
friendship,  alliance,  truce,  confederation,  armed  neutrality,  commeroe, 
and  all  other  kinds;  but  in  order  to  give  or  withhold  ratification  of 
the  same,  the  approbation  of  tho,  general  congress  is  necessary. 

15.  To  receive  ministers  and  other  agents  of  foreign  powers. 

16.  To  ask  of  the  general  congress  the  prorogation  of  their  sessions 
for  tl)irty  working  days  or  less. 

17.  Convoke  extra  sessions  of  congress  when  he  thinks  it  necessary, 
and  two-thirds  of  the  members  present  of  the  council  of  government 
shall  agree  to  it. 

18.  Also  to  convoke  extra  sessions  of  congress,  when  two-thirds 
of  the  members  present  of  the  council  of  government  think  it  neces- 
sary. 

19.  To  see  that  prompt  and  perfect  justice  is  administered  by  the 
supreme  court  and  other  tribunals  of  the  Union,  and  that  their  decrees 
be  carried  into  effect,  according  to  law. 

20.  To  suspend  from  their  employments,  for  a  space  not  exceeding 
three  months,  and  deprive  of  not  more  than  half  their  salaries  for 
the  same  period,  all  persons  employed  by  the  Union,  who  violate  his 
orders  or  decrees,  and,  if  he  thinks  such  persons  should  be  tried,  to 
send  them  before  the  competent  tribunals. 

21.  To  approve  or  retain  decrees  of  councils,  pontificial  bulls,  let- 
ters, and  rescripts,  with  consent  of  the  general  congress,  consulting 
the  senate,  and,  in  the  recess,  the  council  of  government,  when  they 
treat  on  subjects  peculiar  to  the  administration,  and  the  supreme 
court,  when  on  subjects  of  litigation. 

A«T.  111.  The  president, in  publishing  the  laws  and  decrees,  shall 
use  the  following  formula:  '^The  President  of  the  United  Mexican 
States  makes  known  to  the  inhabitants  of  the  Republic,  that  the 
General  Congress  has  decreed  as  follows:  [here  insert  the  text]." 
Wherefore,  I  order  that  the  same  be  printed,  published,  and  circu- 
lated and  carried  into  effect. 

Art.  112.  The  restrictions  of  the  president's  powers  are  the  fol- 
lowing: 

1.  The  president  cannot  command  in  person  the  army  or  navy 
without  the  previous  consent  of  the  general  congress,  or,  in  its  recess, 
the  council  of  government,  by  a  vote  of  two-thirds  of  the  members 
present,  and  when  he  commands  them  with  such  permission,  the  vice 
president  shall  act  as  president. 

2.  The  president  cannot  deprive  any  one  of  his  liberty,  nor  impose 
any  punishment;  when  the  welfare  and  security  of  the  Union  re- 
quires, he  may,  however,  arrest  persons,  placing  them,  within  forty- 
eight  hours,  at  the  disposition  of  the  competent  tribunals. 

3.  The  President  cannot  occupy  the  property  of  any  individual 
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or  corporation,  nor  disturb  them  in  their  possession  or  use  of  the  same; 
and  if  in  any  case  it  should  be  necessary  for  some  object  of  ac- 
knowledged utility  to  take  the  property  of  an  individual  or  a  corpo- 
ration ,  it  cannot  be  done  without  previous  approbation  of  the  senate, 
and  in  the  recess,  the  council  of  the  government,  always  indemnifying 
the  party  the  value  fixed  by  appraisers  chosen  by  himself  and  the 
government. 

4.  The  President  cannot  impede  elections  nor  the  other  acts  spoken 
of  in  the  dSth  article. 

5.  Neither  the  President  nor  the  Vice  President  can  leave  the 
republic  during  the  time  of  their  office,  nor  for  a  year  afterwards. 

Section  Fifth, 

Of  the  Council  of  the  Government, 

Art.  113.  During  the  recess  of  Congress  there  shall  be  a  Council 
of  Government  composed  of  half  the  senate,  one  from  each  state. 

Art.  114.  For  the  first  two  years  the  council  shall  be  composed  of 
those  first  elected  by  their  respective  legislatures,  and  in  the  sequel 
by  the  oldest. 

Art.  115.  The  Vice  President  shall  be  president  of  the  council, 
and  he  shall  appoint  according  to  his  own  regulation  a  president  pro 
tempore  to  discharge  his  functions  in  his  absence. . 

Art.  116.  The  attributes  of  this  council  shall  be  as  follows: 

1.  To  watch  over  the  observance  of  the  constitution  and  the  con- 
stitutive act  and  general  laws,  keeping  a  record  of  all  incidents  re- 
lating to  this  subject. 

2.  To  make  such  observations  to  the  President  as  they  deem  useful 
to  the  accomplishment  of  the  constitution  and  laws  of  the  Union. 

3.  To  require,  of  their  own  accord,  or  at  the  request  of  the  Presi- 
dent, extra  sessions  of  Congress,  but  in  such  cases  two  thirds  of  the 
members  present  must  concur,  according  to  §§  17.  and  18.  of  art.  110. 

4.  Give,  their  consent  for  using  the  local  militia,  according  to  §  9. 
of  art.  110. 

5.  Approve  of  the  appointments  mentioned  §  6.  of  art.  110. 

6.  Give  its  consent  in  the  case  of  art.  112.  §  1. 

7.  Appoint  two  individuals,  who  jointly  with  the  president  of  the 
supreme  court,  shall  exercise  provisionally  the  supreme  executive 
power,  according  to  art.  97. 

8.  To  receive  the  oath  of  art.  101,  from  the  individuals  of  the 
supreme  executive  power,  in  the  cases  mentioned  in  the  constitution. 

9.  To  five  their  opinion  in  consultations  with  the  President,  accord- 
ing to  §  21,  art.  110.  and  on  other  subjects  on  which  he  may  consult 
them. 
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Section  Sixth. 

Of  the  Business  of  Government. 

Art.  117.  For  the  despatch  of  the  business  of  government  of  the 
republic,  there  shall  be  appointed  such  a  number  of  secretaries  as 
Congress  may  establish  by  general  law. 

Art.  118.  All  the  regulations,  decrees  and  orders  of  the  President 
ought  to  be  signed  by  the  secretary  of  state  of  the  department  to 
which  it  belongs,  and  without  this  formality  they  are  not  to  be  obeyed. 

Art.  119.  The  secretaries  of  state  shall  be  respansible  for  all  acts 
of  the  President,  signed  by  them  contrary  to  the  constitution,  the  con- 
stitutive act,  general  laws,  and  the  constitutions  of  particular  states. 

Art.  120.  The  secretaries  of  state  shall  give  to  each  chamber,  as 
soon  as  it  opens,  an  account  of  the  situation  of  their  respective  de- 
partments. 

Art.  121.  In  order  to  be  secretary  of  state,  one 'must  be  bom  a  Mex- 
ican citizen. 

Art.  122.  The  secretaries  of  state  shall  form  regulations  for  the  dis- 
tribution and  despatch  of  business  under  their  care,  which  shall  be 
submitted  by  government  to  Congress  for  their  approbation. 

TITLE  V. 

OF  THE  JUDICIAL  POTHER  OF  THE  UNION. 

Section  First. 

Of  the  Nature  and  Distribution  of  this  Power. 

Art.  123.  The  judicial  power  of  the  Union  shall  reside  in  a  su- 
preme court  of  justice,  and  in  circuit  and  district  courts. 

Section  Second. 

Of  the  Supreme  Court  of  Justice^  the  Election,  Duration  and 

Oaths  of  its  Members. 

Art.  124.  The  supreme  court  of  Justice  shall  be  composed  of  eleven 
ministers,  divided  into  three  chambers,  and  of  one  fiscal,  the  general 
Congress  having  power  to  increase  this  number  if  they  diink  proper. 

Art.  125.  In  order  to  be  elected  member  of  the  supreme  court,  it  is 
necessary  to  be  instructed  in  the  science  of  the  law,  in  the  opinion  of 
the  legislatures  of  the  states,  to  have  thirty-five  years  of  age,  be  a  natural 
born  citizen  of  the  republic,  or  bom  in  some  part  of  America,  which 
prior  to  1810  belonged  to  Spain,  and  which  has  separated  from  it, 
provided  he  have  five  years  residence  within  the  republic. 

Art.  126.  The  individuals  composing  the  supreme  court  of  justice 
shall  hold.the  office  for  life,  unless  removed  according  to  law. 
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Abt.  127.  The  election  of  th^  members  of  the  supreme  court  shall 
take  place  on  the  same  day,  by  the  legislatures  of  the  state  by  an  abso- 
lute majority. 

Art.  128.  The  elections  concluded,  each  legislature  shall  send  to  the 
president  of  the  council  of  the  government  a  certified  list  of  the 
twelve  individuals  elected^  noUcing  him  who  has  been  appointed 
Fiscal. 

Art.  129.  The  president  of  the  council  as'soonashe  shall  have  re- 
ceived the  lists  of  at  least  three-fourths  of  the  legislatures,  shall  dispose 
of  them  in  the  manner  prescribed  by  the  regulations  of  the  council. 

Art.  1 30.  On  the  day  appointed  for  the  meeting  of  Congress,  the  said 
list  shall  be  opened  and  read,  in  the  presence  of  both  chambers,  after 
which  the  senators  shall  retire. 

Art.  131.  Immediately  the  chamber  of  deputies  shall  appoint  by  an 
absolute  majority  a  committee,  which  must  be  composed  of  one  deputy 
from  each  state,  whose  representatives  are  present,  to  which  the  lists 
must  be  sent,  in  order  to  verify  the  result,  after  which  the  chamber 
will  verify  the  election  and  count  the  votes. 

Art.  132.  The  individual  or  individuals  uniting  more  than  one  half 
of  the  votes  given  by  all  the  legislatures,  and  not  by  those  of  their  re- 
spective members,  shall  be  regarded  as  elected,  and  the  chamber  will 
so  declare  them. 

Art.  1 33.  If  those  uniting  a  majority  of  the  suffrages  spoken  of  in  the 
preceding  article  do  not  amount  to  twelve,  the  same  chamber  shall 
elect  successively  among  the  individuals  who  have  obtained  the  great- 
est number  of  votes  of  the  legislatures,  observing  in  relation  to  such 
election,  what  has  been  prescribed  in  the  first  section  of  tit  4th,  wloich 
treats  of  the  election  of  President  and  Vice-President. 

Art.  134.  If  a  senator  or  deputy  be  elected  minister  or  fiscal  of  the 
supreme  court,  he  will  prefer  such  election. 

Art.  1 35.  When  a  vacancy  occurs  in  the  supremie  court,  it  shall  be 
filled  agreeably  to  the  provisions  of  this  section,  information  having 
been  previously  given  to  the  governors  and  legislatures  of  the  states. 

Art.  136.  The  members  of  the  supreme  court,  before  entering  into 
office,  shall  take  the  folb  wing  oath  before  the  president  of  the  republic; 
^  Ye  swear  by  God  our  Lord  to  conduct  yourselves  faithfully  and 
legally  in  the  discharge  of  the  duties  confided  to  you  by  the  nation, 
and  if  ye  act  thus  God  will  reward  you,  if  not,  punish  you.'^ 

Section  Thirds 

Of  the  •Attributes  of  the  Sxtpreme  Court, 

Art.  137.  The  following  are  the  attributes  of  the  supreme  court: 

1.  To  take  cognisance  of  disputes,  which  may  arise  between  the 

dififerent  statesof  the  Union,  whenever  there  arises  litigation  in  relation 

to  the  same,  requiring  a  formal  decree,  and  that  arising  between  a 

state  and  one  or  more  of  its  inhabitants,  or  between  individuals  in 
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relation  to  lands,  under  concessions  from  different  states,  without  pre- 
judice to  the  right  of  the  parties  to  claim  the  concession  from  the  par- 
ty which  granted  it. 

2.  To  decide  disputes  which  grow  out  of  contracts  and  transactions 
between  the  supreme  government  and  its  agents. 

3.  To  consult  upon  the  acceptance  or  refusal  of  papal  bulls,  letters 
and  rescripts,  granted  on  litigated  points. 

4.  Decide  on  the  competency  of  the  tribunals  of  the  Union,  and  on 
conflicting  jurisdictions  between  them  and  the  state  tribunals. 

5.  To  take  cognisance,  ^  ' 

First.  Of  accusations  against  the  president  and  vice-president  ac 
cording  to  arts.  38  and  39,  after  the  previous  declaration  of  art.  49. 

Secondly.  Of  criminal  prosecutions  of  the  deputies  and  sexiators 
indicated  in  art.  43,  after  the  declaration  spoken  of  in  art  44. 

Thirdly,  Of  those  against  the  governors  of  the  states  in  the  cases 
mentioned  in  art.  38.  part  3d,  after  the  declaration  spoken  of  in  art  40. 

Fourthly.  Of  those  against  the  secretaries  of  state  agreeably  to  art 
88  and  40. 

Fifthly.  Of  the  civil  and  criminal  affairs  of  the  diplomatic  agents 
and  consuls  of  the  republic. 

Sixthly .  Of  causes  in  admiralty,  prizes  by  land  and  water,  and  con- 
traband; of  crimes  committed  on  the  high  seas;  of  offences  against 
the  united  Mexican  nation;  of  the  oflScers  of  the  treasury  and  justice 
of  the  Union;  of  infractions  against  the  constitution  and  general  laws, 
according  to  the  dispositions  of  law. 

Art.  138.  It  shall  be  determined  by  law,  in  what  manner  the 
supreme  court  shall  take  cognisance  of  the  cause  mentioned  in  this 
section. 

Seetion  Fourth. 

Mode  of  judging  the  Members  of  the  Supreme  Court. 

Art.  1 39.  To  judge  the  members  of  the  supreme  court,  the  chamber 
of  deputies  shall  elect  every  two  years,  in  the  first  month  of  their  ordi- 
nary session,  and  voting  by  states,  twenty-four  individuals,  not  mem- 
bers of  congress,  and  possessing  the  qualifications  of  the  members  of 
the  supreme  court.  From  these  shall  be  chosen  by  lot  a  fiscal,  and 
a  number  of  judges  equal  to  the  first  chamber  of  the  court,  and  when 
it  is  necessary,  the  chamber  of  deputies,  and,  in  the  recess,  the  council 
of  government,  shall  elect  in  the  same  manner  the  other  chambers 
(salas). 

Section  Fifth. 

Of  the  Circuit  Courts. 

Art.  140.  The  circuit  court  of  a  judge  skilled  in  law  and  a  fiscal, 
both  named  by  the  supreme  executive  power  from  three  candidates. 
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designated  by  the  supreme  court,  and  of  two  associates,  according 
to  law. 

Art.  141.  To  be  circuit  judge,  it  requires  to  be  a  citizen,  and  thirty- 
years  of  age. 

Art.  142.  To  these  courts  belong,  to  judge  causes  in  admiralty; 
captures  by  land  and  sea,  contraband;  crimes  committed  on  the  high 
seas;  offences  against  the  United  States  of  Mexico;  suits  against  con- 
suls, and  civil  causes  in  which  the  Union  is  interested  exceeding  five 
hundred  dollars  in  value.  A  special  law  shall  designate  the  number 
of  these  courts,  the  manner  and  form  in  which  they  ought  to  exercise 
their  powers:  they  are  under  the  inspection  of  the  supreme  court. 

Section  Sixth. 

Of  the  District  Judges. 

Art.  143.  The  United  Mexican  States  shall  be  divided  into  a  certain 
number  of  districts,  in  each  of  which  there  shall  be  a  judge  skilled  in 
law  (letrado)^  and  who  shall  take  cognisance,  without  appeal,  of  all 
causes  in  which  the  Union  is  interested,  and  whose  value  does  not 
exceed  five  hundred  dollars,  and  in  the  first  instance  of  all  causes 
which  belong  to  the  jurisdiction  of  the  circuit  courts. 

Art.  144.  To  be  judge  of  the  district  court,  it  is  necessary  to  be  a 
citizen  of  the  Union,  and  twenty-five  years  of  age.  The  president 
appoints  these  judges  from  three  candidates  named  by  the  supreme 
court 

Section  Seventh. 

General  Rules  for  •Administration  of  Justice  in  the  States  an<f 

Territories  of  the  Union. 

Art.  145.  Each  state  shall  give  faith  and  credit  to  the  acts,  registers, 
and  proceedings  of  the  judges  and  other  authorities  of  the  other 
states,  and  congress  shall  establish  a  uniform  law  for  proving  $uch 
acts,  registers,  &c. 

Art.  146.  The  penalty  of  infamy  does  not  extend  beyond  the  person 
punished. 

Art.  147.  The  confiscation  of  goods  is  forever  abolished. 

Art.  148.  AW  judgments  by  commission  and  retroactive  laws,  are 
forever  prohibited. 

Art.  149.  No  authority  shall  ever  inflict  the  torture  under  any 
pretence. 

Art.  150.  No  one  can  be  confined  unless  there  be  half  proof  or 
indications  of  his  guilt. 

Art.  151.  No  one  shall  be  detained  on  indications  alone,  for  more 
than  sixty  hours. 

Art.  158.  No  authority  can  direct  the  seizure  and  registry  of  papers 
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and  effects  in  houses,  except  in  cases  and  in  the  form  expressly  pre- 
scribed by  law. 

Art.  153.  No  one  is  bound  to  accuse  himself  in  criminal  matters. 

A  AT.  154.  The  military  and  ecclesiastic  remain  subject  to  the  same 
laws  and  tribunals  as  heretofore. 

Art.  155.  No  suit  can  be  instituted,  either  for  civil  or  criminal 
injury,  without  previous  demand  in  coticiliation. 

Art.  156.  No  one  can  be  deprived  of  the  right  of  terminating  his 
differences  before  arbitrators  chosen  by  each  party,  in  every  stage  of 
the  cause. 

TITLE  VI. 

OF  THE  STATES  OF  THE  FEDERATION. 

Section  First. 
Of  the  Particular  Government  of  the  States. 

Art.  157.  The  government  of  each  state  shall  be  divided  into  three 
powers,  viz:  the  legislative,  executive,  and  judicial,  and  two  or  more 
of  these  can  never  be  tmited  in  the  same  person  or  corporation,  nor 
can  the  legislative  power  be  vested  in  a  single  individual. 

Art.  158.  The  legislative  power  of  each  state  resides  in  a  legislature, 
composed  of  the  number  of  individuals  determined  by  their  particular 
constitutions,  elected  by  the  people,  and  removable  at  the  time  and 
in  the  manner  they  may  prescribe. 

Art.  159.  The  person  or  persons  to  whom  the  states  confide  the 
executive  power  can  exercise  it  only  for  a  limited  time,  fixed  by  their 
constitutions. 

Art.  160.  The  judicial  power  in  each  state  shall  be  exercised  by  the 
tribunals  established  by  their  constitutions,  and  all  causes  as  well  civil 
as  criminal  which  originate  in  such  courts  must  be  therein  finally  dis- 
posed of. 

* 

Section  Second. 

Of  the  Obligations  qfthe  States. 

Art.  161.  Each  state  is  bound; 

1.  To  organise  its  government  agreeably  to  the  constitution  and  the 
constitutive  act. 

2.  To  publish  through  their  governors,  their  constitutions  and 
laws. 

3.  To  cause  the  constitution  and  general  laws  of  the  Union  to  be 
observed,  as  well  as  all  treaties  made  or  to  be  made  with  foreign 
powers. 

4.  To  protect  its  inhabitants  in  the  enjoyment  of  the  liberty  of  wri- 
ting, printing  and  publishing  their  political  ideas,  without  license,  or 
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previous  revision  or  approbation  ^  causing  however  the  laws  relative 
to  this  matter  to  be  duly  observed. 

5.  To  surrender  criminals  to  the  governments  of  other  states,  claim- 
ing them. 

6.  To  surrender  fugitives  from  other  states  to  the  persons  justly 
claiming  them  or  compel  them  in  some  other  mode  to  satisfy  the  party 
interested. 

7.  To  contribute  to  the  extinguishment  of  the  debts  acknowledged 
by  congress. 

8.  To  send  annually  to  each  of  the  chambers  of  congress  a  circum- 
stantial account  of  the  receipts  and  expenditures  of  the  treasuries  in 
their  respective  districts,  with  the  origui  of  each,  the  state  of  agricul- 
ture, commerce  and  manufactures,  of  the  new  modes  of  industry 
which  might  be  usefully  introduced  and  protected,  as  well  as  the 
population  and  the  means  of  protecting  and  augmenting  the  same. 

9.  To  forward  to  the  chambers,  and  in  the  recess  to  the  council  of 
government,  and  the  executive  power,  a  copy  of  their  constitutions 
and  laws. 

1 

Section  Third. 
The  Restrictions  of  the  Powers  qf  the  States. 

Art.  162.  No  state  can, 

1.  Establish  tonnage  duties  nor  ports  of  entry  without  consent  of 
congress. 

2.  Impose  duties  on  imports  and  exports  without  consent  of  con- 


3.  Have  a  standing  army  or  navy  without  the  consent  of  congress. 

4.  £ngage  in  transaction^  or  declare  war  with  foreign  powers,  re- 
sisting them  however  in  case  of  actual  invasion,  of  which  immediate 
notice  is  given  to  congress. 

5.  Enter  upon  any  transaction  with  other  states  of  the  Union,  with- 
out consent  of  congress,  or  its  subsequent  approval  if  it  has  reference 
to  boundaries. 

TITLE  VII. 

Only  Section. 

Of  the  Observance,  Interpretation,  and  Reform  of  the  Constitution 

and  Constitutive  Jict. 

Art.  163.  All  public  functionaries  without  exception,  before  enter- 
ing on  their  offices  must  take  an  oath  to  observe  the  constitution  and 
the  constitutive  act 

Art  1 64.  Congress  will  enact  laws  to  punish  those  violating  thecon- 
stitution. 

Vol-  L— 54 
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Art.  165.  Congress  alone  has  the  right  to  interpret  the  constitution 
in  doubtful  cases. 

Art.  166.  The  legislatures  of  the  states  may  make  observations  on 
the  different  provisions  of  the  constitution  and  constitutive  act,  but 
congress  shall  take  them  mto  consideration  till  the  year  1830. 

Art.  167.  The  congress  of  the  present  year  will  selecrsuch  observa- 
tions as  deserve  to  be  referred  to  the  next  congress,  which  must  be 
communicated  to  the  president  who  will  cause  them  to  be  published 
without  any  observations. 

Art.  168.  Next  congress  in  the  first  year  of  its  ordinary  session,  shall 
take  into  consideration  these  observations,  and  make  such  reforms  as 
it  thinks  necessary.  But  the  same  congress  cannot  propose  amend- 
ments and  act  on  them. 

Art.  169.  The  reforms  and  additions  which  maybe  proposed  after 
1830,  shall  be  considered  by  congress  in  the  Sdyear  of  their  session,  and 
if  regarded  as  necessary  according  to  the  preceding  articles,  this  resolu- 
tion shall  be  published  for  the  consideration  of  the  next  congress. 

Art.  170.  To  reform  or  add  to  this  constitution  or  the  constitutive 
act,  all  the  rules  shall  also  be  observed,  which  are  required  for  the  for- 
mation of  laws  except  that  the  president  shall  not  have  the  right  to 
make  the  observations  of  art.  106. 

Art.  171.  Those  articles  of  this  constitution  and  of  the  constitutive 
act  which  establish  the  libertyandindependenceof  the  Mexican  nation, 
its  religion,  form  of  government,  liberty  of  the  press  and  the  division 
of  the  supreme  powers  of  the  Union  and  of  the  states  can  never  be 
changed. 

Given  in  Mexico  on  the  4th  of  October  in  the  year  of  our  Lord 
1824,  in  the  4th  year  of  the  Independence,  3d  of  Liberty  and  2d  of 
the  confederation, 

(Signed)  LORENZO  DE  ZAVALA,  President,  &c. 


TITLE  XL 

DECREES  AND  ORDERS  OF  THE  CORTES  OF  SPAIN,  CONSIDERED  AS 
BEING  IN  FORCE  IN  THE  REPUBLIC  OF  THE  UNITED  STATES  OF 
MEXICO. 

Decree  of  the  \2ih  March^  1811.  • 

Various  Measures  for  the  Encouragement  of  Jlgriculture  and 

Industry  in  America, 

One  of  the  principal  cares,  which  occupies  the  attention  of  the 
general  and  extraordinary  Cortes,  being  to  furnish  the  inhabitants  of 
the  extensive  provinces  in  America  all  the  tneans  necessary  to  promote 
and  secure  their  real  happiness,  and  being  persuaded  of  the  justice 
and  utility  of  those  proposed  by  the  council  of  the  regency  upon  the 
representations  made  by  the  Right  Rev.  Bishop  of  Valladolid  de 
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Michoacan,  of  the  30th  May,  1810,  with  the  interesting  object  of  en- 
couragiDg,  in  those  countries,  the  advancement  and  improvement  of 
agriculture  and  industry,  and  to  diminish,  as  f^r  as  practicable,  the 
impediments  and  obstructions  which  at  present  retard  theii"  progress 
to  the  great  injury  of  the  state;  they  therefore  decree: 

1.  That  the  tax  upon  stores  known  by  the.  name  of  pulperias  be 
abolished.  2.  That  it  is  permitted  freely  to  make  and  to  sell  spirits 
of  mezcal  {aguardiente  mezcal)  in  the  viceroyalty  of  Mexico. 
3.  That  six  dollars  in  specie  are  to  be  paid  on  each  barrel  of  said 
mezcal  spirits,  and  that  a  reduction  of  two  specie  dollars  be  allowed 
on  the  tax  imposed  on  each  barrel  of  rum.  4.  That  the  increase  of 
two  reals  lately  imposed  on  each  pound  of  tobacco  remains  in  force, 
as  well  as  that  of  two  per  cent,  over  and  above  the  six  per  cent,  col- 
lected as  excise  duty,  as  well  as  the  application  of  these  duties  to  the 
payment  of  principal  and  interest  of  the  loan  of  twenty  millions  of 
dollars  opened  in  New  Spain.  5.  That  in  order  to  fill  up  this  loan 
the  more  rapidly,  it  is  permitted,  out  of  the  common  funds  belonging 
to  the  Indians,  to  invest  so  much  in  this  loan  at  interest  as  the  com- 
munities have  the  control  of  and  may  be  willing  voluntarily  to  con- 
tribute .  in  the  different  towns,  villages,  and  communities  of  that 
kingdom.  6.  That  the  viceroy  of  New  Spain,  after  consulting  the 
fiscals  and  a  (Junta)  board  composed  of  the  archbishop,  regent,  in- 
tendant,  the  contador  mayor,  the  coutador  of  tributes,  a  royal  officer, 
the  senior  regidor,  the  procurator  syndic,  and  a  good  man  elected  by 
the  {ayuntamiento)  common  council  of  Mexico,  will  examine  and 
reduce  to  its  just  value  the  duty  to  be  in  future  paid  on  pulque,  and 
cause  the  same  to  be  carried  into  effect,  rendering  however  account 
to  his  Majesty,  through  the  council  of  the  regency,  for  his  sovereiga 
sanction. 

Decree  of  the  1 3th  Marchy  1811. 

Indians  and  Castes  exempted  from  Tribute:  Distribution  of  Lands 
to  the  former y  prohibition  to  the  Justices  to  traffic  in  such  Lands. 

The  general  and  extraordinary  Cortes  having  carefully  examined 
the  decree  published  by  the  former  council  of  the  regency,  in  the 
royal  island  of  Leon,  of  the  20th  of  May  of  the  year  1810  last  past,, 
and  the  proclamation  for  its  execution  ordered  to  be  published  in 
Mexico  by  the  viceroy  of  New  Spain,  Don  Francisco  Xavier  Ve- 
negas,  of  the  5th  October  of  the  same  year;  and  at  the  same  time 
that  they  have  thought  proper  to  approve  the  exemption  from  tribute, 
granted  in  the  aforesaid  decree,  to  the  Indians,  with  the  extension 
declared  by  the  aforesaid  viceroy  in  the  above  mentioned  proda- 
mation  in  favor  of  the  castes  of  mulattoes,  i^egroes  and  others,  who 
have  remained,  and  do  remain  faithful  to  the  sacred  cause  of  the 
country  in  the  district  of  that  viceroyalty;  decree: 

1.  That  the  aforesaid  favor  of  exemption  from  tribute  shall  be 
extended  to  the  Indians  and  other  castes  in  the  other  provinces  of 
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America.  2d.  That  the  favor  of  the  distribution  of  lands  in  the 
villages  of  the  Indians  does  not  extend  to  the  castes.  3.  That  the 
greatest  rigor  be  observed  in  executing  the  royal  orders  and  dispo- 
sitions which  prohibit  the  justices  from  continuing  the  abuse  ef  trading 
within  their  respective  jurisdictions  under  the  specious  pretext  of  dis- 
tributions. 

Decree  of  the  22d  of  JSprily  1811. 

Of  the  free  Incorporation  of  Lawyers  in  their  Colleges. 

The  general  and  extraordinary  Cortes,  after  the  most  careful 
examination  and  deliberation,  decree:  That  the  colleges  of  lawyers 
shall  subsist  without  limiting  the  number  of  individuals  composing 
them,  and  that  the  admission  and  incorporation  into  them  shall  be 
irtQ  to  all  lawyers  who  may  desire  it,  for  which  purpose  the  Cortes 
abrogate  all  general  or  particular  Jaws,  orders  or  dispositions  promul- 
gated for  the  purpose  of  fixing  and  reducing  the  number  of  lawyers 
in  each  and  every  college  of  the  nation. 

Decree  of  the  22d  of  •^pri/,  1811. 

Molition  of  the  Torture,  and  Compulsions^  and  Prohibition  of 

other  Painful  Practices. 

The  general  and  extraordinary  Cortes  with  absolute  unanimity, 
and  in  conformity  to  the  wishes  of  all,  decree: 

That  the  torture  is  forever  abolished  throughout  the  dominions  of 
the  Spanish  monarchy,  as  well  as  the  practice  introduced  of  molesting 
and  afflicting  criminals  with  what  are  illegally  and  abusively  called 
coercions  {apremios);  and  also  handcuflfs,  shackles  and  extraordinary 
calabosos,and  all  other  unusual  punishments,  whatever  may  be  their 
character  and  use,  and  no  judge,  tribunal  or  jurisdiction,  whatever 
may  be  its  privileges,  can  cause  the  torture  to  be  inflicted,  nor  uie  the 
before  enumerated  oppressive  punishments,  without  incurring  the 
responsibility  and  punishment  of  removal  from  office  of  the  judges 
who  may  order  such  infliction,  immediately  to  be  carried  into  efiect; 
and  this  ofience  may  be  prosecuted  before  every  tribunal,  for  which 
purpose  all  ordinances,  laws,  orders  and  dispositions,  contrary  hereto, 
are  abrogated. 

Decree  of  the  14M  of  July ,  1811. 

It  being  necessary  that  absolute  subordination  should  be  established 
among  all  classes  of  the  monarchy,  this  being  the  only  means  of 
giving  a  uniform  movement  and  direction  to  the  machine  of  state, 
to  direct  to  one  end  the  efibrts  of  all,  the  general  and  extraordinary 
Cortes  therefore  decree: 

1.  Every  general,  junta,  audiencia  and  every  other  superior  whose 
duty  it  is  to  execute  the  orders  of  the  government,  shall  be  responsible 
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for  the  execation  of  the  same,  and  be  deprived  of  their  respective 
employments^  if  by  culpable  omission,  negligence  or  neglect,  of 
immediately  inflicting  pnnishment  for  disobedience,  they  have  caused 
such  orders  to  be  neglected. 

2,  The  justices  or  inferior  authorities,  whose  more  immediate  duty 
it  is  to  execute  the  law  or  order,  will  incur  the  same  penalty  as  if 
they  had  disobeyed  the  same,  if  they  omit  to  employ  all  the  means 
allowed  by  law  to  carry  the  same  into  effect. 

3.  The  Council  of  the  Regency  will  watch  zealously  over  the 
execution  of  the  laws,  ordinances  and  decrees,  requiring  a  strict 
responsibility  from  the  authorities  charged  with  their  execution,  and 
punishing  them  irremissibly  in  case  of  neglect,  and  the  Cortes  require, 
that  on  no  account,  shall  the  Council  of  the  Regency  repeat  the  orders 
once  given,  without  previously  inflicting  the  merited  punishment  on 
all  and  every  person  who  has  rendered  himself  in  any  manner  culpa- 
ble of  retarding  its  accomplishment. 

Decree  of  the  6th  of  jlvgust,  1811. 

Incorporation  of  ihe  Seigneurial  Jurisdictions  of  the  Nation, 
Motitiori  of  Privileges:  that  no  One  can  call  himsff  the  lord 
of  vassals  or  exercise  jurisdiction  as  such. 

The  general  and  extraordinary  Cortes,  desirous  of  removing  the 
obstacles  which  may  impede  a  good  administration,  and  the  augmen- 
tation of  the  population  and  prosperity  of  the  Spanish  monarchy, 
decree  as  follows: 

1.  That  from  the  present  moment  all  seigneurial  jurisdictions,  of 
whatever  x^lass  or  condition,  remain  incorporated  with  the  nation. 

2.  That  justices  and  other  public  functionaries  shall  immediately 
be  appointed  therein  in  the  same  manner  as  is  practised  in  the  royal 
towns. 

3.  The  conegidors,  alcaldes,  mayors,  and  other  functionaries,  com- 
prehended in  the  preceding  article,  shall  cease  to  exist  from  the 
publication  of  this  decree,  except,  however,  the  common  councils 
{ayuntamientos)y  and  ordinary  alcaldes,  who  shall  remain  in  office 
unto  the  end  of  the  year. 

4.  The  titles  of  vassal  and  vassalage  are  abolished,  and  also  the 
grants,  as  well  real  as  personal,  which  have  taken  their  origin  from 
this  title  of  jurisdiction,  except  those  proceeding  from  voluntary  con- 
tracts in  the  free  exercise  of  the  sacred  use  of  property. 

5.  The  territorial  and  feudal  seignories  remain  from  the  present 
moment  in  the  same  class  as  the  other  rights  of  individual  property, 
if  they  be  not  of  the  nature  of  those  who  are  incorporated  with  the 
national  property,  or  those  in  which  the  conditions,  on  which  they 
were  granted,  have  been  complied  with,  as  it  results  from  the  title  by 
which  they  were  acquired. 

6.  In  the  same  manner  all  contracts,  agreements  and  conventions 
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which  may  have  been  made,  in  consideration  of  advantages,  rents  or 
annuities  of  laud  or  others  of  this  kind,  entered  into  between  the  so 
called  lords,  and  their  vassals  ought  in  future  to  be  considered  as 
contracts  made  between  private  individuals. 

7.  All  so  called  privative,  prohibitive  and  exclusive  privileges,  which 
owe  their  origin  to  seigneurial  rights,  such  as  the  chase,  fishing,  fur- 
naces,.mills,  water  privileges,  as  well  as  those  of  the  forest, and  others 
remain  free  to  the  towns;  to  be  used  in  conformity  to  the  common 
law,  and  the  municipal  regulations  established  in  each  town,  without 
however  depriving  the  lords  of  the  use  which  as  individuals,  they 
may  be  entitled  to  make  of  furnaces,  mills  and  other  rural  property 
of  this  kind,  nor  of  water  privileges,  pastures  and  other  property  held 
in  common,  to  which  in  the  same  capacity  they  may  be  entitled  by 
the  right  of  vicinage. 

8.  Those  who  have  obtained  the  aforesaid  privileges  by  an  onerous 
title,  shall  have  the  capital  which  it  appears,  according  to  the  title  of 
acquisition,  that  they  have  paid,  restored  to  them;  and  those  who 
possess  them  as  rewards  for  great  and  acknowledged  services,  shall 
be  indemnified  in  some  other  manner. 

9.  Those  who  think  themselves  entitled  to  the  right  of  indemnity, 
spoken  of  in  the  preceding  article,  will  present  the  titles  by  which 
they  acquired  their  property  to  the  chanceries,  and  audiences  of  the 
territories  wherein  said  property  is  situated,  in  which,  for  the  future, 
actions  of  this  nature  ought  to  be  brought,  examined  and  terminated 
in  the  two  tribunals  of  view  and  review,  ^nd  with  the  preference 
which  their  importance  demands,  saving  and  excepting  such  cases, 
which  may  be  entitled  to  the  extraordinary  proceedings  provided  by 
law;  the  declarations  of  this  decree  being  in  all  respects  subordinate 
to  the  laws,  which  by  their  tenor  are  not  expressly  abrc^ated. 

10.  As  to  the  indemnity  which  ought  to  be  granted  to  the  possessors 
of  the  aforesaid  exclusive  privileges,  in  order  to  reward  them  for  their 
great  and  acknowledged  services,  it  must  be  preceded  by  a  justifica- 
tion of  this  quality,  before  the  competent  territorial  tribunal,  which 
will  consult  with  the  government,  after  having  forwarded  the  original 
record  of  its  proceedings,  which  will  indicate  what  is  to  be  done  after 
consulting  with  the  Cortes  on  the  subject. 

11.  The  nation  will  advance  the  capital  proved  to  have  been  dis- 
bursed by  the  title  of  acquisition,  or  will  acknowledge  the  same  as  due 
and  furnish  the  requisite  obligation  for  its  payment,  allowing  in  ail 
cases  three  per  centum  interest,  on  the  same  from  the  publication  of 
this  decree,  to  the  redemption  of  the  aforesaid  capital. 

12.  In  whatever  time  the  possessors  may  present  their  titles,  they 
shall  be  heard,  and  the  nation  remains  responsible  for  the  discharge 
of  the  obligations,  spoken  of  in  the  preceding  article. 

1 3.  No  demand  or  contestation  will  be  admitted,  which  shall  impede 
the  ptmctual  accomplishment,  and  prompt  execution  of  all  that  has 
been  ordered  in  the  preceding  articles^  and  all  suits  now  pending 
must  be  stayed,  so  as  to  carry  into  immediate  effect  what  is  herein 
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ordered,  according.to  the  literal  tenor  of  this  decree,  which  furnishes 
the  rule  which  ought  to  govern  in  future  decisions,  and  if  any  doubts 
should  arise  as  to  its  meaning  and  true  sense,  the  tribunals  must  ab- 
stain from  the  interpretation  and  solution  of  the  same,  and  they  must 
consult  his  majesty  through  the  medium  of  the  Council  of  the  Regiency, 
after  having  forwarded  the  original  record  of  the  proceedings  in  the 
cause. 

14.  In  future  no  one  shall  be  entitled  to  call  himself  lord  of  vassals, 
or  to  exercise  jurisdiction,  appoint  judges,  nor  to  use  the  privileges 
and  rights  comprehended  in  this  decree,  and  he  who  shall  do  so  not- 
withstanding what  is  above  prescribed,  shall  lose  all  right  of  indem- 
nity in  the  cases  already  indicated. 

Decree  of  the  11/A  November^  1811. 

Of  the  Responsibility  as  to  the  Observance  of  the  Decrees  of  the 

National  Congress. 

The  general  and  extraordinary  Cortes,  desirous  of  rendering  effec- 
tive the  responsibility  of  all  persons  having  public  employments,  with 
reference,  and  in  c6nformity  to  what  is  provided  in  the  decree  of  the 
14th  July  last,  and  to  the  end  to  secure  by  this  means,  the  punctual 
observance  of  its  sovereign  resolutions,  decrees  that  every  public 
officer,  civil  or  military,  who  on  the  third  day  after  the  reception  of  a 
law,  or  decree  of  the  national  congress,  shall  delay  to  execute  the 
same  in  so  far  as  it  respects  him,  shall  remain  by  such  act  deprived 
of  his  office,  and  the  Council  of  the  Regency  is  required  to  proceed 
immediately  to  appoint  another  person  in  his  place,  without  prejudice 
to  the  right  of  proceeding  afterwards,  in  the  premises  in  conformity 
to  law.  jfudges  and  magistrates  who  shall  offend  against  the  fore- 
going provision,  become  subject  to  the  application  of  the  2d  article, 
third  chapter  of  the  provisional  regulations  for  the  Council  of  the 
Regency,  which  considers  them  suspended,  for  just  cause,  from  their 
respective  employments,  and  shall  forthwith  order  suit  to  be  instituted 
against  them,  according  to  the  dispositions  of  the  foregoing  article,  of 
the  aforesaid  regulation  The  secretaries  of  state  will  attend  to  the 
punctual  execution  of  this  decree,  under  the  penalty  of  being  removed 
from  their  offices,  in  case  of  neglect. 

r 

Decree  of  the  18/ A  January j  1812. 

Of  Employments  which  cannot  be  filled  by  Substitutes. 

The  general  and  extraordinary  Cortes,  desirous  of  putting  an  end 
to  the  injuries  which  result  to  the  public  administration  of  the  affairs 
of  the  state,  by  the  abuse  which  has  introduced  itself,  of  employing 
substitutes  in  the  discharge  of  certain  offices  which  ought  to  be  ful- 
filled by  the  owners  thereof,  decree: 
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1.  That  no  employment  or  office,  requiring  the  personal  atten- 
dance  of  the  person  employed  therein,  can  be  supplied  by  sub- 
stitute. 

2.  The  public  officer  appointed  to  a  different  office  than  that 
which  he  holds,  and  which  requires  his  personal  attendance  incom- 
patible with  the  proper  discharge  of  the  duties  of  that  which  he  held 
previously,  will  elect,  in  the  space  of  eight  days,  between  the  two 
employments,  and  choose  which  of  them  he  will  resign,  observing  in 
it  what  has  been  prescribed  by  the  Cortes. 

3.  If  the  officer  be  appointed  temporarily  to  fill  some  public 
employment,  he  may  appoint  a  substitute  to  discharge  the  functions 
of  his  office  for  the  time  that  such  temporary  employment  con- 
tinues. 

4.  The  same  may  be  done  when,  on  account  of  sickness  or 
some  just  cause  of  absence,  the  public  officer  is  unable  to  discharge 
the  duties  of  his  office  for  some  short  time. 


Decree  of  the  23d  of  May,  1812. 

Formation  of  the  Constitutional  ^yuntamientos. 

The  general  and  extraordinary  Cortes,  convinced  that  it  is  equally 
important  to  the  welfare  and  tranquillity  of  families,  and  the  pros- 
perity of  the  nation,  that  common  councils  (ayuntamientos)  be  es- 
tablished as  soon  as  practicable  in  such  towns  where  it  is  proper 
that  they  should  be  instituted,  and  which  have  not  hitherto  enjoyed 
the  benefit  thereof,  as  well  as  to  avoid  the  doubts,  which  might  arise 
in  the  execution  of  what  has  been  prescribed  on  this  subject  in  the 
constitution,  and  to  establish  a  uniform  rule  for  the  appointment, 
form  of  election,  and  the  number  of  its  members,  decree  as  follows: 

1.  Every  town  which  has  no  common  council,  and  the  popula- 
tion of  which  does  not  amount  to  one  thousand  souls,  and  which, 
on  account  of  the  peculiar  condition  of  its  agriculture,  industry,  or 
population  requires  a  common  council,  will  make  the  same  known  to 
the  deputation  of  the  province,  in  order  that  by  virtue  of  this  infor- 
mation they  may  apply  to  the  government  for  the  requisite  per- 
mission. 

2.  Towns  which  find  themselves  in  this  situation,  shall  be  united 
to  the  councils  to  which  they  have  hitherto  belonged,  as  long  as  the 
improvement  of  their  political  condition  shall  not  require  other 
measures,  uniting  those  newly  formed  to  those  nearest  them  in  their 
province,  or  to  those  which  have  lost  their  jurisdiction  for  want  of 
population. 

3.  By  virtue  of  the  provision  of  the  31 2th  article  of  the  constitution, 
the  functions  of  the  regidores  and  other  perpetual  officers  of  the 
common  councils,  cease  as  soon  as  the  constitution  and  this  decree 
shall  have  been  received  in  each  town,  and  they  shall  be  elected 
according  to  an  absolute  plurality  of  votes  as  prescribed  in  the  3 1 3th 
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and  3l4(h  articles  of  the  constitution,  as  well  in  those  towns  where 
all  have  the  quality  of  being  perpetual,  as  in  those  where  some  only 
enjoy  this  privilege;  for  the  information  of  those  towns  wherein  the 
election  roay  be  carried  into  effect  four  months  before  the  expiration 
of  the  year,  it  is  ordered  that  said  election  be  renewed  at  the  end  of 
the  month  of  December  of  the  same  year,  as  to  one  half,  those  to  go 
out  who  were  last  elected;  but  in  those  towns  wherein  the  elections 
take  place  when  less  than  four  months  are  required  to  terminate  the 
year,  those  elected  will  continue  in  their  employment  until  the  end  of 
the  next  year,  when  one  half  of  them  will  cease  to  hold  their  offices. 

4.  As  it  cannot  fail  to  be  proper  that  there  should  exist  between  the 
government  of  the  towns  and  its  inhabitants,  such  proportion  as  is 
compatible  with  good  order  and  its  better  administration,  there  shall 
be  one  alcalde,  two  regidors,  and  one  procurator  syndic  in  all  towns 
which  do  not  have  more  than  two  hundred  inhabitants;  one  alcalde^ 
four  regidors  and  one  procurator  in  those,  the  population  of  which 
exceeds  two  hundred  but  does  not  exceed  five  hundred  inhabitants; 
one  alcalde,  six  regidors,  and  one  procurator  in  those  which  possess 
five  hundred,  but  the  population  of  which  does  not  amount  to  one 
thousand  inhabitants.  Two  alcaldes,  eight  regidors,  and  two  pro* 
ctirator  syndics  in  towns  having  from  one  thousand  to  four  thousand 
inhabitants,  and  the  number  of  regidors  will  be  augmented  to  twelve 
in  those  towns  which  have  more  than  four  thousand  inhabitants. 

5.  In  the  capitals  of  the  provinces  there  must  be  at  least  twelve 
regidors,  and  should  they  possess  more  than  ten  thousand  inhabitants^ 
their  number  will  be  sixteen. 

6.  In  following  out  these  principles  in  making  the  elections  to  fill 
these  offices,  it  is  ordered  that  the  election  take  place  on  some  day  of 
festival  in  the  month  of  December,  by  the  inhabitants  who  are  in  the 
exercise  of  the  rights  of  citizenship,  of  nine  electors,  in  the  towns 
which  have  less  than  one  thousand  inhabitants,  of  sixteen  in  those 
having  more  than  one  thousand  and  less  than  five  thousand  inhabit- 
ants, and  of  twenty-five  electors  in  those  towns  having  a  greater 
number  of  inhabitants. 

7.  This  election  being  completed,  there  shall  be  formed  on  another 
day  of  festival  in  the  month  of  December,  the  board  of  electors  pre- 
sided by  the  political  chief,  if  there  be  any,  and  if  not,  by  the  oldest 
of  the  alcaldes,  and  in  the  absence  of  the  alcalde  by  the  oldest  re- 
gidor,  in  order  to  deliberate  on  the  persons  most  suitable  for  the 
government  of  the  town,  and  they  cannot  adjourn  wirtiout  having 
completed  the  election,  which  must  be  transcribed  in  a  book  kept  for 
this  purpose,  and  signed  by  the  president  and  the  secretary,  who  shall 
be  likewise  secretary  of  the  council,  and  said  election  shall  be  imme- 
diately published. 

8.  In  order  to  facilitate  the  appointment  of  the  electors,  especially 
where  the  population  is  numerous,  or  where  the  divisions  or  distances 
of  the  towns  or  parishes,  which  must  unite  in  order  to  form  their 
council,  might  create  difficulties  or  delays;  boards  are  to  be  formed  in 
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each  parish  composed  of  all  the  inhabitants  domiciliated  therein,  which 
must  be  previously  convoked,  and  must  be  presided  by  the  political 
chief,  alcalde  or  regidor,  and  each  one  of  them  must  elect  the  number 
of  electors  to  which  it  is  entitled,  in  the  proportion  which  its  popula- 
tion bears  to  the  total  population,  and  the  act  of  the  election  must 
be  transcribed  in  a  book  kept  for  this  purpose,  and  be  signed  by  the 
president  and  the  secretary,  which  the  board  may  appoint. 

9.  A  parish  board  cannot  be  held  in  towns  not  having  fifty  in- 
habitants,  and  those  being  in  this  predicament  must  unite  among 
themselves,  or  with  such  as  are  nearest;  but  all  such  towns  as  have 
hitherto  enjoyed  the  privilege  of  nominating  electors  for  the  appoint- 
ment of  justices,  councils  or  deputies  in  conunoH,  shall  retain  this 
privilege. 

10.  If,  notwithstanding  what  has  been  provided  in  the  preceding 
article,  there  should  still  be  a  greater  number  of  parishes  than  there 
are  electors,  still  an  elector  is  to  be  nominated  by  each  parish. 

11*  If  the  number  of  parishes  should  be  less  than  the  number  of 
electors,  each  parish  will  elect  one,  two,  or  more,  until  it  has  com- 
pleted the  requisite  number;  but  if  an  elector  were  yet  wanting,  he 
must  be  appointed  by  the  parish  having  the  largest  population;  and 
if  another  be  still  wanting,  he  must  be  elected  by  the  parish  having 
the  next  largest  population,  and  so  successively. 

12.  Inasmuch  as  it  may  happen,  that  there  exist  in  the  ultra- 
marine provinces  some  towns,  which,  owing  to  peculiar  circum- 
stances, ought  to  have  common  councils  for  their  better  government, 
but  whose  inhabitants  are  not  in  the  enjoyment  of  the  rights  of  citi- 
ssens,  they  have  nevertheless  the  right  to  elect,  among  themselves, 
the  officers  of-  their  councils,  in  conformity  to  the  rules  herein  pre- 
scribed for  other  towns. 

13.  The  common  cotmcils  will  not  in  future  have  any  permanent 
assessors,  with  fixed  salaries. 

Decree  of  the  lOM  Julj/j  1812. 

Rules  for  the  Formation  of  Constitutional  Jlyuntamientos. 

The  general  and  extraordinary  Cortes,  desirous  of  avoiding,  in  all 
the  towns  of  the  monarchy,  the  doubts  which  have  been  referred  to 
them  by  the  governor  of  the  island  of  Leon,  in  relation  to  their 
decree  of  the  23d  of  May  last  pasty  as  well  as  all  other  doubts  which 
might  arise  in  the  construction  of  said  law,  decree: 

1.  That,  in  order  to  carry  into  effect  the  formation  of  the  councils 
in  the  mode  and  manner  prescribed  by  the  3d  article  of  the  decree  of 
the  23d  of  May  last,  the  functions  shall  cease  to  exist  from  this 
moment,  not  only  of  the  perpetual  regidors,but  of  all  the  individuals 
actually  composing  the  said  bodies  or  institutions,  reserving  to  them 
the  faculty  of  election  to. charges  in  the  new  councils. 
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2.  In  order  to  be  eligible  to  the  Office  of  secretary  of  the  ayunta- 
miento,  it  is  not  necessary  to  be  notary  public. 

3.  The  boards  of  health  shall  continue  to  discharge  the  same 
functions,  which  they  have  hitherto  fulfilled,  until  the  regency  of  the 
kmgdom,  after  examining  the  powers  granted  by  the  constitution  to 
the  common  councils,  shall  adopt  and  reduce  to  order,  through  the 
ministry  of  the  government,  a  plan,  which  ought  to  govern  in  this 
particular,  and  said  plan  has  been  adopted  by  the  Cortes. 

Decree  of  the  9th  October ,  1812. 

Chapter  Third. 

Of  the  Constitutional  Alcaldes  in  the  Towns. 

Art.  1.  Inasmuch  as  the  alcaldes  of  towns  exercise  in  them  the 
office  of  amicable  compounders,  every  person  who  wishes, to  attack 
another  before  the  district  judge,  either  on  account  of  some  civil 
wrong,  or  some  tort,  must  present  himself  before  the  competent 
alcalde,  who,  with  two  good  men  (hombres  buenos)  appointed,  one 
by  each  of  the  contending  parties,  shall  hear  both  parties,  and  take 
into  consideration  the  reasons  they  allege,  and,  after  hearing  the 
opinions  of  the  two  associates,  shall  give,  within  eight  days  at  most, 
his  conciliating  decision,  calculated,  in  his  opinion,  to  terminate  the 
litigation  without  going  any  farther.  This  decision  will,  in  effect, 
terminate  the  dispute,  if  the  parties  acquiesce  in  the  decision,  which 
must  be  inscribed  upon  a  book,  which  the  alcalde  must  keep,  bearing 
the  title  of  Decisions  of  Conciliation^  signed  by  the  said  alcalde, 
the  good  men,  and  the  parties,  if  they  know  how  to  write,  and  cer- 
tificates of  the  same  are  to  be  given  to  such  as  may  desire  the  same. 

Art.  2.  If  the  parties  do  not  conform  to  this  decree,  it  must  also 
be  inscribed  in  the  same  book,  and  the  alcalde  shall  give  a  certificate 
to  the  party  requiring  it,  that  he  has  brought  an  action  of  concilia- 
tion, and  that  the  parties  interested  have  not  assented  thereto. 

Art.  3.  When  some  person,  residing  in  another  town,  is  cited 
before  the  competent  alcalde  of  conciliation,  the  alcalde  must  cause 
him  to  be  cited,  by  means  of  the  judge  of  his  residence,  that  he  may 
appear,  either  personally,  or  by  attorney  with  competent  powers, 
within  a  sufficient  period  of  time,  which  must  be  prescribed;  and  if 
he  should  not  appear,  the  plaintiff  will  be  entitled  to  a  certificate, 
specifying,  that  he  has  made  a  demand  in  conciliation,  which  has 
failed,  because  the  defendant  has  neglected  to  appear. 

Art.  4.  If  the  demand  in  conciliation  has  reference  to  the  effects  of 
a  debtor  about  to  remove  the  same;  or  to  prevent  the  construction  of 
some  new  work,  or  other  things  of  like  urgency,  and  the  plaintiff  re- 
quires the  alcalde  to  take  provisional  measures  in  order  to  avoid  the 
injury  which  might  arise  from  delay:  the  alcalde  shall  do  so  immedi- 
ately, and  forthwith  proceed  with  the  conciliation. 


420  Decrees  and  Orders  of  ike  Caries  of  Spain*    [Book*  IV. 

Art.  5.  The  alcaldes  will  moreover  take  cognisance  in  their  respec- 
tive townsof  allcivil  suits  wherein  thesiims  in  controversy  do  not  exceed 
filfy  reals  velion  in  the  Peninsula  and  the  adjacent  islands,  and  one 
hundred  silver  dollars  in  the  ultramarine  provinces;  and  in  criminal 
cases  of  slight  faults  and  injuries  which  only  require  reprimand  or 
light-correction,  the  proceedings  in  both  cases  being  verbal.  For  this 
purpose,  the  alcaldes,  as  well  in  civil  as  in  criminal  matters,  will  asso- 
ciate good  men,  as  before  mentioned,  chosen  by  each  of  the  contend* 
ing  parties,  and  after  hearing  the  plaintiff  and  defendant,  and  taking 
the  opinion  of  the  associates,  shall  give  such  a  decision  before  the 
notary  as  they  may  deem  just,  and  from  such  an  opinion  the  parties 
cannot  appeal,  nor  does  it  require  any  other  fonnality  than  to  inscribe 
it,  together  with  a  succinct  exposition  of  the  proceedings,  in  the  book 
which  is  required  to  be  kept  for  verbal  judgments  and  to  have  it  sub- 
scribed by  the  alcalde  the  good  men  and  the  notary. 

Art.  6.  The  alcaldes  of  towns  shall  likewise  take  cognisance  of  all 
judicial  proceedings  in  civil  suits  until  litigation  arise  among  the  parties 
thereto,  in  which  event,  they  shall  transfer  them  to  the  district  judge. 

Art.  7.  They  may  all  take  cognisance,  at  the  request  of  the  parties, 
of  such  proceedings  as  are  litigated,  when  they  are  very  urgent,  as  the 
preparation  of  an  inventory,  the  quieting  of  possession,  or  others  of 
a  like  nature,  referring  the  matter  to  the  judge,  as  soon  as  the  object 
of  their  intervention  has  been  accomplished. 

Art.  8.  The  alcaldes,  when  a  crime  has  been  committed  in  their 
towns,  or  some  delinquent  has  been  discovered,  ought  to  proceed  ear  o^- 
cio  or  at  the  request  of  a  party,  to  institute  the  first  proceedings  of  the 
inquest  (sumaria)  and  cause  the  criminals  to  be  apprehended,  in  every 
cause  where  an  offence  has  been  committed  which  according  to  law 
deserves  corporal  punishment,  or  wt)en  the  offender  has  been  found 
flagrante  delicto^  but  in  such  cases,  they  shall  immediately  transfer 
to  the  district  judge  the  proceedings  by  them  had;  and  place  the  crimi- 
nals at  his  disposal. 

Art.  9.  The  alcaldes  of  towns  in  which  the  district  judge  resides 
^[lay,  and  ought  to  make  all  the  preparatory  proceedings  spoken  of  in 
the  preceding  article,  and  give  immediate  notice  of  the  same  to  the  dis- 
trict judge,  that  he  may  continue  the  proceedings. 

Art.  10.  In  all  the  proceedings  which  may  be  required  as  well  in 
civil  as  in  criminal  causes  the  district  judges  cannot  employ  other  al- 
caldes than  those  of  their  respective  towns. 

Art.  11.  As  it  respects  the  government,  economy  and  the  police  of 
the  towns,  the  alcaldes  shall  exercise  the  same  jurisdiction  and  powers, 
which  existing  laws  grant  to  the  ordinary  alcaldes,  observing  in  every 
respect  the  provisions  of  the  constitution  on  this  subject 
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TITLE  I. 

LAWS  AND  DECREES  OF  THE  STATES  OF  CX)AHUILA  AND  TEXAS. 

DECREE  No.  1. 

The  Constituent  Congress  of  the  State  of  Coahuila  and"  Texas  has 
thought  proper  to  decree  as  follows: 

1st.  Said  Congress  is  solemnly  and  legally  installed  in  conformity 
to  the  decrees  relative  to  its  institution^  and  qualified  to  exercise  its 
functions  agreeably  to  the  constitutive  act  of  the  Mexican  Confedera- 
tion,  and  other  federal  laws,  that  have  been,  or  may  be  hereafter 
enacted  by  the  general  congress. 

2d.  The  state  of  Coahuila  and  Texas  is  an  integral  part  of  the 
federation,  equal  to  the  other  states  of  which  the  same  is  composed, 
and  is  free,  sovereign  and  independent  in  whatever  exclusively  relates 
to  the  internal  administration  and  government  thereof,  agreeably  to 
the  constitutive  act,  and  to  the  constitution  of  the  United  Mexican 
States,  which  shall  be  promulgated  by  the  general  congress. 

3d.  The  territory  of  the  state  shall  be  that  recognised  as  both 
provinces  until  the  present  time. 

4th.  The  state  of  Coahuila  and  Texas  solemnly  pledges  itself  to 
obey  and  to  sustain  at  all  hazards  the  supreme  federal  powers,  and  its 
own  federal  union  with  the  rest  of  the  states,  and.  the  a)nstitutional 
independence  of  all  and  each  one  of  the  same. 

5th.  The  deputies  shall  be  inviolable  as  regards  their  opinions,  and 
at  no  time,  in  no  case,  and  by  no  authority  shall  they  be  called  to 
account  for  the  same,  and  with  respect  to  the  causes  or  demands 
against  them,  the  same  shall  be  observed  as  provided  for  the  deputies 
of  the  general  congress. 

6th.  As  the  form  of  its  government  is  representative,  popular,  and 
federal,  and,  in  order  to  its  exercise  ought  to  be  divided  into  the  three 
powers,  legislative,  executive  and  judicial,  the  first  is  vested  in 
congress. 

7th.  The  executive  power  shall  be  provisionally  deposited  in  one 
sole  person,  who  shall  be  styled  the  Governor  of  the  State,  and  shall 
be  appointed  by  congress.    . 

8th.  For  the  better  discharge  of  his  functions  congress  shall  appoint 
him  a  council,  composed  of  a  vice  governor  and  four  other  persons, 
the  former  supplying  any  default  of  the  governor  in  case  of  vacancy, 
or  should  he  be  rendered  unable  to  discharge  bis  office  by  moral  or 
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physical  impediment.  The  Governor  shall  consult  with  this  council 
on  all  occasions  he  shall  deem  proper,  and  it  shall  be  his  duty  to  do 
so  in  all  cases,  and  in  the  manner  the  laws  do  now  or  shall  hereafter 
provide. 

9th.  The  ordinary  powers  granted  the  executive  of  the  Union  by 
the  constitutive  act  shall  constitute  his  powers  in  the  state,  with  the 
exception  of  such  as  are  exclusively  reserved  to  the  federation  in  the 
same  act. 

10th.  The  judicial  power  shall  for  the  present  be  vested  in  the 
authorities,  by  which  it  is  now  exercised  in  the  state,  and  in  the 
administration  of  justice  they  shall  be  governed  by  the  laws  in  use, 
so  far  as  they  are  not  opposed  to  the  form  of  government  adopted. 

11th.  All  officers,  authorities,  and  corporations,  both  civil  and  mili- 
tary, belonging  to  the  state  are  hereby  for  the  present  confirmed,  and 
in  the  exercise  of  their  functions  they  shall  be  governed  by  the  same 
laws,  and  in  the  same  terms  as  specified  in  the  foregoing  article. 

12th.  It  is  established  according  to  settled  and  universal  principle 
that  the  inhabitants  of  the  state,  of  whatever  class  or  rank  they  may 
be,  can  only  be  burthened  in  the  same  proportion  as  those  of  the 
other  states  of  the  Urjion. 

The  goverilor  ad  interim  of  the  state,  for  the  fulfilment  thereof, 
shall  cause  the  same  to  be  published  and  circulated. 

Given  at  Saltilio,  on  the  15th  of  August,  1824. 


DECREE  No.  2. 

The  Constituent  Congress  of  the  State  of  Coahuila  and  Texas  has 
thought  proper  to  decree  as  foUows: 

1st  All  the  authorities,  corporations,  and  officers  of  the  state,  of 
whatever  class  or  rank  they  may  be,  shall  take  the  oath  to  acknowledge 
and  to  obey  the  constituent  congress  of  the  state. 

2d.  All  the  towns,  the  clergy  both  secular  and  regular,  and  all  the 
military  corps  of  the  state  shall  take  the  same  oath. 

3d.  The  said  oath  shall  be  administered  in  the  following  form,  viz. 
In  whatever  relates  to  the  internal  government  thereof,  do  you  recog- 
nise the  sovereignly  and  independence  of  the  free  state  of  Coahuila 
and  Texas,  represented  by  its  constituent  congress,  elected  according 
to  the  constitutive  act,  and  other  decrees  relative  to  the  institution 
thereof? — Yes,  I  do  acknowledge.  You  solemnly  swear  to  obey  and 
to  observe  the  laws  and  decrees  that  shall  issue  therefrom?  Yes,  I  do 
swear.  So  help  you  God,  and  should  it  not  be  thus  you  shall  be 
responsible  to  the  state,  according  to  the  laws.  In  the  oath  that  shall 
be  taken  by  the  authorities,  after  the  word  "  observe*^  shall  be  added 
*<  and  cause  to  be  observed.*^ 

4th.  The  vice  governor  and  other  members  of  the  council  (when 
appointed)  shall  take  the  oath  of  recognition  and  obedience  to  the 
cofigress  in  the  hall  of  its  sessions  on  the  day  the  said  congress  shall 
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appoint.  The  former  shaH  take  the  oath  after  the  special  form,  ap- 
proved for  the  effect  for  himself  and  the  governor,  who  has  already- 
taken  the  same. 

5th.  The  ayuntamiento,  the  superior  officers  attached  to  apart- 
ments for  public  business,  and  the  Prelate  of  the  religious  order  of 
San  Francisco  of  this  capital,  shall  take  the  oath  before  the  governor 
of  the  state;  those  without  the  capital  before  the  first  constitutional 
alcalde,  or  the  person  acting  in  his  place,  and  tlieir  subordinates  be- 
fore their  respective  superiors. 

6th.  The  venerable  secular  clergy  of  the  state  shall  take  the  oath 
of  recognition  and  obedience  to  congress  in  the  form  that  the  Gover- 
nor of  the  Mitre  of  Nuevo  Leon,  and  the  Rev.  Bishop  of  Durango 
shall  determine. 

7th.  The  people  shall  take  said  oath  before  their  respective  ayunta- 
mientos  in  the  manner,  and  on  the  day,  the  latter  shall  agree;  and  the 
same  shall  also  administer  the  oath  to  the  first  alcaldes  previous  to 
taking  it  themselves.  . 

8.  The  chiefs,  officers  and  privates  of  the  militia  of  the  state  shall 
take  the  oath,  with  their  colors  placed  in  front. 

9th.  Corresponding  attested  copies  of  all  these  acts  shall  be  for- 
warded to  the  governor  of  the  state,  who  shall  transmit  the  same  to 
congress  for  its  intelligence,  and  for  the  purpose  of  having  them  enter- 
ed in  the  archives,  reserving  due  evidence  in  his  secretary  office,  in 
order  to  exact  those  that  are  wanting. 

For  the  fulfilment  thereof,  the  governor  of  the  state  shall  cause  the 
same  to  be  published  and  circulated. 

Given  at  Saltillo,  the  16th  of  August,  1824. 

DECREE  No.  3. 

The  Constituent  Congress  of  the  State  of  Coahuila  and  Texas  has 
thought  proper  to  decree  as  follows: 

That  for  the  present,  and  until  the  constitution  of  the  state  shall  be 
published  for  issuing  and  publishing  the  decrees  of  congress,  the  fol- 
lowing forms  shall  be  used: 

**  The  constituent  congress  of  the  free,  independent  and  sovereign 
state  of  Coahuila  and  Texas  has  thought  proper  to  decree  as  follows: 

"  For  the  fulfilment  thereof,  the  governor  ad  interim  of  the  state 
shall  cause  the  same  to  be  published  and  circulated." 

For  publishing  decrees, "  The  governor  ad  interim,  appointed  by 
the  sovereign  congress  of  this  state,  to  all  unto  whom  these  presents 
shall  come,  know  ye:  that  congress  has  decreed  as  follows:  [The  de- 
cree to  be  here  inserted.]  ^  I  therefore  command  all  the  authorities 
of  the  state,  civil,  military  and  ecclesiastical,  to  observe,  and  cause  to 
be  observed,  to  fulfil  and  to  execute  the  present  decree  in  all  its  parts.'' 

For  the  fulfilment  thereof,  the  governor  ad  interim  of  the  state 
shall  cause  the  same  to  be  published  and  circulated. 

Given  at  Sahillo,  on  the  17th  of  August,  1824. 
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DECREE  No  4. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree  as  follows: 

The  happjr  installation  of  the  congress  of  the  state  having  already 
been  celebrated  with  joy  in  this  capital,  the  same  shall  be  observed  in 
the  rest  of  the  towns,  chanting  a  solemn  Te  Deum  in  all  the  parish 
churches,  attended  by  the  authorities,  as  an  act  of  gratitude  to  the 
Supreme  Being  for  so  memorable  an  event;  and  public  prayer  shall 
be  offered  for  three  days  in  all  the  churches  of  the  state,  imploring  di- 
vine aid  to  guide  the  deliberations  of  congress. 

The  governor,  for  its  fulfilment,  shall  cause  the  same  to  be  publish* 
ed  and  circulated. 

Given  at  Saltillo,  the  20th  of  August,  1824. 


DECREE  No.  5. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree  as  follows: 

1st.  The  style  of  address  of  congress,  both  verbally  and  in  writing, 
shall  be  impersonal,  and  it  shall  have  the  title  of  Hotiorable. 

2d.  The  style  of  address  of  the  president  shall  be  that  of  Excel- 
lency; and  of  the  secretaries,  that  of  lordship,  in  official  correspond- 
ence only. 

3d.  The  governor's  style  of  address  shall  be  that  of  Excellency,  in 
official  correspondence. 

4th.  The  lieutenant-governor,  when  acting  as  governor  shall  have 
the  same  style  of  address. 

The  governor  of  the  state  ad  interim  shall  cause  the  same  to  be 
published  and  circulated  for  its  fulfilment. 

Given  at  Saltillo,  the  21st  of  August,  1824. 

DECREE  No.  €. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree  as  follows: 

Corporations  without  the  capital,  that  have  to  congratulate  con- 
gress, shall  do  so  in  writing,  and  not  through  the  intervention  of  a 
third  person. 

The  governor  of  the  state  ad  interim  shall  cause  the  same  to  be 
published  and  circulated  for  its  fulfilment. 

Given  in  Saltillo,  the  24th  of  August,  1824. 

DECREE  No.  7. 

The  Constituent  Congress  of  the  state  of  Coahuila  aud  Texas,  in  exer- 
cise of  the  powers  granted  the  same  by  decree  of  the  general  con- 
gress of  the  13th  of  July  last,  and  in  compliance  with  the  other 
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provisions  therein,  relative  to  the  elections  of  deputies  to  the  future 
constitutional  congress,  in  order  that  the  election  of  those  corres- 
ponding to  the  state  may  be  made,  has  thought  proper  to  decree  as 
follows: 

Aeticlb  1.  For  the  chamber  of  representatives  of  the  general  con- 
gress, the  state  of  Coahuila  and  Texas  shall  appoint  one  deputy  pro- 
prieioTy  and  one  suppletory. 

Art.  2.  Said  deputies  shall  possesa  the  qualifications  specified  in 
the  articles  of  the  constitution,  comprised  in  the  decree  of  the  13th  of 
June  of  the  current  year. 

Art.  3.  The  deputies  of  the  constituent  congress  of  the  state  can- 
not be  appointed  either  primary  or  secondary  electors. 

Art.  4.  Primary,  secondary  and  state  juntas  shall  be  holdea  for  the 
election  of  deputy  proprietory  and  suppletory. 

Art.  5.  The  primary  meetings  shall  be  holden  on  the  third,  and 
the  secondary  on  the  fourth  Sunday  of  September  next,  and  those  of 
the  state  shall  be  holden'in  this  capital  on  tlie  third  Sunday  of  October. 

Art.  6.  The  primary  meetings  shall  be  presided  over  by  the  first 
alcalde,  or  the  person  in  his  place,  In  the  respective  municipality; 
the  secondary,  by  the  first  alcalde,  or  the  person  acting  in  his  stead, 
in  the  chief  town  of  the  district^  and  the  third  junta  by  the  governor 
of  the  state. 

Art.  7.  In  all  other  respects,  the  meeting  shall  be  holden  accord- 
ing to  the  provi3ion  of  the  convocation  law  of  the  17th  of  June,  1823, 
relative  to  the  election  of  deputies  to  the  general  congress. 

Art.  8.  The  provision  of  the  decree  of  the  4th  instant  shall  be  borne 
in  mind,  and  observed  in  the  state  juntas. 

For  its  fulfilment,  the  governor  of  the  st^te  ad  interim  shall  cause 
it  to  be  published  and  circulated.    . 

Saltillo-,  August  28th,  1824. 


DECREE  No.  8. 

The  Constituent  Congress  of  the  state  of  Coahuila  and  Texas  has 
thought  proper  to  decree  as  follows: 

1st  The  constituent  congress  of  the  state  having  been  installed 
agreeably  to  the  constitutive  act,  the  political  chief,  and  the  deputation 
of  Texas,  have  ceased  in  their  functions,  as  has  already  taken  place 
with  respect  to  the  authorities  of  the  same  class  in  Coahuila. 

2d.  Said  authorities,  on  retiring,  shall  provide  that  their  respective 
archives  be  delivered  by  a  formal  inventory,  those  of  the  political 
chief  to  the  governor  of  the  state,  and  those  of  the  deputation  to  the 
secretaries  of  congress. 

For  the  fulfilment  thereof,  the  governor  of  the  state  shall  order  it  to 
be  published  and  circulated. 

Saltillo,  August  28th,  1824. 
Vol.  I. — 56 
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DECREE  No.  9. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  exercising  the  pow- 
ers granted  the  same  by  articles  8  and  9,  of  the  decree  of  the  gene- 
ral congress  of  the  4th  instant,  in  compliance  therewith,  also  with 
the  12th  regulation,  which  the  supreme  executive  transmits  annex- 
ed to  the  same,  has  thought  proper  to  decree  as  follows: 

1st.  A  public  session  shall  be  holden  on  Sunday  the  24th  instant, 
at  which  the  constitution  of  this  republic  shall  be  read  entire,  also  the 
decree  of  the  general  congress  relative  to  the  oath  of  observance 
thereof. 

2d.  On  conclusion  of  the  reading,  the  president  of  congress,  after 
taking  the  oath  administered  by  one  of  the  secretaries,  shall  adminis- 
ter the  same  to  the  deputies,  and  it  shall  be  taken  by  all  after  the  form 
of  article  eleven  of  the  decree  aforesaid. 

3d.  The  governor  of  the  state  shall  then  present  himself  in  the  hall 
of  sessions^  and  take  the  same  oath;  and  on  conclusion  of  this  act,  the 
officers  shall  proceed  to  the  parish  church,  where  a  solemn  mass  shall 
be  said'  as  an  act  of  gratitude,  and  the  authorities  shall  be  present 

4th,  These,  and  the  other  corporations,  and  officers  of  the  state,  of 
whatever  class  or  rank,  shall  swear  to  observe  the  federal  constitution 
of  the  Mexican  republic  after  the  form  aforesaid,  and  in  the  following 
terms: 

5th.  The  ayuntamiento,  ecclesiastical  authority,  superiors  attached 
to  establishments  for  public  business,  and  the  prelate  of  the  religious 
order  of  San  Francisco  of  this  capital,  shall  take  the  oath  before  the 
governor  of  the  state.  Those  elsewhere  before  the  president  of  the 
constitutional  ayuntamiento,  and  their  subordinates,  before  their  re- 
spective superiors.  Ecclesiastics  present,  ill  the  capital,  shall  take  the 
oath  before  the  curate,  and  those  of  ihet,  religious  order  before  tlieir 
prelate. 

6th.  Presidents  of  ayuntamientos,  in  other  parts  of  the  state,  shall 
take  the  oath  before  said  corporations;  which,  as  also  that  of  the 
capital,  shall  administer  it  to  the  people  after  the  customary  form. 

7th,  'i'he  chiefs,  officers  and  privates  of  the  militia  of  the  state  shall 
take  the  oath  with  their  colors  placed  in  front 

8th.  The  attested  copies  and  certificates  provided  in  the  13th  arti- 
cle of  the  decree  of  the  general  congress,  and  ordered  by  the  12th 
article  of  regulations  of  the  supreme  executive  to  be  forwarded  by  du- 
plicate to  the  department  of  relations,  shall  be  transmitted  by  tripli- 
cate to  the  governor,  that  due  evidence  may  remain  in  his  arcbiveSy 
whereof  he  shall  give  notice  to  congress. 

For  its  fulfilment,  the  governor  of  the  state  aJ  interim  shall  cause 
ijt  to  be  published  and  circulated. 

Given  at  Saltillo,  on  the  21st  of  October,  1824. 
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DECREE  No.  10. 

The  Constituent  Congress  of  the  state  of  Coahuila  and  Texas  has 
thought  proper  to  decree  as  follows: 

1st.  That  at  the  church  festival  on  the  morrow,  and  others  which 
the  governor  of  the  state  shall  attend  from  etiquette,  he  shall  be  re- 
ceived with  the  solemnities  prescribed  by  the  Roman  Ritual  and  laws 
of  the  Indies  for  receiving  patrons. 

2d.  That  the  attendance  of  the  governor  in  the  parish  church  on 
the  morrow,  being  the  first  entrance  therein  from  ceremony,  the  so- 
lemnities provided  for  these  occasions  by  the  ritual  and  said  laws, 
shall  be  observed  in  his  reception. 

F6r  its  fulfilment,  the  governor  ad  interim  of  the  state  shall  cause 
it  to  be  published  and  circulated. 

Given  in  Saltillo,  on  the  23d  of  October,  1824. 


DECREE  No.  n. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree  the  following: 

1st.  The  governor  shall  estimate,  as  nearly  as  practicable,  the  quan- 
tity of  stamped  paper  of  the  difierent  kinds  required  for  the  consiunp- 
tion  of  the  state  for  the  rest  of  the  year,  arid  for  the  whole  of  1825, 
and  agreeably  to  the  order  of  the  national  executive,  issued  by  the 
treasury  department,  bearing  date  the  2d  of  November,  he  shall  de- 
mand it  of  the  officers  where  it  is  on  hand,  and  where,  by  previous 
direction  of  the  said  executive,  it  was  ordered  to  be  retained. 

2d.  The  same  shall  be  received  with  the  proper  specified  account, 
and  agreeably  t^  the  requisition  prescribed  in  the  aforesaid  order  of 
the  2d  of  November. 

3d.  In  pursuance  thereof,  that  the  same  be  legalised  by  the  state, 
the  governor  shall  order  a  seal  engraved,  bearing  the  following  in- 
scription: Legalised  by  the  State  of  Coahuila  and  Texas  for  the 
two  years  term  of  IS24  and  1825. 

4th.  For  the  sake  of  economy,  and  that  all  the  towns  of  the  state 
may  be  more  readily  supplied  with  the  article,  the  agents  of  the 
tobacco  establishments  of  this  capital,  and  the  city  of  Monclova,  shall 
transact  this  business  for  the  present:  said  agents,  and  others  of  the 
same  class,  remaining  in  charge  of  the  directions  and  issue  thereof, 
under  the  immediate  inspecliou  of  government;  in  all  other  respects^ 
the  law  of  the  6th  of  October,  1823,  relative  to  stamped  paper,  shall 
be  observed  so  far  as  it  is  applicable  to  the  state. 

5th.  The  revenue  arising  from  stamped  paper  being  one  of  the 
rents  corresponding  to  the  state,  the  governor  shall,  from  the  1st  in- 
stant, apprise  the  agents  employed  in  the  offices  to  which  the  quantity 
on  hand  is  remitted^  that  from  the  date  aforesaid  until  its  issue,  legal- 
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ised  by  the  state,  the  proceeds  of  the  sale  thereof  belong  to  the  state; 
at  the  same  time  they  shall  keep  an  exact  account  of  the  value  of  the 
same,  to  show  what  this  branch  produces  to  the  state  revenue. 

6th.  Notwithstanding  there  is  known  to  be  no  official  paper  of  the 
4th  stamp  among  the  various  kinds  in  this  capital,  for  such  use  as  the 
above  mentioned  law  on  the  subject  provides  for  that  of  this  descrip- 
tion, the  governor  shall  direct  another  stamp  to  be  made,  bearing  the 
rubric  official^  to  be  impressed  upon  paper  of  the  4th  stamp,  on  the 
part  required. 

7th.  It  being  the  duty  of  the  governor  to  attend  to  collecting  the 
seals  on  completing  the  legalisation  of  the  paper,  should  there  happen 
to  be  a  deficiency  in  any  of  the  different  kinds,  during  the  two  years 
term  of  the  issue  thereof,  the  agents  entrusted,  with  the  concurrence 
of  the  first  alcalde,  or  the  person  officiating  in  his  place  in  the  town, 
shall  legalise  the  quantity  required,  and  they  shall  solicit  the  same  for 
this  object:  the  agent.of  Monclova  shall  give  notice  of  the  quantity 
he  shall  have  legalised  to  supply  any  deficiency,  until  he  can  be  fur- 
nished therewith. 

8th.  Until  a  new  seal  shall  be  engraved  for  drafts  and  receipts  with 
the  inscription  and  requisites  provided  in  the  1st  section  of  the  afore- 
said law  of  the  general  congress,  which  the  executive  shall  order  to 
be  executed  as  soon  as  possible,  the  latter  shall  demand  of  the  agency 
of  Monclova  the  quantity  of  that  description  required  for  supplying 
this  capital  and  Parras. 

For  its  fulfilment,  the  governor  of  the  state  ad  interim  shall  cause 
the  same  to  be  printed  and  circulated^ 

Given  in  Saltillo,  the  2d  of  October,  1824. 


DECREE  No.  12. 

The  -Congress  of  the  State  of  Coahuifa  and  Texas,  in  view  of  the 
official  communication  from  the  executive,  wherein  is  copied  the 
question  proposed  by  the  President  of  the  Ayuntamiento  of  Mon- 
clova, relative  to  the  change  of  offices  on  the  ensuing  election,  has 
thought  proper  to  decree  as  follows: 

1st.  As  it  is  proper  and  beneficial  to  the  towns  of  the  state  that, 
between  the  government  and  the  inhabitants  thereof,  there  should  be 
such  proportionality  as  is  compatible  with  good  order,  and  a  more 
successful  administration,  the  ayuntamientos,  as  regards  the  number 
of  their  hsoidores  and  sindicos,  shall  conform  to  art  4,  of  the  law 
of  the  23d  of  May,  1812,  and  the  provision  of  the  article  following  of 
said  law,  shall  be  without  effect — and  in  respect  to  the  manner  and 
form  of  their  renewal,  the  same  slmll  be  effected  according  to  the 
practice  observed  agreeably  to  the  constitution  and  Spanish  laws, 
prior  to  the  decree  of  the  general  congress  of  the  27th  of  November, 
of  the  year  last  past,  with  the  exception  of  Monclova  and  Bexar, 
where,  on  account,  of  their  having  been  capital  towns,  so  many  indi- 
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viduals,  of  those  who  have  been  longest  in  office,  shall  retire  as  to 
reduce  the  number  left  to  one  half  of  that  which  is  to  compose  the 
ayantamiento  ensuing.  i 

2d.  This  decree  shall  be  immediately  circulated  by  the  executive 
to  all  the  towils  of  the  state,  in  order  that  those  which  shall  not  have 
done  so  at  the  time  of  receiving  it,  shall  conform  to  the  same  at  the 
ensuing  election. 

For  the  fulfilment  thereof^  the  governor  of  the  state  ad  interim 
shall  cause  it  to  be  published  and  circulated. 

Given  in  Saltillo^  on  the  14ih  of  December,  1824. 


DECREE  No.  13. 

The  Congress  of  the  State  of  Coahuila  and  Texas  has  thought  proper 
to  decree  as  follows: 

AjKT.  1.  In  that  part  of  this  State  formerly  known  as  the  Province 
of  Texas,  a  political  authority  shall  be  provisionally  established,  styled 
"  Chief  of  Department  of  Texas." 

Aar.  2.  The  political  government  of  the  department  shall  be  vested 
in  the  said  chief,  who  shall  be  under  proper  subordination  to  the 
governor  of  the  state;  pursuant  thereto,  it  shall  belong  to  his  trust 
to  watch  over  the  public  tranquillity,  good  order,  the  security  of  the 
persons  and  property  of  the  inhabitants  thereof,  to  see  to  the  execution 
of  the  laws  and  orders  of  the  government,  and  generally  to  attend 
carefully  to  all  that  pertains  to  the  public  order  and  prosperity  of  the 
department.  As  he  shall  be  responsible  for  abuse  of  his  authority,  so 
shall  he  be  by  all.persons  promptly  respected  and  obeyed.  He  shall  not 
only  have  power  to  inflict,  in  his  administrative  capacity,  the  penahies 
imposed  by  the  police  laws  and  edicts  for  good  government,  but  he 
shall  also  be  authorised  to  injpose  and  to  exact  fines  of  from  one  to 
one  hundred  dollars  on.  those  who  do  not  obey  and  respect  him,  and 
ofthose  who  disturb  the  public  order  and  tranquillity. 

Art.  3.  In  the  cases  aforesaid,  he  shall  also  have  power  to  impose 
a  correctional  penalty  of  fifteen  days  in  public  works,  or  one  month's 
arrest,  according  to  circumstances,  on  persons  incapable  of  meeting 
the  fine. 

Art.  4.  In  cases  where  the  public  good  and  safety  of  the  depart- 
ment require  the  arrest  of  any  person,  he  shall  have  power  to' issue 
orders  to  that  effect,  but  upon  the  express  terms,  that  within  forty- 
eight  hours  he  shall  place  the  said  person  at  the  disposal  of  a  compe- 
tent tribunal  or  judge. 

Art.  5.  The  local  militia  of  the  department  shall  be  subject  to  his 
orders,  and  he  shall  attend  to  the  organisation  and  regulation  thereof 
in  conformity  to  the  laws. 

Art.  6.  He  can  require  of  the  military  cotnmandant  such  aid  as 
he  shall  need,  to  preserve  and  to  restore  the  tranquillity  of  the  towns, 
and  safety  upon  the  roads. 
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Art.  7.  He  shall  be  careful  to  examine  and  to  issue,  either  of  him- 
self  or  by  his  subordinates,  according  to  the  laws,  the  passports  of  all 
persons  coming  to  or  going  from  the  department,  including  those 
arriving  from  or  going  to  a  foreign  country. 

Art.  8.  He  shall  attend  actively  and  efficiently  to  every  thing  that 
shall  contribute  to  the  safety  of  the  coast,  and  give  prompt  notice  to 
the  government  of  whatever  shall  occur  in  that  section  deserving  its 
attention,  without  failing  to  take  provisionally,  either  of  himself  or 
by  his  subordinates,  such  precautions  as  he  shall  think  necessary  for 
its  safety. 

Art.  9.  He  shall  take  care,  that  in  his  department  no  individual 
shall  appropriate  to  himself  any  land;  and,  with  respect  to  those  who 
have  done  so,  he  shall  give  circumstantial  information  thereof  to 
government,  that  the  same  may  take  such  measures  as  it  shall  deem 
necessary. 

Art.  10.  He  shall  form  the  census  and  a  statistical  account  of  his 
department,  at  as  early  a  period  as  possible,  and  forward  the  same  to 
the  government. 

Art.  11.  The  ordinary  residence  of  the  chief  of  the  department 
shall  be  at  the  city  of  Bexar,  unless  imperious  circumstances  shall 
require  his  presence  in  other  parts  of  the  district  under  his  command. 

Art.  13.  Said  chief  shall  preside  over  the  popular  juntas,  which, 
agreeably  to  the  laws,  require  the  attendance  of  the  superior  political 
authority.  He  shall  also  preside  over  the  ayuntamiento  of  the  place 
where  he  resides;  and  when,  from  any  cause,  he  shall  be  in  another 
town  of  the  department,  he  shall  have  power  to  preside  at  the 
ayuntamiento  thereof,  should  he  judge  proper,,  but  without  having  a 
vote  in  either,  except  the  casting  vote  in  case  of  a  tie. 

Art.  is..  He  shall  preside  at  all  the  public  festivals  which  the  law 
requires  him  to  attend,  and  officially  only:  the  style  of  his  address 
diall  be  that  of  Lordship.  ^ 

Art.  14.  He  shall  see  that  all  the  ayuntamientos  in  the  department 
discharge  the  obligations  and  trusts  imposed  upon  them  by  the  laws 
that  are  now,  or  shall  be  hereafter  in  force. 

Art.  15.  He  shall  be  the  sole  channel  of  communication  between 
the  ayuntamientos  and  the  government,  except  in  cases  of  complaint 
against  himself,  on  the  part  of  the  ayuntamientos,  which  can  be  made 
directly  to  the  government.  Moreover,  he  shall  take  care  to  circu- 
late in  all  the  departments  the  laws  and  decrees  communicated  to  him 
by  the  executive,  causing  the  same  to  be  strictly  observed. 

Art.  16.  Should  any  one,  or  more,  of  the  members  of  the  ayun- 
tamientos of  his  department  fail  to  comply  with  their  official  or 
administrative  duties,  on  having  a  justifiable  cause,  he  shall  have 
power  to  suspend  the  same,  giving  immediate  notice  thereof  to  the 
executive,  with  the  respective  record. 

Art.  17.  It  shall  be  the  duty  of  the  chief  of  the  department  to  take 
cognisance  in  applications  and  doubts  that  occur,  with  regard  to 
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determining  upon  official  letters  of  the  ayuntamientos,  which  he  shall 
decide  executively,  in  an  instructive  manner,  without  a  judicial  cour 
test  or  debate,  according  to  the  existing  arrangements. 

Art.  18.  All  administrative  records,  relative  to  complaints,  doubts, 
or  remonstrances,  of  the  towns  and  individuals,  shall  be  issued  gratis 
in  the  department 

Art.  19.  He  shall  inform  the  executive  of  the  abuses  he  may 
observe  in  the  administration  of  justice,  and  in  that"  of  the  public 
rents  of  that  department. 

Art.  20.  He  shall  also,  through  the  medium  of  the  governor  qf  the 
state^  give  notice  to  congress,  with  the  data  to  support  the  charge,  of 
the  infringements  of  the  constitution  he  may  observe  in  his  depart- 
ment. 

Art.  21.  He  shall  not  interfere  in  any  subject  of  litigation^  npr 
officiate  as  conciliator. 

Art.  22.  Said  chief  shall  have  a  secretary,  appointed  by  himself, 
and  approved  by  the  governor,  on  whose  proposal  congress  shall 
determine  the  salary  the  said  oiiicer  ^all  receive,  and  also  the 
expense  of  the  secretary's  office. 

Art.  23.  The  governor  of  the  state,  with  the  knowledge  of  con- 
gress^ shall  appoiiit  the  chief  of  department,  and  shall  propose  the 
salary  that  ought  to  be  assigned  the  same. 

Art.  24.  The  aforesaid  chief,  for  the  better  discharge  of  his  attri- 
butes, shall  have  power  to  employ  bis  subordinates,  and  should  he 
moreover  think  it  necessary  to  have  the  assistance  of  another  person, 
on  account  of  the  extent  of  his  department,  and  the  various  places 
requiring  his  attention,  he  shall  inform  the  governor  of  his  views  on 
the  subject,  who  shall  communicate  the  same  to  congress,  that  the 
latter  may  provide  as  shall  be  proper. 

Art.  25,  In  case  of  sudden  impossibility,  or  temporary  inability 
on  the  part  of  the  chief  of  department,  the  ex-alcalde  of  the  principal 
town  shall  officiate  in  his  place  until  the  executive  provides  as  shall 
be  expedient. 

For  the  fulfilment  thereof,  the  governor  ad  interim  of  the  state 
diall  cause  the  same  to  be  published  and  circulated. 

Given  at  Saltillo,  the  1st  of  February,  1825.j 


DECREE  No.  14. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  exercising  the 
powers  granted  the. states  by  the  general  congress,  in  the  decree  of 
the  22d  of  December  last,  has  thought  proper  to  decree: 

A  three  per  cent  duty  of  consumption  shall,  for  the  present,  be 
established  in  the  custom  house  of  this  capital,  and  the  receiver's  office 
of  Parras  only,  upon  foreign  effects,  upon  the  invoices  made  in  the 
maritime  custom  houses  at  the  time  of  the  iuttoduction  thereof. 
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The  governor  ad  interim  of  the  state,  for  the  fulfilment  thereof, 
shall  cause  the  same  to  be  published  and  circulated. 
Given  at  Saltillo,  on  the  15th  of  February,  1824. 


DECREE  No.  15. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree  as  follows: 

Art.  1.  In  the  different  places  to  which  it  belongs,  and  where  the 
same  have  not  yet  had  their  ^ue  and  entire  effect,  the  executive  shall 
order  the  immediate  fulfilment  of  the  decree  of  the  general  congress 
of  the  9th  of  February,  of  tlie  year  last  past,  the  provisions  of  the 
supreme  executive  of  the  12th  of  the  same  month,  and  the  regulations 
of  the  8th  of  December  last,  relative  to  the  new  project  and  arrange- 
ment of  the  tobacco  income. 

Art.  2.  Should  there  be  no  judges  in  this  capital  capable  of  duly 
attesting  and  classifying  the  various  kinds  of  tobacco,  the  valae  of 
which  has  to  be  paid  to  the  holders  thereof,  according  to  its  class,  the 
executive  shall  order  that  of  the  tobacco,  which,  on  examination, 
thereof  for  this  sole  object  in  the  places  where  it  is  found  to  exist, 
shall  prove  to  be  profitable  and  fit  for  consumption,  both  crude  and 
manufactured,  the  necessary  quantity  shall  be  forwarded  to  the  manu- 
factory of  Mexico,  that  the  same  may  be  duly  attested  and  classified, 
taking  measures  to  prevent  the  transportation  thereof  being  attended 
with  unnecessary  expense. 

Art  3.  The  executive,  after  being  informed  of  the  classification 
of  the  different  kinds  of  tobacco,  shall  take  care  that  the  value  thereof 
be  punctually  paid  within  such  prudential  term  as  he  shall  compute 
to  be  consistent  with  the  different  attentions  of  that  branch  of  the 
revenue. 

Art.  4.  After  the  publication  of  this  law  in  the  chief  towns  of  the 
districts,  the  sale  and  consumption  of  tobacco,  crude  and  manufac* 
tured,  shall  be  prohibited;  in  pursuance  thereof,  the  state  alone  can 
hereafter  expend  and  provide  for  the  consumption  thereof  in  the 
towns  of  the  same,  for  which  purpose  a  cigar  manufactory  shall  be 
established  in  this  capital,  as  soon  as  possible,  for  paper  cigars  and 
other  kinds,  with  such  officers  as  are  absolutely  necessary.  The 
executive  shall  propose  the  number  and  class  of  the  same,  their  sala- 
ries, shall  frame  suitable  regulations;  of  all  which  he  shall  give  notice 
to  congress  for  approval. 

Art.  5.  To  put  the  manufactory  in  operation,  and  to  give  life  and 
activity  to  the  income,  the  executive  shall  contract  a  loan  of  the 
amount  he  shall  deem  necessary,  on  the  most  suitable  basis  and  con- 
ditions; making  to  the  contractor  such  proposals  as  are  just,  and 
capable  of  being  punctually  fulfilled,  likewise  admitting  proposals  of 
the  same  kind:  for  all  which  he  shall  have  sufficient  power. 

Art.  6.  During  the  interval,  until  the  regulations  specified  in  artide 
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4  are  approved,  he  shall  be  likewise  duly  authorised  to  protect  the 
financial  concerns,  and  faithful  ixlanagerpent  of  the  manufactory, 
taking  all  such  measures  as  he  shall  deem  seasonable  and  prudent, 
to  have  the  purchases  of  paper  made  at  the  most  reasonable  prices; 
but  as  this  article  is  very  dear  at  present,  to  compensate  for  the  high 
price  thereof,  two  cigars  shall  be  deducted  from  each  bunch,  and  in 
the  places  where  the  cigars  are  sold,  it  shall  be  expressly  prohibited 
to  exact  any  other  tax  from  any  cause,  and  on  any  pretence  what- 
fever. 

Art.  7.  As  regards  the  organisation  of  this  rent,  proper  provision 
shall  shortly  be  made  in  the  plan  for  the  provisional  regulations  of  all 
the  state  rents,  to  be  decreed  by  another  law. 

For  the  fulfilment  ^thereof,  the  governor  of  the  state  ad  interim 
shall  cause  the  same  to  be  published  and  circulated. 

Given  at  Saltillo,  on  the  19th  of  February,  1825. 


DECREE  No.  16. 

The  Constituted  Congress  of  the  state  of  Coahuila  and  Texas,  desiring 
by  every  possible  means  to  augment  the  settlement  of  its  territory, 
to  advance  the  raising  and  increase  of  stock,  and  the  progress  of 
the  arts  and  commerce,  in  conformity  to  the  constitutive  act,  the 
constitution  of  the  republic,  and  the  basis  established  by  decree 
No.  72,  of  the  general  congress,  has  thought  proper  to  decree  the 
following 

COLONISATION  LAW: 

Art.  1.  All  foreigners  who,  in  virtue  of  the  general  law  of  the 
18th  of  August,  1824,  which  gaurantees  the  security  of  their  persons 
and  property  in  -this  republic,  shall  wish  to  emigrate  to  any  of  the 
settlements  of  the  state  of  Coahuila  and  Texas,  are  permitted  to  do 
8o;  and  the  said  state  invites  and  calls  them. 

Art.  2.  Those  who  shall  thus  emigrate,  far  from  being  molested, 
shall  be  admitted  by  the  local  authorities  of  said  settlements,  and  per- 
mitted by  the  same  freely  to  engage  in  any  honest  pursuit,  provided 
they  respect  the  general  laws  of  the  republic,  and  the  laws  of  the 
state. 

Art.  3.  Any  foreigner,  already  arrived  in  the  state  of  Coahuila 
and  Texas,  who  shall  resolve  to  establish  himself,  and  become  domi- 
ciliated therein,  shall  make  a  declaration  to  that  effect  before  the 
ayuntamiento  of  the  place  he  shall  select  as  his  residence,  by  which, 
in  that  case,  he  shall  be  sworn  to  obey  the  Federal  and  State  consti- 
tution, and  to  observe  the  religion  prescribed  in  the  former;  and  his 
name,  and  those  of  his  family,  if  he  have  any,  shall  be  registered  in 
a  book  to  be  kept  for  the  purpose,  specifying  the  place. he  is  from, 
bis  age,  occupation;  whether  he  is  married,  and  that  be  has  taken 
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the  oath  prescribed,  considering  him  henceforth,  and  not  before,  as 
domiciliated. 

Akt.  4.  Any  foreigner,  from  the  time  he  is  domiciliated  agreeably 
to  the  foregoing  article,  shall  be  permitted  to  specify  any  vacant  land, 
and  it  shall  be  the  duty  of  the  respective  political  authority  to  forward 
the  instrument  that  shall  be  drawn  to  the  executive  for  his  approval, 
should  he  consider  the  applicant  the  same  as  the  natives  of  the  coun- 
try, conforming  to  the  existing  laws  on  the  subject. 

Art.  5.  Foreigners  of  any  nation  whatever,  and  natives  of  this 
republic,  can  project  the  formation  of  new  towns  upon  lands  entirely 
vacant;  and,  in  the  case  of  article  35,  even  upon  those  privately 
appropriated;  but  the  new  settlers,  who  present  themselves  to  be 
admitted,  shall  prove,  by  certificate  from  the  authorities  of  the  place 
from  which  they  came,  their  Christianity  and  good  moral  character. 

Art.  6.  Foreigners,  who  shall  arrive  at  a  time  when  the  general 
congress  shall  have  prohibited  their  entrance  for  the  purpose  of  colo- 
nising, as  after  the  year  1840,  the  same  will  have  power  to  do,  or 
sooner  with  respect  to  those  of  some  nations,  shall  then  not  be 
admitted;  and  those  who  shall  apply  within  the  proper  time,  shall 
always  submit  to  such  precautionary  measures  for  the  safety  of  the 
federation,  with  regard  to  themselves,  as  the  supreme  executive, 
without  prejudicing  the  object  of  this  law,  shall  adopt. 

Art.  7.  The  executive  shall  take  care  that  within  twenty  frontier 
leagues  bordering  on  the  United  States  line,  and  ten  littoral  leagues 
upon  the  coast  of  the  Gulf  of  Mexico,  within  the  limits  of  the  state, 
no  other  settlements  shall  be  made  than  such  as  shall  meet  the 
approbation  of  the  Executive  of  the  Union,  to  whom  all  future  peti- 
tions on  the  subject,  accompanied  by  a  corresponding  report,  shall  bo 
transmitted. 

Art.  8.  Projects  for  new  settlements,  wherein  one  or  more  per- 
sons shall  offer  to  bring,  at  their  own  expense,  one  hundred  families 
or  more,  shall  be  presented  to  the  executive;  who,  on  finding  them 
in  conformity  to  this  law,  shall  admit  the  same,  and  immediately 
designate  to  the  contractors  the  land  whereon  they  shall  establish 
themselves,  and  the  term  of  six  years,  within  which  they  shall  pre- 
sent the  number  of  families  for  which  they  contracted,  under  the 
penalty  of  losing  the  rights  and  privileges  offered  in  their  favor,  in 
proportion  to  the  number  of  families  they  shall  fail  to  introduce,  and 
of  the  contract  becoming  absolutely  null,  should  they  not  present  one 
hundred  families  at  the  least. 

Art.  9.  Contracts  made  by  the  contractors  or  empresarios  with 
the  families  which  come  at  their  expense,  shall  be  guaranteed  by 
this  law,  so  far  as  they  are  in  conformity  with  the  provisions 
thereof. 

Art.  10.  In  the  distribution  of  lands,  a  preference  shall  be  given 
to  the  military,  in  consideration  of  the  patents  issued  them  by  the 
supreme  executive  entitling  them  to  land,  and  to  Mexican  citizens 
not  military,  between  whom  no  other  distinction  shall  be  made  than 
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such  as  is  founded  in  their  special  merit  atid  services  rendered  the 
country,  or  in  equal  circumstances,  a  residence  in  the  place  where  the 
land  is  situated.  The  quantity,  whereby  the  lands  are  to  be  dis- 
tributed, shall  be  designated  in  the  following  articles: 

Art.  11.  a  square  of  land  measuring  one  league,  consisting  of 
five  thousand  varas  on  each  side,  or  what  is  the  same  thing,  a  super- 
ficies containing  twenty-five  million  varas,  shalt  be  called  a  sitio,  and 
this  shall  be  the  unit  for  enumerating  one^  two,  or  more  sitios,  in  the 
$ame  manner  as  one  million  square  varas,  or  one  thousand  varas  on 
each  side,  which  shall  constitute  a  labor^  shall  be  the  unit  for  counting 
one,  two,  or  more  labores.  The  vara  for  this  measure  shall  consist  of 
three  geometrical  feet. 

Art.  12.  Adopting  the  aforesaid  unit  as  a  standard,and  observing 
the  distinction  to  be  made  on  distributing  lands,  between  grazing  lands 
or  those  suitable  for  raising  stock,  and  irrigable  tillage  land,  and  that 
which  is  not  irrigable,  this  law  shall  grant  to  the  contractor  or  con- 
tractors for  forming  new  settlements,  five  sitios  of  grazing  land,  and 
five  labores,  of  which  at  least  one-half  shall  be  land  not  irrigable,  for 
every  hundred  families  they  shall  introduce  and  establish  in  the  state; 
but  they  shall  receive  this  premium  only  for  eight  hundred  families, 
although  they  should  introduce  more;  and  no  fraction  whatever,  not 
completing  one  hundred,  shall  entitle  them  to  a  premium,  not  even 
proportionally. 

Art.  13.  Should  any  contractor  or  contractors,  on  account  of  the 
families  they  shall  have  introduced,  be  entitled,  according  to  the  fore- 
going article,  to  more  than  eleven  square  leagues  of  land,  it  shall  be 
granted  them,  but  they  shall  be  obligated  to  alienate  the  excess  within 
twelve  years;  and  should  they  not,  it  shall  be  done  by  the  respective 
political  authority  at  public  sale,  delivering  the  proceeds  to  the  owners 
thereof,  after  deducting  the  costs  of  sale. 

Art.  14.  One  labor  shall  be  granted  to  each  family  included  in  the 
contract,  whose  only  occupation  is  the  cultivation  of  the  soil;  and 
should  the  same  also  raise  stock,  grazing  land  shall  be  added  to  com- 
plete a  sitio;  and  should  the  raising  of  stock  be  the  exclusive  occu- 
pation, the  family  shall  receive  a  superficies  of  twenty-four  million 
square  varas,  (being  a  sitio  lacking  one  labor.) 

Art.  15.  Unmarried  men  shall  receive  the- same  quantity  on  mar- 
rying, and  foreigners,  who  marry  natives  of  the  coimtry,  shall 
receive  one-fourth  more;  those  who  are  entirely  single,  or  who  do. 
not  compose  a  part  of  any  family,  contenting  themselves  rather  with 
the  fourth  part  of  the  quantity  aforesaid,  which  shall  be  computed  to 
them  on  the  assignment  of  their  land. 

Art.  16.  Families  and  single  men  who,  having  emigrated  sepa- 
rately and  at  their  own  expense,  shall  wish  to  annex  themselves  to 
any  of  the  new  settlements,  can  do  so  at  all  times,  and  the  same 
qnantuy  of  land  shall  be  respectively  assigned  them,  as  specified  in 
the  two  foregoing  articles;  but  should  they  do  so  within  the  first  six 
years  from  the  establishment  of  the  settlement,  one  labor  more  shall 
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be  granted  to  families;  aiid  single  men,  instead  of  one-fourth,  as 
specified  in  article  15,  shall  receive  one-third. 

Abt.  17.  It  shall  belong  to  the  executive  to  increase  the  portions 
specified  in  articles  14,  15,  and  16,  in  proportion  to  the  family, 
industry,  and  activity  of  the  colonists,  according  to  the  separate 
reports  upon  the  subject  that  shall  be  rendered  by  the  ayunta- 
mientos  and  commissioners;  always  bearing  in  mind  the  pro- 
vision of  article  12th,  of  the  decree  of  the  general  congress  on  the 
subject. 

Art.  18.  Families  that  shall  arrive  conformably  to  the  16th  article, 
shall  present  themselves  forthwith  to  the  political  authority  of  the 
settlement  they  shall  have  selected;  who,  recognising  on  their  part 
the  necessary  conditions  required  by  this  law,  shall  admit  the  same, 
put  them  in  possessiou  of  the  lands  to  which  they  are  entitled,  and 
give  notice  immediately  to  the  executive,  that  the  same  of  himself, 
or  through  persons  he  shall  commission  for  that  purpose,  may  issue 
them  their  titles. 

Art.  19.  The  Indians  of  all  nations  bordering  on  the  state,  as  well 
as  the  wandering  tribes  within  the  same,  shall  be  admitted  in  market 
exempt  from  all 'duties  in  their  traffic  in  the  effects  of  the  country; 
and  should  any  of  the  same,  being  attracted  in  this  manner,  and  by 
the  mildness  and  confidence  with  which  they  shall  otherwise  be 
treated,  wish  to  establish  themselves  in  any  of  the  settlements,  after 
declaring  themselves  in  favor  of  our  institutions  and  religion,  they 
shall  be  admitted,  and  share  the  same  quantity  of  land  as  the  settlers 
specified  in  articles  14  and  15,  always  preferring  native  to  foreign 
Indians. 

Art.  20.  That  no  vacancies  be  left  between  the  tracts,  which  shall 
be  carefully  avoided  in  the  distribution  of  lands;  it  shall  be  laid  off 
in  squares  or  other  forms,  although  irregular,  should  the  locality  so 
require;  and  to  prevent  litigation  and  dispute  in  making  the  distri- 
bution aforesaid,  as  well  as  in  the  designation  of  sites,  whereon  new 
towns  are  to  be  founded,  the  adjoining  proprietors,  should  there  be 
any,  shall  be  previously  notified. 

Art.  21.  Should  any  appropriated  land  be  taken  possession  of 
through  error  in  concession,  on  proof  thereof  an  equal  quantity  of 
land  entirely  vacant  shall  be  granted  to  the  person  who  obtained  the 
same;  and,  moreover,  he  shall  be  hidemnified  by  the  owner  of  the 
land  aforesaid,  agreeably  to  a  just  estimate  made  by  competent 
judges,  and  according  to  the  laws,  for  the  expense  he  has  incurred 
in  the  improvements  that  shall  appear  thereon. 

Art,  22.  The  new  settlers  shall  pay  to  the  state,  as  an  acknow- 
ledgment for  each  sitio  of  grazing  land,  thirty  dollars;  for  each  labor, 
not  irrigable,  two  and  a  half;  and  for  each  that  is  irrigable,  three  and 
a  half;  and  so  on,  proportionally,  according  to  the  class  and  quantity 
of  land  distributed  to  them;  but  the  payment  thereof  need  not  be 
completed  under  six  years  from  settlement,  and  in  three  instalments: 
the  first  in  four,  the  second  in  five,  and  the  third  in  six  years,  under 
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a  penalty  of  forfeiting  the  land  for  a  failure  in  any  of  the  said  pay- 
ments; the  contractors  and  the  military  mentioned  in  article  10,  shall 
be  exempt  from  this  payment;  the  former  as  regards  the  lands  granted 
them  as  a  premium,  and  the  latter,  for  that  which  they  obtain  agreea- 
bly to  their  patents. 

Art.  23.  The  ayuntamientos,  each  in  its  own  limits,  shall  collect 
the  aforesaid  funds  gratis,  by  a  committee  appointed  from  within,  or 
without,  their  own  body;  and  shall  remit  the  same,  as  fast  as  collected, 
to  the  depositary  or  treasurer  of  their  funds  and  means,  who  shall 
giv^e  the  corresponding  receipt,  for  no  other  compensation  than  two 
and  a  half  per  cent,  which  is  all  that  shall  be  allowed  him,  and  who 
shall  hold  the  said  funds  at  the  disposal  of  the  executive,  giving  an 
account  monthly  of  the  amounts  received  and  remitted,  and  of  any 
remissness  or  fraud  he  shall  observe  in  rheir  collection.  The  treasurers 
and  committees  shall  be  held  responsible  with  their  property  for  their 
management,  and  moreover  the  individuals  of  the  ayuntamiento 
that  shall  appoint  them;  and,  that  this  responsibility  may  at  all  times 
be  effectual,  the  said  appointments  shall  be  made  viva  voce,  and  in- 
formation thereof  shall  be  immediately  given  to  the  executive. 

Art.  24.  The  government  shall  sell  to  Mexicans,  and  to  them  only, 
the  lands  they  shall  wish  to  purchase,  but  shall  take  care  that  there 
shall  not  be  united  in  the  same  hands  more  than  eleven  leagues,  and 
subject  to  the  condition,  that  the  purchaser  shall  cultivate  those  he 
shall  acquire  by  this  title  within  six  years  from  the  acquisition,  under 
the  penalty  of  forfeiting  the  same.  Allowing  the  aforesaid  condition, 
the  price  of  each  sitio  shall  be  one  hundred  dollars  for  grazing  land; 
one  hundred  and  fifty  for  tillage  land  not  irrigable,  and  two  hundred 
and  fifty  for  irrigable  tillage  land. 

Art.  25.  Until  the  expiration  of  six  years  from  the  publication  of 
this  law,  the  legislature  of  the  state  cannot  alter  the  same  in  the  pro- 
visions thereof,  relative  to  the  acknowledgment  and  the  price  that 
shall  be  paid  for  the  lands,  and  the  quantity  and  class,  whereby  the 
same  shall  be  distributed  to  the  new  settlers,  and  sold  to  Mexicans. 

Art.  26.  It  shall  be  understood  that  the  new  settlers  who  shall 
not,  within  six  years  from  the  date  of  their  possession, have  cultivated 
or  occupied,  agreeably  to  their  class,  the  lands  that  shall  be  granted 
them,  have  renounced  the  same;  and  the  respective  political  authority 
shall  immediately  proceed  to  take  back  from  them  the  lands  and  titles. 

Art.  27.  The  contractors  and  the  military,  already  mentioned  in 
their  turn,  and  those  who  have  acquired  lands  by  purchase  can  alien- 
ate the  same  at  any  time,  provided  the  successor  obligates  himself  to 
cultivate  the  same  within  the  same  term  as  was  obligatory  on  the 
part  of  the  original  proprietor,  likewise  reckoning  the  term  from  the 
date  of  the  primitive  titles.  The  other  settlers  shall  be  authorised  to 
alienate  their  land,  when  they  shall  have  completed  the  cultivation 
thereof,  and  not  before. 

Art.  28.  Every  new  settler,  from  the  time  of  his  settlement,  shall 
be  permitted  to  dispose  of  his  land,  although  it  shall  not  be  cultivated, 
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by  testament  made  in  conformity  to  the  laws  that  are  now,  or  shall 
hereafter  be  in  force;  and  should  he  die  intestate,  his  lawful  heir  or 
heirs,  shall  succeed  him  in  the  enjoyment  of  his  rights  and  property, 
assuming  in  both  ca^es  the  obligations  and  conditions  incumbent  on 
the  respective  grantee. 

Art.  29.  The  lands  acquired  by  virtue  of  this  law  shall  not  be 
held  in  mortmain  by  any  title  whatever. 

Art.  30.  New  settlers,  who  shall  resolve  to  leave  the  state,  to 
establish  themselv<es  in  a  foreign  country,  shall  be  at  liberty  to  do  so 
with  all  their  property,  but  after  thus  leaving,  they  shall  no  longer 
hold  their  land;  and  should  they  not  have  previously  disposed  of  the 
same,  or  should  not  the  alienation  be  in  conformity  to  art.  27,  it  shall 
become  entirely  vacant 

Art.  31.  Foreigners  who  shall  have  obtained  land  according  to 
this  law,  and  established  themselves  in  the  new  settlements,  shall, 
from  that  time,  be  considered  naturalised  in  the  country:  and  by 
marrying  natives  of  the  republic,  they  shall  possess  a  special  merit 
for  obtaining  letters  of  citizenship  of  the  state,  saving  what  the  con» 
stitution  of  the  state,  on  either  subject,  shall  provide. 

Art.  32.  During  the  first  ten  years  from  the  time  the  new  settle- 
ments are  founded,  the  same  shall  be  free  from  all  taxes  of  whatever 
denomination,  except  such  as  shall  be  generally  imposed  to  prevent 
or  repel  foreign  invasion,  neither  shall  the  products  and  etfects  of 
agriculture  and  industry  pay  excise,  or  other  kinds  of  impost,  in  any 
part  of  the  state,  except  only  the  duties  to  which  the  following  article 
refers;  after  the  expiration  of  the  aforesaid  term,  the  new  settlements 
shall  be  liable  to  the  same  burthens  as  the  old,  and  ih»  colonists  the 
same  as  the  other  inhabitants  of  the  state. 

Art.  33.  The  new  settlers,  from  the  time  of  their  establishment, 
shall  be  free  to  promote  any  kind  of  industry;  they  shall  also  be  per- 
mitted to  work  mines  of  every  description,  agreeing  with  the  national 
executive  with  respect  to  those  that  pertain  to  the  national  revenue, 
and  subjecting  themselves  in  working  the  others  to  the  ordinances 
and  duties  that  are  now,  or  shall  hereafter  be  established,  with  regard 
to  the  business  of  mining. 

Art.  34.  Towns  shall  be  founded  on  such  sites  as  the  executive, 
or  the  person  commissioned  by  him  for  that  purpose,  shall  judge  most 
appropriate;  and  four  square  leagues  shall  be  designated  for  each 
whose  area  may  be  regular  or  irregular  as  the  locality  shall  require. 

Art.  35.  Should  any  of  the  sites  aforesaid  have  been  privately 
appropriated,  and  the  establishment  of  the  new  towns  therein  be  of 
notorious  general  utility,  they  may  be  appropriated  to  this  purpose 
notwithstanding,  after  such  indemnification  as  in  the  opinion  of  4he 
appraisers  shall  be  just. 

Art.  36.  Building  lots  in  the  new  towns  shall  be  given  gratis  to  the 
contractors  thereof,  and  to  all  kinds  of  mechanics  those  tbev  siiall 
need  for  their  workshops,  and  to  other  settlers  they  shall  be  sold  after 
valuation  thereof — they  shall  be  sold  at  public  auction^  and  the 
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purchasers  shall  be  obligated  to  pay  the  price  of  the  same  in  three 
instalments,  the  first  in  six,  the  second  in  twelve,  and  the  third  in 
eighteen  months.  All  the  owners  of  lots^  the  contractors  inclnded, 
shall  pay  one  dollar  per  annum  for  each  lot,  which,  together  with  the 
proceeds  of  the  sales  aforesaid,  shall  be  collected  by  the  ayuntamientos, 
and  applied  to  the  building  of  churches  in  the  said  towns. 

Art.  37.  The  towns  shall  consist,  as  nearly  as  possible,  of  naiives 
and  foreigners;  and  in  layingoff  the  same,Cdre  shall  be  taken  to  have 
the  streets  well  laid  out  and  straight,  running  parallel  north  and 
south,  and  cast  and  west,  as  nearly  as  the  land  shall  permit. 

Art*  3S.  For  the  belter  situation,  and  the  regular  formation  of  the 
new  towns,  and  the  exact  division  of  lands  and  lots,  the  executive, 
pursuant  to  his  admission  of  any  project  and  agreement  with  the 
contractor  or  contractors  who  shall  have  presented  the  same,  shall 
commission  a  person  of  intelligence  and  probity,  giving  him  such 
instructions  on  the  subject  as  he  shall  deem  necessary  and  proper, 
and  authorising  him,  upon  his  own  responsibility,  to  appoint  one  or 
more  surveyors  to  execute  the  survey  agreeably  to  the  science,  and 
perform  such  other  agency  as  may  offer. 

Art.  39.  The  executive  shall  assign  the  commissioner  his  daily 
salary  agreeably  to  the  last  fee  bill  for  notslries  of  the  ancient  court  of 
Oyer  and  Terminer  of  Mexico;  and  the  latter,  with  the  concurrence 
of  the  colonists, shall  fix  the  siirveyor's  fees;  but  the  expense,  in  both 
cases,  shall  be  paid  by  the  colonists^  and  in  the  manner  the  parties 
riiaH  agree. 

Art.  40.  As  soon  as  forty  families  at  least  shall  be  collected,  they 
shall  proceed  to  the  formal  establishment  of  the  new  town,  and  shall 
all  be  sworn  by  the  commissioners  to  support  the  Federal  and  State 
constitutions;  they  shall  then,  for  this  first  occasion,  the  commissioner 
presiding,  proceed  to  the  election  of  their  municipality. 

Art.  41.  A  new  town,  containing  two  hundred  inhabitants  or 
more,  shall  elect  an  ayuntamiento,  should  there  be  no  other  already 
established  within  eight  leagues,  in  which  case  it  shall  be  annexed  to 
the  latter.  The  immber  of  individuals  of  which  the  ayuntamientos 
shall  consist,  shall  be  regulated  by  the  existing  laws. 

Art.  42.  Foreigners  shall  be  qualified  to  elect,  and  to  be  elected, 
members  of  their  municipal  juntas,  reserving  the  provision  that  shall 
be  made  by  the  constitution  of  the  state. 

Art.  4.'{.  The  municipal  expenses,  and  all  such  as  are  deemed 
necessary,  or  for  the  public  good  in  the  new  towns,  shall  be  proposed 
to  the  executive  by  the  respective  ayuntamiento  through  the  channel 
of  the  political  chief,  accompanied  by  a  plan  of  means  which  the  said 
ayuntamiento  shall  conceive  to  be  just  and  proper  for  covering  the 
said  expenses;  and  should  the  plan  proposed  be  approved  by  fhe 
executive,  he  shall  order  the  same  to  be  executed,  subject,  however, 
to  the  resolution  of  congress,  to  whom  it  shall  be  immediately  trans- 
mitted, with  the  report  of  the  executive  and  that  of  the  political  chief 
thereon,  who  shall  always  state  what  occurs  on  the  subject. 
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Art.  44.  The  executive  shall  send  to  the  chief  of  department  of 
Texas  the  individuals  who  shall  be  sentenced  to  fortresses  as  vagrants, 
and  for  other  crimes,  in  the  other  parts  of  the  state,  for  the  purpose 
of  opening  and  repairing  roads,  and  for  other  public  works  in  that 
department.  The  said  criminals  can  be  employed  to  work  for  private 
individuals  for  competent  daily  wages;  and  at  tlie  expiration  of  their 
punishment  they  shall  be  permitted  to  annex  themselves  to  any  of 
the  new  towns  as  colonists,  and  obtain  the  corresponding  land,  should 
they  have  reformed  and  become  worthy  in  the  opinion  of  the  chief  of 
department,  without  whose  certificate,  to  that  effect,  tbey  shall  not  be 
admitted. 

Art.  45.  The  executive,  in  connection  with  the  respective  ordinary 
ecclesiastics,  shall  take  care  that  the  new  towns  are  provided  with  a 
competent  number  of  pastors;  and,  with  the  concurrence  of  the  same 
authority,  he  shall  propose  to  congress  the  salary  to  be  paid  them  by 
the  new  settlers. 

Art.  46.  In  respect  to  the  introduction  of  slaves,  the  new  settlers 
shall  subject  themselves  to  the  laws  that  are  now,  and  shall  be  here* 
after  established  on  the  subject. 

Art.  47.  The  petitions  pending,  upon  the  object  for  which  this  law 
provides,  shall  be  despatched  according  to  the  same,  and  for  this  pur- 
pose they  shall  be  passed  to  the  executive;  and  all  families  established 
m  the  state,  without  yet  having  land  legally  assigned  them,  shall 
conform  to  the  said  law,  and  to  what  the  executive  of  th&  Union 
shall  direct,  with  respect  to  those  who  are  within  twenty  leagues  of 
the  line  of  the  United  States  of  the  north,  and  ten  border  leagues  upon 
the  coast  of  the  Gulf  of  Mexico. 

Art.  4S.  This  law  shall  be  published  in  all  the  towns  of  the 
state;  and  that  the  same  may  be  known  to  the  other  states  of  the 
Union,  it  shall  be  communicated  to  the  respective  legislatures  thereof 
through  the  secretary's  office  of  this,  and  in  compliance  with  article 
161  of  the  federal  constitution,  the  executrve  shall  take  special  care  to 
transmit  a  certified  copy  thereof  to  both  chambers,  and  to  the  execu- 
tive of  the  Union,  requesting  him  to  give  general  circulation  to  the 
said  law  through  his  ministers  to  foreign  powers. 

For  its  fulfilment,  the  governor  of  the  state  ad  interim  shall  cause 
it  to  be  published  and  circulated. 

Given  at  Saltillo,  March  24th,  1825. 


DECREE  No.  17. 

RSOULATION  OF  THE  SECRETARY'S  OFFICE  OF  CONORBSS. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  pro- 
per to  decree  as  follows: 
Art.  1.  The  secretary's  office  shall,  for  the  present,  consist  of  a 
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superior  oflScer,  two  clerks,  and  a  porter;  it  being  left  to  the  judg- 
ment of  tiie  committee  on  police,  with  the  concurrence  of  Congress, 
to  increase  tlie  number  of  clerks  or  officers,  as  circumstances  shall 
require.- 
Art.  2.  The  salaries  of  the  said  officers  shall  be  as  follows: 
Superior  Officer,  -        -        -        800 

>     Clerks,  (350  each)        -        .        .        700 
Porter,        -        -        -        -        -  96 

Office  expenses,  -        -        -        -        150 


Total,  1 746  dollars. 

Art.  3.  The  salaries  aforesaid  shall  be  paid  by  the  treasury  of 
congress  at  the  end  of  every  mouth,  to  receipts  of  the  persons  inter- 
ested. 

Art.  4.  All  those  who  serve  in  the  secretary's  office,  shall  comply 
with  the  orders  given  them  by  the  secretaries  of  congress,  on  the  des- 
patch of  any  subject  they  shall  commit  to  their  charge. 

Art.  5.  They  shall  also  be  obligated  to  observe  secrecy  in  all 
business  wherein  they  are  so  required  by  any  of  the  secretaries  of 
congress. 

Art.  6.  They  shall  write  the  reports  of  the  committees  as  the 
chairman  thereof  shall  direct,  and  also  the  propositions  of  those 
deputies  who  shall  not  choose  to  write  them  themselves. 

Art.  7.  Until  the  office  of  keeper  of  the  archives  shall  be  filled, 
the  clerk  supplying  that  place,  with  the  knowledge  of  the  superior 
officer,  shall  furnish  the  secretaries  of  the  conotmittees,  the  deputies  in 
particular,  and  the  secretary  of  the  executive,  all  the  documents  or 
antecedents  they  shall  call  for  to  obtain  information,  or  to  elucidate 
the  affairs  under  their 'direction;  likewise,  every  citizen  any  paper, 
whatever  be  the  nature  and  contents  thereof,  of  the  secretary's  office, 
he  shall  wish  to  read  therein,  except  the  secret  papers;  and  in  res- 
pect to  the  former,  the  clerk  aforesaid,  in  a  book  destined  to  the 
purpose,  shall  keep  an  exact  memorandum  of  the  papers  taken  out 
and  returned,  or  in  progress,  annexed  to  some  record;  and  for  due 
evidence  thereof,  the  secretary  of  the  committee,  the  particular  de- 
puty, or  the  secretary  of  the  executive,  and  the  clerk  acting  as 
keeper  of  the  archives,  shall  affix  their  rubrics  to  the  parcels  taken 
out  and  returned,  and  the  latter  shall  not  receive  any  more  compen- 
sation for  this  service  than  that  assigned  to  his  situation. 

Art.  8.  On  days  of  session,  ordinary  and  extraordinary,  they  shall 
attend  in  the  office  from  8  o'clock  in  the  morning  until  the  hour  of 
adjournment;  and  in  the  evening  from  4  o'clock  uniil  sunset,  unless 
from  some  cause,  in  the  judgment  of  the  secretaries  of  congress,  it 
shall  be  necessary  to  employ. some  hours  of  the  night,  when  they 
shall  remain  as  long  as  required. 

Art.  9.  On  days  when  there  is  no  session,  they  shall  attend  from 
8  o'clock  in  the  morning  until  12;  and  in  the  evening  from  4  until 
sunset. 

Vol*  I. — 58 
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Art.  10;  The  secretary  of  congress,  with  information  from  the 
superior  officer,  shall  distribute  the  business  of  the  office  among  the 
clerks,  and  second  and  third  officers,  should  there  be  any^  according 
to  their  knowledge  and  qualifications. 

Art.  11.  During  the  recesses  of  congress,  should  there  be  no 
business  to  be  done  in  the  secretary's  office,  the  superior  officer  shall 
pass  to  that  of  the  executive,  to  continue  his  labor  for  the  same 
salary,  to  be  paid  by  the  state  treasury.  The  clerks  and  porter  may 
be  employed  by  the  governor,  or  not;  and  should  they  be  employed, 
their  salaries  shall  be  paid  by  the  said  Treasury. 

For  the  fulfilment  thereof,  the  governor  ad  interim  of  the  state 
shall  cause  the  same  to  be  published  and  circulated. 

Given  at  Saltillo,  the  7th  of  July,  1S25. 


DECREE  No.  18. 

CREATING  JUDGES  OF  RESPONSIBILITT. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  exercising  the  cor- 
responding power  for  regulating,  internally,  whatever  belongs  to 
the  better  and  more  prompt  administration  of  justice,  and  in  con* 
sideration  of  the  evils  caused  by  some  of  the  judges  infringing  the 
constitution  and  existing  laws,  by  reason  of  the  difficulty  encoun- 
tered in  promptly  and  conveniently  fulfilling  the  law  of  the  24th 
of  March,  1823,  which  comprises  the  rules  for  exacting  the  proper 
responsibility  in  these  cases,  has  thought  proper  to  decree,  and 
decrees: 

Art.  1.  All  complaints  agaiust  judges,  for  infringing  the  consti- 
tution and  existing  laws  by  abuse  of  their  authority,  shall  be  directed 
to  congress,  which  after  the  record  is  formed,  and  the  decision  of  a 
committee  from  their  own  body  is  beard,  shall  declare  whether  there 
be  a  sufficient  cause  for  action. 

Art.  2.  It  having  been  declared  that  there  is  a  just  ground  for 
action,  congress  shall  order  the  record  to  be  forwarded  to  the  compe- 
tent judge  to  be  put  in  execution;  and  without  this  requisite,  no  judge 
can  be  tried  for  the  aforementioned  crimes. 

Art.  3.  For  the  present,  in  cases  presented,  until  the  primary  tri* 
bunal  is  organised  in  the  state,  the  constitutional  alcaldes  and  regi- 
dores  officiating  in  legal  turn,  are  constituted  judges  of  responsibility. 
Art.  4.  The  said  judges  can  take  cognisance,  and  consulting  a 
lawyer,  proceed  so  far  as  to  pronounce  sentence;  but  the  sentence  can 
in  nowise  be  executed  without  having  been  previously  revised  by  the 
corresponding  tribunal. 

For  tiie  fulfilment  thereof,  the  governor  of  the  state  ad  interifn 
shall  cause  it  to  be  published  and  circulated. 
Given  in  Saltillo,  on  the  14th  of  July,  lb25. 
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DECREE  No.  19. 

Prescribing  the  prerogativesy  attributes,  and  restrictions  of  the 
Governor^  the  appointment  of  his  councity  powers  of  the  lattery 
and  those  of  the  secretary  and  of  the  executive. 

The  congress  of  the  state  of  Coahuila  and  Texas,  in  order  that  the 
executive  and  his  secretary  of  despatch  have  their  attributes  de« 
fined,  and  an  established  rule  by  which  to  be  governed,  and  that 
the  former  may  discharge  his  duties  of  office  more  successfully, 
aided  by  a  council,  whose  respective  powers  shall  also  be  prescribed, 
until  the  constitution  is  promulgated,  has  thought  proper  to  decree 
as  follows: 

Section  First. 

» 

PREROGATIVES  OF  THE  GOVERNOR. 

Art.  1.  He  shall  have  power  for  once  only  within  ten  days,  after 
hearing  the  opiniou  of  the  council,  to  make  annotations  on  laws  not 
of  a  constitutional  character,  dictated  by  the  congress  of  the  state,  sus- 
pending the  publication  and  execution  of  the  same  until  the  said  con- 
gress shall  resolve  thereon. 

Art.  2.  He  can  propose  to  congress,  after  advising  with  the  coun- 
cil, such  laws  and  reforms  as  he  shall  deem  conducive  to  the  welfare 
of  the  state* 

Art.  3.  He  can  only  be  accused  before  congress,  during  the  term 
of  his  office,  for  whatever  crime  he  may  have  committed  during  that 
period. 

Art.  4.  He  can  only  be  accused  before  congress  within  one  year 
from  the  time  in  which  he  went  into  office,  for  any  crime  committed 
during  the  term  of  his  service;  after  the  expiration  of  this  period  he 
cannot  be  accused  for  them. 

ATTRIBUTES  OP  THE  GOVERNOR. 

Art.  5.  He  shall  take  care  that  the  constitution,  constitutive  act, 
laws  and  orders  of  the  federation,  and  of  the  congress  of  the  state,  are 
punctually  fulfilled;  issuing  such  decrees  and  orders  as  shall  be  neces- 
sary and  proper  for  that  effect,  and  transmitting  to  congress  copies  of 
those  he  shall  receive  from  the  general  congress,  and  his  Excellency 
the  president  of  the  republic,  without  impeding  or  retarding  for  this 
reason  the  publication  thereof. 

Art.  6.  He  shall  form  such  instructions  and  regulations,  for  the 
better  government  of  the  departments  of  the  public  administration  of 
the  state,  as  he  shall  deem  proper,  after  hearing  the  council,  and  trans- 
mit the  same  to  congress  for  approval,  without  their  being  thereby 
prevented  from  being  provisionally  put  in  immediate  execution. 

Art.  7.  He  shall  take  care  that  public  order  and  tranquillity  be  pre- 
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served  within  the  state,  and  of  its  safety,  without;  disposing  of  the 
militia  of  the  state  for  both  objects,  and  in  default  thereof  he  shall  de- 
mand the  aid  of  the  garrison  stationed  within  the  same.  In  ease  of 
invasion  or  internal  movement,  endangering  the  safety  of  the  stale,  he 
shall  dictate  whatever  measures  he  shall  deem  proper  for  defence,  and 
for  the  restoration  of  order;  giving  immediate  notice  to  his  excellency 
the  president  of  the  republic,  and  to  the  congress  of  the  state. 

Art.  8.  He  shall  freely  appoint  and  remove  the  secretary  of  de- 
spatch; giving  immediate  notice  to  congress,  and  to  the  people,  and 
making  known  the  sign  manual  of  those  newly  appointed. 

Art.  9.  He  shall  supply  all  the  officers  of  the  state,  of  Executive 
and  not  of  popular  appointment,  conforming  to  the  provisions  of  the 
laws. 

Art.  10.  He  shall,  for  the  present,  with  the  advice  of  the  council, 
exercise  exclusive  control  in  the  provision,  even  of  ecclesiastical  offi- 
cers of  the  state,  according  to  the  form  to  be  prescribed  by  congress  in 
a  separate  decree. 

Art.  11.  He  shall  see  that  justice  is  promptly  and  efficiently  ad- 
ministered by  the  tribunal  of  the  state,  and  that  the  decisions  of  the 
same  are  executed.  He  cannot  for  this  inspection,  interfere  in  the 
examination  of  causes  pending,  neither  can  he,  in  any  manner,  dispose 
of  the  persons  of  defendants  in  criminal  cases  during  the  trial. 

Art.  12.  He  shall  take  care  of  the  administration  and  collection  of 
all  the  state  rents,  and  decree  the  disposition  of  their  proceeds  only  in 
such  expenditures  as  congress  shall  approve:  consulting  the  same  in 
extraordinary  expenses,  unless  they  occur  so  imperious  and  pressing 
as  not  to  allow  time  for  the  consultation,  in  which  event  the  governor 
can  dispose  of  the  same  himself,  giving  immediate  notice  to  congress 
for  approval. 

Art.  13.  He  shall  have  power,  after  hearing  the  opinion  of  the 
Council,  to  suspend  from  office,  as  long  as  three  months,  and  deprive 
them  of  one  half  their  salary  for  the  same  length  of  time,  all  public 
servants  connected  with  the  executive  administration,  and  of  his 
appointment,  or  approval,  should  they  fail  strictly  to  discharge  their 
duties,  and  in  cases  where  he  considers  a  judicial  process  ought  to  be 
instituted  against  them,  shall  he  communicate  the  facts  of  the  case  to 
the  respective  tribunal.  For  infringement  of  the  constitution  or  law, 
a  process  shall  always  be  instituted. 

Art.  14.  Should  one  or  more,  the  whole  or  a  majority,  of  the 
individuals  composing  the  ayuntamientos  of  the  state  abuse  their 
powers,  he  shall  have  power,  after  hearing  the  council,  to  suspend 
the  same;  making  known  to  congress  the  measure  and  motive  there- 
of for  the  corresponding  decision,  and  providing  that  the  respective 
classes  of  the  year  preceding  enter  upon  office  in  place  of  the  persons 
suspended. 

Art.  15.  He  shall  take  cognisance  in  appeals  and  doubts  that 
occur  in  respect  to  elections,  and  in  official  letters  of  the  ayuntamien- 
tos, and  shall  decide  thereon  discretionarily  in  his  executive  capacity. 
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and  in  an  instructive  manner,  without  judicial  contest  or  debate. 
The  power  granted  the  executive,  by  this  and  the  preceding  article, 
shall  be  understood  as  not  affecting  that  which  belongs  to  the  chief 
of  the  Department  of  Texas,  in  his  respective  district. 

Art.  16.  He  shall  see  that  the  civic  militia  is  modelled  agreeably 
to  the  discipline  prescribed,  or  to  the  provisions  made  by  the  general 
congress  in  new  regulations. 

Art.  17.  That  the  governor  may  be  duly  respected  and  obeyed, 
upon  those  who  do  not  respect  and  obey  him  he  can  impose  fines 
discretionally  to  the  amount  of  three  hundred  dollars,  to  be  applied 
to  the  revenue  of  the  state,  or  to  any  branch  of  public  utility. 

Art.  is.  He  shall  consult  the  council  on  all  important  executive 
affairs;  all  business,  of  whatever  department,  from  which  a  general 
rule  of  good  government  may  result,  being  understood  to  be  of  this 
description. 

Art.  19.  He  shall  see  that  the  provisions  of  the  8th  and  9th 
clauses  of  article  161  of  the  constitution  of  the  republic  is  fulfilled: 
communicating  to  congress  a  circumstantial  and  comprehensive  notice 
of  the  particulars  contained  in  the  first  of  said  clauses. 

Art.  20.  For  any  just  reason,  he  can  grant  permission  to  the 
officers  of  the  State,  belonging  to  any  branch  of  the  executive  ad- 
ministration, to  retire  from  their  duties  for  a  time  not  exceeding  two 
montiis.  Should  the  leave  of  absence  be  for  a  longer  time,  he  shall 
grant  the  same  with  the  concurrence  of  the  council. 

Art.  21.  He  can  appoint  a  public  speaker  from  within  or  without 
the  council,  to  exercise  the  voice  of  the  executive  in  the  case  of  arti- 
cles 1,  2  and  6;  and,  when  congress  shall  think  proper,  the  same, 
shall  be  present  only  at  the  debate. 

Art.  22.  He  shall  make  use  of  his  entire  sign  manual  in  commu- 
nications with  the  high  national  and  state  authorities,  with  those  of 
the  other  states,  in  the  promulgation  of  the  laws,  and  in  commissions 
he  shall  extend  to  the  officers.  Otherwise,  he  shall  use  his  partial 
sign  manual. 

Art.  23.  Until  the  respective  subordinate  authorities  are  establish- 
ed, to  whose  charge  the  political  and  economical  adm^inistration  shall 
be  committed  from  and  after  the  sessions  in  which  it  shall  be  thought 
proper  to  divide  the  territory  of  the  state,  the  governor  shall  exercise 
all  those  powers  which,  according  io  the  law  of  the  23d  of  June,  1813, 
were  exercised  by  the  political  chiefs  of  provincial  deputations  in  the 
ancient  form  of  government,  so  far  as  the  same  are  not  opposed  io 
that  recently  adopted,  and  to  the  provision  of  this  decree. 

Art.  24.  The  governor  shall  preside  over  all  the  civil  authorities 
of  the  state  during  public  ceremonies.  His  style  of  address  shall  be 
that  of  his  excellency,  as  heretofore  provided,  in  official  communica- 
tions; and,  on  religious  festivals,  he  shall  be  received  with  the  etiquette 
prescribed  by  decree  of  the  23d  of  October,  1824,  until  the  general 
congress  shall  regulate  the  exercise  of  the  right  of  conferring  bene fice, 
(being  that  of  patrons)  throughout  the  republic. 
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RESTBICTION  OF  THE  POWERS  OF  THE  GOVERNOR. 

Art.  25.  He  cannot  command  the  local  militia  of  the  state  in  per- 
son, >^ithout  the  express  consent  of  congress. 

Art.  26.  The'govemor  cannot  deprive  any  individual  of  his  liber- 
ty, nor,  of  his  own  authority,  impose  corporal  punishment;  but  whea 
the  safety  and  welfare  of  the  state  requires  the  arrest  of  any  person, 
he  can  issue  orders  to  that  effect,  on  condition,  that  within  forty-eight 
hours  he  shall  place  the  persons  arrested  at  the  disposal  of  a  competent 
tribunal  or  judge,  manifesting  at  the  same  time,  in  writing,  the  cause 
of  the  arrest. 

Art.  27.  He  cannot  take  possession  of  the  property  of  any  private 
individual,  or  corporation,  or  disturb  the  same  in  the  peaceful  posses- 
sion, use,  and  benefit  thereof;  and  should  it,  in  any  case,  be  necessary 
for  any  object  of  known  public  utility  to  take  the  property  of  a  private 
individual  or  corporation,  he  cannot  do  it  unless  with  the  concurrence 
of  the  council,  and  in  all  cases  he  shall  indemnify  the  party  interested, 
agreeably  to  the  decision  of  appraisers  to  be  chosen  by  the  executive 
and  the  said  party. 

Art.  2S.  He  cannot  impede  elections,  determined  or  that  shall  be 
appointed  by  the  laws,  nor  can  he  prevent  the  same  from  having 
their  due  and  entire  effect. 

Art.  2P.  He  cannot  leave  the  capital,  to  go  to  any  part  of  the  state, 
for  a  longer  time  than  one  month.  Should  he  need  a  longer  time,  or 
should  he  be  under  the  necessity  of  leaving  the  state,  he  shall  apply 
to  congress  for  permission. 

Section  Second. 

Jippointment  of  the  Executive  Council  and  Attributes  of  the  same. 

Art.  30.  For  the  better  discharge  of  the  duties  of  his  office,  until 
the  constitution  is  promulgated,  the  governor  shall  have  a  body  for 
aid  and  advice,  to  be  styled  council  of  the  executive;  and  the  style 
of  address  of  the  same  shall  be  that  of  his  excellency.  The  same 
shall  consist  of  the  vice  governor  and  four  other  individuals,  of  whom 
one  only  can  be  a  clergyman. 

Art.  31.  The  appointment  of  all  the  members  of  the  council  shall 
be  made  by  congress  by  absolute  majority  of  votes,  and  by  secret 
inquiry.  Service  in  this  body,  by  the  citizens  appointed,  shall  be 
laudable  in  the  state,  and  shall  be  regarded  in  the  light  of  a  municipal 
office,  which  no  one  can  decline  without  a  legal  and  satisfactory  im- 
pediment in  the  judgment  of  congress. 

Art.  32.  To  be  a  member  of  the  councU,  it  is  required  to  be  a  citi- 
zen in  the  enjoyment  of  his  rights,  over  twenty-five  years  of  age, 
known  to  be  in  favor  of  the  form  of  government  adopted,  and  for  this 
time  only  domiciliated  in  this  capital,  or  its  environs  within  six  leagues 
thereof,  to  avoid  the  serious  injury  resulting  to  the  citizens  of  the  other 
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towns,should  they  be  obliged  to  cotne  to  discharge  the  duties  of  stations, 
for  the  present  served  in  the  light  municipal  offices. 

Aht.  33.  The  vice  governor  shall  preside  over  the  council;  and  in 
his  default,  the  first  member  in  tl;ie  order  of  appointment:  but  the 
governor,  when  he  attends,  shall  preside,  without  having  a  vote. 

Art.  34.  The  council  shall  hold  ordinary  sessions  on  the  days  ap- 
pointed in  the  internal  regulations  thereof;  also, extraordinary,  when- 
ever the  governor  shall  request,  or  the  said  council  agree  thereon. 

Art.  35.  Both  shall  be  holden  in  a  hall  of  the  capitol,  appropriated 
to  that  purpose,  with  open  doors;  unless,  in  the  judgment  of  the  gov- 
ernor or  the  council,  the  subject  be  of  a  secret  nature. 

Art.  36.  The  secretary  of  the  council  shall  be  one  of  the  members 
thereof,  and  appointed  by  the  same. 

Art.  37.  The  attributes  of  the  council  shall  be  as  follows: 

1.  To  render  a  written  report  to  the  governor  on  all  affairs,  wherein 
he  is  required  by  law  to  demand  the  same;  likewise  on  all  others, 
wherein  he  shall  think  proper  to  consult  the  council,  in  order  to  devise 
a  proper  course  of  action. 

2.  To  attend  carefully  to  the  observance  of  the  constitution,  con- 
stitutive act,  and  laws  of  the  Union,  as  well  as  the  laws  of  the  state, 
forming  records  on  any  infringements  noticed  by  the  same,  and  giving 
notice  therewith  to  congress,  through  the  channel  of  the  governor, 
unless  it  be  against  himself,  or  his  secretary. 

3.  To  promote  the  establishment  of,  and  give  activity  to,  all  the 
branches  of  prosperity  in  the  state;  proposing  to  the  executive  or  to 
congress,  as  the  case  may  be,  all  those  measures  and  projects  the 
council  shall  deem  most  effectual  to  augment  the  population,  promote 
and  give  activity  to  agriculture,  industry,  commerce,  public  instruc- 
tion, and  whatever  may  conduce  to  the  general  utility  of  the  state, 
for  which  purpose  any  of  the  members  shall  have  the  power  to  claim 
the  attention  of  the  council. 

4.  To  propose  ternary  numbers,  in  cases  required  by  law,  for  sup- 
plying offices,  accompanied  by  a  brief  statement  of  the  merits  of  the 
persons  proposed. 

5.  To  make  remarks  upon  the  accoimts  of  the  ayuntamientos  and 
those  of  the  several  administrations  or  agencies  of  all  branches,  the 
products  whereof  enter  the  general  state  treasury,  also  those  of  con- 
gress, which  shall  be  sent  to  the  accountant's  office  of  the  council, 
through  the  channel  of  the  executive,  to  be  revised  and  commented 
upon  when  they  shall  be  presented,  accompanied  always  by  informa- 
tion from  the  executive,  to  congresa  for  approval. 

Art.  38.  The  council,  on  proposing  to  congress,  in  virtue  of  the 
third  attribute,  projects  of  public  utility,  shall  have  power  to  appoint 
one  of  its  own  number  to  attend  the  discussion,  and  afford  all  possible 
information  to  enable  that  body  to  come  to  a  just  and  correct  decision 
thereon. 

Art.  39.  The  council  shall  be  responsible  for  all  acts  relating  to 
the  exercise  of  its  attributes*  . 
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Art.  40.  The  office  of  the  secretary  of  the  council  shall  be  divided 
into  two  departments,  one  for  executive  business,  and  one  for  ac- 
counts. The  fornaer  shall  consist  of  an  officer,  whose  salary  shall  be 
five  hundred  dollars  per  annum,  appointed  by  the  governor  on  a 
nomination  of  three  persons  by  the  council:  and  of  a  clerk,  whose 
salary  shall  be  three  hundred  dollars;  to  be  appointed  and  removed 
at  the  pleasure  of  the  secretary  of  the  council.  The  department  of 
accounts  shall  also  consist  of  an  officer  and  a  clerk;  appointed  and 
remunerated  in  the  same  manner  as  the  former. 

Art.  41.  The  project  specified  in  the  preceding  article  of  offices 
and  salaries  thereof,  of  which  the  secretary's  office  is  to  consist,  shall 
be  understood  as  provisional,  until  experience  and  the  course  of  busi- 
ness shall  give  the  proper  light  for  the  final  regulation  thereof. 

Art.  42.  The  secretary  of  the  council  shall  form  rules  of  economy 
for  the  administration  of  his  office,  and  present  the  same  to  the 
council,  who  shall  pass  the  same  to  the  executive,  accompanied  by 
their  report,  to  be  presented  with  the  decision  of  the  lattento  congress 
for  approval.  During  the  interval,  they  can  be  provisionally  adopted, 
should  the  governor  think  proper. 

Art.  43.  The  members  of  the  council  cannot  leave  the  capital 
without  licence  from  the  executive,  who  shall  have  power  to  grant 
the  same  for  two  months.  Should  a  longer  time  be  required,  or 
should  they  be  under  the  necessity  of  leaving  the  state,  they  shall 
solicit  permission  from  congress. 

Art.  44.  The  vice  governor,  and  other  members  of  the  council, 
shall  present  themselves  in  the  hall  of  sessions  of  congress  on  a  day 
appointed,  and  take  oath  to  obey  the  constitution,  the  constitutive  act, 
and  the  laws  and  decrees  of  the  republic,  and  those  of  the  state,  and 
faithfully  to  discharge  the  duties  of  their  office. 

Art.  45.  The  council,  in  attending  on  public  ceremonies,  shall 
rank  next  to  the  governor. 

Section  Third. 

SECRETARY  OF  STATE. 

Art.  46.  The  governor  shall  have  a  secretary,  to  be  styled  secre- 
tary of  state,  who  shall  have  charge  of  all  kinds  of  business  whatever, 
pertaining  to  the  executive  department  of  the  state. 

Art.  47.  To  fill  the  said  office,  it  shall  be  required  to  be  a  citizen 
in  the  exercise  of  his  rights,  over  twenty-five  years  of  age,  a  native 
of  the  republic,  domiciliated  in  the  state  with  three  years  residence 
therein  previous  to  his  appointment 

Art.  48.  The  style  of  address  of  the  secretary,  in  official  com- 
munications, shall  be  that  of  lordship,  and  he  shall  be  considered  the 
head  of  his  office;  wherein  he  shall  appoint  and  remove  the  clerks 
at  his  pleasure:  whose  number  and  salaries  shall  be  changed  as  the 
labors  and  their  qualifications,  in  the  opinion  of  the  secretary,  with 
approval  of  tlie  governor,  shall  require. 
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Art.  49.  All  orders  and  decrees,  regulations  and  instructions,  cir- 
culated to  the  towns,  or  directed  to  a  particular  individual  or  corpo- 
ration, shall  be  previously  signed  by  the  secretary,  and  without  this 
requisite  they  shall  not  be  obeyed.  # 

Art.  50.  The  secretary  of  state  shall  be  responsible  to  congress, 
with  his  person  and  office,  for  all  orders  and  measures  of  the  gover- 
nor, which  he  shall  authenticate  with  his  signature,  containing  any 
disposition  contrary  to  the  constitution,  constitutive  act,  and  general 
laws  of  the  republic,  or  the  laws  of  the  state,  or  the  orders  of  his 
excellency  the  president  of  the  republic,  not  manifestly  opposed  to 
the  said  constitution  and  laws,  without  availing  himself,  as  a  plea  or 
excuse,  of  his  having  done  so  by  order  of  the  governor. 

Art.  51.  The  secretary  shall  sign  every  copy  emanating  from  th^ 
office  under  his  charge,  and  shall  present  to  the  governor,  monthly,  a 
circumstantial  notice  of  the  number  of  subjects  despatched  in  the  said 
office,  to  be  printed  and  circulated. 

Art,  52.  The  secretary  shall  attend  the  sessions  of  congress  when 
called  upon  to  give  information  upon  any  subject  of  the  executive 
department,  and  when  ordered  by  the  governor,  to  give  any  informa- 
tion.    In  the  latter  case  he  can  also  attend  the  council. 

Art.  53.  The  orders  of  government,  and  all  communications  issu- 
ing from  the  secretary's  office,  printed  or  in  manuscript,  shall  bear 
upon  the  top  of  the  left  margin  the  government  seal,  which  shall  also 
be  stamped  on  the  wrapper. 

Art.  54.  The  seal  shall  contain,  within  the  figure  of  an  ellipsis, 
the  eagle  upon  a  nopal,  crowned  with  the  cap  of  liberty,  with  lines 
diverging  therefrom,  representing  rays  of  light;  the  border  of  the  oval 
bearing  the  following  inscription:  '^Executive  Department  of  the 
State  of  Coahnila  and  Texas.'' 

Art.  55.  The  secretary  shall  form  a  set  of  internal  regulations  for 
his  office,  and  present  the  same  to  the  governor,  who  shall  pass  the 
same,  accompanied  by  his  report,  to  congress  for  examination  and 
approval;  directing  that  during  the  interval  the  regulations  be  ob- 
served, as  revised  by  himself. 

Art.  56.  In  attendance  on  public  occasions  the  secretary  shall  take 
his  place  after  the  officers. 

For  its  fnlfilmerit,  the  governor  of  the  state  ad  interim  shall  cause 
it  to  be  printed,  published  and  circulated. 

Given  in  Saltillo,  August  25th,  1825. 


DECREE  No.  20. 

•dppointment  of  Vice  Governor  and  voters  of  the  Executive 

Council. 

The  Congress-of  the  State  of  Coahuila  and  Texas,  having  proceedecl, 
pursuant  to  the  provision  of  section  2d  of  Decree  No.  1 9  of  the  25tn 
instant,  to  the  appointment  of  a  Vice  Governor  and  other  members, 
Vol.  L— 59 
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who  are  to  compose  the  Executiue  Council  of  the  State,  has  thought 
proper  to  decree  as  follows: 

Aht.  1.  Jose  Ignacio  de  Arispe,  having  received  the  absolute  ma- 
jority of  the  votes  of  Congress  for  that  office  is  elected  Vice  Governor 
of  the  State  pro  tern. 

Art.  2.  Juan  de  Goribar,  Jose  Ignacio  Sanches,  presbyter,  Jose 
Ignacio  Alcocer,  and  Jose  Ignacio  de  Cordenas,  licentiate,  having  re- 
ceived the  absoliue  majority  of  the  votes  of  Congress,  are  elected 
Executive  Councillors  of  the  State,  and  shall  severally  be  eldest  in 
office  according  to  the  order  of  their  appointment. 

Art.  3.  Said  officers  shall  present  iheuiselves  to  congress  at  12 
o'clock  on  the  morrow,  to  take  the  oath  specified  in  article  44  of  De- 
cree No.  19,  aforesaid. 

Art.  4;  The  style  of  address  of  the  vice  governor,  as  president  of 
the  council,  shall  be  that  of  his  Excellency;  and  that  of  the  coun- 
cillors of  lordship,  in  official  communications  only. 

Art.  5.  The  governor  is  authorised  to  furnish  all  necessary  ex- 
pense to  provide  a  hall,  for  the  council  to  hold  their  sessions,  in  a  style 
corresponding  to  their  rank,  and  consistent  with  the  condition  of  the 
treasury. 

Art.  6.  The  governor  shall  appoint  a  day  for  the  installation  of 
the  council,  which  he  shall  attend,  to  give  greater  solemnity  to  the 
act,  giving  previous  notice  to  congress  thereof. 

For  the  fulfilment  thereof,  the  governor  of  the  state  pro  tern,  shall 
cause  the  same  to  be  published  and  circulated. 

Given  iu  Sahillo,  on  the  31st  of  August,  1825. 


DECREE  No.  21. 

Extraordinary  Powers  of  the  Governor  of  the  slate  pro  tern. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  reflecting  that  the 
person  who  excites  cotnmotion  and  disorder  under  various  pretexts 
will  resort  to  seduction,  deceit,  and  artifice  of  every  kind  to  subvert 
the  present  form  of  government,  commencing  by  offences  commit- 
ted against  the  highest  authorities  of  the  state;  also,  desiring  at  the 
same  time  to  take  proper  measures  to  preserve  order,  and  to  save 
the  state  from  the  evils  of  anarchy  that  would  result  from  the  disso- 
lution of  the  highest  powers,  has  thought  proper  to  decree  as  fol- 
lows: 

The  governor  of  the  state  pro  tern,  is  invested  with  extraordinary 
administrative  powers,  and  without  subjection  to  legal  forms,  to  arrest 
those  persons  without  distinction  of  rights  of  law,  against  whom 
thero  may  be  in  his  opinion  a  strong  suspicion  that  they  will  attempt 
to  disturb  the  public  tranquillity,  under  whatever  pretext;  and  also 
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to  destine  the  said  persons,  for  a  time  not  exceeding  three  months, 
to  such  places  in  the  state  as  he  shall  think  most  proper  for  the  pre- 
servation of  order;  independent  of  the  process  lie  shall  order  to  be 
instituted  against  them  according  to  the  existing  laws,  in  the  places 
to  which  they  are  destined;  unless  they  are  of  the  military,  in  which 
case,  on  being  apprehended,  they  shall  be  delivered  over  to  iheir 
respective  commanders. 

For  its  fulfilment,  the  governor  of  the  state  pro  tern,  shall  cause  it 
to  be  printed  and  circulated. 

Givep  in  Saltillo,'on  the  26th  of  February,  1826.    . 


DECREE  No  22. 

Restoring  and  preserving  the  public  tranquillity  in  the  State. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  satisfied  that  it  is 
their  principal  duty  to  use  their  utmost  efforts,  and  lake  all  pos- 
sible measures  for  the  public  safety,  and  that  all  necessary  means 
should  be  exercised  to  restore  and  strengthen  the  confidence  of 
the  people  in  their  representatives  and  others  who  from  duty 
contribute  to  the  maintenance  of  order,  has  thought  proper  to 
decree : 

Art.  1.  Every  public  functionary  elected  by  the  people,  directly 
or  indirectly,  or  appointed  and  approved  by  the  government,  who 
shall  have  signed,  or  in  any  evident  manner  supported,  the  turbulent 
and  subversive  pretensions,  attacking  the  state  sovereignty,  that  have 
been  directed  to  congress,  and  exist  in  the  original  in  the  executive 
department,  unless  it  shall  appear  by  some  ojfficial  document  that  the 
same  withheld  his  vote,  shall  be  immediately  suspended  in  the  exer- 
cise of  his  functions. 

Abt.  2.  Every  ecclesiastical  judge  who  shall  have  signed  the 
same  addresses,  shall  likewise  be  suspend  in  the  exercise  of  his 
attributes,  notice  being  previously  given  to  whom  it  belongs  to 
appoint  another  to  act  in  his  place  until  the  former  shall  have  vindi- 
cated himself  agreeably  to  the  laws. 

Art.  3.  Should  any  curate  be  thus  implicated,  notice  shall  be  given 
to  the  respective  ecclesiastical  judge  to  suspend  him  in  his  fmic- 
tions,  and  appoint  a  coadjutor  or  substitute,  whose  virtues  are  pub- 
licly known,  to  discharge  his  sacerdotal  duties. 

Art.  4.  Every  professor  of  science,  acting  by  legal  authority,  who 
shall  have  signed  the  aforesaid  memorials,  shall  be  suspended  in  the 
exercise  of  his  profession  within  the  state. 

Art.  5.  The  provision  of  the  foregoing  articles  shall  in  nowise 
impede  the  process  that  shall  be  instituted,  according  to  law,  against 
all  persons  comprised  therein. 

Art.  6.  Others,  who  shall  have  signed  the  aforesaid  documents^ 
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shall  not  hold  the  aynntamiental  offices,  which  in  virtue  of  the  pro- 
vision of  article  1,  it  should  be  necessary  to  refill;  neither  shall  they 
exercise  a  vote  in  the  elections  that  offer  for  that  object.  This 
measure  shall  in  nowise  impede  the  process  that  shall  be  instituted 
against  them  should  they  have  deserved  it  by  a  more  censurable 
conduct  in  the  affair. 

For  its  fulfilment,  the  vice  governor  of  the  state,  pro  tem.  shall 
cause  it  to  be  published  and  circulated. 

Given  in  Saltillo,  on  the  11th  of  March,  1826. 


DECREE  No.  23. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  desirous  that  the 
disagreeable  occurrences  that  have  caused  so  much  convulsion  in 
the  state,  threatening  the  public  safety,  should  be  entirely  for- 
gotten: occurrences  which  have  compelled  the  high  authorities, 
against  their  lenient  and  moderate  principles,  to  adopt  strong 
measures — and  the  said  Congress  witnessing  with  indescribable 
pleasure  that  the  imperious  circumstances  which  compelled  them 
to  devise  all  the  means  of  justice  in  compliance  with  the  first  and 
most  sacred  of  laws — and  since  obvious  motives  for  the  public 
welfare  impel  the  said  congress  to  exercise  the  most  liberal  clem- 
ency, which  is  the  most  noble  attribute,  and  the  most  adorning 
prerogative  of  sovereignty,  pursuant  to  all  herein  manifested,  has 
thought  proper  to  decree  as  follows: 

Art.  1.  The  political  events  which  compelled  the  high  authorities 
of  the  state  to  dictate  measures  within  the  sphere  of  their  attributes, 
and  considered  to  be  imperiously  demanded  for  the  preservation  of 
the  public  order  and  tranquillity  of  the  state,  shall  be  entirely  for- 
gotten;— and  in  future,  under  no  pretence,  shall  the  said  events  ever 
be  imputed  to  the  authors  thereof,  in  whatever  manner  implicated 
therein. 

Art.  2.  In  pursuance  thereof,  all  persons  absent  from  their  homes, 
destined  to  any  part  of  the  state  by  the  executive  in  exercise  of  the 
extraordinary  powers  granted  him  by  Decree  No.  21,  and  against 
whom  a  process  has  been  instituted  in  compliance  with  the  said 
decree,  shall  be  immediately  set  at  liberty,  and  the  executive  shall 
direct  that  they  be  assisted  out  of  the  state  treasury  with  an 
amount,  which  he  shall  judge  sufficient,  according  to  the  distance 
and  their  rank,  to  enable  them  to  return  to  the  bosom  of  their 
families. 

Art.  3.  Those  persons  against  whom  judicial  processes  have,  or 
should  have  been  instituted,  in  compliance  with  Decree  No.  22^  and 
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the  order  of  the  11th  of  March  last,  and  who  are  consequently  im- 
prisoned or  under  arrest;  and,  being  public  functionaries,  suspended 
from  their  stations,  shall  also  be  set  at  liberty,  and  the  latter  restored 
to  the  full  exercise  of  their  respective  functions. 

Art.  4.  In  future,  neither  the  like  pardon  nor  any  other  grace 
shall  be  extended  to  those  who  shall,  directly  or  indirectly,  promote 
anarchy  attacking,  under  any  pretence^  the  high  authorities  of  the 
state;  on  the  contrary,  they  shall  be  judged  and  punished  with  all 
the  rigor  and  severity  of  the  laws;  as  shall  be  done  forthwith  with 
respect  to  those  who  shall  disdain  the  noost  ample  and  liberal  am- 
nesty granted  by  this  decree,  proceeding  in  their  cases  in  strict  con- 
formity with  the  said  laws,  and  with  all  the  promptitude  and  energy 
required  by  the  tenor  thereof,  to  which  the  governor  shall  carefully 
attend. 

Art.  5.  Pursuant  to  the  provision  of  the  foregoing  articles,  the 
Decree  No.  42  is  hereby  repealed;  and  since  the  difficult  and  deli- 
cate circumstances,  which  gave  rise  to  the  extraordinary  powers 
granted  the  executive  by  Decree  No.  21,  have  happily  so  far 
changed  that  the  said  powers  are  considered  to  be  no  longer  neces- 
sary for  the  preservation  of  the  public  order  and  tranquillity,  for 
which  object  they  were  granted,  the  afoi*said  Decree  No.  21  is  like- 
wise revoked. 

For  the  fulfilment  thereof,  the  governor  of  the  state  j»ro  tern,  shall 
cause  it  to  be  printed,  published,  and  circulated. 

Given  in  Saltillo,  on  the  27th  March,  1626. 


DECREE  No.  24. 

Convocation  Lawjor  the  election  of  Representatives  to  the  General 

Congress, 

The  Congress  of  the  state  of  Coahuila  and  Texas,  authorised  by 
article  9th  of  the  constitution  of  the  republic  to  determine,  agree- 
ably thereto,  the  qualifications  of  the  electors,  and  to  regulate  the 
election  of  representatives  to  the  general  congress,  to  be  bolden, 
agreeably  to  the  said  constitution,  on  the  first  Sunday  of  October 
next — and  as  the  shortness  of  the  time  does  not  permit  (he  same 
to  be  performed  in  the  manner  prescribed  in  the  first  part  of  the 
constitution  of  the  state,  already  presented  by  the  committee 
appointed  to  model  the  same,  because  it  has  not  yet  been  sanc- 
tioned— neither  is  it  possible  at  the  moment  to  do  away  the  diffi- 
culties connected  with  the  first  establishment  thereof  in  a  new 
form  of  government— ^nd  besides,  on  the  other  hand,  it  will  be 
easy  to  follow  the  method  of  former  elections,  with  which  the 
people  are   practically    acquainted — said  congress  has  thought 
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proper  to  decree,  that,  for  this  time  only,  the  elections  be  holden 
agreeably  to  the  following 

L.1W  OF  CONVOCATION: 

JUNTAS  IN  GENERAL. 

Art.  1.  For  the  flection  of  deputies,  primary  and  secondary  jun- 
tas, and  a  general  state  junta,  shall  be  holden. 

Art.  2.  On  Sunday  the  25th  of  August  next,  the  president  of 
each  ayuntamiento  of  the  state  shall,  by  edict,  or  as  the  custom  may 
be,  convoke  the  citizens  of  the  district  to  assemble  at  the  primary 
juntas. 

Art.  3.  The  Said  meetings,  and  the  others,  shall  be  preceded  by 
public  prayer  in  all  the  parish  churches  of  the  state,  for  which  object 
seasonable  notice  shall  be  given  to  whom  it  belongs. 

PRIMARY   MUNICIPAL   JUNTAS. 

Art.  4.  Primary  juntas  shall  be  composed  of  all  lawful  citizens, 
domiciliated  and  residing  within  the  limits  of  the  respective  ayunta- 
mientos. 

Art.  5.  All  freemen,  born  within  the  limits  of  the  republic  of 
Mexico — all  those  who,  domiciliated  therein,  have  acquired  this  and 
other  rights  by  the  treaties  of  Iguala  and  Co r-dova— those  who  have 
acquired  letters  of  citizenship,  provided  they  combine  the  conditions 
required  by  this  law,  shall  have  the  right  of  suffrage  in  popular  juntas. 

Art.  6.  Those  who  have  been  sentenced  to  corporal  or  disgraceful 
punishment,  shall  not  have  the  right  of  suffrage,  unless  reinstated  by 
law  in  said  right. 

Art.  7.  The  right  of  suffrage  shall  be  suspended,  on  the  corres- 
ponding judicial  testimony,  in  case  of  moral  and  physical  inability — 
of  minors,  but  married  men  of  any  age  shall  have  the  said  right — in 
case  of  debt  to  the  public  funds,  due,  and  payment  having  been  de- 
manded—and in  case  of  not  having  a  domicil,  employment,  trade,  or 
known  way  of  support — also  of  those  under  criminal  prosecution. 

Art.  8.  Primary  meetings  shall  be  holden  in  all  towns,  whose 
population  amounts  to  five  hundred  souls;  and,  in  those  which  have 
no  ayuntamiento,  the  regidor,  whom  the  ayuntamiento  of  the  chief 
town  of  the  same  district  shall  appoint,  shall  preside. 

Art.  9.  Towns  not  containing  five  hundred  inhabitants,  also  ha- 
ciendos  and  ranchos,  whatever  be  the  population  thereof,  in  elections, 
shall  appertain  to  the  nearest  junta. 

Art.  10.  The  ayuntamientos,  for  assistance  in  keeping  the  census 
of  the  municipalities,  shall  avail  themselves  of  the  parish  lists. 

Art.  11.  All  towns,  in  order  to  facilitate  the  elections,  whether 
those  made  by  themselves  or  in  connection  with  their  district,  shall  be 
divided  into  such  number  of  sections  as  the  ayuntamientos  shall  con* 
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sider  sufficient.    At  the  junta  of  each,  the  number  of  electors  corres- 
ponding to  the  respective  population  thereof,  shall  be  chosen. 

Art.  12.  The  choice  of  electors  in  the  sections  can  devolve  on 
citizens  of  every  section. 

Art.  13.  Should  a  citizen  be  chosen  in  two  or  more  sections,  the 
election  of  that  wherein  he  resides  shall  be  preferred:  and  for  the 
other  sections,  the  citizens  who  shall  have  the  next  highest  number 
of  votes  shall  be  electied. 

Art.  14.  Should  a  citizen,  chosen  elector,  not  be  a  resident  in  any 
of  the  sections  by  which  he  was  chosen,  the  election  of  that  wherein 
he  received  the  most  votes  shall  avail. 

Art.  15.  The  primary  juntas  shall  be  holden  on  Sunday,  xYiQ  27th 
of  the  aforementioned  month  of  August 

Art.  16.  They  shall  be  presided  by  the  president  of  the  respective 
ayuntamientos — and  should  the  town  be  divided  into  sections,  the 
junta  of  one  shall  be  presided  by  the  said  president,  and  the  rest  by 
the  other  alcaldes  and  regidores,  according  to  the  order  of  their  ap- 
pointment. 

Art.  17.  The  citizens  having  convened  in  the  most  public  place 
on  the  day  appointed,  shall  choose  a  secretary  and  two  tellers,  who 
can  read  and  write,  from  among  those  present. 

Art.  18.  The  meeting  being  thus  installed,  the  president  shall  ask 
whether  any  one  has  any  complaint  to  make  with  regard  to  bribery 
or  subornation  to  cause  the  election  of  any  particular  person,  and 
should  there  be  such  complaint,  the  case  shall  be  verbally  and  pub- 
licly investigated  instanter.  *  Should  the  charge  be  substantiated  the 
offender  shall  be  deprived  of  a  voice,  active  and  passive;  false  accu- 
sers shall  suffer  the  same  penalty,  and  from  this  decision  there  shall 
be  no  appeal.  ^ 

Art.  19.  Should  doubts  arise  whether  any  person  possesses  the 
qualifications  required  fbr  voting,  the  junta  shall  decide  instanter,  and 
the  decision  shall  be  obeyed  without  appeal  for  this  time  only;  it 
being  understood  the  doubt  can  have  no  relation  to  the  provision  of 
this  or  any  other  law. 

Art.  20.  The  president  shall  abstain  from  making  any  indication 
that  the  election  may  result  in  favor  of  any  particular  person. 

Art.  21.  The  junta  shall  proceed  to  make  choice  of  primary  elec- 
tors, choosing  one  for  every  hundred  voters,  or  for  every  five  hundred 
souls. 

Art.  22.  Should  the  census  give  a"  rooioty  over  and  above  the 
basis  aforesaid,  another  elector  shall  be  ciiosen;  but  should  the  excess 
not  amount  10  a  moiety,  it  shall  not  be  regarded. 

Art.  23.  Each  voter  shall  approach  the  table  and  specify  such 
number  of  persons  for  electors  as  it  belongs  to  that  junta  to  choose. 
The  secretary  shall  write  the  names  of  the  said  persons  in  his  presence 
and  no  person  shall  be  allowed  to  vote  for  himself  in  this  or  the  other 
elections,  under  the  penalty  of  losing  his  right  for  the  time  being. 

Art.  24.  Should  the  voter  produce  a  list  of  persons  for  whom  he 
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intends  to  vote,  the  secretary  shall  read  to  him  the  same^and  ask  him 
if  it  be  in  conformity  wiih  what  is  expressed  therein,  and  if  not,  it 
shall  be  corrected. 

Art.  25.  The  votes  having  been  given  in,  the  president,  tellers, 
and  secretary  shall  examine  the  lists,  and  the  president  shall  declare 
in  an  audible  voice  the  names  of  the  persons  elected,  who  shall  be 
those  who  shall  have  received  the  greatest  number  of  votes;  in  case 
of  a  tie,  it  shall  be  decided  by  lot. 

Art.  26.  The  secretary  shall  commit  the  act  to  writing,  and  shall 
sign  the  same  together  with  the  president  and  tellers;  a  copy  signed 
by  the  same  persons,  shall  be  delivered  to  each  person  chosen,  to  serve 
as  a  proof  of  his  election. 

Art.  27.  To  be  eligible  as  an  elector  it  is  required  to  be  a  lawful 
citizen,  over  twenty-five  years  of  age,  or  twenty-one  if  married, 
domiciliated  and  a  resident  in  the  municipality;  not  to  hold  any  office 
of  controversy,  civil,  ecclesiastical  or  military,  or  the  office  of  curate. 

Art.  28.  Officers  chosen  by  the  people,  as  alcaldes,  are  not  in- 
cluded in  the  foregoing  article. 

Art.  29.  No  person  can  decline  the  office  of  elector  from  any 
cause,  or  on  any  pretext  whatever. 

Art.  30.  At  the  juntas  no  person  shall  appear  armed,  neither  shall 
there  be  any  guard. 

Art.  31.  The  election  having  closed,  the  junta  shall  be  immedi- 
ately dissolved,  and  any  other  act  in  which  they  interfere,  shall  be 
null. 

SECOZTDARr  OR  DISTRICT  JUNTAS. 

Art.  32.  Secondary  or  district  juntas  shall  be  composed  of  pri- 
mary electors,  assembled  in  the  chief  towns  of  the  district  to  choose 
electors  who  are  to  elect  the  representatives  in  this  capital.  The 
department  of  Texas  for  this  object  shall  be  considered  as  one  sole 
district,  whose  chief  town  or  capital  shall  be  that  of  the  department, 
being  the  city  of  Bexar. 

Art.  33.  The  secondary  juntas  shall  be  holden  on  Sunday,  the 
10th  of  September  next. 

Art.  34.  One  secondary  shall  be  elected  for  every  twenty  primary 
electors  that  shall  be  chosen  in  all  towns  of  the  district 

Art.  35.  Should  there  be  a  moiety  over  and  above  twenty  pri- 
mary electors,  another  secondary  shall  be  chosen;  but  should  the 
excess  not  amount  to  a  moiety  it  shall  not  be  regarded. 

Art.  36.  Should  any  town  of  the  district  not  have  furnished 
twenty  primary  electors,asecondary  shall  be  chosen  notwithstanding. 

Art.  37.  At  the  secondary  juntas  the  president  of  the  capital  of 
the  district  shall  preside,  to  whom  the  primary  electors  shall  present 
themselves  with  the  document  proving  their  election,  that  their 
names  may  be  set  down  in  the  book  in  which  the  acts  of  the  juntas 
are  to  be  written. 

Art.  38.  Three  days  previous  to  the  elections  the  electors  shall 
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meet  the  president  at  the  place  he  may  appoint,  and  they  shall 
choose  a  secretary  and  two  tellers  from  among  themselves. 

Art.  39.  They  shall  then  present  their  certificates  of  election  to 
be  examined  by  the  secretary  and  tellers,  who  on  the  day  t&Uowing, 
shall  inform  whether  the  same  be  according  to  law.  I'hose  of  the 
secretary  and  tellers  shall  be  examined  by  three  individuals  of  the 
junta,  chosen  by  the  same  by  majority  of  votes,  who  shall  inform  in 
like  manner  and  at  the  same  time. 

Art.  40.  On  the  day  aforesaid,  the  electors  having  assembled,  the 
reports  upon  the  certificates  shall  be  read,  and  should  any  question 
arise  with  regard  to  the  qualifications  required,  the  junta  shall  resolve 
instanter,  and  the  decision  shall  be  obeyed  without  appeal. 

Art.  41.  On  the  day  and  hour  appointed  for  the  election  the 
electors  shall  again  convene,  and,  taking  their  seats  without  distinc- 
tion, the  secretary  shall  read  the  articles  signed  by  the  secondary 
juntas,  and  the  president  shall  make  the  inquiry  contained  in  article 
18,  the  provision  whereof  shall  be  obeyed. 

Art.  42.  The  primary  electors  shall  immediately  choose  the  se- 
condary, one  by  one,  by  private  ballot. 

Art.  4.'^.  The  votes  having  been  given  in,  the  president,  secretary, 
and  tellers  shall  examine  the  sande;  the  person  having  more  than 
one  half  the  votes  shall  be  elected,  and  the  president  shall  declare 
each  election.  Should  no  one  receive  the  absolute  majority  of  votes, 
the  two  having  the  highest  number  shall  be  run  in  a  second  ballot- 
ing, and  the  one  who  receives  the  majority  shall  be  elected.  In  case 
of  a  tie  it  shall  be  determined  by  lot. 

Art.  44.  To  be  eligible  as  an  elector  it  shall  be  required  to  be  a 
lawful  citizen,  over  twenty-five  years  of  age,  having  a  domicil  and 
residence  of  one  year  in  the  district — to  hold  no  office  of  controversy, 
civil,  ecclesiastical  or  military,  or  the  office  of  curate  in  the  district. 
The  election  can  devolve  on  individuals  of  the  junta,  or  others,  pro- 
vided they  belong  to  the  state,  laymen  or  of  the  secular  order;  a 
person  shall  be  considered  a  resident  in  the  district  who  continues 
his  domicile  therein,  and  is  himsijlf  in  another;  provided  he  can  join 
the  general  junta  in  the  capital. 

Art.  45.  The  time  of  residence,  as  provided  in  the  preceding 
article,  shall  not  be  required  of  the  military. 

Art.  46.  The  secretary  shall  commit  the  act  to  writing,  and,  toge- 
ther with  the  president  and  tellers,  sign  the  same;  a  copy  thereof, 
signed  by  the  same  persons,  shall  be  given  to  each  elector  to  serve 
as  a  certificate  of  his  election;  the  president  shall  transmit  a  copy 
likewise  authenticated  to  the  governor,  and  in  his  default  to  the 
vice  governor  of  the  state,  by  whom  it  shall  be  published  by  ordi- 
nance posted  in  the  most  public  places. 

Art.  47.  The  provision  made  for  the  primary  elections  in  articles 
20, 28,  29,  30  and  31,  shall  aJso  be  observed  in  the  secondary. 
Vol.  I.— 60 
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intends  to  vote,  the  secretary  shall  read  to  him  the  same,  and  ask  him 
if  it  be  in  conformity  with  what  is  expressed  therein,  and  if  not,  it 
shall  be  corrected. 

Art.  25.  The  votes  having  been  given  in,  the  president,  tellers, 
and  secretary  shall  examine  the  lists,  and  the  president  shall  declare 
in  an  audible  voice  the  names  of  the  persons  elected,  who  shall  be 
those  who  shall  have  received  the  greatest  number  of  votes;  in  case 
of  a  tie,  it  shall  be  decided  ty  lot. 

Art.  26.  The  secretary  shall  commit  the  act  to  writing,  and  shall 
sign  the  same  together  with  the  president  and  tellers;  a  copy  signed 
by  the  same  persons,  shall  be  delivered  to  each  person  chosen,  to  serve 
as  a  proof  of  his  election. 

Art.  27.  To  be  eligible  as  an  elector  it  is  required  to  be  a  lawful 
citizen,  over  twenty-five  years  of  age,  or  twenty-one  if  married, 
domiciliated  and  a  resident  in  the  municipality;  not  to  hold  any  office 
of  controversy,  civil,  ecclesiastical  or  military,  or  the  office  of  curate. 

Art.  28.  Officers  chosen  by  the  people,  as  alcaldes,  are  not  in- 
cluded in  the  foregoing  article. 

Art.  29.  No  person  can  decline  the  office  of  elector  from  any 
cause,  or  on  any  pretext  whatever. 

Art.  30.  At  the  juntas  no  person  shall  appear  armed,  neither  shall 
there  be  any  guard. 

Art.  31.  The  election  having  closed,  the  junta  shall  be  immedi- 
ately dissolved,  and  any  other  act  in  which  they  interfere,  shall  be 
null. 

SECONDARY  OR  DISTRICT  JUNTAS. 

Art.  32.  Secondary  or  district  juntas  shall  be  composed  of  pri- 
mary electors,  assembled  in  the  chief  towns  of  the  district  to  choose 
electors  who  are  to  elect  the  representatives  in  this  capital.  The 
department  of  Texas  for  this  object  shall  be  considered  as  one  sole 
district,  whose  chief  town  or  capital  shall  be  that  of  the  department, 
being  the  city  of  Bexar. 

Art.  33.  The  secondary  juntas  shall  be  holden  on  Sunday,  the 
10th  of  September  next. 

Art.  34.  One  secondary  shall  be  elected  for  every  twenty  primary 
electors  that  shall  be  chosen  in  all  towns  of  the  district. 

Art.  35.  Should  there  be  a  moiety  over  and  above  twenty  pri- 
mary electors,  another  secondary  shall  be  chosen;  but  should  the 
excess  not  amount  to  a  moiety  it  shall  not  be  regarded. 

Art.  36.  Should  any  town  of  the  district  not  have  furnished 
twenty  primary  electors,  a  secondary  shall  be  chosen  notwithstanding. 

Art.  37.  At  the  secondary  juntas  the  president  of  the  capital  of 
the  district  shall  preside,  to  whom  the  primary  electors  shall  present 
themselves  with  the  document  proving  their  election,  that  their 
names  may  be  set  down  in  the  book  in  which  the  acts  of  the  juntas 
are  to  be  written. 

Art.  38.  Three  days  previous  to  the  elections  the  electors  shall 
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meet  the  president  at  the  place  he  may  appoint,  and  they  shall 
choose  a  secretary  and  two  tellers  from  aniong^  themselves. 

Abt.  39.  They  shall  then  present  their  certificates  of  election  to 
be  examined  by  the  secretary  and  tellers,  who  on  the  day  following, 
shall  inform  whether  the  same  be  according  to  law.  I'hose  of  the 
secretary  and  tellers  shall  be  examined  by  three  individuals  of  the 
junta,  chosen  by  the  same  by  majority  of  votes,  who  shall  inform  in 
like  manner  smd  at  the  same  time. 

Art.  40.  On  the  day  aforesaid,  the  electors  having  assembled,  the 
leports  upon  the  certificates  shall  be  read,  and  should  any  question 
arise  with  regard  to  the  qualifications  required,  the  junta  Itiall  resolve 
instanter,  and  the  decision  shall  be  obeyed  without  appeal. 

Art.  41.  On  the  day  and  hour  appointed  for  the  election  the 
electors  shall  again  convene,  and,  taking  their  seats  without  distinc- 
tion, the  secretary  shall  read  the  articles  signed  by  the  secondary 
juntas,  and  the  president  shall  make  the  inquiry  contained  in  article 
18,  the  provision  whereof  shall  be  obeyed. 

Art.  42.  The  primary  electors  shall  immediately  choose  the  se- 
condary, one  by  one,  by  private  ballot. 

Art.  4.^).  The  votes  having  been  given  in,  the  president,  secretary, 
and  tellers  shall  examine  the  same;  the  person  having  more  than 
one  half  the  votes  shall  be  elected,  and  the  president  shall  declare 
each  election.  Should  no  one  receive  the  absolute  majority  of  votes, 
the  two  having  the  highest  number  shall  be  run  in  a  second  ballot- 
ing, and  the  one  who  receives  the  majority  shall  be  elected.  In  case 
of  a  tie  it  shall  be  determined  by  lot. 

Art.  44.  To  be  eligible  as  an  elector  it  shall  be  required  to  be  a 
lawful  citizen,  over  twenty-five  years  of  age,  having  a  domieil  and 
residence  of  one  year  in  the  district —-to  hold  no  office  of  controversy, 
civil,  ecclesiastical  or  military,  or  the  office  of  curate  in  the  district. 
The  election  can  devolve  on  individuals  of  the  junta,  or  others,  pro- 
vided they  belong  to  the  state,  laymen  or  of  the  secular  order;  a 
person  shall  be  considered  a  resident  in  the  district  who  continues 
his  domicile  therein,  and  is  hims<3lf  in  another;  provided  he  can  join 
the  general  junta  in  the  capital. 

Art.  45.  The  time  of  residence,  as  provided  in  the  preceding 
article,  shall  not  be  required  of  the  military. 

Art.  46.  The  secretary  shall  commit  the  act  to  writing,  and,  toge- 
ther with  the  president  and  tellers,  sign  the  same;  a  copy  thereof, 
signed  by  the  same  persons,  shall  be  given  to  each  elector  to  serve 
as  a  certificate  of  his  election;  the  president  shall  transmit  a  copy 
likewise  authenticated  to  tho  governor,  and  in  his  default  to  the 
vice  governor  of  the  state,  by  whom  it  shall  be  published  by  ordi- 
nance posted  in  the  most  public  places. 

Art.  47.  The  provision  made  for  the  primary  elections  in  articles 
20, 28, 29,  30  and  31,  shall  aJso  be  observed  in  the  secondary. 
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STATE  JUNTA. 

Art.  48.  The  general  junta  of  the  state  shall  be  composed  of  the 
secondary  electors  of  all  the  districts^  assembled  in  this  capital  for  the 
purpose  of  electing  deputies  to  the  chamber  of  representatives  in  the 
general  congress. 

Art.  49.  The  said  junta  shall  be  holden  on  the  first  Sunday  in 
October  next,  in  conformity  to  article  16th  of  the  constitution  of  the 
republic. 

Art.  50.  The  governor  of  the  state  shall  preside  the  same,  and  in 
his  default  the  vice  governor,  to  whom  the  electors  shall  present 
themselves  with  their  credentials,  that  their  names  may  be  written 
down  in  a  book,  wherein  the  acts  of  the  junta  shall  be  conmiitted  to 
writing. 

Art.  51.  Three  days  previous  to  the  election,  the  electors  shall 
meet  with  the  governor  or  vice  governor,  as  the  case  may  be,  at  the 
place  appointed,  with  open  doors,  and  they  shall  appoint,  by  ma- 
jority of  vote,  a  secretary  and  two  tellers  from  among  themselves. 

Art.  53.  This  decree,  the  credentials,  also  the  authenticated  record 
of  the  acts  and  the  elections  holden  in  the  chief  towns  of  the  districts, 
shall  be  read;  the  secretary  and  tellers  shall  examine  the  same,  and 
report  on  the  day  following  whether  the  whole  be  according  to  law— 
the  credentials  of  the  latter  shall  be  examined  by  three  individuals  of 
the  junta,  chosen  by  majority  of  votes,  who  shall  report  in  like  man- 
ner add  on  the  same  day. 

Art.  53.  The  electors  having  assembled  on  the  day  aforesaid,  the 
reports  shall  be  read,  and  should  any  doubt  appear  upon  the  creden- 
tials or  certificates,  or  the  qualifications  of  the  electors,  the  junta  shall 
decide  instanter,  and  the  resolution  shall  be  obeyed  without  appeal. 

Art.  54.  On  the  day  appointed  for  the  election,  the  electors  hav- 
ing asseqfibled  and  seated  themselves  without  distinction,  with  open 
doors,  the  president  shall  make  the  inquiry  ^s  specified  in  article  18, 
the  entire  provision  whereof  shall  be  obeyed. 

Art.  55.  The  electors  shall  then  choose  the  deputy  by  ballot 

Art.  56.  The  votes  having  been  given  in,  the  president,  secretary 
and  tellers  shall  examine  the  same,  and  the  person  receiving  the  ab- 
solute majority  sh^ll  be  declared  elected;  should  no  one  receive  such 
majority,  the  two  having  tlie  highest  number  shall  be  elected.  Should 
there  be  a  tie,  it  shall  be  decided  by  lot. 

Art.  57.  After  the  election  of  deputy  proprietor,  the  deputy  su- 
pletory  shall  be  elected  in  the  same  manner. 

Art.  58.  In  conformity  to  articles  11,12,  and  1 3  of  the  constitution 
of  the  republic,  it  belongs  to  the  state  to  elect  one  deputy  proprietor 
and  one  supletory. 

Art.  59.  The  said  deputies  shall  possess  the  qualifications  required 
by  articles  19,20,  and  21  of  the  constitution  aforesaid,  and  those 
excepted  by  article  23  therein,  cannot  be  elected. 

Art.  60.  The  secretary  shall  commit  the  act  of  the  elections  to 
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writing,  and,  together  with  the  president  and  the  electors,  sign  the 
same;  and  the  president  shall  cause  a  list  of  the  deputies  elected, 
signed  by  himself  and  the  secretary,  to  be  published,  and  shall  trans- 
mit a  copy  to  each  of  the  towns  of  the  state. 

Art.  61.  The  election  of  the  aforementioned  deputies  having 
closed^  the  junta  shall  make  the  proper  arrangements  for  complying 
with  the  provisions  of  article  17  of  the  constitution  of  the  republic. 

Art.  62.  In  the  state  junta,  the  articles  20. 28, 29,  30,  s^nd  31  shall 
be  obeyed. 

For  its  fulfilment,  the  vice  governor  of  the  state  ad  interim  shall 
cause  it  to  be  published  apd  circulated. 

Given  in  Saltillo,  oi  the  28th  of  July,  1826. 


DECREE  No.  25. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  in  compliance  with 
the  general  law  of  August  24,  and  in  exercise  of  the  power  granted 
thereby  to  the  same  for  replacing  the  comp'^nies  of  permanent 
Cavalry  which  ought  to  exist  in  the  state,  decrees: 

Art.  1.  The  governor  of  the  state  shall  demand  of  the  chief  politi- 
cal officers,  and  the  latter  of  their  immediate  subordinates,  the  number 
required  to  complete  the  necessary  force  of  the  fortress  companies  of 
permanent  cavalry,  destined  to  the  defence  of  the  state,  according  to 
the  general  law  of  March  last. 

Art.  2.  The  executive,  and  each  of  the  said  chief  officers  in  their 
turn,  shall  make  an  allotment  of  the  aforementioned  number  among 
the  respective  districts  in  proportion  to  the  population,  manifesting  to 
their  subordinates  die  obligation  and  responsibility  they  are  under  of 
showing  that  the  allotments  are  filled  within  the  time  specified,  and 
taking  care  that  in  the  same  as  little  injury  as  possible  shall  be  oc- 
casioned to  agriculture,  mining,  and  the  arts. 

Art.  3.  In  order  to  comply  with  the  provision  of  article  7  of  the 
aforementioned  law  6(  the  24th  of  August,  the  number  of  recruits  to 
be  enrolled  in  order  to  fulfil  the  future  basis  of  the  said  fortress  com- 
panies, shall  be  repeated  in  the  terms  therein  specified. 

Art.  4.  The  ayuntamientos,  with  the  assistance  of  armed  force 
should  it  be  necessary,  shall  proceed  to  make  levies,  and  to  take  from 
among  the  same  the  individuals  required  to  complete  the  number 
assigned. 

Art.  5.  The  levies  having  been  made,  vagrants  and  disorderly 
persons  shall  be  taken  in  preference  for  military  service:  and  should 
the  number  designated  not  be  completed  with  persons  of  this  descrip- 
tion, unmarried  men,  who  can  be  spared  by  their  families  with  the 
least  inconvenience,  shall  be  taken,  and  the  latter  shall  draw  lots  to 
complete  the  number  required. 

Art.  6.  In  each  municipality  there  shall  be  a  junta,  composed  of 
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the  first  alcalde,  two  Yegidores,  and  one  sindico,  to  investigate  and 
determine  the  circumstances  and  qualifications  of  those  comprised  in 
the  foregoing  articles,  according  to  the  ordinances  and  existing  laws. 

Art.  7.  Should  any  individual  claim  to  be  aggrieved  by  the  de- 
dsion  of  the  junta  aforesaid,  he  shall  appeal  to  the  governor  of  the 
state,  who  shall  give  the  final  decision,  but,  during  the  interval^  the 
appellant  shall  comply  with  a  soldier's  duties. 

Art.  S.  Should  the  claim  of  the  appellant  prove  to  be  just,  he  shall 
be  exempt  from  military  service  for  that  time  only,  should  the  impedi- 
ment not  be  perpetual,  his  post  being  filled  by  another  of  the  same 
place.  For  the  expense  incurred  in  the  support  of  the  aggrieved 
party,  also  for  that  he  incurs  in  the  appeal,  the  junta  of  investigation 
shall  be  responsible. 

Art.  9.  The  general  military  commandant  may  direct,  agreeably 
to  the  ordinance,  that  recruits  be  obtained  by  entrapment  and  decoy, 
and  that  those  who  present  themselves  voluntarily  be  admitted — 
raising  flags  in  such  places  as  the  governor  of  the  state  shall  designate. 
In  this  case  those  commissioned  by  the  aforementioned  chief,  for  the 
purpose,  shall  give  notice  to  the  respective  ayuntamientos  of  the  num- 
ber and  names  of  the  persons  raised  in  this  manner,  that  they  may 
be  deducted  from  the  number  designated. 

Art.  10.  Should  hired  servants  appear  in  the  lists  presented  to  the 
ayuntamientos  by  the  persons  cx>mmissioned  in  compliance  with  the 
provision  of  the  preceding  article,  they  shall  not  be  considered  as 
having  presented  themselves  voluntarily  to  the  military  service, 
unless  the  amount  they  owe  be  previously  paid,  or  there  be  an 
agreement  between  the  servant  and  the  master,  or  between  the  latter 
and  the  person  commissioDed. 

Art.  11.  From  the  second  class,  specified  in  article  5,  those  shall 
be  enrolled  who  are  destined  to  the  depot  specified  in  article  7  of  the 
general  law  on  the  subject,  also  by  lot  as  in  the  former  instance; 
provided  there  be  not  a  sufficient  number  of  the  class  specified  in 
article  5  aforesaid,  to  fill  the  vacant  posts. 

Art.  12.  Those  who  volunteer  as  substitutes,  and  those  taken  in 
levy  according  to  the  second  part  of  article  5  aforesaid,  shall  be 
admitted,  should  it  be  satisfactory  to  the  junta  of  investigation;  but 
one  or  more  instances  of  the  kind  shall  not  exempt  them  from  mili* 
tary  service  when,  on  another  occasion,  it  shall  belong  to  them  to 
offer  themselves. 

Art.  13.  Those  belonging  to  the  civic  militia  shall,  for  that  reason 
alone,  be  exempt  from  the  said  service. 

Art.  14.  The  governor  shall  previously  agree  with  the  executive 
of  the  republic,  that  the  latter  may  furnish  him  with  the  funds 
required  to  satisfy  the  daily  pay  and  expenses  of  the  recruits. 

Art.  15.  That  this  law  be  more  easily  fulfilled,  the  executive 
shall  give  to  the  suborditmte  officers  all  the  instructions  he  shall 
deem  necessary. 
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FoT  its  fulfilment,  the  vice  governor  of  the  state,  ad  interim,  shall 
cause  it  to  be  printed,  published  and  circulated. 
Given  in  Saltillo,  on  the  29th  of  April,  1826. 


DECREE  No.  26. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree  the  following: 

Until  the  manner  and  terms  whereby  the  councillors  at  law  of  the 
state  are  to  be  admitted  and  qualified,  the  executive  shall  permit 
those  who  apply  to  him.  to  exercise  their  profession,  exacting  of  them 
their  lawful  ^iploma,  and  authenticated  certificate  that  they  are  not 
suspended  in  the  practice  of  their  profession. 

The  vice  governor  of  the  state,  ad  interim,  shall  order  the  same  to 
be  printed,  published,  and  circulated,  for  its  fulfilment. 

Given  in  Saltillo,  on  the  14th  of  October,  1826. 


DECREE  No.  27. 

* 

The  Congress  of  the  state  of  Coahuila  and  Texas,  taking  into  con- 
sideration that,  according  to  the  constitution  of  the  state,  about  to 
govern,  the  municipalities  ought  very  soon  to  be  elected,  and  with 
a  view  to  prevent  the  inconvenience  and  injury  that  might  result 
to  the  towns  from  a  repetition  of  electoral  juntas,  and  other  acts 
relating  thereto,  has  thought  proper  to  decree : 

The  present  ayuntamientos  shall,  for  this  time  only,  continue  in 
the  exercised  or  their  functions  until  removed  according  to  the  plan 
that  shall  originate  in  the  constitution  of  the  state. 

For  the  fulfihnent  thereof,  the  vice  governor  of  the  state,  pro  tem., 
shall  cause  the  same  to  be  printed,  published,  and  circulated. 

Given  in  Saltillo,  on  the  2Sth  of  November,  1826. 


DECREE  No.  28. 

With  a  view  to  comply  in  some  manner  with  the  desires  of  the 
governor  on  the  subject  of  promoting  the  more  ready  despatch  of 
the  business  of  the  towns,  and  considering  that  the  election  of  the 
council  and  other  officers,  according  to  the  constitution,  is  about  to 
take  place,  the  Congress  of  the  state  of  Coahuila  and  Texas  has 
resolved  to  decree  as  follows: 

Art.  1.  The  executive  council,  established  by  Decree  No.  19, 
shall  be  composed  for  the  present  of  two  voters  proprietors,  who  are 
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present  in  the  state,  and  one  snpletory^  and  shall  be  chosen  by  con- 
gress. 

Art.  2.  In  all  other  respects  the  Decree  No.  19  shall  continue  in 
force,  and  the  councils  conforming  to  the  same. 

Art.  3.  In  case  of  moral  or  physical  inability  on  the  part  of  any 
voter  proprietor,  the  supletory  shall  act  in  his  place. 

For  its  fulfilment,  the  governor  of  the  state,  ad  interim,  shall  cause 
it  to  be  printed,  published,  and  circulated. 

Given  in  Saltillo,  on  the  16th  of  February,  1827. 


DECREE  No.  29. 

Form  of  Oath  to  be  taken  by  the  Officers  of  the  State  to  obey  the 
Consiitulion  of  the  same,  and  the  manner  said  Constitution  is 
to  be  delivered  to  the  Executive  to  be  solemnly  published. 

The  Cons^ress  of  the  state  pf  Coahuila  and  Texas,  having  sanctioned 
the  political  constitution  of  said  state,  and  desiring  that  the  oath 
and  publication  thereof  be  effected  with  the  pomp  and  solemnity 
corresponding  to  an  event  so  fortunate,  and  so  much  desired,  has 
thought  proper  to  decree: 

Art.  1.  On  the  11th  instant,  in  public  session,  to  commence  at  10 
o'clock  in  the  morning,  the  aforementioned  constitution  shall  be  read 
entire;  all  the  deputies  present  in  the  capital  shall  then  sign  two  first 
copies  in  manuscript,  and  a  committee  of  three  individuals,  including 
the  secretary  of  congress,  shall  receive  one  of  the  said  first  copies  from 
the  hands  of  the  president,  and  shall  pass  to  present  the  same  to  the 
governor  of  the  state,  thjjt  he  may  preserve  the  same  in  his  archives. 

Art.  2.  On  the  12th,  in  public  session,  to  commence  at  10  o'clock, 
A.  M.,  one  of  the  secretaries  holding  the  political  constitution  of  the 
state  in  his  hands;  first,  the  president  shall  take  oath  to  cause  the 
same  to  be  obeyed;  and  afterwards  the  other  deputies,  in  the  hands 
of  the  president.  The  governor  and  council  shall  then  present  them- 
selves in  the  hall  of  sessions,  and  take  the  same  oath,  in  the  hands  of 
the  president;  and  this  act  having  closed,  they  shall  proceed,  accom- 
panied by  the  deputies  and  ofiicers,  to  the  parish  church,  where  a  * 
solemn  Te  Deum  shall  be  chaunted  in  act  of  gratitude  to  the  Supreme 
Being. 

Art.  3.  The  secretary  of  state,  the  ayuntamientos,  ecclesiastical 
ofiicers,  superiors  of  oflices  for  transacting  public  business,  and  the 
prelate  of  the  religious  fraternity  of  San  Francisco,  shall  take  oath 
before  the  governor  to  obey  the  constitution.  The  officers  in  national 
employ,  for  the  present,  and  until  the  general  congress  shall  resolve 
whether  they  should,  shall  take  oath  in  the  same  manner,  to  obey  the 
said  constitution,  and  cause  their  subordinates  to  obey  the  same. — 
Those  belonging  to  a  religious  communion,  before  their  respective 
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prelate;  and  the  subordinates,  the  other  officers  employed  by  other 
anthorities,  corporation^,  and  business  offices,  shall  take  the  sanie 
oath  before  their  superiors;  all  on  the  day  the  governor  shall  appoint. 

Art.  4.  The  governor  shall  designate  the  day  for  the  solemn  pub- 
lication of  the  constitution  in  this  capital,  which  being  done,  he  shall 
communicate  the  same  immediately  to  the  chief  of  the  department  of 
Texas,  and  to  the  first  alcaldes  of  the  other  ayuntamientos  of  the  state, 
that  they  may  proceed  to  publish  the  same  in  the  towns  of  their  dis- 
trict. The  governor  shall  regulate  the  ceremony  for  the  publication 
thereof  in  this  capital,  taking  care  that  the  same  be  conducted  with 
due  dignity;  and  he  shall  also  take  the  proper  measures  that  the  said 
constitution  be  likewise  solemnly  published  in  all  the  other  towns  of 
the  state. 

Art.  5.  In  the  Department  of  Texas,  and  in  the  other  towns  apart 
from  the  capital,  the  chief  of  police,  and  first  alcaldes  of  each  ayun- 
tamiento,  shall  take  the  said  oath  before  the  ayuntamiento  of  this 
capital,  and  afterwards  the  other  members  of  the  respective  corpora- 
tions before  the  said  chief,  or  respective  alcaldes;  also  curates,  and 
state  agents  or  superior  officers  having  charge  of  the  administration  of 
the  rents  in  their  districts;  and  also  those  who  are  present  in  the  said 
towns  and  departments,  and  in  employ  of  the  general  government, 
shall  take  the  same  oath  as  prescribed  in  article  3. 

Art.  6.  In  this  capital,  and  in  the  other  towns  of  the  state,  the  peo- 
ple and  the  rest  of  the  clergy  shall  take  the  same  oath  in  their  respec- 
tive parishes,  in  the  accustomed  form,  and  on  the  day  their  ayunta- 
mientos shall  appoint. 

Art.  7.  The  corresponding  act  of  all  these  acts  shall  be  committed 
to  writing,  and  two  attested  copies  shall  be  taken  out  and  transmitted, 
by  whom  it  belongs,  to  the  governor  of  the  state,  who  shall  deposit 
one  in  the  archives  of  his  secretary's  office,  and  pass  the  other  to  con- 
gress with  the  same  object. 

Art.  8.  The  form  of  the  oath,  mentioned  in  the  third  and  following 
articles,  shall  be  as  follows: 

You  solemnly  swear,  before  God,  to  obey  the  political  constitution 
of  the  state  of  Coahuila  and  Texas,  sanctioned  by  congress  on  the 
11th  of  March,  1827,  and  cause  the  same  to  be  obeyed.  (They  shall 
answer  yes,  I  do  swear.)  So  help  you  god;  should  you  not,  may  it 
be  demanded  of  you  in  judgment,  and  moreover  you  shall  be  answer- 
able to  the  state.  (With  respect  to  the  people,  and  others  not  holding 
office,  the  words  ^^and  cause  I  he  same  to  be  obeyed*^  shall  be  omitted.) 

Art.  9.  Any  individual  or  individuals,  comprised  in  the  articles  of 
this  decree,  who  shall,  directly  or  indirectly,  refuse  to  take  the  oath, 
shall  be  rejected  by  the  state,  should  they,  on  being  once  required  by 
the  executive  or  competent  authority,  persist  in  their  purpose.    . 

For  its  fulfilment,  the  governor  of  the  state,  ad  interim,  shall  cause 
it  to  be  printed,  published,  and  circulated. 

Given  in  Saltillo,  on  the  6th  of  March,  1827. 
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The  constitutioa  of  the  state  sanctioned  on  the  eleventh  of  March, 
1827. 


DECREE  No.  30. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree  the  following: 

For  printing  and  publishing  the  constitution,  sanctioned  and  order- 
ed to  be  published  and  circulated,  the  governor  shall  use  the  following 
form: 

The  governor,  pro  tern.,  of  the  state  of  Coahuila  and  Texas,  to  all 
the  inhabitants  thereof:  Be  it  known  that  the  congress  of  the  said 
state  has  decreed  and  sanctioned  the  following  constitution :  (the  con- 
stitution with  the  preliminary  and  signatures  thereof  to  be  here  insert- 
ed.) Wherefore,  I  command  it  to  be  printed,  published,  circulated, 
and  duly  fulfilled. 

Given,  &c.  To  be  herq  signed  by  the  governor,  and  then  by  the 
secretary. 

For  its  fulfilment,  the  governor  of  the  state,  ad  interim,  shall  cause 
it  to  be  printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  11th  of  March,  1827. 


DECREE  No.  31. 

Convocation  for  the  first  Constitutional  Congress. 

The  Constituent  Congress  of  the  state  of  Coahuila  and  Texas,  taking 
into  view  that  should  the  election  of  deputies  to  the  first  congress, 
of  governor,  vice  governor,  and  councillors,  be  effected  within  the 
time  the  constitution  of  the  state  prescribes,  the  former  cannot  take 
place  until  the  months  of  August  and  September;  neither  can  the 
latter  officers  exercise 'their  functions  until  January  and  March, 
1828;  and  desiring  as  far  as  possible  to  avoid  the  perplexities,  which 
would  obviously  occasioti  great  injury  to  the  state,  and  internal 
administration  thereof,  has  thought  proper  to  decree:  that,  for  this 
time  only,  the  elections  be  holden,  congress  installed,  and  the  gov- 
ernor, vice  governor,  and  councillors,  enter  on  the  exercise  of  their 
functions  in  the  manner  stated  in  the  following  law  of  convocation. 

CONVOCJl  TION  LA  W. 

Section  First. 

CONGRESS. 

Art.  1.  Congress  shall  be  the  union  of  the  deputies,  representing 
the  state,  elected  in  the  manner  hereinafter  provided,  and  until  1832 
the  number  thereof  shall  consist  of  twelve  proprietors  and  six  suple- 
tories. 
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Art.  2.  Congreiss  shall  open  their  sessions  on  the  1st  of  July,  and 
with  this  object,  and  that  of  the  solemn  installation  thereof,  the  depu- 
ties shall  be  present  in  the  capital  by  the  27th  of  June. 

Art.  3.  The  districts  of  Saltillo,  Parras,  and  Monclova,  shall  elect 
three  deputies  proprietors  each,  that  of  Texas  two,  and  Rio  Grande 
one.  The  district  of  Saltillo  shall  elect  two,  and  each  of  the  other 
districts  one  deputy  supletory. 

Art.  4.  To  be  eligible  to  the  office  of  deputy  proprietor  or  suple- 
tory, the  following  qualifications  at  the  time  of  the  election  shall  be 
required: 

First — To  be  a  citizen  in  the  enjoyment  of  his  rights. 

Second — To  have  attained  the  age  of  twenty-five  years. 

Third — ^To  be  domiciliated  in  the  state,  and  to  have  resided  therein 
the  two  years  immediately  preceding  their  election.  For  natives  of 
the  state  the  first  two  requisites  shall  be  sufficient. 

Art.  5.  Those  not  bom  within  the  territory  of  the  republic  to  be 
eligible  as  deputies  proprietors,  shall  have  been  eight  years  domicilia- 
ted therein,  and  shall  possess  real  estate  to  the  amount  of  eight  tliou- 
sand  dollars,  or  an  industrious  employment  that  shall  yield  them  one 
thousand  dollars  per  annum,  and  the  qualifications  provided  in  the 
foregoing  article. 

Art.  6.  Natives  of  any  other  part  of  the  American  continent,  in 
1810  subject  to  Spain,  and  not  now  annexed  to  any  other  nation,  nor 
in  subjection  to  the  former,  shall  be  excffpted  from  the  foregoing  arti- 
cle; and  for  such,  three  years  domicil  in  this  republic,  and  the  requi- 
sites prescribed  in  article  4,  shall  be  sufficient. 

Art.  7.  The  following  persons  cannot  be  deputies  proprietors  or 
supletories: 

First — The  governor  and  vice-governor  of  the  state,  and  members 
of  the  executive  council. 

Second — Persons  in  employ  of  the  general  government. 

Third — Civil  functionaries  whose  offices  are  conferred  by  the  ex- 
ecutive of  the  state. 

Fourth — ^Ecclesiastics  exercising  any  jurisdiction  or  authority  in  the 
district  where  the  election  is  holden. 

Fifth — ^Foreigners  in  time  of  war  between  their  own  country  and 
this  republic. 

Art.  8.  The  public  officers  of  the  general  government,  and  of  the 
state,  to  be  eligible  as  deputies,  shall  be  required  to  have  been  out  of 
office  four  months  previous  to  the  election. 

Art.  9.  The  deputies  of  the  present  congress  cannot  be  elected. 

Section  Second, 

GOVERNOR,  VICE  GOVERNOR  AND  COUNCILLORS. 

Art.  10.  The  governor  of  the  stale  shall  possess  the  following  qua- 
lifications at  the  time  of  his  election. 

First — He  shall  be  a  citizen  in  the  enjoyment  of  his  rights. 
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Second — A  native  of  this  republic. 

Third — Shall  have  attained  to  thirty  years  of  age. 

Fourth — Shall  be  domiciliated  in  this  state,  having  resided  five 
years  therein,  two  of  which  shall  be  immediately  preceding  his  elec- 
tion. 

Art.  II.  Ecclesiastics,  military,  and  other  officers  of  the  general 
government,  in  actual  service,  cannot  obtain  the  office  of  governor. 

Art.  12.  There  shall  be  likewise  a  vice-governor  of  the  stale, 
whose  qualifications  shall  be  the  same  as  those  required  for  governor. 

Art.  13.  For  the  better  discharge  of  his  official  duties,  the  gover- 
nor shall  have  a  body  for  consultation,  to  consist  of  three  voters  pro- 
prietors and  two  supletories,  of  all  whom  one  only  can  be  an  ecclesi- 
astic. 

Art.  14.  The  qualifications  required  for  a  councillor  shall  be  the 
same  as  those  required  for  a  deputy.  Those  not  eligible  to  the  office 
of  deputy  shall  not  be  eligible  to  that  of  councillor. 

Art.  15.  Those  elected  to  these  offices  shall  take  possession  of  the 
same  on  the  1st  of  August,  and  cannot  decline  the  service  thereof, 
except  the  deputies  of  congress  at  the  time  of  the  election,  and  those 
who,  in  the  opinion  of  the  said  congress,  are  morally  or  physically  dis- 
abled. 

Section  Third. 

ELECTION  OF  DEPUTIES. 

Art.  16.  For  the  election  of  deputies,  municipal  electoral,  and  dis- 
trict electoral  assemblies  shall  be  bolden. 

Municipal  Electoral  Assemblies. 

Art.  17.  The  municipal  electoral  assemblies  shall  be  composed  of 
citizens  enjoying  their  rights,  domiciliated  and  resident  within  the  linihs 
of  the  respective  ayuntamiento.  No  person  of  this  class  can  decline 
attending  the  same. 

Art.  is.  Said  assemblies  shall  be  holden  on  Sunday  the  22d  of 
April,  and  day  following,  to  choose  district  electors,  who  are  to  elect 
the  deputies.  For  this  purpose,  eight  days  previous,  or  less,  should 
the  pressure  of  the  time  require,  the  president  of  each  ayuntamiento 
shall  convoke  the  citizens  of  his  district  by  the  proper  edict,  or  as  the 
custom  may  be,  giving  notice  to  the  haciendas  and  ranches  of  the  same 
district,  that  the  same  may  come  to  the  knowledge  of  the  citizens 
thereof. 

Art.  19.  That  the  citizens  may  more  conveniently  attend,  each 
ayuntamiento,  according  to  the  locality  of  its  territory,  shall  determine 
the  number  of  municipal  meetings  to  be  formed  in  its  limits:  also  the 
public  places  where  they  shall  be  holden,  designating  to  each  the 
places  corresponding  thereto. 

Art.  20.  They  shall  be  presided,  one  by  the  chief  of  police^  or  the 
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alcalde,  and  the  rest  by  the  other  individuals  of  the  ayuntamiento,  as 
it  shall  fall  to  them  by  lot;  and  in  default  of  the  latter,  the  said  cor- 
poration shall  appoint  for  president  of  the  said  municipal  assembly,  a 
citizen  belonging  within  the  precincts  assigned  thereto,  who  can  read 
and  write. 

Art.  21.  On  the  aforesaid  Sunday  in  April,  the  hour  of  the  meet- 
ing having  arrived,  and  the  citizens  assembled  in  the  place  appointed, 
being  together,  the  said  assembly  shall  commence  by  choosing  from 
among  themselves,  by  majority  of  vote,  one  secretary  and  two  tellers, 
who  can  also  read  and  write. 

A^iT.  22.  The  elections  shall  continue  open  on  both  days  specified 
in  article  18,  four  hours  each,  divided  in  morning  and  evening.  In 
each  meeting  a  register  shall  be  kept  to  record  therein  the  votes  of  the 
citizens  convened  to  choose  the  district  electors,  entering  alphabetically 
the  names  of  the  voters  and  candidates. 

Art.  23.  To  be  eligible  as  an  elector  it  shall  be  required  to  be  a 
citizen  in  the  enjoyment  of  his  rights — to  have  attained  the  age  of 
twenty-five  years — to  be  able  to  read  and  write — and  to  be  domi- 
ciliated, and  a  resident  in  the  same  district  one  year  immediately  pre- 
ceding the  election. 

Art.  24.  Each  citizen  shall  vote  for  the  respective  district  electors, 
viva  voce,  or  in  writing;  in  the  former  case,  the  voter  shall  call  the 
names  of  those  for  whom  he  votes  in  an  audible  voice,  and  should  he 
give  in  his  vote  in  writing,  the  secretary  shall  read  the  list  thereof  in 
the  same  manner,  and  shall  enter  the  same  in  presence  of  the  voter. 
No  person  shall  vote  for  himself,  in  this  or  the  other  electoral  acts, 
under  penalty  of  losing  his  right  of  voting. 

Art.  25.  In  the  district  in  which  one  deputy  only  is  to  be  elected, 
there  shall  be  chosen  eleven  electors,  and  where  two  or  more  deputies 
are  to  be  elected,  there  shall  be  chosen  twenty-one  electors. 

Art.  26.  Doubts  or  controversies  that  occur  whether  any  person, 
or  persons,  possess  the  qualifications  required  for  voting,  shall  be 
determined  verbally  by  the  assembly,  and  the  decision  shall  be 
executed  without  appeal  for  that  time  and  that  purpose  only:  it  being 
understood  that  the  doubt  shall  not  turn  upon  the  provision  of  this  or 
other  laws.  Should  there  be  a  tie  in  determining  the  question,  abso- 
lutory sentence  shall  be  given. 

AjiT.  27.  Should  complaints  arise  of  bribery,  subornation,  or  force, 
to  cause  the  election  to  result  in  favor  of  particular  persons,  the  case 
shall  be  publicly  and  verbally  canvassed  and  brought  to  a  decision. 
Should  the  accusation  be  founded  in  fact,  the  offenders  shall  be 
deprived  of  a  voice,  active  and  passive.  False  accuser^  shall  suffer 
the  same  penalty.  From  this  decision  there  shall  be  no  appeal. 
Doubts  that  occur  with  regard  to  the  nature  of  the  testimony,  shall  be 
determined  in  the  manner  stated  in  the  preceding  article. 

Art.  28.  Municipal  assemblies  shall  be  conducted  with  open  doors, 
without  any  guard;  and  no  person,  to  whatever  class  he  may  belong, 
shall  appear  armed  therein. 
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Aht.  29.  The. election  of  both  days  having  terminated,  the  presi- 
dent, tellers  and  secretary  of  each  assembly,  shall  proceed  to  estimate 
and  cast  up  the  votes  received  by  the  several  candidates  in  the  register, 
and  sign  the. same;  which  having  been  done,  the  assembly  shall  be 
dissolved,  and  any  other  act  in  which  they  interfere,  shall  not  only  be 
null,  but  shall  be  considered  an  offence  against  the  public  safety. 
The  said  register  shall  be  delivered,  enclosed  and  locked,  to  the 
secretary  of  the  respective  ayuntamiento. , 

Art.  30.  On  Sunday,  the  d9th  of  April,  aforesaid,  each  ayimta- 
miento  shall  convene  in  their  respective  town  halls  in  public  session. 
In  their  presence,  the  president,  tellers,  and  secretary  of  the  municipal 
assemblies  being  also  present,  the  register  shall  be  opened,  and,  in 
view  of  all  present,  a  general  list  shall  be  formed  alphabetically, 
comprising  all  the  candidates,  and  number  of  votes  they  have  received! 

Art.  31.  The  said  list,  and  the  act  of  the  corporation  that  shall  be 
drawn  up  relative  to  the  subject,  shall  be  signed  by  the  president  of 
the  ayuntamiento,  and  secretary  of  the  same,  and  the  secretaries  of 
the  assemblies.  Two  copies  of  the  aforesaid  list  shall  then  be  drawa 
off,  authenticated  by  the  same  persons,  one  of  which  shall  be  imme- 
diately posted  in  the  most  public  place,  and  the  other  delivered  with 
the  corresponding  official  letter,  signed  by  the  president  of  the  ayunta- 
miento, to  two  individuals  whom  the  said  corporation  shall  appoint 
from  its  own  body,  who  shall  repair  to  join  those  commissioned  by 
the  other  ayuntamientos  in  order  to  make  the  general  adjustment  and 
computation  of  the  votes. 

Art.  32.  On  Sunday,  the  13th  of  May,  the  persons  commissioned 
by  the  ayuntamientos  shall  present  themselves,  with  their  certificates 
01  appointment,  to  the  chief  of  police,  and  in  his  default,  to  the  first 
alcalde  of  the  capital  of  the  district;  and  the  latter,  or  second  alcalde, 
as  the  case  may  be,  presiding,  they  shall  meet  in  the  town  halls  in 
publix^  session,  and  in  view  of  all  the  lists,  shall  form  a  general  list  of 
the  persons  chosen  district  electors  by  the  citizens  of  the  respective 
district,  stating  the  number  of  votes  they  have  received,  and  the 
places  of  their  residences. 

Art.  33.  In  order  to  make  the  general  computation  of  votes,  four 
persons  commissioned,  at  least,  shall  be  present.  In  districts  wherein 
this  number  cannot  meet,  the  ayuntamiento  of  the  capital  town  shall 
choose  from  their  own  body  the  persons  wanting  to  complete  the  same. 

Art.  34.  The  citizens  who,  on  this  general  inquiry,  shall  prove  to 
have  the^greatest  number  of  votes  in  the  list,  shall  be  constitutionally 
chosen  electors.  In  case  of  a  tie  between  two  or  more  persons,  it 
shall  be  decided  by  lot. 

Art.  35.  The  list  aforesaid,  and  act  relative  to  the  subject,  shall  be 
signed  by  the  president,  commissioners,  and  the  secretary  of  the 
ayuntamiento  of  the  capital  of  the  district.  Copies  of  both  shall  be 
drawn  off,  authenticated  by  the  same  persons,  and  transmitted  by  the 
president  to  the  permanent  deputation  of  congress,  to  the  governor  of 
the  state,  and  to  the  ayuntamientos  within  the  precincts  of  the  district. 
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Art.  36.  The  said  president  shall  transmit  forthwith  the  corres^ 
ponding  official  letter  to  the  electors  chosen,  in  order  that  they  may 
meet  in  the  capital  of  the  district  on  a  day  hereinafter  specified  for 
the  purpose  of  holding  the  electoral  assembly  of  the  same. 

Paragraph  Second. 
District  Electoral  Assemblies. 

Abt.  37.  The  district  electoral  assemblies  shall  be  composed  of  the 
electors  chosen  by  the  citizens  in  the  mtmicipal  assemblies,  who  shall 
meet  in  the  capital  of  the  respective  district,  to  choose  the  deputy  or 
deputies,  corresponding  thereto,  to  meet  in  congress  as  representatives 
of  the  state. 

Art.  38.  Said  assemblies  shall  be  holden  fifteen  days  from  and 
after  the  general  computation  of  votes  as  specified  in  article  32 — the 
electors  convening  in  the  town  halls  or  in  the  building  considered 
most  appropriate  for  so  solemn  an  act,  with  open  doors,  and  without 
any  guard.  No  person,  to  whatever  class  he  may  belong,  shall 
present  himself  armed  in  said  assemblies. 

Art.  39.  They  shall  be  presided  by  the  chief  of  police,  and  in  his 
default,  by  the  first  alcalde  of  the  capital  of  the  district;  commencing 
their  sessions  by  choosing,*  by  majority  of  vote,  from  their  own  body 
one  secretary  and  two  tellers;  the  president  shall  th^n  cause  the  cre- 
dentials of  the  electors  to  be  read,  which  shall  be  the  official  letters 
wherein  they  were  notified  of  their  appointment. 

Art.  40.  The  president  shall  then  ask  if  there  be  any  legal  nullity 
on  the  part  of  any  elector  for  his  being  such,  and  if  it  be  proved  at  the 
instant  that  there  is,  the  electors  shall  lose  the  right  of  voting.  The 
president  shall  then  also  ask  if  there  has  been  bribery,  subornation,  or 
force  for  the  election  to  result  in  favor  of  a  particular  person — and 
should  it  be  immediately  proved  that  there  has,  the  delinquents  shall 
be  deprived  of  a  voice  active  and  passive,  and  false  accusers  shall 
siifier  the  same  penalty.  Doubts  that  occur,  in  either  case,  shall  be 
determined  by  the  assembly  in  the  manner  specified  in  article  26. 

Art.  41 .  Immediately  afterwards,  the  electors  present  shall  proceed 
to  make  choice  of  the  deputies  corresponding  to  the  district^  and  the 
same  shall  be  elected  one  by  one  by  ballot.  Each  elector  shall  drop 
his  vote  in  an  urn  placed  upon  a  table  at  the  foot  of  a  crucifix,  after 
having  made  oath  before  the  crucifix,  the  president  holding  Jhe  same 
in  his  hands,  that  in  vpting  for  deputies  to  congress,  he  will  give  his 
vote  to  citizens  possessing,  in  his  opinion,  the  qualifications  of  integ- 
rity, sound  information,  and  a  well  known  steady  attachment  to  the 
national  independence. 

Art.  42.  The  votes  having  been  given  in,  the  president,  tellers,  and 
secretary  shall  count  the  same,  and  the  citizen  who  has  received  more 
than  one  half  the  number  of  votes  shall  be  constitutionally  elected 
deputy.    The  president  shall  declare  each  election.    Should  no  one 
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ha^e  received  the  absolute  majority,  the  two  who  have  obtained  the 
greatest  number  shall  be  run  in  a  second  balloting.  Should  those  re- 
ceiving a  like  respective  majority  be  more  than  two  persons,  they 
shall  all  be  run  in  the  second  balloting,  and  the  same  shall  be  done 
when  no  one  receives  this  majority,  but  all  an  equal  number  of  votes. 
In  all  these  cases,  the  candidate  who  receives  the  majority  of  votes 
shall  be  elected,  and  should  there  be  a  tie,  the  balloting  shall  be  re- 
peated once  only;  and  should  there  again  be  a  tie,  it  shall  be  deter- 
mined by  lot. 

Art.  43.  Should  one  individual  only  receive  the  respective  ma- 
jority, and  two  or  more  persons  an  equal  number  of  votes,  but  greater 
than  that  of  all  the  others,  to  decide  which  of  the  latter  shall  run  in 
a  second  balloting  with  the  former,  there  shall  be  a  separate  balloting 
between  them,  and  the  one  who  receives  a  majority  shall  enter  in 
competition  with  the  person  who  received  the  respective  majority. 
In  the  event  of  a  tie,  the  balloting  shall  be  repeated;  and  should  there 
again  be  a  tie,  it  shall  be  decided  by  lot.  In  the  second  balloting 
between  the  person  who  received  the  respective  majority  over  the 
whole  and  his  rival,  the  provision  contained  in  the  last  part  of  the 
preceding  article  shall  be  observed. 

Art.  44.  When  one  person  only  receives  the  respective  majority, 
and  all  the  others  an  equal  number  of  votes,  to  determine  which  of 
the  latter  shall  run  in  a  second  balloting  with  the  former,  the  same 
shall  be  done  with  respect  to  those,  between  whom  there  is  a  tie,  as 
provided  for  this  object  in  the  foregoing  article:  and  also  to  determine 
which  of  the  rival  candidates  shall  be  elected  deputy,  the  provision 
of  the  last  part  of  the  same  article  shall  be  observed. 

Art.  45.  The  election  of  deputies  proprietors  having  closed,  that 
of  the  supletories  shall  immediately  follow  in  the  same  manner  and 
form;  and  the  latter  having  also  terminated,  a  list  containing  the 
names .  of  all  the  deputies  elected,  signed  by  the  secretary  of  the 
respective  assembly,  shall  be  immediately  posted  in  the  most  public 
place.  The  president  and  all  the  electors  shall  sign  the  electoral  act, 
and  the  former,  the  tellers,  and  the  secretary  shall  transmit  copies, 
authenticated  by  themselves,  to  the  permanent  deputation  of  congress, 
to  the  governor  of  the  state,  and  to  all  the  ayuntamientos  of  the  dis- 
trict. Said  assemblies  having  performed  the  ^tXs  prescribed  in  this 
law,  shall  immediately  dissolve;  any  other  act  in  which  they  inter- 
fere shall  be  null,  and  moreover  reputed  as  an  attempt  against  the 
public  ssvfety. 

Art.  46.  The  president  shall  also  seasonably  despatch  the  corres- 
ponding official  letter  to  the  deputies,  proprietors  and  supletories, 
accompanied  by  an  attested  copy  of  the  act,  to  serve  them  as  a  cre- 
dential of  their  election. 

Art.  47.  No  citizen  shall  be  allowed  to  excuse  himself,  in  any  way 
or  under  any  pretext,  from  discharging  the  duties  spoken  of  in  the 
present  section. 
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Section  Fourth. 

ELECTION  OF  OOVERNOR,  VICE  GOVERNOR,  AND  COUNCILLORS.    . 

Art.  48.  On  the  day  following  the  election  of  deputies  to  congress, 
the  district  electoral  assemblies,  all  and  each  one  of  the  same,  shall 
choose  a  governor,  vice  governor,  three  councillors  proprietors  and 
two  supletories;  and  the  said  election  shall  be  conducted  in  the  man- 
ner prescribed  by  articles  41,  42,  43,  and  44. 

Art.  49.  The  aforesaid  election  having  closed,  a  list  of  the  names 
of  those  elected,  and  stations  to  which  they  are  chosen,  signed  by  the 
secretary  of  the  respective  assembly,  shall  be  immediately  posted  in 
the  most  public  place.  The  acts  shall  be  signed  by  the  president  and 
the  electors,  and  attested  copies  thereof,  authenticated  by  the  said 
president,  secretary,  and  tellers,  shall  be  transmitted,  enclosed  in  a 
certified  sheet,  to  the  permanent  deputation. 

Art.  50.  On  the  day  the  first  ordinary  sessions  of  congress  are 
opened,  the  person  who  was  president  of  the  permanent  deputation 
at  the  time,  shall  present  the  attested  copies  aforesaid,  and  after  being 
read,  congress  shall  appoint  a  conimittee  from  their  own  body  to 
whom  they  shall  be  passed,  in  order  that  said  committee  may  revise 
the  same,  and  report  thereon  within  the  third  day. 

Art.  51.  On  the  day  aforesaid,  congress  shall  proceed  to  determine 
the  elections  made  by  the  districts,  and  compute  the  votes. 

Art.  52.  The  individual  who  receives  the  absolute  majority  of 
votes  of  the  district  electoral  assemblies,  to  be  computed  according  to 
the  whole  number  of  voters  composing  the  same,  shall  be  governor, 
vice  governor,  or  councillor,  as  the  election  under  consideration 
may  be. 

Art.  53.  Should  no  person  have  the  majority  aforesaid,  congress 
shall  elect  for  these  offices  one  of  the  two  or  more  individuals  who 
have  the  greatest  number  of  votes;  and  the  same  shall  be  done  when 
no  one  has  this  respective  majority  all  standing  equal  in  votes. 

Art.  54*  Should  one  person  only  receive  the  respective  majority, 
and  two  or  more  an  equal  number  of  votes,  but  greater  than  that  of 
all  the  others,  congress  shall  elect  one  person  from  among  the  former, 
who  shall  be  run  in  competition  for  the  election  with  the  person  who 
received  the  respective  majority. 

Art.  55.  In  the  event  of  a  tie,  the  balloting  shall  be  repeated  once 
only,  and  should  there  again  be  a  tie,  shall  be  determined  by  lot. 

Section  Fifth. 

COAHUILTEXIANS  AND  CITIZENS  (FREKMEN)  OF  COAHUILA  AND  TSXAF. 

Art.  5Q.  The  following  shall  be  Coahuiltexians: 
1st.  All  men  born  and  domiciliated  in  the  territory  of  the  state, 
and  the  children  of  ttie  same. 
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2d.  All  those  born  in  an/ other  part  of  the  territory  of  this  repub- 
lic, who  shall  become  domiciliated  in  the  state. 

3d.  Foreigners,  of  whatever  nation,  legally  established  in  the  state 
at  the  present  time. 

4th.  Foreigners  who  obtain  from  congress  letters  of  citizenship,  or 
who  are  or  shall  be  domiciliated  in  the  state  according  to  the  laws 
that  shall  be  enacted,  as  soon  as  the  general  congress  shall  issue  the 
general  statute  of  naturalisation,  which,  agreeably  to  the  27th  pre- 
rogative conferred  on  the  said  congress  by  the  constitution,  ought  to 
be  established. 

Art.  57.  The  following  shall  be  freemen  of  Coahuila  and  Texas: 

1st.  All  men  born  in  the  state  and  domiciliated  in  any  part  of  the 
territory  thereof. 

2d.  All  the  citizens  of  the  otheif  states  and  territory  of  the  republic 
as  soon  as  they  are  domiciliated  in  the  state. 

3d.  All  sons  of  Mexican  citizens,  even  should  they  be  born  out  of 
Mexican  territory,  provided  they  become  domiciliated  in  the  state. 

4th.  Foreigners  who,  already  enjoying  the  rights  of  Coahuiltex- 
ians,  shall  obtain  special  letters  of  citizenship  from  congress.  The 
laws  shall  prescribe  the  qualifications  and  conditions  for  granting 
them  the  same. 

Abt.  58.  Those  bom  within  the  territory  of  the  republic,  and 
foreigners  domiciliated  therein  (except  minors)  at  the  time  the  political 
liberties  of  the  country  were  proclaimed,  who  did  not  remain  faithful 
to  the  cause  of  its  independence,  but  emigrated  to  a  foreign  country 
or  dependency  of  Spain,  shall  be  neither  Coahuiltexians  nor  citizens 
of  Coahuila  and  Texas. 

Art.  59.  The  rights  of  citizenship  shall  be  forfeited: 

1st.  By  becoming  naturalised  in  a  foreign  country. 

2d.  By  accepting  office,  pension,  or  title  from  a  foreign  govern- 
ment without  permission  from  congress. 

3d.  By  receiving  executory  sentence  wherein  corporal  or  disgrace- 
ful punishment  is  imposed. 

4th.  By  a  person  selling  his  vote,  or  buying  that  of  another  for 
himself  or  a  third  person,  whether  in  popular  assemblies,  or  in  any 
other;  and  by  violation  of  public  trust  in  the  said  assemblies,  whether 
by  those  who  are  presidents,  or  secretaries,  or  tellers,  or  those  dis- 
charging any  other  public  function. 

5th.  By  having  resided  five  years  in  succession  without  the  terri- 
tory of  the  republic,  without  a  commission  from  the  general  govern- 
ment or  that  of  the  state,  or  without  license  from  the  latter. 

Art.  60.  A  person  who  forfeits  the  rights  of  a  citizen,  cannot  re- 
cover the  same,  unless  reinstated  therein  by  congress. 

Art.  61.  The  exercise  of  the  said  rights  shall  be  suspended: 

1st.  For  moral  or  physical  disability,  after  judicial  investigation. 

2d.  For  not  having  attained  the  age  of  twenty-one  years,  except 
married  persons,  who  shall  enjoy  the  said  rights  from  the  time  they 
marry,  whatever  be  their  age.  * 
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Sd.  Fof  being  debtor  to  the  public  fund^  the  time  of  payment  bar- 
ing expired^  and  payment  having  been  d^mdnded. 

4th.  For  being  under  crimidal  prosecucion^  until  the  accused  shall 
be  acquitted,  or  sentenced  to  a  punishment  not  corporal  nor  dis- 
graceful. 

5th.  For  having  no  employment,  trade,  or  known  way  of  support 

6th.  For  not  being  able  to  read  or  write;  but-this  provision  shall 
not  take  effect  until  after  the  year  IS50,  and  with  respect  to  those  who 
shall  enter  on  the  exercise  of  the  rights  of  citizens  after  that  time. 

Abt.  62.  Only  for  the  causes  specified  in  articles  59^  and  61,  shall 
the  rights  of  a  citizen  be  suspended. 

Art.  63.  None  but  citizens  in  the  exercise  of  their  rights^  shall 
vote  for  officers  of  the  state  in  cases  designated  by  law,  and  such  only 
shall  be  elected  to  the  said  offices  and  all  others  of  the  state. 

Art.  64.  That  this  decree  may  more  easily  become  known,  even 
ki  the  smallest  towns,  and  that  the  same  may  be  strictly  and  promptly 
executed,  the  executive  shall  accompany  therewith  such  instructions 
as  he  shall  deem  necessary. 

For  the  fulfilment  thereof,  the  vice  governor  of  the  state,  pro  tern, 
flihall  cause  the  same  to  be  printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  23d  of  March,  1827. 


No.  32. 
Internal  Regulations  of  Congress. 


DECREE  No.  33. 

Change  o/ih€ present  ^yunfamienios  agreeably  to  the  Consiiiution 

of  the  Slate. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  in  consideration  of 
the  arrangement  made  by  decree  No.  27,  bearing  date  the  28th  of 
November,  1826,  and  desiring  that  the  present  ayuntamientos  be 
renewed  in  accordance  \ith  the  constitution  of  said  state,  at. the 
earliest  possible  period,  has  thought  proper  to  decree: 

Art.  1.  On  Sunday  immediately  following  the  publication  of  the 
constitution,  meetings  of  the  municipal  electoral  assemblies  mentioned 
in  article  161  of  the  constitution,  shall,  for  this  time,  be  called;  and, 
on  the  first  Sunday  and  second  Monday  following,  the  present  ayun- 
tamientos shall  open  their  registers  for  the  election  of  a  new  board. 

Art.  2.  In  each  of  the  assemblies  aforesaid,  three  lists  shall  be 
formed:  one  for  setting  down  the  names  of  persons  chosen  for  alcaldes, 
with  their  distinction  of  1st,  2d,  and  3d;  another  for  regidores,anda 
third  for  syndicoa:  likewise  in  isach  observing  the  same  distinction. 
I^Art.  3.  In  towns  that  contain  a  population  of  one  thousand  souls^ 
Vol,  I.— 62 
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but  which  have  had  an  ayuntatniento  UDtil  the  present,  ar^  likewise 
in  those  containing  in  their  .limits  from  one  to  two  thousand  five  hun- 
dred, there  shall  be  one  alcalde,  two  regidores^and  one  syndic:  and  in 
those  containing  from  this  number  to  five  thousand,  one  alcalde,  four 
regidores,and  one  syndic;  and  from  this  to  ten  thousand,  two  alcaldes, 
six  regidores,  and  two  syndics;  from  this  to  twenty  thousand,  three 
alcaldes,  six  regidores,  and  two  syndics. 

Art.  4.  The  two  days  of  election,  whereon  the  registers  are  to  be 
kept  open,  having  expired,  the  president,  tellers,  and  secretary  of 
each  assembly  shall  count  the  votes  received  by  each  citizen  in  the 
lists,  and  after  casting  up  the  same,  shall  sign  the  lists,  and  deliver  the 
same,  enclosed  unde^r  lock  and  key,  to  the  secretary  of  the  ayuntami- 
ento» 

Art.  5.  On  the  Sunday  next  following  the  election  aforesaid,  the 
ayuntamiento  shall  convene  in  their  town  halls,  the  presidents,  tellers, 
and  secretaries  of  the  assemblies  also  being  present,  and  with  all  the 
lists  before  them,  shall  form  three  general  lists,  setting  down  in  one, 
the  names  of  all  the  persons  who  received  votes  for  alcaldes,  begin- 
ning with  the  one  who  received  the  most  votes,  and  continuing  in 
that  manner,  another,  of  those  who  received  votes  for  regidores,  in  the 
same  manner;  and  a  third,  of  those  for  whom  votes  were  given  for  syn- 
dics, in  the  same  order. 

Aht.  6.  Should  a  person  at  the  same  time  receive  votes  for  alcalde, 
regidor,  and  syndic,  he  shall  be  entered  only  on  the  list  wherein  he  re«> 
ceives  the  most  votes;  should  he  in  two  or  more  lists  receive  an  equal 
number,  he  shall  accept  the  office  of  alcalde  in  preference  to  that  of 
regidor,  and  the  latter  in  preference  to  that  of  syndic 

Art.  7.  The  president  of  the  ayuntamiento,  and  all  the  secretaries  of 
the  assemblies,  shall  sign  the  three  lists  aforesaid,  and  draw  off  two 
copies  thereof;  one  of  which,  authenticated,  shall  be  transmitted  to  the 
executive,  and  the  other  posted  in  the  most  public  place.  The  origi- 
nal lists  shall  be  lodged  in  the  archives. 

Art.  8.  The  president  of  the  ayuntamiento  shall  give  official  notice 
of  their  election  to  those  chosen  td  municipal  officers,  in  accordance 
with  article  165  of  the  constitution. 

Art.  9.  The  ayuntamientos,  for  this  time,  shall  be  totally  renewed, 
and  members  of  the  present  board  can  be  re-elected. 

Art.  10.  Those  elected,  utiloss  physically  impeded,  cannot  fail  to 
take  possession  of  office  on  the  day  appointed;  they  can  afterwards 
manifest  to  the  executive  any  reasons  they  think  they  have  for  not 
serving  the  same. 

Art.  11.  Those  newly  chosen  shall  take  possession  of  office  on 
the  first  day  of  festival  after  the  Sunday  specified  iu  article  five  of 
this  decree,  and  shall  take  the  oath  prescribed  in  article  230  of  the 
constitution,  before  the  president  of  the  ayuntamiento  that  retires  from 
office. 

Art.  12.  For  the  population  specified  in  article  158  of  the  consti- 
tution, the  election  of  commissaries  and  syndics  shall  be  made  by  the 
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same  assemblies,  at  .the  same  time  and  in  the  same  manner  and  form, 
as  that  of  the  ayuntamientos — their  oath  and  possession  of  office  shall 
be  in  accordance  with  the  provision  of  the  preceding  articles.  Per- 
sons only  who  reside  in  the  respective  towns  shall  be  eligible  to  the 
aforesaid  offices. 

For  its  fulfilment,  the  governor  of  the  state,  pro  tem;,  shall  cause  it 
to  be  printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  14th  of  April,  1827. 


DECREE  No.  34. 

Salary  and  Viaticum  of  the  Deputies  of  the  Constitutional 

Congress. 

The  Constituent  Congress  of  the  state  of  Coahulia  and  Texas,  has 
thought  proper  to  decree: 

Art*  1.  The  deputies  to  the  congress  of  the  state  shall  (each)  re- 
ceive out  of  the  treasury  of  the  latter,  a  monthly  salary  of  one  hun- 
dred dollars  during  the  time  of  session. 

Art.  2.  For  the  journey  to  and  from  the  capitol,  computing  from 
the  place  of  their  residence,  they  shall  receive  at  the  rate  of  ten  rials 
for  every  league. 

Art.  3.  Tfieir  salary  shall  date  from  the  time  their  credentials  shall 
be  approved  by  congress. 

Art.  4.  The  deputies  supletories  shall  receive  the  same  pay  as  the 
deputies  proprietors. 

For  the  fulfilment  thereof,  the  governor  of  the  state,  pro  tempore, 
shall  cause  the  same  to  bo  printed^  published  and  circulated.  , 

Given  in  SaltiUo,  on  the  19th  of  May,  1827. 


DECREE  No.  35. 

Jlrtieks  4^  and  47  of  Decree  No,  32,  reformed. 

The  Constituent  Congress  of  the  state  of  Coahuila  and  Texas,  in  or- 
der that  the  internal  regulations  to  be  used  by  the  Constitutional 
Congress  may  be  rendered  in  conformity  to  the  constitution  of  said 
state,  has  thought  proper  to  reform  the  articles  46  and  47  in  the 
following  manner: 

Art.  46.  The  session  shall  open  at  ten  o'clock  A.  M.,  and  five  de- 
puties present,  shall  constitute  a  quorum  for  the  object  aforesaid,  for 
reading  the  act,  and  for  the  first  and  second  reading  of  propositions 
and  reports;  and  six  shall  be  sufficient  for  communicating  the  corres- 
pondence and  substantiating  expedients  that  newly  offer,  and  gene- 
rally to  discuss  any  project  or  scheme;  but  to  declare  that  a  vote  can 
be  taken,  and  other  resolutions  adopted,  not  here  expressed,  the  con- 
rurrence  of  the  absolute  majority  shall  be  expressly  required. 

Art.  47.  For  deliberatuig  upon  subjects,  in  the  judgment  of  con- 
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gress  of  very  great  and  serious  importance,  and  upon  all  projects  of 
law  or  decree,  two-thirds  of  the  members  shall  be  required. 

For  its  fulfilment,  the  governor  of  the  state, /iro  tern,  shall  cause  it 
to  be  printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  19th  of  May,  1827. 


DECREE  No.  36. 

Foreign  commodiiiea  changed  in  their  form  by  any  manufaciur^ 
ing  process  in  the  republic^  to  be  examined  and  valued  for  pay-- 
ment  of  duties  in  the  custom-house  of  the  state^  the  same  as  the 
effects  of  the  country. 

The  Congress  of  the  state  of  CoahuUa  and  Texas  has  thought  proper 
to  decree  as  follows: 

All  foreign  goods  which  receive  a  new  form  in  this  republic  by 
means  of  mechanical  industry,  thereby  acqiuring  an  increase  of  value 
in  the  market  where  they  are  sold,  over  that  assigned  the  same  by  the 
general  tariff  in  the  place  where  they  sure  introduced,  shall  be  consid- 
ered in  the  custom-houses  of  the  state,  and  valued  in  the  invoice  the 
same  as  the  effects  of  the  country. 

For  its  fulfilment,  the  governor  of  the  state, /^ro  /em.^  shall  cause  it 
to  be  printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  2dd  of  May,  1827. 


No.  37. 


Regulations  to  be  observed  in  the  administration  of  the  towns  as 
regards  the  political  economy  thereof. 


DECREE  No.  38. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Akt.  1.  On  the  24th  instant,  at  10  o'clock,  A.  M.,  congress  shall 
convene  and  choose  the  regular  deputies  proprietors  and  one  supletory, 
who  are  to  compose  the  permanent  deputation  stated  in  article  88  of 
the  constitution. 

Art.  2.  On  the  same  day  at  half  past  eleven,  the  ayuntamiento 
and  the  state  officers  shall  meet  in  the  galleries  of  the  capitoL 

Abt.  3.  The  governor  shall  then  present  himself,  accompanied  by 
the  members  of  the  council,  and  they  shall  be  received  agreeably  to 
the  regulations.  The  governor  shall  take  his  appropriate  seat,  and 
the  councillors  shall  unite  with  the  deputies. 

AflT.  4.  The  governor  shall  then  deliver  a  message,  discoursing  on 
the  state  of  affairs,  to  whi6h  the  president  of  congress  shall  make  a 
summary  reply,  and  conclude  by  declaring  the  sessions  closed. 
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The  governor  of  the  state,  j^ro  iem.  shall  cause  the  same  to  be  print- 
ed,  published,  and  circulated,  for  the  fulfilment  thereof. 
Given  at  Saltillo,  on  the  20th  of  June,  1S27. 


DECREE  No.  39. 
Law  for  the  Regulation  oj*  Justice. 


DECREE  No.  40. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  desirous  that  the 
mining  districts  of  the  state  may  have  every  support  consistent  with 
the  present  from  of  government,  and  that  the  inhabitants  of  the 
said  districts  be  provided  therein  with  all  suitable  assistance  for 
promoting  the  increase  and  prosperity  of  mining,  has  thought  pro- 
per to  decree: 

Art.  1.  In  the  mining  district  of  the  valley  of  Santa  Rosa  there 
shall  be  a  mining  deputation,  to  consist  of  the  alcalde,  or  person  of- 
ficiating in  his  stead,  and  two  of  the  inhabitants,  to  be  chosen  by  the 
ayuntamiento  of  said  valley  by  absolute  majority  of  vote;  the  said 
election  shall  take  place,  in  the  present  instance,  immediately  after  the 
publication  of  this  decree,  and  in  future  on  the  first  day  after  the 
ayuntamiento  takes  possession  of  office.  Ties  in  the  said  elections 
shall  be  determined  by  lot. 

Art.  2.  At  the  time  designated  in  the  preceding  article,  and  in  the 
same  manner,  two  deputies  supletories  shall  likewise  be  chosen  to  fill 
the  place  of  the  proprietors  in  case  of  moral  or  physical  disability. 
Both  shall  be  annually  renewed  in  one  half  their  number,  by  cessation 
from  office  at  the  close  of  the  first  year  on  the  part  of  those  last  chosen. 
No  member  of  the  ayuntamiento,  or  person  serving  any  municipal 
office  shall  be  elected,  until  two  years  after  retiring  from  office. 

Art.  3.  The  members  of  the  mining  deputation  shall  possess  the 
qualifications  prescribed  in  article  1 60  of  the  constitution.  Their  style 
of  address  as  a  body  shall  be  that  of  seiloria,  officially  only;  and  on 
public  ceremonies  they  shall  seat  themselves  in  union  with  the  ayun- 
tamiento^ wearing  a  yellow  sash  for  purpose  of  distinction. 

Art.  4.  The  persons  chosen  shall  enter  on  the  duties  of  office  on 
the  first  holiday  following  their  election,  and  shall  take  the  oath 
specified  in  article  120  of  the  constitution,  before  the  alcalde  or  person 
acting  in  his  place. 

Art.  5.  The  ayuntamiento  shall  transmit  a  copy  of  the  electoral 
act  to  the  governor,  for  the  corresponding  approval,  in  case  no  nullity 
or  substantial  defect  be  contained  therein. 

Art.  6.  Those  chosen  cannot  decline  the  office,  but  should  they 
consider  they  have  just  catise  for  so  doing,  they  shall  apply  to  the 
governor  for  his  decision,  discharging  the  duties  of  office  during  the 
investigation  of  the  subject. 
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Art.  7.  Persons  who  serve  these  stations  may  be  re-elected,  but 
not  obliged  to  serve^and  the  same  shall  not  be  chosen  -to  aymitami- 
ental  offices  mitU  two  years  after  serving  in  the  deputation. 

Art.  8.  In  the  annual  renewal  of  supletory,  the  one  who  retires 
from  office  may  be  elected  deputy,  unless  the  same  shall  have  supplied 
the  legal  default  of  the  proprietors  the  term  of  six  months. 

Art.  9.  On  nomination  of  three  by  the  respective  ayuntamiento, 
the  deputation  shall  appoint  commissioners,  of  good  character,  in  min- 
ing districts  that  ari^  now  or  shall  be  hereafter  discovered  without  their 
own  to  take  cognissmce  in  such  matters  as  the  former,  agreeably  to 
their  powers,  shall  commit  to  their  charge. 

Art,  10.  With  respect  to  the  general  administration  of  mining,  be- 
sides (he  provision  of  the  preceding  article,  they  shall  possess  the  attri- 
butes marked  out  and  denned  in  the  mining  ordinances;  formal  an- 
nouncements and  records  of  search  and  discovery,  shall  be  made  be- 
fore the  said  deputation,  or  commissioners  thereof:  but,  in  all  contested 
cases,  they  shall  withhold  cognisance,  and  transmit  the  same  accom- 
panied by  a  statement  of  the  preceding  facts  and  circumstances,  to 
the  primary  judge  of  the  district  wherein  the  mine  is  situated. 

Art.  11.  On  the  first  of  December,  yearly,  the  deputation  shall  re- 
port to  the  executive  on  the  state  of  the  mines  and  miners,  proposing 
whatever  in  their  opinion  may  tend  to  restore,  preserve,  and  promote 
the  prosperity  of  the  ifnines.  The  same  shall  also  report  the  quantity 
of  silver  produced,  amount  of  mercury  consumed,  number  of  mines 
in  operation,  of  those  abandoned,  (stating  the  causes,)  as  well  as  mines 
newly  discovered,  and  those  restored  to  new  operation;  demanding 
of  each  commissioner,  for  this  object,  the  attested  copies  and  other 
documents  required.  Said  report  shall  be  communicated  to  congress, 
in  order  to  dictate  such  measures  as  the  same  shall  deem  proper. 

Art.  12.  The  deputation,  in  their  correspondence  with  the  gover- 
nor, shall  conduct  the  same  directly. 

Art.  13.  In  the  other  parts  of  the  state  where  new  veins  are  dis- 
covered, or  abandoned  mines  found,  the  district  judges  shall  maintain 
the  annimciations  and  records  of  discovery  that  shall  offer^  until  the 
persons  interested  can  apply  to  the  deputation. 

Art.  14.  The  fees  for  announcement,  and  for  recording  a  descrip- 
tion of  the  mine  discovered;  for  giving  possession,  and  for  survey,  and 
all  other  operations  connected  with  the  subject,  shall  be  collected  ac- 
cording to  the  fee  bill  which  shall  be  formed  by  congress,  and  that 
used  by  the  deputation  of  the  Real  de  Catorce,  shall  govern  during 
the  interval. 

Art.  15.  The  Spanish  statute  or  system  of  mining  laws,  so  far  as 
the  same  is  nqt  opposed  to  the  constitution  and  laws  of  the  state,  shall 
be  observed. 

Art.  16.  The  executive  shall  direct  that  part  of  the  archives  rela- 
tive to  the  mines  of  the  state,  to  be  collected  and  handed  over  to  the 
deputation. 

Art.  17.  The  members  of  the  deputation  shall  be  responsible  for 
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abuse  comTnitted  in  the  exercise  of  their  functions,  and  shall  be  under 
immediate  subjection  to  the  governor. 

For  its  fulfilment,  the  governor  of  the  state^joro  iem,,  shall  cause  it 
to  be  printed,  published  and  circulated. 

Given  at  Saltillo,  on  the  22d  of  June,  1827. 


DECREE  No.  41. 

The  Congress  of  the  State  of  Coahuila  and  Texas,  desirous  of  coin- 
ciding with  the  measures  now  becoming  general,  relative  to  pro- 
hibiting European  Spaniards  from  holding  office  in  the  republic  of 
Mexico,  so  long  as  Spain  shall  not  acknowledge  the  independence 
of  the  former,  and  conformiog  to  the  verdict  of  public  opinion 
clearly  declared  on  that  subject,  has  thought  proper  to  decree: 

Art.  1.  No  native  of  the  Spanish  dominions  shall  exercise  any 
office  or  trust,  such  as  it  belongs  to  the  high  civil  officers  of  the  state 
to  fill,  so  long  as  Spain  shall  not  acknowledge  the  independence  of  this 
republic. 

Art.  2.  The  provision  of  the  preceding  article  shall  embrace  the 
ecclesiastical  offices  and  trusts  of  the  secular  and  regular  clergy,  so  far 
as  regards  the  exercise  of  their  attributes. 

Art.  3.  Sons  of  Mexicans  who  may  have  been  bom  in  Spain,  and 
are  now  living  in  the  state,  shall  not  be  included  in  the  preceding 
articles. 

Art.  4.  The  executive  shall  cause  parish  priests  and  missionaries 
to  withdraw  from  their  respective  stations  during  the  time  established 
in  article  1st. 

Art.  5.  Officers  separated  by  virtue  of  this  law  shall  receive  half 
pay,  should  they  hold  their  offices  in  their  own  right,  and  should  they 
not,  they  shall  be  fully  replaced  by  others. 

Art.  6.  Offices  left  vacant  in  consequence  of  the  provision  con- 
tained in  this  law,  shall  be  filled  provisionally  and  according  to  the 
laws. 

Art.  7.  For  curates  whom  the  executive  shall  remove  in  confor- 
mity to  the  provision  of  article  4,  a  coadjutor  shall  be  appointed,  who 
shall  receive  the  cusotmary  compensation,  and  the  person  suspended 
his  corresponding  emolument. 

For  its  fulfilment,  the  governor  of  the  state,  pro  iemporcy  shall 
cause  it  to  be  printed,  published  and  circulated 

Given  at  Sahillo,  on  the  23d  of  June,  1827. 


480  Laws  and  Decrees  of  CoahuHa  and  Texas,    [Book  V. 

m 

DECREE  No,  1, 

OF  THE  CONSTITUTIONAL  CONGRESS. 

Election  of  OovernoTf  Vice  Governor  and  Councillors. 

The  Constitutional  Congress  of  the  state  of  Coahuila  and  Texas, 
exercising  the  2d,  3d,  and  4th  prerogatives  granted  the  same  by 
article  97,  section  4,  title  1  of  the  constitution,  and  having  noade, 
in  pursuance  thereof,  the  general  examination  of  votes  which  the 
several  candidates  for  governor,  vice  governor,  and  voters  of  the 
executive  council  have  received  in  the  electoral  district  assem- 
blies, conformably  to  the  provision  of  article  132,  section  4,  title  2, 
and  no  one  having  received  the  absolute  majority  required  by 
article  133,  proceeded  to  the  respective  choice  of  the  aforesaid 
officers,  and,  having  performed  the  election  in  the  manner  and 
form  as  prescribed  in  articles  134,  135,  and  136,  in  virtue  thereof 
decrees: 

Art.  1.  Jose  Maria  Viesca  is  elected  governor  of  the  state  of 
Coahuila  and  Texas. 
Art.  2.  Victor  Blanco  is  elected  vice  governor  of  said  state. 
Art.  3.  Santiago  de  Valle,  Dionicio  Elisondo,  and  licentiate  Jose 
Ignacio  de  Cardenas,  are  elected  councillors  proprietors. 

Art.  4.  Antonio  Pereira  and  Cayetano  Ramos  are  likewise  elected 
councillors  supletories. 

Art.  5.  In  accordance  with  article  15  of  the  law  of  convocation 
of  March  23d,  the  persons  elected  shall  present  themselves  on  the 
1st  of  August  next,  to  take  the  oath  the  constitution  prescribes,  and 
to  take  possession  of  office.  ^ 

For  its  fulfilment,  the  governor  of  the  state,  pro  tern.  shaU  cause  it 
to  be  printed,  published  and  cu'culated.    • 
Given  in  Saltillo,  on  the  4th  of  July,  1827. 

JOSE  IGNACIO  SANCHEZ  NAVARRO, 

President. 
JOSE  ANTONIO  TIJERINA,  Deputy  Sec'sf. 
JOSE  FRANCISCO  MADERO,  Dep.  Sec'y. 


DECREE  No.  2. 

The  Constitutional  Congress  of  the  State  of  Coahuila  and  Texas  has 
thought  proper  to  decree: 

Art.  1.  The  cock-pit  location  of  the  whole  state  shall  be  leased 
at  public  auction,  to  be  cried  on  three  festival  days,  specifying  the  day 
the  sale  shall  be  closed,  which  shall  be  to  the  highest  bidder  for 

Eeriods  of  five  years,  with  the  understanding  that  die  same  may  sub- 
case the  respective  pits  in  the  other  places. 
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Art.  2.  The  purchaser  of  the  lease  shall  give  bond  with  security 
obligating  himself  to  pay  at  the  end  of  each  year^  and  the  proceeds 
AaU.  enter  the  state  treasury. 

Art.  3.  The  judge  of^  the  treasury  shall  preside  the  auction,  the 
treasurer  being  present;  and,  in  his  default,  the  agent  having  charge 
of  the  rents. 

Art.  4.  Billiard  tables  shall  pay  a  tax  of  twenty-four  dollars  per 
annum,  to  be  paid  in  three  equal  instalments  in  advance. 

Art.  5.  Those  who  established  billiard  tables,  on  condition  of 
paying  such  tax  as  should  be  assigned  them,  shall  pay  what  is  due, 
the  same  as  other  owners  of  tables,  and  shall  conform  to  the  last 
contract  they  made  with  the  agent  having  charge  of  the  tobacco 
rent.  Those  who  established  tables  without  any  understanding  on 
the  subject,  shall  pay  in  the  same  manner. 

Art.  6.  In  this  town  the  entries  shall  be  made  in  the  state  treasury, 
in  other  places  in  the  agencies  of  the  tobacco  rent. 

For  its  fulfilment,  the  governor  of  the  state,  pro  tem.,  shall  cause  it 
to  be  printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  28th  of  July,  1827. 

JOSE  IGNACIO  SANCHES,  President 
JOSE  AN  rONlO  TI JERINA,  Dep.  Sec% 
JOSE  FRANCISCO  MADERO,  Dep.  Sec'y. 


DECREE  No.  3. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree  as  follows: 

Art.  1.  The  two  per  cent,  impost  on  the  circulation  of  money  by 
decree  of  the  general  congress  of  June  Ilth,  1822^  heretofore  col- 
lected only  in  tfiis  town,  shall  embrace  all  the  towns  of  the  state, 
and  the  same  shall  continue  to  be  exacted  in  future  as  a  rent  of  said 
state. 

Art.  2.  The  collection  shall  be  made  in  each  town  at  the  time  of 
removal  of  any  amount  of  money  whether  the  same  be  destined  to 
a  place  within  or  without  the  state;  the  agents  and  receivers  of 
excise  shall,  for  the  present,  have  charge  of  the  collection  thereof 
in  the  department  of  this  town;  and  the  agents  charged  with  the 
tobacco  rent,  and  clerks  for  weighing  and  Inspecting  therein,  in  the 
department  of  Monclova  and  Texas. 

Art.  3.  The  aforesaid  officers  shall  keep  a  book,  wherein  they 
shall  set  down  the  parcels  they  collect,  specifying  the  date,  and  name 
of  the  party  that  causes,  and  they  shall  sign  the  same,  the  respective 
alcalde  shall  also  sign,  and  the  latter  shall  examine  the  corresponding 
permit  or  writing,  certifying  that  the  duty  has  been  paid,  that  shall  be 
given  to  the  party  interested. 

Art.  4.  Those  charged  with  branch  stores  for  the  exclusive  sale 
of  cigars,  or  receivers  of  the  departments,  shall  forward  every  six 
Vol.  L— 63 
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months  to  their  respective  general  agents,  a  statement  of  the  amount 
oollectedy  examined,  and  approved  by  the  alcalde. 

Art.  5.  Expense  of  books,  paper  and  postage,  after  establishment 
of  the  claim,  shall  be  paid  by  the  rent 

Art.  6.  The  principal  agents  shall  pay  themselves  six  per  cent 
on  what  they  themselves  collect  in  their  agencies,  and  allow  their 
subordinates  four  per  cent  on  what  the  latter  collect,  the  remaining 
two  per  cent  to  be  in  favor  of  the  former  for  labor  incurred  in  mak- 
ing out  general  accounts,  in  correspondence,  and  other  business  con- 
nected therewith. 

Art  7.  Contraband  money  that  is  seized  shall  be  divided  agree- 
ably to  the  confiscation  compact,  allowing  from  one  to  two  hundred 
dollars  for  travelling  expenses,  for  which  amount  a  permit  shall 
always  be  obtained. 

Art.  8.  Persons  guilty  in  any  manner  of  abuse  of  office,  shall 
pay  threefold,  forfeit  their  office,  and  be  disqualified  for  holding  any 
other. 

For  its  fulfilment,  the  governor  of  the  state,  pro  tern.,  shall  cause 
it  to  be  printed,  published  and  circulated. 

Given  in  Saltillo,  the  31st  of  July,  1827. 

JOSE  MARIA  ECHAIS,  Prendeni. 
JOSE  P.  MADERO,  Z)qti.  Sec'y. 
JUAN  A,  GONZALES,  Dqt?.  Sec'y. 

DECREE  No.  4. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  The  name  of  the  town  of  San  Fernando  shall  be  per- 
mitted to  be  changed  to  that  of  Hosas. 
Art.  2.  Likewise  that  of  the  town  of  Camargo  to  that  of  Guerrero. 
For  its  fulfilment,  the  constitutional  governor  of  the  state  shall 
cause  it  to  be  printed,  published  and  circulated. 
Given  in  Saltillo,  the  7th  of  August,  1827. 

JOSE  MARIA  ECHAIS,  Prendeni. 
JOSE  F.  MADERO,  Dep.  Sec% 
JUAN  A.  GONZALES,  Dep.SSec'jf. 


DECREE  No.  5. 

The  Congress  of  the  state  of  Coahuila  and  Toxas  has  thought  proper 
to  decree: 

Jose  Ignacio  Estevan  is  a  special  citizen  of  this  state. 
For  its  fulfilment,  the  constitutional  vice  governor  of  the  state  shall 
cause  it  to  be  printed,  published  and  circulated. 
Given  in  Saltillo,  on  the  17th  of  August,  1827. 

JOSE  MARIA  ECHAIS,  President. 

JOSE  F.  MADERO,  Z>».  See'y. 

JUAN  A.  GONZALES,  Dqi.  See'y. 
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DECREE  No.  6. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree  as  follows: 

Art,  !•  Silver  in  bars,  or  pieces  of  plate,  shall  for  the  present  pay 
a  duty  of  three  per  cent  in  the  place  where  it  is  extracted. 

Art.  2.  The  provision  of  Decree  No.  3,  respecting  the  circulation 
of  money  except  the  last  part  of  article  7,  relative  to  money  for 
travelling  expenses,  shall  be  observed  in  the  collection  of  the  duty 
aforesaid. 

For  its  fulfilment,  the  vice  governor  of  the  state  shall  cause  it  to 
be  printed,  published  and  circulated. 

Given  in  Saltillo,  the  21st  of  August,  1827. 

JOSE  MARIA  ECHAIS,  President. 
JOSE  F,  MADERO,  Dep.  Sec'j/. 
JUAN  A.  GONZALES,  Dep.  Sec'y. 


DECREE  No.  7. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  Simple  theft  of  any  kind,  not  exceeding  from  one  to  ten 
dollars,  shall  be  punished  with  a  fine  of  from  ten  to  thirty  dollars, 
or  labor  on  the  public  works  from  one  to  three  months;  for  the 
second  offence  the  punishment  shall  be  doubled,  and  shall  indispen- 
sably be  the  latter.  For  the  third  offence  in  larceny  mentioned  in 
this  article,  besides  the  punishment  specified  in  the  second  part  there- 
of, the  person  so  offending  shall  be  taken  to  the  most  public  place, 
with  a  board  with  the  following  inscription,  far  ih^l,  placed  upon 
his  head* 

Art.  2.  Simple  theft  exceeding  ten  and  not  exceeding  one  him- 
dred  dollars,  shall  be  punished  with  not  less  than  one  nor  more  than 
two  years  labor,  on  the  public  works. 

Art.  3.  To  adjudge  this  punishment,  the  judge  shall  be  required 
only  to  prove  the  crime  in  evidence  to  the  accused  in  summary  trial, 
also  in  presence  of  two  judges  chosen,  one  by  the  plaintiff,  the  other 
by  the  defendant. 

Art.  4.  The  demand  having  been  set  down  in  the  record  of  ver- 
bal trials  that  shall  be  kept  in  every  court  of  justice,  the  defendant's 
contestation  shall  be  set  down  in  an  extract  of  the  evidence  that 
appears  pro  and  con — the  whole  expressed  in  the  plainest  manner. 

Art.  5.  After  the  pleadings  of  the  parties  are  heard,  the  plaintiff 
and  defendant  shall  retire,  and  the  judges  shall  determine  the  crime, 
if  there  be  any,  and,  setting  down  whatever  it  shall  be,  the  judge 
shall  pronounce  sentence  agreeably  to  this  law,  which  sentence 
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immediately  shall  be  made  known  to  the  plaintiff  and  defendant, 
and  applied  to  the  latter,  such  as  it  shall  result  to  the  same;  in  the 
whole  the  provision  of  article  3  of  the  ocganic  law  of  justice  shall  be 
observed. 

Art.  6.  Theft  committed  in  passing  near  or  within  any  dwelling 
shall  be  punished  with  double  the  corporal  penalty  specified  in 
articles  1st  and  2d. 

Art.  7.  For  theft  committed  in  the  country  of  from  one  to  nine 
head  of  small  stock,  as  sheep  and  goats;  and  of  from  one  to  three  of 
large  stock  of  any  kind,  the  punishment  shall  be  labor  on  the  public 
works  for  a  term  not  less  than  six  months  nor  more  than  two  years, 
for  which  the  formalities  prescribed  in  articles  3,  4,  and  5  shall  be 
observed. 

Art.  8.  When  theft  of  any  kind  shall  be  accompanied  by  force  or 
violence  of  any  kind,  as  well  as  by  blows,  mutilation  of  members,  or 
death,  the  corresponding  judicial  process  shall  be  instituted  against 
the  delinquent  or  delinquents,  which  shall  bo  closed  in  conformity  to 
the  laws. 

Art.  9.  When  the  theft  exceeds  one  hundred  dollars,  the  provision 
of  the  foregoing  article  shall  be  observed. 

Art.  10.  Offenders  who  shall  be  sentenced  to  public  works  shall 
be  destined  in  preference  to  the  repair  of  prisons,  and  construction  of 
new  ones  where  there  are  none,  and  the  amount  necessary  for  their 
support  shall  be  taken  from  the  public  funds. 

Art.  11.  The  penalties  imposed  by  this  law  upon  thieves  or  rob- 
bers shall  be  understood  as  not  preventing  in  any  way  that,  after  said 
penalties  are  concluded,  they  indemnify  the  lawful  owner  for  the 
theft,  or  before,  should  they  have  the  means,  or  should  any  stolen 
articles  exist;  the  fine  specified  in  article  1  shall  be  paid  in  preference. 

Art.  12.  Any  judge  who,  in  consequence  of  subornation,  bribery, 
negligence,  or  partiality,  shall  not  fully  comply  with  this  law,  besides 
being  compelled  to  pay  a  fine  not  less  than  two  hundred  nor  more 
than  five  hundred  dollars,  shall  be  amenable  to  the  law  of  the  24th 
of  March,  1813,  except  the  pecuniary  penalties  imposed  therein. 

Art.  13.  The  alcaldes  or  judges  shall  transmit  every  month  to  the 
first  hall  of  the  tribunal  of  justice  of  the  state,  a  copy  of  sentences 
Ihey  have  pronounced,  and  causes  that  have  determined  them,  and 
are  in  conformity  to  this  law,  in  order  that,  should  they  be  found  on 
investigation  to  have  proceeded  contrary  to  justice,  the  responsibility 
may  be  exacted  of  the  said  alcaldes  or  judges,  in  accordance  with  the 
law  of  the  24th  of  March,  1813. 

Art.  14.  Receiversof  stolen  goods,  agents  or  protectors  of  thieves, 
shall  suffer  the  same  penalty  as  the  latter,  after  the  corresponding 
proof  thereof. 

Art.  15.  On  the  publication  of  the  Penal  Code  of  the  State,  this 
law  shall  cease  to  have  effect. 
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For  its  fulfilment,  the  vice  governor  of  the  state  shall  cause  it  to  be 
printed,  publi^ed  and  circulated. 

Given  in  Saitiiio,  the  17th  of  August,  1827. 

JOSE  MARIA  "RCYLMS,  President. 

JOSE  F.  MADERO,  Dep.  Sec'y. 

JOSE  A.  TIJERINA,  Dep.  Sec'y. 


DECREE  No.  8. 

The  Congress  of  the  State  of  Coahuila  and  Texas,  to  prevent  abuses 
committed  in  driving  large  stock,  greatly  retarding  the  increase 
and  propagation  thereof,  which  can  only  be  expected  by  having 
order  and  suitable  regulations,  and  likewise  to  prevent  fraud  upon 
the  state  revenue  with  respect  to  this  class  of  duties^  which  form  a 
part  of  the  same,  has  thought  proper  to  decree: 

Art.  1.  The  period  of  mustang  chases  shall  be  from  the  first  of 
October  to  the  last  of  February  inclusive,  and  it  shall  not  be  permit- 
ted at  any  other  time. 

Aht.  2.  The  legally  established  tax  in  favor  of  the  state  revenue 
shall  be  two  rials  a  head  for  horses,  old  and  young;  two  dollars  for 
mules,  and  four  rials  for  homed  cattle;  the  said  tax  to  be  understood 
only  in  relation  to  such  as  have  no  brand  or  owner,  and  are  caught 
on  vacant  lands. 

Art.  3.  To  collect  the  tax  required  by  this  law,  the  executive 
shall  appoint  in  each  town  a  person  of  his  confidence,  who  shall  re* 
ceive  a  compensation  of  six  per  cent,  on  the  amount  he  collects. 

Art.  4.  In  each  chase,  or  course,  the  individual  who  first  encou-  , 
rages  the  same,  or  person  acting  in  his  stead,  shall  have  the  direction 
or  superintendance,  for  which  a  license  shall  be  obtained  from  the 
respective  judge,  who,  with  the  concurrence  of  the  person  charged 
by  the  executive  with  the  collection  of  the  tax  provided  in  article  d, 
shall  give  the  same,  and  during  the  period  designated  in  article  1  the 
license  sliall  not  be  withheld. 

Art.  5.  The  leader  of  each  party  shall  be  answerable  for  abuses 
<»>mmitted  in  that  under  his  command,  and  shall  also  be  responsible 
for  presenting  all  the  beasts  collected,  of  whatever  kind  they  may  be^ 
to  the  commissioner  of  the  place  of  his  residence. 

Art.  6.  The  commissioner  shall  keep  a  book  of  common  paper, 
wherein  all  the  lots  or  parcels  that  come  into  his  possession,  shall  be 
entered,  and  the  same  shall  be  signed  by  himself,  the  leader  of  the 
chase,  and  the  alcalde.  ^ 

Art.  7.  Branded  beasts,  whose  owners  are  not  known,  shall  be 
presented  to  the  ayuntamiento,  which  shall  keep  a  book  made  of 
common  paper,  to  be  called,  of  strays^  wherein  an  account  shall  be 
kept  of  the  same,  and  their  class,  color  and  brand  described. 

Art.  8.  Lists  of  said  beasts  shall  be  immediately  sent  to  all  the 
ayuntamientos  of  the  state,  that  they  may  cause  the  same  to  be  ad* 
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vertised  in  their  districts,  to  ascertain  to  whom  they  belong,  for  the 
formal  delivery  thereof,  observing  the  arrangement  made  in  the  second 
part  of  article  13.  of  the  economical  regulations  of  towns. 

Art.  9.  The  governor,  on  receiving  the  notice  that  shall  be  given 
him  every  six  months,  shall  communicate  the  same  to  those  of  the 
adjoining  states  of  Nuevo  Leon  and  Tamauiipas  for  the  purposes 
specified  in  tha  first  part  of  the  preceding  article. 

Art.  10.  For  placing  the  beasts  specified  in  article  7.  in  deport, 
preference  shall  be  given  to  the  person  who  presents  the  same,  giving 
proper  security,  and  with  respect  to  the  chaises  to  be  paid,  in  order 
to  take  them  away,  the  established  custom  shall  be  complied  with. 

Art.  11.  Both  the  beasts  specified  in  article  7,  and  those  found  in 
the  towns,  also  having  no  brand,  including  neat  cattle,  shall  be  de- 
posited the  term  of  six  months,  after  which  time,  should  no  person 
appear  to  claim  the  same,  they  shall  be  considered  as  strays,  and,  after 
valuation,  sold  at  public  auction,  the  proceeds  thereof  to  be  delivered 
to  the  respective  commissioner  to  be  paid  over  to  the  state  treasury. 
The  owners  of  horned  cattle  and  other  beasts  sold  in  this  manner, 
shall  be  entitled  to  the  value  thereof  on  proving  property  before  the 
expiration  of  three  years — after  that  time  they  shall  possess  no  right 

Art.  12.  The  commissioners  shall  render  their  accotmts  (proved) 
annually  to  the  state  treasury,  wherein,  after  deducting  their  com- 
pensation, they  shall  enter  the  amount  collected. 

Art.  13.  Those  who  transgress  the  provision  of  this  law,or,abu8ing 
the  privileges  of  the  chase,  kill  or  conceal  beasts  of  any  kind,  besides 
paying  the  established  tax,  shall  be  fined  by  the  judges  twenty-five 
dollars  for  the  first  offence,  and  fifty  for  the  second,  to  be  applied  to 
^  the  funds  of  the  ayuntamiento.  Those  who  have  not  the  means  of 
"  meeting  the  fine,  shall  be  imprisoned  from  one  to  two  months,  or  be 
destined  to  from  twenty  to  forty  days  labor  on  public  works.  For 
the  third  offence  they  shall  incur  double  the  second  fine  or  corporal 
punishment,  and  for  the  fourth  be  deprived  of  the  privilege  of  the 
chase.  The  formalities  prescribed  in  articles  2  and  3  of  the  law  of 
regulations  of  tribunals,  No.  39,  shall  be  observed  in  cases  provided  in 
th^  article. 

Art.  14.  Every  citizen  shall  be  authorised  to  act  in  demanding  the 
fulfilment  of  this  law,  by  himself,  or  through  the  medium  of  the  in* 
dividual  mentioned  in  article  3.  The  latter  shall  be  responsible  for 
any  dissimulation  in  the  dischai^e  of  his  duties. 

For  its  fulfilment,  the  vice  governor  of  the  state  shall  cause  it  to 
be  printed,  published  and  circulated. 
Given  in  Saltillo,  the  31st  of  August,  1827. 

RAMON  GARCIA  ROJAS,  President. 
JOSE  A.  TIJERINA,  Dep.  See'y. 
MIGUEL  ARCINEAGA,  Dep.  Sec'y. 
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DECREE  No.  9. 

The  Congress  of  the  State  of  Coahuila  and  Texas  has  thought  proper 
to  decree  as  follows: 

Art.  1.  The  executive  shall  give  power  to  the  chief  agents  in  the 
tobacco  department,  in  default  of  a  seal  to  legalise  the  account  books 
of  merchants,  of  proprietors  of  land  estates,  and  other  dealers,  with 
their  own  signature,  agreeably  to  the  provision  of  article  16  of  the 
stamp  paper  regulations.  Said  agents,  under  their  own  responsibility, 
may  delegate  this  power  to  their  subordinates  residing  in  different 
municipalities. 

Art.  2.  The  agents  and  their  subordinates,  as  the  case  may  be,  in 
a  book  made  of  common  paper,  paged  and  destined  to  that  purpose, 
shall  keep  an  account  of  the  books  they  stamp  or  legalise,  number  of 
leaves  of  which  they  consist,  stating  the  names  of  the  owners,  and 
place  of  residence.  The  lot  or  parc^  shall  be  signed  by  the  agent  or 
officer,  the  owner  of  the  book,  and  the  respective  alcalde. 

Art.  3.  At  the  end  of  the  year,  an  advertisement  shall  be  posted 
in  each  town,  specifying  the  books  legalised,  the  amount  paid  for 
each,  and  the  names  of  the  owners. 

Art.  4.  The  term  of  one  month  shall  be  allowed  to  merchants  and 
dealers  for  applying  to  have  their  books  stamped,  both  new  ones  and 
those  already  commenced.  AAer  the  term  aforesaid,  the  transgressors, 
besides  the  illegality  mentioned  in  article  10,  chap.  30,  of  the  stamp 

Eaper  law,  shall  be  subject  to  a  fine  of  twenty-five  dollars  for  every 
ook  they  fail  to  present,  independent  of  paying  the  tax  of  the  paper. 
The  fines  shall  be  applied  to  the  funds  for  public  instruction. 

Art.  5.  Any  individual  of  the  town  shall  have  power  to  interfere, 
demanding  a  compliance  with  the  provision  of  this  law. 

For  its  fulfilment,  the  vice  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  llth  of  September,  1827. 

RAMON  GARCIA  ROJAS,  President. 
JOSE  A.  TIJERIN A,  Sec'y  Supletory. 
MIGUEL  ARCINEAGA,  Dep.  Sec'jf. 


ExECirrivx  Pspartmsnt  of  thb  State  > 
OF  Coahuila  and  Texas.         ) 
Secretary's  Office  of  the  Congrus  of  Coahuila  and  T^as. 
Ihstructions  to  which  the  commissioner  for  the  distribution  of  lands 
to  the  new  colonists  who  present  themselves  to  settle  in  the  State, 
according  to  the  colonisation  law  of  March  24th,  1825,  shall  con* 
form: 

Art.  1.  The  commissioner  shall  be  obligated,  pursuant  to  the  con- 
tract made  by  the  empresario  with  the  government,  also  to  th«  colo- 
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nisation  lav  of  the  24th  of  March,  to  examine  in  the  most  scrupulous 
manner  the  certificates,  which  colonists  from  foreign  countries  are 
required  to  bring  from  the  authorities  of  the  place  from  which  they 
come,  thereby  proving  themselves  to  be  of  the  Christian  religion,  and 
to  possess  a  good  moral  character,  without  which  requi^tes  they  shall 
not  be  admitted  in  the  colony. 

Abt.  2.  In  order  to  guard  against  false  certificates,  the  commis- 
sioner shall  admit  none  until  after  the  empresario,  to  whom  they  shall 
previously  be  transmitted  for  the  purpose,  shall  give  information  in 
writing  relative  to  the  legitimacy  of  the  same. 

Art.  3.  He  shall  administer  to  each  of  the  new  colonists  from  for- 
eign countries,  the  oath  in  form  to  obey  the  constitution  of  this  repub- 
lic, that  of  the  state,  and  the  general  and  especial  laws  of  his  adopted 
oountry. 

Art.  4.  He  shall  issue  the  land  titles  in  the  name  of  the  state,  in 
conformity  to  the  law,  giving  the  new  settlers  possession  of  the  same 
in  legal  form,  and  previously  citing  the  adjoining  proprietors,  should 
there  be  any. 

Art.  5.  He  shall  not  give  possession  to  any  colonist,  settled,  or 
intending  to  settle,  within  twenty  frontier  or  border  leagues  of  the 
United  States  of  the  North,  and  ten  of  the  Gulf  of  Mexico,  unless  the 
person  interested  shall  present  him  a  special  order  firom  this  govern- 
ment, wherein  the  approbation  thereof  of  the  national  government 
shall  be  manifested. 

Art.  6.  He  shall  adopt  the  necessary  measures  that  no  vacant 
lands  be  left  between  possessions,  and  in  order  that  the  limits  of  each 
one  may  be  known  at  first  sight,  he  shall  oblige  the  colonists  to  set 
land  marks  upon  their  lands  within  one  year,  with  fixed  and  perma- 
nent boundaries. 

Art.  7.  He  shall  appoint,  under  his  own  responsibility,  the  sur- 
veyor^ who  shall  run  off  the  lands  scientifically,  previously  requiring 
him  to  take  the  oath  in  form  well  and  faithfully  to  execute  the  duties 
of  his  office. 

Art.  6.  He  shall  form  a  book  in  calf  of  paper  bearing  the  impres- 
sion of  the  third  seal,  wherein  he  shall  write  the  titles  of  the  lands 
which  he  distributes  to  the  colonists,  specifying  their  names,  the 
boundaries,  and  other  requisites  and  legal  circumstances;  and  he  shall 
take  from  the  said  book  attested  copies  of  each  possession  upon  paper 
of  the  second  seal,  which  he  shall  deliver  to  the  person  interested  to 
serve  him  for  a  title. 

Art.  9.  Each  settler  shall  pay  the  value  of  the  stamp  paper  used 
in  issuing  his  titles,  both  in  the  original  and  in  the  attested  copy. 

Art.  10.  Said  book  shall  be  preserved, in  the  archives  of  the  new 
colony,  and  an  abstract  shall  be  taken  therefrom  to  be  transmitted  to 
government,  containing  the  number  and  names  of  all  the  colonists, 
the  quantity  of  land  given  to  each,  expressing  those  which  are  for 
cultivation,  irrigable  or  not  irrigable,  and  those  which  are  given  them 
fot  grazing  lands. 
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Art.  1 1.  He  shall  seleot  the  site  most  appropriate  for  founding  the 
town  or  towns,  which  are  to  be  established,  according  to  the  number 
of  families  of  which  the  colony  consists,  bearing  in  mind  the  provis- 
ion of  the  colonisation  law  upon  this  subject. 

Art.  12.  The  site  destined  for  the  new  town  having  been  deter- 
mined, he  shall  see  that  the  principal  lines  run  north  and  south,  ea«t 
and  west: — he  shall  designate  a  square,  measuring  one  hundred  and 
twenty  varas  on  each  side,  exclusive  of  the  streets,  to  be  called  the 
Principal  or  Consiituiional  Square.  This  shall  be  the  central 
point  from  which  the  streets  shall  run  for  forming  squares  or  blocks 
thereon  agreeably  to  the  accompanying  plan. 

Art.  13.  The  block  fronting  the  principal  square,  upon  the  east 
side,  shall  be  destined  for  a  church,  curate's  dwelling,  and  other 
ecclesiastical  edifices;  and  that  on  the  west,  for  municipal  buildings 
or  town  halls.  In  another  suitable  place,' he  shall  point  out  a  blodc 
for  a  market  square,  one  for  a  jail  and  house  of  correction,  one  for  a 
school  and  other  bnikiingsfor  public  instruction,  and  another  without 
the  limits  of  the  town  for  a  burial  ground. 

Art.  14.  He  shall  cause  the  streets  to  be  laid  off  straight,  twenty 
yards  wide,  for  the  salubrity  of  the  town. 

Art.  15.  Mechanics,  who,  on  the  founding  of  a  new  town,  pre- 
sent themselves  to  settle  therein,  shall  be  entitled  to  a  lot  each,  to  be 
attended  with  no  expense,  except  the  cost  of  the  stamped  paper 
necessary  for  issuing  their  titles,  and  the  small  tax  of  one  dollar  per 
annum  for  building  the  church. 

Art.  16.  The  lots  mentioned  in  the  preceding  article  shall  be  dis- 
tributed by  lot,  with  the  exception  of  the  empresario,  to  whom  two 
lots  shall  be  given  in  the  site  he  selects. 

Art.  17.  The  other  lots  shall  be  valued  by  appraisers,  and  sold 
out  to  the  other  colonists  according  to  the  valuation.  Should  there 
be  several  applicants  for  any  lot  or  lots,  on  account  of  their  more 
eligible  situation,  or  other  circumstances  that  may  cause  competition, 
they  shall  decide  by  lot,  in  the  manner  provided  in  the  preceding 
article.  'I1ie  product  of  the  said  lots  shall  be  appropriated  to  building 
a  church  in  the  town. 

Art.  18.  He  shall  proceed,  together  with  the  empresario,  to  have 
all  the  inhabitants  belonging  to  the  jurisdiction  of  each  town  take 
lots  therein,  and  build  their  houses  within  the  time  specified,  under 
penalty  of  forfeiting  their  lots. 

Art.  19.  He  shall  form  a  book  in  calf  for  each  new  town,  wherein 
the  appropriation  of  lots,  whether  by  donation  or  sale,  shall  be 
recorded,  expressing  'their  boundaries,  and  other  particulars  agree- 
ably to  the  usual  form,  from  which  attested  copies  shall  be  taken, 
upon  paper  of  the  corresponding  stamp,  to  be  delivered  to  the  per- 
sons interested  to  serve  them  as  titles. 

Art.  20.  He  shall  execute  a  topographical  plan  comprising  the 
towns  founded  in  the  colony,  which  he  shall  forward  to  the  govern- 
ment, leaving  in  the  colonial  register  an  exact  copy  thereof 
Vol.  L— 64 
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Art.  81.  He  shall  cause  a  feny  to  be  established  at  each  crosring 
of  the  rivers  upon  the  highways,  whereon  any  town  is  founded; — 
the  flat  or  boat  to  be  provided  at  the  expense  of  the  inhabitants  of 
the  said  town,  establishing  moderate  rates  of  toll,  out  of  which  the 
ferryman  shall  be  paid,  the  boats  repaired,  and  the  remainder  added 
to  the  public  funds. 

Art.  22.  In  places  where  there  is  no  town,  he  shall  charge  the 
colonist  settling  in  any  of  the  same  with  the  establishment  of  ferries, 
taking  a  moderate  toll  until  these  taxes  are  rented  out  for  the  use  of 
the  state.  Colonists  who  resolve  to  establish  ferries  on  the  terms 
herein  indicated,  shall  keep  an  exact  and  certified  account  of  the 
expense  they  incur  in  building  boats,  and  another,  also  attested,  of 
the  product  of  the  toll,  to  entitle  them,  when  these  taxes  are  rented 
by  the  state,  to  receive  an  indemnification  for  the  deficiency  of  the 
toll,  at  present  allowed  them,  for  covering  the  expense. 

Art.  23.  He  shall  preside  at  the  popular  elections  mentioned  in 
article  40  of  the  colonisation  law,  for  choosing  the  ayuntamiento  and 
putting  the  persons  chosen  in  possession  of  office. 

Art.  24.  He  shall  take  special  care  that  the  portions  of  land 
granted  the  colonists  by  articles  14, 15,  and  16,  be  measured  by  the 
surveyors  with  the  greatest  accuracy,  without  permitting  any  one  to 
take  more  land  than  what  is  pointed  out  by  the  law,  and  in  the  con- 
trary event  he  shall  be  personally  responsible. 

Art.  2S.  Should  any  colonist,  agreeably  to  article  17,  solicit  to 
have*  the  quantity  of  land  pointed  out  in  the  aforesaid  articles, 
increased  in  his  favor,  on  account  of  his  family,  industry,  and  enter- 

Erise,  he  shall  manifest  the  same,  setting  forth  the  reasons  in  which 
e  founds  his  petition,  in  writing,  to  the  commissioner,  who  shall 
forward  the  same  to  the  executive,  accompanied  by  his  respective 
report,  under  the  most  rigid  responsibility  of  providing  what  is 
proper. 

Art.  26.  All  public  instruments,  titles,  or  documents  whatever, 
drawn  by  the  commissioner,  shall  be  written  in  the  Spanish  lan- 
guage :  the  same  shall  be  used  in  memorials,  decrees,  and  reports 
presented  by  the  colonists  or  empresarios  on  any  subject  whatever, 
whether  to  be  transmitted  to  the  government,  or  deposited  in  the 
archives  of  the  colony. 

Art.  27.  All  public  instruments  of  possession,  and  attested  copies 
signed  by  the  commissioner,  shall  be  attested  by  two  assisting  wit- 
nesses. 

Art.  28.  The  commissioner  shall  be  personally  responsible  for  all 
acts  and  provisions  by  him  efiected  or  performed  in  violation  of  the 
colonisation  law  and  these  instructions. 

Saltillo,  September  4th,  1827. 

JOSE  A.  TlJERmhjSeeybyaubeiitution. 
MIGUEL  ARCINEAGA,  Deputy  SecY 

MditUmal  Article. — ^The  coDunissioner  shall  not  grant  any  lan^. 
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of  himself,  nor  give  possession  upon  those  traced  out  for  empresaSf 
so  long  as  these  are  not  concluded,  without  the  knowledge  and  con- 
sent of  the  empresario  himself,  even  should  the  said  grant  be 
authorised  by  the  executive. 


Note, — On  the  15th  of  May,  1828,  congress  issued  the  decree  Nq. 
62,  regulating  the  pay  to  be  made  to  commissioners  for  their  services, 
and  on  the  1 0th  of  April  of  the  current  year,  the  s&id  congress  issued 
the  decree  No.  128,  which  in  part  reforms  and  explains  these  instruc* 
tions,  both  which  laws  shall  be  borne  in  mind  by  evety  commissioner 
for  the  distribution  of  lands. 

Leona  Vicario,  25th  of  April,  1830. 

JOSE  MARIA  VIESCA. 

Santiago  ns  Valle,  Secretary. 


DECREE  No.  10. 
The  Congress  of  the  State  of  Coahuila  and  Texas  decrees  as  follows: 

Art.  1.  The  ayuntamientos  of  the  towns  shall  make  out  and  for- 
ward annually  to  the  respective  chief  of  department  or  district,  a 
minute  account  of  the  state  in  which  the  different  objects  committed 
to  their  charge  by  the  law  No.  37  of  the  13th  of  June  last,  exist; 
giving  notice  of  the  improvement  or  backwardness  they  have  under- 
gone during  their  administration,  and  stating  the  measures  it  is  proper 
to  dictate  to  remove  the  obstacles  that  impede  their  progress. 

Art.  2.  Said  corporations  shall  post  a  regular  account  annually,  in 
the  most  public  places  within  their  respective  jurisdiction,  stating 
clearly  and  minutely  therein,  the  sums  that  have  come  into  their  pos- 
session, and  the  distribution  they  have  made  of  the  same,  independent 
of  the  certified  accounts,  as  provided  by  article  133  of  the  aforemen- 
tioned law  No.  37,  which  they  shall  forward  every  year. 

Abt.  3.  At  the  close  of  their  administration,  and  before  their  re- 
newal, the  ayimtamientos  under  th^ir  responsibility  shall  fulfil  the 
provision  of  this  decree. 

For  its  fulfilment,  the  vice  governor  of  the  state  shall  cause  it  to 
be  printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  5th  of  September,  1827. 

RAMON  GARCIA  ROJAS,  President. 
JOSE  A.  TIJERINA,  Dep.  Sec'y  Supletory. 
MIGUEL  ARCINEAGA,  Dep.  Sec'y. 


DECREE  No.  tl. 
The  Congress  of  the  State  of  Coahuila  and  Texas  decrees  as  follows: 

Art.  1.  The  governor,  in  the  reports  it  shall  be  his  duty  to  read 
every  year  on  the  opening  of  the  ordinary  sessions,  shall  give  in« 
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formation  relative  to  the  public  lents  of  the  state^  maaifesting  the 
values^  entries,  expenditures^  and  nett  proceeds  of  each. 

Abt.  2.  The  said  information  shall  comprise  the  term  of  a  financial 
year,  which  shall  also  serve  to  regulate  the  presumed  or  presupposed 
general  ezpenditare  of  the  state^  which  shall  be  presented  in  the  same 
report 

AaT.  3.  The  financial  year  shall  commence  the  first  of  September 
and  terminate  the  last  of  August  following,  wherein  a  general  settle- 
ment or  adjustment  of  accounts  shall  be  eflfected  in  all  offices  which 
receive  funds  or  stock  of  the  public  revenue. 

Art.  4.  The  head  agents  of  the  rents,  and  other  responsible  officers 
diall  forward  their  corresponding  accounts  within  the  peremptory 
term  of  two  months  from  the  termination  of  the  financial  year,  that 
they  may  be  received  by  the  executive  by  the  31st  of  October,  to 
enable  him  to  fulfil  the  purposes  contained  in  article  1st 

Art.  5.  At  the  conclusion  of  the  aforesaid  reports,  and  without 
being  thereby  prevented  from  doing  the  same  on  another  occasion, 
he  shall  propose  all  the  laws  that,  in  his  opinion,  ought  to  be  enacted 
to  conect  the  evils  that  he  may  have  obsc^rved  in  the  departments  of 
the  public  administration,  or  to  promote  such  improvement  as  he 
shall  deem  proper  in  each  of  the  same. 

Art.  6.  These  propositions  shall  be  presented  composed  or  written 
in  projects  of  law,  in  the  manner  the  executive  thinte  they  should  be 
enacted. 

Art.  7.  He  shall  present  with  due  distinction  those  relating  to  the 
public  rents,  the  reforms  of  which  they  are  susceptible,  the  financial 
administration  of  their  expenditures,  establishment,  extinction,  or 
reduction  of  imposts,  in  order  to  bring  the  product  of  all  the  rents  on 
a  level  with  the  general  expenditures  of  the  state. 

For  its  fulfilment,  the  vice  governor  of  the  state  shall  cause  it  to  be 
printed,  published,  and  circulated. 

Given  in  Saltillo,  the  6th  of  September  1827. 

RAMON  GARCIA  ROJAS,  President. 
JOSE  A.  TIJERINA,  Sec't/  SupUtory. 
MIGUEL  ARCINEAGA,  Dtp.  Sec'y. 


DECREE  No.  l2. 
The  Congress  of  the  State  of  Coahuila  add  Texas  decrees  as  follows: 

Art.  1.  The  executive  of  the  state,  for  issuing  letters  of  citizenship 
to  individuals  in  whose  behalf  congress  shall  declare  this  favor,  shall 
use  the  following  form: 

The  governor  of  the  slate  of  Coahuila  and  Texas,  to  all  unto  whom 
these  presents  may  come,  be  it  known:  That  J.  N.  an  inhabitant  of 

,  having  applied  for  the  letter  of  citi29enship  on  account  of  such 

a  decree,  or  for  such  reasons,  and  having  shown  that  he  possesses  the 
merit  and  qualifications  to  entitle  him  to  this  favor,  I  have  thought 
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pjoper  to  propose  him  to  the  honorable  congress,  which  by  decree 
(number  and  date)  has  been  pleased  to  grant  to  the  aforementioned 
N.  letter  of  citizenship^  that  he  be  considered  and  respected  as  such 
throughout  the  state,  egad  enjoy  therein  the  rights  and  privileges  that 
belong  to  him  agreeably  to  the  constitution  and  laws  of  the  state, 
submitting  to  the  burthens  and  duties  imposed  by  the  same  upon  all 
the  citizens  of  Coahuila  and  Texas.  Wherefore,  I  command  all  the 
tribunals,  justices,  chiefs,  and  other  authorities  of  the  state,  civil  mili- 
tary, and  ecclesiastica!,  to  regard  and  respect  the  aforementioned  N. 
as  a  citizen  of  Coahuila  and  Texas,  protecting  and  causing  to  be  pro~ 
tected  the  rights  and  privileges  that  belong  to  him  as  such,  agreeably 
to  the  constitution  of  the  state  and  laws  that  do  now,  or  may  hereafter 
exist,  and  that  this  letter  be  directed  to  the  person  interested  for  such 

use  as  shall  best  suit  his  purpose*    Given  in date.    Signature 

of  the  governor  and  secretary. 

Art.  2.  Said  letters  shall  be  written  on  paper  stamped  with  the 
first  seal. 

For  its  fulfilment,  the  vice-governor  of  the  state  shall  cause  it  to 
be  printed,  publislied  and  circulated. 

Given  at  Saltillo,  on  the  1 1th  of  September,  1827. 

RAMON  GARCIA  ROJAS,  President. 
JOSE  A.  TIJERINA,  Dep.  Sec'y  Suplelory. 
MIGUEL  ARCINEAGA,  Dep.  Sec'y. 


DECREE  No.  13. 

Hie  Congress  of  the  state  of  Coahuila  and  Texas  decreed  as  follows: 

Art.  1.  John  Cameron  is  hereby  declared  a  citizen  of  the  state. 
Art.  2.  The  executive  shall  order  the  corresponding  letter  to  be 
issued  to  the  said  Cameron,  also  to  Santiago  Hewetson,  who  was  con- 
stituted a  citizen  on  the  11th  of  August  last. 

For  its  fulfilment,  the  vice  governor  of  the  state  shall  cause  it  to 
be  printed,  published  and  circulated. 

Given  at  Saltillo,  on  the  12th  of  September,  1827- 

RAMON  ROJAS,  President. 
JUAN  A.  GONZALES,  Dep.  Sec'y. 
MIGUEL  ARCINEAGA,  Z>g?.  Sec'y. 


DECREE  No.  14. 

Tiie  Congress  of  the  State  of  Coahuila  and  Texas  decrees  as  folio  ws: 

Art.  1.  Maize,  beans,  and  red  pepper,  being  articles  indispensa- 
bly required,  shall  be  exempted  from  paying  excise  duties. 

Art.  2.  In  pursuance  thereof,  the  orders  of  the  20th  September, 
1825,  relative  to  the  aforementioned  articles,  arc  hereby  repealed. 


494  Laws  and  Decrees  qf  Coahuila  and  Texas*    [Book.  V. 

For  its  falfilment  the  vice  governor  of  the  state  shall  cause  it  to 
be  printed,  published  and  circulated. 
Given  at  SaltiUo,  on  the  Idth  of  September,  1627. 

RAMON  GARCIA  ROJAS,  President. 

JUAN  A.  GONZALES,  Dep.  Sec'y. 

MIGUEL  ARCINEAGA,  Dep.  Stc'y. 


DEGREE  No  15. 

The  Congress  of  the  state  of  Coahuila  and  Texas  decrees  as  follows: 

The  tribunal  of  justice  shall  not  assist  in  the  public  ceremonies  at 
any  kind  of  festive  concourse,  nor  on  occasion  of  national  festivals,  as 
provided  in  articles  49  and  79  of  the  lav  of  justice,  No.  39,  which 
shall  be  repealed  so  far  as  regards  this  provision,  and  in  ev^ry  odier 
reject  shall  remain  in  force. 

For  its  fulfilment,  the  vice  governor  of  the  state  (shall  cause  it  to 
be  printed,  published  and  circulated. 

Given  at  Saltillo,  on  the  13th  of  September,  1827. 

RAMON  GARCIA  ROJAS,  President. 
JUAN  A.  GONZALES,  Dep.  Sec'y. 
MIGUEL  ARCINEAGA,  Dq^.  Sec'y. 


DECREE  No.  16. 

The  Congress  of  the  state  of  Coahuila  and  Texas  decrees  as  follows: 

At  the  expiration  of  the  tenn  specified  in  Decree  No.  9.  of  the  4th 
instant,  the  executive  may  authorise  the  first  alcaldes  of  the  respec- 
tive towns,  associated  with  the  chief  agents,  or  responsible  subordi- 
nates of  the  tobacco  department,  and  syndic,  to  examine  whether  the 
account  books  of  merchants,  of  proprietors  of  haciendas,  and  other 
dealers,  are  legalised,  that  should  they  not  be,  the  responsibility  ex- 
pressed in  the  same  article  may  be  rendered  effectual. 

For  its  fulfilment,  the  vice  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 
Given  at  Saltillo,  on  the  14th  of  September,  1827. 

RAMON  GARCIA  ROJAS,  President. 
JUAN  A.  GOaZMES,  Dep.  Sec'y, 
MIGUEL  ARCINEAGA,  Dtp.  See'y. 


DECREE  No.  17. 

The  Congress  of  the  state  of  Coahuila  and  Texas  decrees  as  follows: 

Aht.  1.  All  persons  under  criminal  prosecution,  now  in  prison, 
shall  be  setat  liberty,  except  for  treason,  arson,  assault  and  robbery 
of  any  kind,  adultery,  murder,  and  a  repetition  of  offence  in  any  kincl 
of  crime. 
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Abt.  2.  Likewise  those  under  prosecution  for  manslaughter  com- 
mitted in  self  defence,  by  accident^  and  persons  not  of  a  treacherous 
character,  shall  be  set  at  liberty. 

Abt.  3.  Convicts  sentenced  to  a  fortress  for  one  year,  or  to  public 
"works  for  two,  for  crimes  not  excepted  by  this  law,  shall  also  be 
liberated. 

Abt.  4.  This  pardon  shall  be  granted,  notwithstanding  the  atone- 
ment which  crimes  should  pay  to  public  justice,  as  an  example,  but 
without  injury  to  a  third  person,  and  in  exclusion  of  those  who  shall 
have  transgressed  between  this  time  and  the  publication  of  this 
decree* 

Abt.  5.  Fugitives  and  absent  persons,  to  avail  themselves  of  this 
pardon,  shall  present  themselves  within  30  days  from  the  publication 
of  this  decree  to  their  respective  municipalities.  This  decree  shall 
be  read  in  presence  of  the  prisoners  and  convicts. 

Abt.  6.  Criminals,  deserving  capital  punishment  for  any  crime 
whatever,  and  having  fled  from  justice,  who  shall  present  them- 
selves in  90  days  from  the  publication  of  this  decree,  shall  be  ex- 
onerated, from  the  said  punishment,  and  subject  to  the  greatest 
unusual  penalty. 

Abt.  7.  Those  not  deserving  capital  punishment,  who  shall  pre* 
sent  themselves  in  the  same  time,  shall  incur  one  half  the  penalty 
they  ought  to  suffer  according  to  law. 

Abt.  8.  This  law  shall  be  published  in  this  town  on  the  mbrrow, 
and  in  the  other  towns  of  the  state  as  early  as  possible. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  the  15th  of  September,  1827. 

RAMON  GARCIA  ROJAS,  President. 
JUAN  A.  GONZALES,  Dep.  Sec'y. 
MIGUEL  ARCINEAGA,  Dep.  Sec^y. 


DECREE  No.  18. 

The  Congress  of  the  state  of  Coahuila  and  Texas  decrees  as  follows: 

Abt.  1.  At  the  expiration  of  six  months  from  the  publication  of 
the  constitution  in  the  capital  of  each  district,  a  list  of  the  slaves  iu 
the  respective  municipalities,  their  age,  names,  and  sex,  being  dis- 
tinctly expressed,  shall  be  made  in  all  the  towns  of  the  stata 

Abt.  8.  E^ch  ayuntamiento  shall  keep  a  register,  wherein  they 
shall  keep  an  account  of  children  (Coahuikexians)  bom  of  slave 
parents,  from  the  publication  of  the  constitution^  giving  notice  to 
government  every  three  months. 

Abt.  3.  All  deaths  of  slaves  shall  be  noted  down  in  said  register, 
of  which  notice  shall  be  given  to  government,  as  specified  in  the 
preceding  article. 

Abt.  4.  Those  who  introduce  slaves^  after  the  expiration  of  the 
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term  specified  in  article  13  of  the  constitution,  shall  he  subject  to  the 
penalties  estublished  by  the  general  law  of  the  13th  of  July,  1824. 

Art.  5.  Slaves,  whose  owners  have  no  heirs  apparent  according 
to  the  existing  laws,  shall  be  immediately  free  on  the  decease  of  their 
masters,  and  shall  not  pass  to  any  other  kind  of  succession  whatever 
under  any  aspect. 

Art.  6.  The  manumission  mentioned  in  the  preceding  article  shall 
not  take  place  when  the  master,  or  his  heirs,  are  poisoned  or  assas^- 
nated  by  one  of  their  slaves;  in  that  case  they  shall  be  subject  to  the 
provision  of  the  laws. 

Art.  7.  In  each  change  of  owner  of  slaves,  in  the  nearest  succes- 
sion, even  of  heirs  apparent,  the  tenth  part  of  those  who  are  to  pass  to 
the  new  order,  shall  be  manumitted;  the  said  portion  to  be  determined 
by  lot,  before  the  ayuntamiento  of  the  municipal  district. 

Art.  8.  Children  and  parents  by  adoption  shall  not  mutually  in- 
herit slave  property. 

Art.  9.  The  ayuntamientos,  under  their  most  rigid  responsibility, 
shall  take  particular  care  that  free  children,  born  of  slaves,  receive  the 
best  education  that  can  be  given  them:  placing  them,  for  that  purpose, 
at  the  public  schools  and  other  places  of  instruction,  wherein  they 
may  become  useful  to  society. 

Art.  10.  Ayuntamientos  that  shall  not  be  faithful  in  the  fulfilment 
of  this  law,  shall  suffer  a  fine  of  five  hundred  dollars,  which  the  exe- 
cutive shall  order  appropriated  to  the  benefit  of  public  schools. 

Art.  11.  This  law  shall  be  first  published  in  this  town  on  the 
morrow,  and  in  the  other  towns  on  the  day  following  the  receipt 
thereof.  The  same  shall  be  republished  annually  on  the  16th  of 
September  until  the  year  1840. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  15th  of  September,  1827. 

RAMON  GARCIA  ROJAS,  President. 
JUAN  A.  GONZALES,  Dep.  Sec'y. 
MIGUEL  ARCINEAGA,  Dtp.  Sec'y, 


DECREE  No.  19. 
The  Congress  of  the  State  of  Coahuila  and  Texas  decrees  as  follows: 

Art.  1.  When  the  vice  governor  takes  the  place  of  the  governor, 
from  impossibility  on  the  part  of  the  latter,  he  shall  receive  two-thirds 
of  the  difference  in  the  salaries  assigned  these  offices. 

Art.  2.  The  same  shall  be  observed  when  a  councillor  takes  the 
place  of  the  governor  from  default  of  the  latter  and  of  the  vice  go- 
Ternor. 

Art.  3.  The  substitute,  whom  the  vice  governor  shall  appoint  as 
provided  in  article  116  of  the  constitution,  should  he  receive  a  less 
salary  out  of  the  state  rents  than  the  vice  governor^  shall  be  paid  two- 
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thirds  of  the  difference,  and  should  he  receive  none^two-thirds  of  the 
entire  salary  of  the  vice  governor. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  1 8th  of  September,  1 827. 

RAMON  GARCIA  ROJAS,  President. 
JUAN  A.  GONZALES,  Dep.  Sec'y. 
MIGUEL  ARCINEAGA,  Dep.  Sec'y. 
This  decree  was  returned  by  the  governor,  and  amended  by  con- 
gress on  the  16th  of  October,  and  shall  be  observed  as  ratified  on 
that  date. 


DECREE  No.  20. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  A  sub-receiver's  office  of  excise  duties  shall  be  established 
in  the  hacienda  de  Parras. 

Art.  2.  The  person  entrusted  with  the  same  shall  also  have  charge 
of  the  branch  cigar  store,  and  stamped  paper,  and  shall  see  to  the  col- 
lection of  the  other  state  rents  within  his  respective  limits,  and  that 
there  be  no  smuggling  in  any  department  belonging  to  his  charge. 

Art.  3.  Said  officer  shall  be  appointed  by  the  executive,  who  shall 
see  that  he  gives  security  to  the  amount  of  two  thousand  dollars 
for  the  faithful  management  of  the  funds  and  stock  committed  to  his 
charge. 

Art.  4.  For  the  present,  he  shall  be  under  immediate  subjection 
to  the  chief  agent  of  the  tobacco  department,  and  the  receiver  of 
excise  duties  of  Parras  in  their  respective  departments,  and  shall 
receive,  as  a  compensation  for  his  services,  the  same  percentage  as 
the  sub-receivers  and  agents  of  branch  cigar  establishments. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  2d  of  October,  1827. 

JOSE  M.  de  CARDENAS,  President. 
JUAN  A.  GONZALES,  Sec'y  Supletory. 
JOSE  L  SANCHES,  Dep.  Sec'y. 


DECREE  No.  21. 
The  Congress  of  the  state  of  Coahuila  and  Texas  decrees  as  follows: 

Art.  1.  Leon  R.  Almy,  George  A.  Nixon,  and  John  L.  Wood- 
bury, are  hereby  declared  citizens  ol  the  state  of  Coahuila  and 
Texas. 

Art.  2.  The  executive  shall  issue  them  the  corresponding  letters 
of  citizenship. 
Vol,  L— 65 
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For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  lOtb  of  October,  1827. 

JOSE  M.  de  CARDENAS,  President. 

MIGUEL  ARCINEAGA,  Dep.  Sec'y. 

JOSE  I.  SANCHES,  Dep.  Sec'y. 


DECREE  No  22. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  The  executive  shall  solicit  contractors  to  open  wagon 
roads  in  places  where  there  are  none. 

Art.  2.  Provisionally,  the  opening  of  the  following  roads  shall  be 
undertaken,  to  wit: — ^That  leading  from  the  town  of  Guerrero,  in 
the  district  of  the  same  name,  to  Laredo;  that  from  Santa  Rosa  to 
the  Presidio  del  Norte  by  way  of  the  Alameda;  and  that  from  this 
capital  to  Parras  by  way  of  Infiernillo,  or  any  other  more  convenient 
route. 

Art.  3.  The  contractors  shall  enter  into  articlesof  agfteement  with 
the  executive  to  indemnify  themselves  for  their  expenses  with  the 
product  of  the  toll;  and  so  soon  as  the  said  expenses,  being  the 
amount  in  which  they  pledge  themselves  to  complete  .the  under- 
taking, shall  be  covered,  the  toll  thenceforth  arising  shall  pay  the 
profits  on  the  capital  as  agreed  on  by  the  executive  with  the  said 
contractors. 

Art.  4.  The  contracts  made  by  the  executive  shall  not  go  into 
effect  until  approved  by  congress,  to  whom  they  shall  be  immediately 
transmitted. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  the  12th  of  October,  1827. 

JOSE  M.  de  CARDENAS,  President. 
MIGUEL  ARCINEAGA,  Dep  Sei^y. 
JOSE  L  SANCHES,  Dep.  Sec'y. 


DECREE  No.  23. 
The  Congress  of  the  state  of  Coahuila  and  Texas  decrees  as  follows: 

Art.  1.  In  haciendas  and  ranchos  containing  a  population  of  more 
than  five  hundred  souls,  the  respective  electoral  meetings  or  juntas 
shall  choose  a  commissary  of  police  and  a  syndic. 

Art.  2.  Besides  the  powers  allowed  them  by  article  156  of  the 
regulations  for  the  financial  administration  of  the  town,  the  commis- 
saries shall  possess  the  attributes  prescribed  to  the  constitutional  alcal- 
des by  articles  from  1  to  9  inclusive  of  section  first  of  the  law  regula- 
ting the  administration  of  justice,  No.  39. 
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Art.  3.  They  shall  also  officiate  as  peace  officers  in  entire  confor- 
mity to  the  aforesaid  law,  No.  39,  fvirnishing  the  parties  with  the  co-' 
pies  they  shall  request;  but,  the  latter  to  establish  a  trial  by  writing, 
shall  e&ct  it  before. the  respective  alcaldes. 

Abt.  4.  Superiatendants,  stewards,  and  subordinates  receiving  a 
salary,  belongiog  to  haciendas  and  ranchos,  shall  not  be  commissa- 
ries of  the  same. 

Abt.  5.  Tenants  and  residents,  or  persons  seeking  a  support  by 
following  some  pursuit  therein,  may  be  elected  commissaries  and 
syndics;  and  in  case  there  are  no  such  persons,  the  individuals  men- 
tioned in  the  preceding  article  may  be  elected,  with  the  exception  of 
superintendants. 

Art.  6.  In  haciendas  belonging  to  several  owners,  the  same  may 
be  elected  commissaries  and  syndics,  provided  they  possess  the  con- 
stitutional qualifications. 

Art.  7.  Doubts  that  arise  at  the  electoral  meetings  with  respect 
to  these  elections,  shall  be  decided  by  the  said  meetings. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  Saltillo,  the  13th  of  October,  1827. 

JOSE  M.  de  CARDENAS,  President. 
MIGUEL  ARCINEAGA,  Dep.  Sec'y. 
JOSE  I.  SANCHES,  Dep,  Sec'y. 


DECREE  No.  J34. 

The  Congress  of  the  state  of  Coahuiia  and  Texas,  to  decide  the  doubts 
proposed  for  consultation  by  the  president  of  the  tribunal  of  justice 
through  the  channel  of  the  executive,  has  thought  proper  to  decree: 

Art.  1.  The  first  and  second  halls,  without  distinction,  shall  take 
cognisance  in  all  cases  prescribed  to  the  former  by  article  62  of  the 
law  regulating  the  administration  of  justice. 

Abt.  2.  In  civil  and  criminal  cases,  cognisance  shall  be  taken  in 
appeals  by  the  hall  which  the  appellant  shall  designate  when  the  ap- 
peal is  made. 

Abt.  3.  Criminal  causes  that  do  not  come  directed  to  a  parti- 
cular hall,  shall  be  equally  distributed  to  both  by  the  minister  of  the 
third. 

Abt.  4.  The  respective  hall  that  did  not  decide  in  the  first  stage, 
shall  take  cognisance  in  the  new  trial. 

Abt.  5.  Articles  57  and  62  of  the  law  regulating  the  administration 
of  justice,  No.  39,  so  far  as  they  are  opposed  to  this  decree,  shall  be 
repealed. 

For  its  fulfibnent,  the  governor  of  the  state  shall  cause  in  to  be 
printed,  published  and  circulated. 

Given  in  Sahillo,  on  the  13th  of  October,  1827, 
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DECREE  No.  25. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  in  attention  to  the 
subject  proposed  in  consultation  by  the  minister  of  the  tribunal  of 
justice,  through  the  medium  of  the  governor,  on  the  11th  of  Sep- 
tember last,  relative  to  the  explanation  of  article  56  of  law  No.  39, 
regulating  the  administration  of  justice,  has  thought  proper  to  de- 
cree as  follows:—- 

Art.  1.  When  two  or  more  criminals  are  joined  in  any  cause  each 
one  shall  nominate  two  judges  as  colleagues. 

Art.  2.  The  criminals  shall  choose  by  absolute  majority  of  vote 
from  the  whole  number  of  colleagues  nominated.  Should  none  re- 
ceive such  majority,  those  shall  run  who  receive  the  greatest  number. 
Should  there  be  a  tie,  the  balloting  shall  be  repeated  once  only — ^and 
should  there  again  be  a  tie,  it  shall  be  determined  by  lot 

Art.  3.  The  following  persons  shall  not  be  colleagues, — the  depu- 
ties of  congress  of  the  state,  the  governor,  vice  governor,  councillors, 
secretary  of  state,  military  men,  ecclesiastics,  or  any  other  privileged 
person;  neither  shall  any  individual  be  a  colleague  who  has  betrayed 
the  public  trust,  even  should  he  be  re-qualified. 

Art.  4.  Should  a  complaint  or  accusation  arise  against  any  alcalde, 
or  inferior  judge,  the  tribunal  united  shall  declare  whether  there  be  a 
just  ground  of  action. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be  print- 
ed, published  and  circulated. 

Given  in  Saltillo,  on  the  22d  of  October,  1827. 

JOSE  M.  de  CARDENAS,  President. 
fJUAN  A.  GONZALES, />c;5.  Sec'y,  Supktory. 
JOSE  I.  SANCHES,  Dep.  Sec'y. 


DECREE  No.  26. 
The  Congress  of  the  state  of  Coahuila  and  Texas  decrees  as  follows: — 

Art.  1.  Leon  R.  Almy  shall  be  permitted  to  introduce  and  estab- 
lish in  the  state  a  boring  machine  to  cause  water  to  flow  spontaneously 
upon  the  surface. 

Art.  2.  For  the  term  of  six  years,  from  this  date,  no  other  person 
shall  establish  machines  of  this  discription,  without  the  previous  con- 
sent of  the  said  Almy,  that  he  may  indemnify  himself  for  his  expenses, 
and  receive  the  compensation  he  deserves  for  his  trouble. 

Art.  3.  Should  he  not  have  introduced  and  established  the  said 
machine  at  the  expiration  of  one  year,  he  shall  forfeit  the  exclusive 
privilege  granted  him  in  the  foregoing  article. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be  print- 
ed, published  and  circulated. 

Given  in  Saltillo,  on  the  22d  of  October,  1827. 

JOSE  M.  de  CARDENAS,  President. 

JUAN  A.  GONZALES,  Dep.  Sec'y.  Supktory. 

JOSE  L  SANCHES,  Dep.  Sec'y. 
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DECREE  No,  27. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  in  attention  to  the 
despatch  of  the  affairs  that  are  pending,  and  exercising  the  power 
granted  the  same  by  article  19  of  the  constitution,  decrees: 

The  sessions  shall  be  prorogued  one  month. 
For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Sallillo,  on  the  30th  of  October,  1827. 

JOSE  F.  MADERO,  President. 

JOSE  I.  SANCHES,  Dep.  Sec'y. 

JOSE  A.  NAVARRO,  Dep.  Sec'y. 


DECREE  No.  28. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  desiring,  if  possible, 
to  put  an  entire  stop  to  the  smuggling  of  tobacco,  and  to  give  the 
rent  all  the  activity  and  growth  of  which  it  is  susceptible,  has  thought 
proper  to  decree: 

Art.  1.  All  smuggled  tobacco,  seized  in  the  state,  shall  be  confis- 
cated, and  after  its  quality  is  examined,  the  value  thereof  shall  be 
distributed  according  to  the  confiscating  compact,  previously  deduct- 
ing the  25  per  cent,  duty  prescribed  in  favor  of  the  state  rent. 

Art.  2.  The  smuggler,  for  the  first  offence,  besides  losing  the  to- 
bacco, shall  pay  twenty-five  dollars  fine  for  every  twenty-five  pounds 
seized  upon  him,  and  should  he  not  have  money  to  pay  the  said  fine, 
one  month  in  the  public  works  shall  be  substituted  as  a  punishment 
equal  to  every  ten  dollars;  said  corporal  punishment,  whatever  be  the 
quantity  of  tobacco  smuggled,  shall  not  exceed  four  years.  Should 
he  repeat  the  offence,  he  shall  be  sentenced  to  a  fortress  for  six  years. 

Art.  3.  Should  the  tobacco  be  of  a  bad  quality,  it  shall  be  burnt, 
and  the  snmggler  fined  twelve  dollars  for  every  twenty-five  pounds, 
in  other  respects  conforming  to  the  preceding  article:  and  the  informer 
shall  be  requited  with  twenty-five  dollars  out  of  the  state  funds. 

Art.  4.  That  the  articles  2d  and  3d  be  duly  and  punctually  com- 
plied with,  the  judges,  whose  duty  it  is  according  to  the  existing  laws 
to  declare  the  confiscation,  shall  previously  take  the  proper  steps 
within  the  peremptory  term  of  forty-eight  hours,  whatever  be  the 
quality  of  the  smuggled  tobacco,  and  make  the  declaration  within  the 
said  term,  conforming  to  the  provision  of  the  articles  aforesaid  in  the 
application  of  the  punishment,  which,  whether  corporal  or  pecuniary, 
shall  be  executed  according  to  the  amount  and  quality  of  the  tobacco 
smuggled. 

Art.  5.  Judges  and  officers  who  shall  be  unfaithful  in  the  fulfil- 
ment of  this  law,  shall  be  responsible  to  the  provision  of  article  12  of 
Decree  No.  7,  issued  on  the  27th  of  August  last. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 
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Given  in  Satillo  the  2d  of  November,  1827 

JOSE  F.  M ADERO,  President. 
JOSE  I.  SANCHES,  D^.  Sec% 
JOSE  A.  NAVARRO,  Dep.  Sec'3/. 


DECREE  No.  29. 

The  Congress  of  the  state  of  Coahuila  and  Texas  decrees  as  follows: 

Art.  1.  The  town  of  Saltillo  shall  be  called  the  city  of  Leona 
Vicario. 

Art.  2.  The  name  of  the  town  of  Estevan  de  Tlascala  shall  be 
changed  to  that  of  Villalongin. 

Art.  3.  In  all  public  instruments,  and  other  writings,  official  and 
private,  the  names  designated  in  the  preceding  articles  shall  be  used. 
For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 
Given  in  Saltillo  the  15th  of  November,  1827.' 

JOSE  F.  MADERO,  President. 
JOSE  I.  SANCHES,  Dep.  Sec'y. 
JOSE  A.  NAVARRO,  Dep.  Sec'y. 


DECREE  No.  30. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree  as  follows: 

Art.  1.  For  the  better  security  aud  distribution  of  the  funds  of  the 
public  revenue,  a  vault  shall  be  established,  to  be  styled  TVeasury  of 
the  State  of  Coahuila  and  Texas^  wherein  the  products  of  all  the 
rents  and  taxes  of  every  description,  that  are  now,  or  shall  be  hereafter 
established  to  pay  the  proportion  belonging  to  the  state  of  the  general 
expenditures  of  the  republic,  and  to  cover  the  private  disbursements 
of  the  said  state,  shall  physically  and  vitally  enter,  deducting  solely 
the  expense  of  administration. 

Art.  2.  The  office  shall  be  composed  of  a  general  treasurer,  whose 
salary  shall  be  twelve  hundred  dollars  per  annum:  an  accountant 
receiving  five  hundred,  a  clerk  three  hundred,  and  a  porter  ninety- 
six  dollars  per  annum. 

Art.  3.  The  treasurer  shall  be  appointed  by  the  governor,  and 
approved  by  congress.  To  be  a  treasurer  it  shall  be  required  to  be  a 
Mexican  by  birth,  a  native  of  or  domiciliated  in  the  state,  having 
resided  three  years  therein,  and  discharged  some  public  office  with 
honor. 

Art.  4.  The  accountant  shall  be  appointed  by  the  governor  on  a 
nomination  of  three  by  the  treasurer.  The  treasurer  shall  freely  ap- 
point and  remove  the  clerk  and  porter. 

Art.  5.  The  attributes  of  the  general  treasurer  shall  be  the  same 
as  those  formerly  exercised  by  the  treasurers  and  accountants  of  the 
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abolished  coffers  as  ministers  of  the  public  revenue,  so  far  as  they  are 
not  opposed  to  the  provision  of  this  decree. 

Art.  6.  The  treasurer  shall  have  exclusive  charge  of  all  the 
funds  that  enter  the  treasury,  and  he  alone  shall  be.  responsible 
for  any  faults  that  shall  arise  in  the  management  and  distribution 
thereof. 

Art.  7.  The  treasurer  general  shall  give  bonds  in  the  usual  form 
for  the  faithful  discharge  of  his  duties,  to  the  amount  of  eight  thousand 
dollars. 

Art  8.  He  shall  form,  at  the  earliest  possible  period,  a  set  of 
regulations  for  the  internal  administration  of  his  office,  and  shall  pass 
the  same  to  the  governor,  who,  previously  hearing  the  opinion  oi  the 
council,  shall  present  it,  accompanied  by  his  report,  to  congress  for 
approval. 

Art<  9.  The  income  of  the  treasury  shall  be  distributed  by  the 
treasury  itself,  whether  in  specie  or  in  warrants  to  places  at  a  distance, 
agreeably  to  the  monthly  statement  of  presumed  or  presupposed 
expenditures,  formed  by  the  governor  in  view  of  the  general  state- 
ment approved  by  congress.  A  copy  of  the  same  shall  be  transmitted 
to  the  treasury  for  the  purpose,  signed  by  the  governor,  and  counter- 
signed by  the  secretary  of  slate. 

Art.  10.  The  treasurer  general  shall  go  on  paying  the  sums  con- 
tained in  the  statements  of  pre-supposed  expenses  by  virtue  of  the 
order  of  the  governor,  and  no  sum  shall  be  paid  not  expressly  or 
tacitly  included  in  said  statements,  unless  subsequently  decreed  by 
congress,  and  ordered  by  the  governor  to  be  exlecuted. 

Art.  11.  The  treasurer  shall  be  responsible  for  the  inobservance  <tf 
the  preceding  article;  but  should  the  governor  order  him  to  make  any 
payment  contrary  to  the  provisions  made  therein,  he  shall  execute  it, 
provided  the  order  contain  the  following  expression:  notwiihatand^ 
ing  it  has  not  been  decreed  by  Congress;  whereby  the  responsibility 
shall  rest  with  the  governor  alone. 

Art.  1!^.  Chief  agents,  and  any  other  officers  or  persons,  who 
manage  funds  belonging  to  the  public  revenue  of  the  state,  shall 
make  no  payment  or  delivery  of  any  sum  except  by  virtue  of  an 
order  or  warrant  from  the  treasurer  general,  and  they  shall  be  res- 
ponsible for  all  acts  in  violation  of  the  provision  of  this  article.  The 
corresponding  expenses  of  administration  only  shall  be  excepted  from 
the  provision  herein  made. 

Art.  13.  The  treasurer  general  shall  suspend  every  month,  and 
make  an  adjustment  of  funds  and  the  statement  as  the  existing  laws 
provide,  and  the  chief  of  the  department  shall  be  present  and  authen- 
ticate the  same,  observing  the  forms  prescribed  by  the  said  laws. 

Art.  14.  The  treasurer  shall  forthwithpass  the  statement  aforesaid 
to  the  governor,  who  shall  direct  a  copy  thereof  to  congress,  or  to  the 
permanent  deputation,  and  also  order  it  to  be  published  for  the  infor- 
mation and  satisfaction  of  the  people. 

Art.  15.  It  shall  be  the  duty  of  the  said  treasurer  to  exact  of  the 


504  Laws  and  Decrees  of  Coakuila  and  Texas.    [Book  V. 

chief  agents  the  statements  of  adjustment  of  funds,  and  monthly  and 
quarterly  products,  which  shall  be  forwarded  to  him  by  said  officers; 
he  shall  also  give  notice  to  the  executive  of  any  negligence  he 
observes. 

Art,  16.  The  treasury  shall  keep  a  common  day-book  or  journal 
for  a  book  of  general  account,  with  an  index  at  the  beginning, 
wherein  all  the  departments  composing  the  state  revenue  shall  be  set 
down  as  separate  beads,  taking  the  necessary  leaves  for  the  pur- 
pose, and  leaving  some  in  blank  for  noting  any  changes  that  may  be 
made. 

Art.  17.  All  amounts  paid  out  shall  be  expressed  in  the  said  book 
under  the  proper  head,  on  the  date  the  payment  is  made;  and  the 
person  interested,  whether  delivering  or  receiving,  shall  sign  at  the 
end  of  each  amouiit. 

Art.  18.  The  original  book  aforesaid,  containing  the  general  ac- 
count of  each  year,  having  to  be  transmitted  to  the  governor,  a  copy 
of  the  same  shall  be  taken  to  remain  in  the  office  for  its  defence. 

Art.  19.  Moreover,  as  many  other  books  shall  be  kept  as  there 
are  chief  agencies  charged  with  the  collection  of  excise,  stamped  paper 
impost  on  the  exportation  of  money,  and  tax  on  silver.  One  shall  be 
kept  for  the  tax  on  Mustangs,  and  another  for  tithes  and  other 
branches  of  the  state  revenue. 

Art.  20.  The  payments  made  by  the  chief  agents  and  officers,  and 
the  charges  that  result  against  them  from  the  statements  it  shall  be 
their  duty  to  transmit  at  the  time  of  making  their  entries,  shall  be  set 
down  in  the  books  aforesaid,  expressing  the  date,  and  observing  the 
same  distinction  as  in  the  common  journal  or  day  book. 

Art.  21.  All  the  books  shall  consist  of  such  number  of  leaves  as 
shall  be  considered  sufficient  for  setting  down  all  the  parcels  or 
amounts  that  occur  within  one  year;  but  the  common  journal  shall 
be  legalised  by  the  governor's  signature  ugon  the  first  and  last  leaves, 
and  the  figure  or  rubrick  of  the  secretary  upon  the  rest. 

Art.  22.  The  treasurer  shall  see  that  the  different  amounts  are 
set  down  on  the  date  they  occur,  without  designing  them  for 
another  day,  to  enable  the  governor,  as  he  shall  deem  proper,  to 
make  an  extraordinary  adjustment  of  treasury  accounts,  independent 
of  the  ordinary,  which  shall  be  made  every  month,  as  provided  in 
article  13. 

Art.  23.  On  the  day  appointed  for  the  ordinary  suspension  and 
adjustment,  the  treasurer  shall  have  all  the  amounts  in  the  common 
journal  closed  and  signed,  and  the  statement  formed  from  those  men- 
tioned in  article  15,  wherein  are  manifested  the  amounts  entered,  and 
those  paid  out  up  to  the  day  of  adjustment 

Art.  24.  The  statement  provided  by  the  preceding  articles  shall 
comprise  a  distinct  account  of  the  departments  that  have  caased 
the  entries  into  the  treasury,  and  of  the  distribution  of  expenses ; 
also  a  notice  of  the  chief  agents  who  have  made  the  entries  it  be- 
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longs  to  them  to  make,  and  a  note  of  those  who  shall  have  failed  to 
make  ihem. 

Art.  25.  Besides  the  adjustment  of  the  treasury,  or  particular 
account  of  every  month,  the  treasurer  shall  give  a  general  account 
of  the  whole  year,  for  which  he  shall  forward  to  the  governor  a 
statement,  drawn  up  in  the  same  manner  as  the  monthly,  the  origi* 
nal  general  day-book,  and  all  the  necessary  proofs  for  confirming 
the  said  account. 

Art.  26,  He  shall  take  a  receipt  from  the  secretary  of  state  for 
the  delivery  of  his  annual  account,  and  as  soon  as  the  said  account 
is  approved,  he  shall  receive  an  adequate  document  or  certificate  to 
that  effect. 

Art.  27.  The  treasurer  shall  be  amenable  to  the  law  of  the  24th 
of  March,  1813,  for  all  the  faults  he  shall  commit 

Art.  28.  On  days  of  festival  the  treasurer  shall  dress  in  black, 
with  a  red  sash  trimmed  with  gold.  In  attendance  on  public  cere- 
monies he  shall  take  his  seat  with  the  ayuntamiento. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  7th  of  November,  1827. 

JOSE  F.  MADERO,  President. 
JOSE  I.  SANCHES,  Dep.  Sec'y. 
JOSE  A-  NAVARRO,  Dtp.  Sec'y. 


DECREE  No.  31. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree : 

In  accusations  made  against  the  assessor-general  for  crimes  in  his 
office,  the  tribunal  of  justice  shall  take  cognisance  agreeably  to 
die  provision  of  article  197  of  the  constitution,  after  the  step  is 
taken  provided  in  article  4  of  Decree  number  25,  of  the .  22d  of 
October  last 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  Saltillo,  on  the  7th  of  November,  1827. 

JOSE  F.  MADERO,  President. 
JOSE  I.  SANCHES,  Dep.  Sec% 
JOSE  A.  NAVARRO,  Dep.  Sec'jf. 


DECREE  No.  32. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree : 

Art.  1.  The  hacienda  of  San  Vicente  Alto  is  hereby  constituted  a 
town,  to  be  called  Abaaolo. 
Vol,  L-^6 
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Art.  2.  The  said  town  may  establish  its  ayuntamientOy  proceeding 
immediately  to  the  election  in  conformity  to  article  37,  for  the  finan* 
cial  administration  of  the  towns,  given  by  the  constituent  congress, 
to  which  the  said  ayuntamiento  shall  conform  in  the  exercise  of  its 
attributes. 

Art.  3.  The  limits  of  the  new  municipality  aforesaid,  shall  em* 
brace  the  haciendas  of  San  Vicente  Baxo,  Saus,  Tapado,  Hermanas, 
Encinas,  and  Alamo;  the  ranchos  of  Oballos  and  Vorregas,  and  all 
others  situated  within  the  limits  of  the  haciendas  aforesaid. 

Art.  4.  The  governor  shall  see  that  the  proper  levels  are  assigned 
the  new  town,  water,  and  suitable  grounds  for  public  buildings,  and 
for  all  other  establishments  the  law  requires  in  new  towns. 

Art.  5.  Judicial  or  administrative  subjects,  pertaining  to  the  ha- 
cienda, constituted  a  town,  that  are  now  pending  in  the  primary 
courts  of  Monclova,  shall  be  closed  in  the  courts  wherein  they  are 
at  present  placed,  unless  the  parties  interested  agree  to  bare  them 
terminated  in  those  of  the  new  municipality,  in  which  case  they 
shall  be  permitted  to  do  so,  submitting  to  the  provision  of  the  laws. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  14th  of  November,  1827. 

JOSE  F.  MADERO,  President. 
JOSE  I.  SANCHES,  Dep.  See'y.    ^ 
JOSE  A.  NAVARRO,  Dep.  Sec'y. 


DECREE  No.  33. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

The  assessor-general  shall  attend  the  general  and  weekly  visits  to 
prisons,  provided  in  articles  98  and  99  of  the  law  regulating  the  ad- 
ministration of  justice. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  Saltillo,  on  the  15th  of  November,  1827. 

JOSE  F.  MADERO,  President. 
JOSE  I.  SANCHES,  Dep.  Sec'y. 
JOSE  A.  NAVARRO,  Dep.  Sec^y.] 


DECREE  No.  84. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  pro- 
per to  decree: 

Art.  1.  A  junta  shall  be  established  in  the  state  to  have  the  direc- 
tion of  the  tythes.  The  governor  shall  proceed  to  instal  the  same  as 
early  as  possible. 

Art.  2.  The  said  junta  shall  consist  of  the  vice  governor,  (who 
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rfiall  officiate  as  president,)  the  minister  of  the  third  hall  of  the  tri- 
bona),  the  treasurer,  (who  ^ball  discharge  the  duties  of  accountant,) 
and  two  ecclesiastics  or  secular  persons,  who  shall  be  appointed,  one 
by  the  venerable  chapter  of  Monterrey,  and  the  odier  by  that  of  Du* 
lango.  The  president  shall  hare  the  casting  vote  only«  I'be  attor- 
ney general  of  the  tribunal  shall  officiate  in  the  same  capacity  iu  the 
said  junta. 

Art,  3.  The  junta  shall  possess  the  same  attributes  as  prescribed 
in  the  ordinance  for  intendants,  so  far  as  they  are  not  opposed  to  the 
present  form  of  government  and  this  law. 

Abt.  The  junta  shall  appoint  a  tythe  agent  in  the  district  of  Mod- 
dova,  one  in  that  of  Parras,  and  another  in  that  of  Saltillo. 

Art.  5.  To  be  a  tythe  agent  it  shall  be  required  to  be  a  citizen  of 
Coahuila  and  Texas,  in  the  exercise  of  his  rights,  over  25  years  of 
age,  a  Mexican  by  birth,  and  to  enjoy  no  ecclesiastical  or  military 
privilege. 

Art.  6.  No  agent  shall  proceed  to  any  sale  of  chattels  without  pre* 
vious  notice  of  the  junta.  The  latter  shall  furnish  lists  of  prices  for 
prizing  the  movable  property  at  the  time  it  is  gathered,  and  stock  rais- 
ers ^all  not  be  compelled  to  deliver  their  stock,  provided  they  pay 
for  it  at  the  price  established. 

Art.  7.  Grain  shall  be  sold  by  order  of  the  junta,  which  alone 
As\\  appoint  the  time  and  place  wherein  it  shall  be  sold;  fruit  and 
other  perishable  articles  shall  be  immediately  sold  by  the  agents. 

Art.  8.  The  agents  shall  remit  to  the  junta,  every  four  months 
the  entire  amount  produced  by  the  sales;  and  the  latter,  immediately 
on  the  receipt  thereof,  shall  order  it  conveyed  to  the  treasury,  to  be  de- 
posited by  the  treasurer,  in  a  separate  coffer,  from  which  it  shall  not 
be  taken  for  any  purpose  whatever,  until  the  corresponding  distribu- 
tion and  delivery  is  made  to  the  persons  who  are  to  share  the  same. 

Art.  9.  Agents  shall  be  prohibited  from  trafficl^ing  in  grain  during 
the  term  of  their  administration. 

Art.  10.  The  agents  of  Monclova  shall  give  bonds,  for  the  faithful 
performance  of  their  duty,  in  the  sum  of  four  thousand  dollars,  those 
of  Saltillo  and  Parras  eight  thousand  each;  and  all  the  said  agents 
shall  receive  as  a  compensation  eight  per  cent,  of  the  nett  proeeds, 
after  deducting  all  expense. 

Art.  11.  The  secretary's  office  shall  consist  of  a  secretary  and  a 
clerk;  the  former  shall  receive  five  hundred  dollars,  and  the  latter  three 
hundred  dollars  salary,  per  annum. 

Art.  12.  The  salaries  mentioned  in  the  preceding  article,  office  ex- 
penses, cost  of  books  and  correspondence,  as  well  as  freight,  shelling, 
granary  and  other  necessary  charges,  shall  be  defrayed  by  the  gross 
tythe  product  of  the  state. 

Art.  13.  The  junta  shall  give  the  tythe  gatherers  instructions,  to 
which  they  shall  conform  in  the  collection. 

Art.  14.  The  agents  shall  appear  before  the  respective  alcaldes. 
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that  they  may  compel  those  persons  to  pay  the  tythes  who  refuse  to 
do  so  voluntarily. 

Art.  15.  The  agents,  and  their  subordinate  collectors,  shall  keep 
an  account  of  the  fruits  they  collect,  in  large  books,  the  first  and  last 
leaves  to  be  signed  by  the  president  of  the  junta,  and  the  rest  to  be 
marked  with  the  rubric  of  the  secretary  of  the  same. 

Art.  16.  The  parcels  delivered  shall  express  the  date  of  their  col* 
lection,  and  contain  the  signatures  of  the  persons  by  whom  they  were 
paid,  or  those  who  sign  in  their  name  in  consequence  of  their  not  being 
able  to  write,  also  that  of  the  alcalde  or  commissary  of  the  respective 
place. 

Art.  17.  At  the  end  of  every  year,  the  agents  shall  make  out  the 
account  of  the  whole  collection  made;  specifying  the  fruits  on  hand, 
and  those  turned  into  money,  and  forward  the  same  authenticated,  to 
be  revised  by  the  junta,  and  approved  should  they  be  legal  They 
shall  also  forward  all  the  original  books,  wherein  the  parcels  are 
minutely  and  clearly  manifested.  Said  books  shall  be  made  of  paper 
stamped  with  the  fourth  seal. 

Art.  18.  The  junta,  in  view  of  all  the  accounts,  shall  make  out  a 
general  account,  wherein  the  due  distribution  shall  be  expressed^and 
shall  take  two  exact  copies  therefrom  to  be  passed  to  the  governor,  one 
to  be  kept  by  himself,  and  the  other  transmitted  to  congress.  A  copy 
shall  be  communicated  to  the  sharers  of  the  accounts  of  the  tythe  dis- 
tricts in  which  they  are  interested. 

Art.  19.  The  junta  shall  order  a  list  made  out  of  all  persons  who 
have  paid  tythes,  specifying  the  article  and  amount  paid,  and,  order- 
ing the  same  printed,  shall  forward,  through  the  channel  of  the  re- 
spective chiefs  of  department,  a  sufficient  number  of  copies  to  all  the 
ayuntamientos,  to  be  posted  in  the  most  public  places. 

Art.  20.  The  agent,  or  his  subordinate,  who  shall  be  guilty  of 
breach  of  trust,  besides  disqualifying  himself  for  being  again  entrusted, 
shall  be  tried  according  to  the  law  of  the  24th  of  March,  18 13. 

Art.  21.  The  junta  shall  draw  up  a  set  of  regulations  for  the  in- 
ternal administration  thereof,  and  through  the  medium  of  the  governor 
pass  the  same  to  congress  for  approval. 

Art.  22.  Should  any  member  of  the  junta  be  absolutely  unable  to 
attend,  his  voice  shall  be  supplied  by  his  immediate  successor  at  the 
time. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  21st  of  November,  1827. 

[The  same  Signers.] 


DECREE  No.  35. 

The  Congress  of  the  state  of  Coahuila  and  Texas  decrees  the  follow- 
ing as  additional  articles  to  Decree  No.  18  of  the  15th  of  September 
last 
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Abt.  1.  The  slave  who,  for  the  sake  of  convenience,  shall  wish  to 
change  liis  master,  shall  be  permitted  to  do  so,  provided  the  new 
master  indemnify  the  former  for  what  the  slave  cost  him  agreeably 
to  the  conveyance. 

Art.  2.  The  manumission  mentioned  in  the  decree  aforesaid  shall 
not  take  place  should  the  owner  of  the  slave  be  assassinated  or 
poisoned  by  an  unknown  hand,  or  die  in  any  other  unnatural  way. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  the  24th  of  November,  1827. 

[The  same  Signers.] 

DECREE  No.  36. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  The  towns  of  Gigedo,  Allende,  Morelos,  Roxas,  Nava, 
and  Guerrero,  shall  be  permitted  to  cut  timber  on  the  Rio  Sabinas  for 
the  term  of  three  years,  without  paying  the  tax  collected  by  the  ayun- 
tamiento  of  Santa  Rosa. 

Art.  2.  The  municipality  of  the  said  valley  shall  see  that  the  cut* 
ting  be  performed  within  the  proper  season  for  planting  trees,  and 
that  those  who  are  allowed  the  privilege  comply  with  the  provision 
of  article  119  of  the  financial  regulations  of  the  towns. 

Art.  3.  Should  any  fire  occur,  through  negligence,  during  the  time 
of  cutting  timber,  those  who  are  culpable  shall  pay  the  damage 
agreeably  to  judicial  estimate,  and  plant  trees  upon  the  extent  of 
ground  burned  over. 

Art.  4.  Those  who  shall  wish  to  cut  the  timber  they  need,  shall 
previously  give  notice  to  the  respective  ayuntamiento,  that  the  same 
may  inform  that  of  Santa  Rosa,  in  order  that  the  latter  may  take  such 
measures  as  it  shall  deem  proper  to  prevent  disorder. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  the  24th  of  November,  1827. 

[The  same  Signers.] 


DECREE  No.  37. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  in  view  of  the 
difficulties  manifested  by  some  of  the  towns,  through  the  channel 
of  the  Executive,  in  complying  with  the  provision  of  articles  137 
and  138  of  the  law  No.  37,  given  by  the  Constituent  Congress,  and 
desiring  they  may  be  better  understood,  decrees  the  following  ex- 
planatory articles: 

Art.  1.  Only  those  called  natives,  and  their  descendants  by  what- 
ever lineage,  shall  be  included  in  the  distribution  of  lands  and  waters. 
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mentioned  in  articles  137  and  136^  of  the  law  No.  ST,  of  the  15Chof 
June  last 

Art.  8.  In  the  distribution  that  shall  be  made  of  the  said  lands  and 
waters,  agreeably  to  the  aforementioned  articles,  it  shall  not  be  re> 
quisite  that  the  origin  of  those  called  natives  be  proved,  but  it  shall 
suffice  that  in  the  use  and  profit  of  these  pieces  of  arable  land,  in 
filling  municipal  offices,  and  in  other  labors^they  have  been  considered 
as  such,  for  awarding  to  them  their  corresponding  portions,  notwith* 
standing  they  may  have  been  looked  upon  as  appendant  persons,  from^ 
having  been  bom  in  other  towns,  provided  said  towns  are  also  com- 
posed  of  natives. 

Art.  3.  In  respect  to  the  famiUes  of  day  laborers,  or  domestic  ser- 
vants, who,  having  been  employed  in  the  service  of  those  who  were 
called  natives,  or  deriving  their  origin  from  such,  do  not  need  the 
qualifications  required  in  the  foregoing  article,  their  corresponding 
portion  shall  be  awarded  them  of  the  farming  tracts  herein  mentioned. 

Art.  4.  Doubts  that  arise  upon  this  point  shall  be  determined  by 
the  executive,  after  receiving  the  reports  of  the  ayuntamiento  and 
ehief  of  the  respective  department 

Art.  5.  The  privilege  granted  in  the  last  part  of  article  138,  of  the 
aforementioned  law,  to  natives  who  have  built  houses,  shall  include 
other  citizens  who,  not  being  natives,  have  acquired  a  legal  right  to 
this  kind  of  securities. 

Art.  6.  The  term  assigned  by  the  executive  foi[  investigating  the 
quantity  of  lands  and  waters  of  these  participated  possessions,  and 
the  number  of  families  entitled  to  the  same,  having  expired,  the 
executive  shall  establish  another  prudential  and  peremptory  term  for 
hearing  persons  excluded,  and  claiming  to  he  aggrieved,  which  claims 
shall  be  decided  administratively  as  provided  in  article  4.  The  latter 
term  having  closed,  no  further  action  shall  be  had  upon  the  subject 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  26th  of  November,  1827. 

JOSE  F.  MADERO,  President. 
JOSE  L  SANCHES,  Secretary. 
JOSE  A.  NAVARRO,  Sec'y. 


DECREE  No.  38. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1,  All  Spaniards,  accused  by  public  authority,  shall  leave 
the  limits  of  the  state  within  thirty  days  from  the  publication  of  this 
law. 

Art.  2.  All  single  men,  of  whatever  trade,  station,  rank,  or  occu- 
pation, including  those  domtciliated  since  the  constitution  of  the  state 
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was  adopted,  even  fihould  they  not  be  single,  and  married  persons 
separated  from  their  families,  shall  leave  within  the  aforementioned 
term.  Those  domiciliated  thirty  years  in  the  republic  shall  be  excepted 
from  the  provision  of  the  first  part  of  this  article. 

Art.  3.  No  Spaniard  shall  settle  in  this  state,  or  remain  as  a  tran- 
sient or  travelling  person,  longer  than  three  days  in  any  town  within 
the  limits  thereof,  so  long  as  Spain  shall  not  acknowledge  the  inde- 
pendence of  this  repnblia 

Art.  4.  At  the  expiration  of  the  fifteen  days  from  the  term  speci- 
fied in  article  1,  the  ayuntamientos  shall  present  to  the  executive  a 
list,  accompanied  by  a  duplicate,  of  those  Spaniards  who,  not  being 
comprised  in  this  law,  remain  in  the  state;  stating  expressly  their 
age,  whether  married,  profession,  trade,  or  occupation,  and  time  of 
residence  in  the  republic.  On  receipt  of  the  aforesaid  lists,  the  exe- 
cutive shall  pass  one  of  the  same  to  congress. 

Art.  5.  Those  Spaniards  who,  agreeably  to  this  law,  can  remain  in 
the  state,  shall  appear  on  the  first  of  every  month  before  the  local 
authorities,  who  shall  examine  the  arms  they  have,  not  allowing  them 
anjr  other  weapons  than  such  as  are  customary  and  necessary  for 
their  personal  defence,  or  to  carry  any  othera  in  public  than  a  sword 
during  the  dangerous  hours  of  the  night.  The  local  authorities  shall 
inform  themselves  concerning  the  Spaniards  who  present  themselves, 
and  not  sufier  them  to  infringe  this  law  in  the  slightest  manner,  and 
should  they  do  so  thiey  shall  be  banished  from  the  state. 

Art.  6.  Spaniards  who  remain  in  the  state,  when  they  travel  from 
one  place  to  another  therein,  shall  obtain  from  the  respective  local 
authorities  a  passport,  in  which  a  full  description  of  the  person  shall 
be  given,  which  they  shall  present  to  the  authorities  of  the  town  of 
their  destination.  When  they  leave  this  state  to  go  to  another,  they 
shall  obtain  the  passport,  with  the  same  requisites,  from  the  gdvemon 

Art.  7.  The  ayuntamientos  shall  strictly  observe  the  conduct,  ma- 
nifestation of  sentiments,  and  carriage  of  the  Spaniards;  not  permit- 
ting them,  from  this  time,  to  hold  any  meeting  in  public  places  com- 
posed of  more  than  three  persons,  and  in  private  not  even  of  this 
number. 

Art.  8.  Should  certain  information  be  received  that  any  Spaniard 
or  Mexican  uses  degrading  terms  in  speaking  of  the  actual  form  of 
government,  or  endeavors,  even  in  an  indirect  manner,  to  bring  it 
into  disrepute,  or  shows  subversive  inclinations,  he  shall  be  appre- 
hended, summarily  tried,  and  placed  at  the  disposal  of  the  corres- 
ponding judge  or  tribunal,  as  may  be  decided. 

Art.  9.  llie  authorities  who  shall  manifest  the  slightest  reluctatioe 
to  comply  faithfully  with  this  law,  shall  be  removed  from  office,  and 
disqualified  for  filling  any  other  office  for  the  term  of  five  years, 
unless  reinstated  by  congress;  and  such  shall  moreover  pay  a  fine  of 
five  hundred  dollars,  to  be  appropriated  to  the  funds  of  public  instruc- 
tion in  the  state. 
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For  its  fulfilment,  the  governor  of  the  state  ^taSX  cause  it  to  be 
printed,  published  and  circulated. 
Given  in  Saltillo,  on  the  27th  of  November,  1827. 

[The  same  Signers.] 


DECREE  No  39. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

To  be  a  member  of  the  special  tribunal  mentioned  in  article  198 
of  the  constitution,  besides  the  qualifications  of  education  and  probity, 
it  shall  be  required  to  be  a  citizen  in  the  exercise  of  his  r^hts,  over 
twenty *five  years  of  age,  born  in  the  republic  of  Mexico,  domiciliated 
in  the  state,  to  hold  no  office  in  congress,  the  executive  council,  or  to 
be  under  immediate  subordination  to  the  executive. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 
Given  at  Saltillo,  on  the  4th  of  January,  1A28. 

JOSE  F.  MADERO,  President. 
JOSE  M.  CARDENAS,  Dep.  Sec'y. 
JOSE  M.  ARTIA,  i9qE>.  Sec^y. 


DECREE  No.  40. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree : 

Art.  I.  Accusations  tried  before  the  tribunal  of  justice,  against 
inferior  judges  or  an  assessor  for  crime  of  office,  shall  be  despatched 
within  thirty  days  from  the  time  the  solicitation  is  presented,  solely 
for  it  to  be  declared  whether  there  is  a  just  cause  of  action. 

Abt.  2.  The  accusations  pending  shall  be  despatched  within  the 
same  term,  to  be  reckoned  from  the  publication  of  this  decree. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed  published,  and  circulated. 

Given  in  Saltillo,  on  the  14th  of  January,  1828. 

[The  same  Signers.] 


DECREE  No.  41. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  The  ecclesiastical  divisions  or  offices,  wherein  the  exBcn- 
tive  is  to  exercise  the  prerogative  according  to  article  10,  of  the  law 
No.  37,  for  the  financial  administration  of  the  towns,  shall  be  for  the 
present  vicarial  curacies,  permanently  established,  with  offices  of  prin* 
cipal  and  assistant  sexton. 
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Art.  2,  The  ecclesiastical  authorit7  of  Nuevo  Leon,  being  at  pre- 
sent that  of  the  greatest  part  of  the  state,  and  that  of  Durango,  in  so 
much  of  the  state  as  belongs  to  that  diocess,  previous  to  appointing 
to  the  ecclesiastical  offices  or  divisions,  which  are  now  or  shall  be 
hereafter  established  in  Coahuila  and  Texas,  shall  forward  to  the  go- 
vernor a  private  and  circumstantial  list  of  the  person  or  persons,  with 
whom  they  are  intended  to  be  filled,  stating  the  office  wherein  thef 
are  designed  to  be  placed. 

Abt.  3.  The  governor  shall  transmit  the  list  privately  to  the  coun- 
cil for  the  same  to  report  whether  they  consider  any  person  or  persons 
of  the  ecclesiastics  proposed,  dangerous  to  the  tranquillity  of  the 
state. 

Art.  4.  The  following  shall  be  considered  dangerous  persons: — 
First,  native  Spaniards;  second,  those  partial  to  a  monarchical  or  cen- 
tral form  of  government;  third,  those  evidently  fanatics. 

Art.  5.  The  governor,  in  view  of  the  report  of  the  council,  or 
from  his  own  practical  aaj[uaintance,  shall  reject  or  admit  the  candi- 
dates. 

Art.  6.  Should  the  governor  and  council  not  agree  on  the  question^ 
whether  the  ecclesiastic  or  ecclesiastics  proposed  are  dangerous  per- 
sons, the  affirmative  shall  prevail. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  the  17th  of  January,  1828. 

[The  same  Signers.] 


DECREE  No.  42. 

The  Congress  of  the  state  of  Coahtiila  and  Texas  haB  thought  proper 
to  decree: 

Art.  1 .  Pauses  for  chanting  the  responses  in  funeral  processions 
are  hereby  prohibited  in  the  state. 

Art.  2.  Church  festivals  solemnised  in  the  townis  to  Patron  Saints 
(in  effigy)  or  other  images,  shall  not  be  effected  through  captains  or 
lestival  officers  appointed  by  any  authority  or  person. 

Art.  3.  Festivals  made  hereafter  shall  be  by  those  persons  who 
▼oluntarily  choose,  and  shall  not  be  preceded  by  any  invitation. 

ARTi  4.  Exhortations  made  by  curates  in  the  pulpit  to  their  par- 
ishioners, shall  not  be  construed  as  a  prohibited  invitation. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  22d  of  January,  1828. 

[The  same  Signers.] 
Vol.  I.— 67 
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DECREE  No.  43. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  The  inhabitants  of  the  new  Texas  colonies,  and  of  every 
other  town  whatever  hereafter  founded  in  the  state,  shall  be  ex- 
empted from  complying  with  the  stamped  paper  law  for  the  term  .of 
ten  years,  as  provided  in  article  32  of  the  colonisation  law  of  the 
24th  of  March,  1825,  except  as  regards  titles  to  property  and  the 
formation  of  the  books  of  each  town,  which  shall  be  executed  on  the 
corresponding  paper. 

Art.  2.  Said  term  shall  be  reckoned  from  the  time  the  new  towns 
are  founded,  and  with  respect  to  those  founded  prior  to  the  coloni- 
sation law,  from  the  publication  of  this  decree. 

Art.  3.  The  inhabitants  of  the  towns  mentioned  in  the  foregoing 
articles,  may  use  common  paper,  except  in  those  cases  to  which  the 
last  part  of  article  1  refers,  and  the  documents  and  all  kinds  of  instru- 
ments, public  and  private,  shall  not  be  thereby  rendered  invalid  or 
illegal,  but  they  shall  accomplish  all  the  purposes  for  which  they 
were  intended. 

Art.  4.  Persons  herein  favored  shall  enjoy  the  aforesaid  privilege 
only  in  those  towns  to  which  it  is  granted;  in  other  parts  of  the  state 
they  shall  use  stamped  paper  the  same  as  other  citizens. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  9th  of  February,  1828. 

JOSE  I.  SANCHES,  .President. 
JOSE  M.  ARTIA,  Dep.  Sec'y. 
JOSE  MARIA  ECHAIS,  Dep.  Sec% 


DECREE  No.  44. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  The  town  of  Gigedo  shall  for  the  present  be  the  capital  of 
the  district  of  Rio  Grande,  without  detriment  to  any  arrangement  made 
when  the  mail  route  through  that  quarter  shall  be  changed. 

Art.  2.  All  subordinate  district  chiefs  hereafter  appointed,  who  do 
not  belong  to  the  town  assigned  them  for  their  future  residence,  shall 
receive  400  dollars  per  annum  besides  their  present  salary,  and  in  all 
cases  they  shall  he  allowed  one  hundred  and  fifty  dollars  over  the 
amount  designated  by  article  85  of  the  financial  regulations  of  the 
towns  for  expense  of  clerk  and  paper. 

Art.  3.  The  executive  shall  proceed,  according  to  his  powers,  to 
have  the  mail  route  established  through  the  towns  of  Gigedo,  AUende, 
Morelos,  Rosas,  Nava,  and  Guerrero;  also  to  have  the  pok,  of  the 
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time  he  spends  in  Rosas,  make  one  day's  stay  in  Gigedo  to  collect  all 
the  letters,  in  order  that  they  may  have  a  better  conveyance. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be  print- 
ed, published  and  circulated. 

Given  in  Sahillo,  on  the  21st  of  February,  1828. 

JOSE  L  SANCHES,  President. 
JOSE  A.  NAVARRO,  Z>c/?.  Sec%  Sup. 
JOSE  MARIA  ECH AIS,  Dep.  Sec'j/. 


DECREE  No.  45. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree  as  follows: 

Should  the  election  of  any  citizen  for  municipal  charges  become 
vacant,  or  not  go  into  effect  from  illegality,  or  physical  or  moral  im- 
pediment, new  electoral  meetings  shall  be  holden,  provided  there  be 
no  other  person  chosen  by  any  number  of  votes. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be  print- 
ed, published  and  circulated. 

Given  in  Saltillo,  on  the  21st  of  February,  1828. 

[The  same  Signers.] 


DECREE  No.  46. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1 .  Exclusive  privilege  is  hereby  granted  to  John  Lucio  Wood- 
bury and  John  Cameron,  for  the  term  of  twenty-three  years,  reckoned 
from  the  publication  of  this  decree,  for  working  Iron  and  Coal  mines 
in  the  state. 

Art.  2.  Within  the  aforementioned  term,  no  person  shall  be  en- 
gaged in  working  said  mmes  without  permission  from  said  Woodbury 
and  Cameron,  with  the  exception  of  mines  discovered  and  legally 
specified  and  claimed  previous  to  the  promulgation  of  this  decree. 

Art.  3.  Should  the  persons  aforesaid,  at  the  expiration  of  the  three 
first  years  from  the  concession,  not  have  introduced  the  machinery 
and  necessary  utensils,  and  erected,  in  one  of  the  departments  of 
Coahuila  and  Texas  at  least,  the  proper  buildings  for  working  and 
elaborating  the  iron,  they  shall  forfeit  the  privilege. 

Art.  4.  The  persons  to  whom  said  privilege  is  granted  may  intro- 
duce professed  artists  for  smelting  or  separating  the  metal;  for  com- 
mon mining  laborers  they  shall  prefer  the  natives  of  the  country. 

Art.  5.  The  price  of  iron,  of  no  regular  shape  and  of  superior 
quality,  shall  not  exceed  in  the  state  five-eighths  of  a  rial  the  pound. 

Art.  6.  The  aforementioned  persons  shall  undertake  their  labors 
agreeably  to  the  mining  ordinances,  and  at  the  close  of  twenty-three 
years,  the  term  of  the  privilege  granted  them,  all  the  mines  shall  be 
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open  to  claim  agreeably  to  the  laws  that  are  now  or  stiall  be  hereafter 
enacted  on  the  subject. 

For  its  fulfilmeut  the  governor  of  the  state  shall  cause  it  to4>eprint- 
edy  published  and  circulated. 
Given  in  Saltillo^  on  the  25th  of  Febniary,  1828. 

JOSE  I.  SANCHES,  President 

JOSE  M.  ARTIA,  />g/i.  Sec'y. 

JOSE  A.  N A VARRO, /te/i.  Sec^y^  Sup. 


DECREE  No.  47. 

The  Coiigress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  His  excellency  general  Vicente  Guerrero,  who  by  his 
bravery  has  earned  a  name  among  his  country's  worthies,  and  liis 
excellency  general  Manuel  Gomez  Pedraza,  the  present  secretary  of 
war,  are  hereby  declared  citizens  of  Coahuila  and  Texas. 

Abt.  2.  The  bust  of  the  former  shall  be  placed  in  the  hall  of  sessions 
of  congress,  at  the  right  of  the  president's  chair,  and  upon  the  pedestal 
the  following  shall  be  inscribed  in  letters  of  gold: — Memento  of  the 
gratitude  of  the  first  const itutionat  congress  to  the  immortal  Vi- 
cente Guerrero. 

Art.  3.  The  executive  thall  order  the  provision  of  the  foregbing 
article  to  be  accomplished  as  early  as  possible. 

Art.  4.  The  state  of  Coahuila  and  Texas  gratefully  acknowledges 
the  important  and  signal  services  rendered  by  these  illustrious  military 
officers  durinff  the  occurrences  at  Tulancingo.      • 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltiilo,  on  the  16th  of  March,  1828. 

JOSE  A.  TIJERINA,  President. 
JOSE  MARIA  KCUAlSj  Dep.  Se^y. 
JOSE  F.  MADERO,  D^.  Secretary. 


DECREE  No.  48. 
Rules  of  the  Executive  Council. 


DECREE  No.  49. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  The  exclusive  privilege  of  introducing  boats,  propelled 
by  steam  or  horse  power,  in  that  portion  of  the  Rio  del  Norte  that 
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belong?  to  the  state,  is  hereby  granted  to  John  Davis  Bradboum,  and 
Stephen  M.  C.  L.  Staples  for  the  term  of  fifteen  years,  provided  they 
render  said  river  navigable  at  their  own  expense. 

Art.  2.  The  enjoyment  of  said  privilege  shall  commence  from  the 
time  the  aforementioned  boats  are  first  introduced.    . 

Art.  3.  During  the  said  term  of  fifteen  years,  no  private  tax,  such 
as  it  is  in  the  power  of  the  state  to  levy  on  steam  or  horse  boats,  shall 
be  laid  upon  those  belonging  to  the  aforesaid  undertakers,  who,  dur- 
ing the  said  term,  shall  be  subject  only  to  such  taxes  as  are  now  or 
shall  be  hereafter  established  by  general  laws  upon  aU  vessels  arriv- 
ing in  the  ports  of  the  republic. 

Art.  4.  The  empresarios,  to  whom  the  foregoing  privilege  is 
granted,  may  transfer  the  same,  notifying  the  executive  department 
of  the  state,  and  provided  the  persons  to  whom  the  transfer  is  made 
do  not  belong  to  a  nation  at  war  with  the  Republic  of  Mexico. 

Art.  5.  "nie  aforesaid  empresarios,  of  themselves,  or  through 
others,  may  colonise  upon  the  borders  of  the  aforementioned  river 
all  those  lands  belonging  to  the  state  which  they  consider  necessary 
for  establishing  their  own  safety,  and  aiding  themselves  with  timber 
and  other  utensils  suitable  for  purposes  of  navigation,  conforming  to 
the  general  and  private  colonisation  laws. 

Art.  6.  Meanwhile,  the  undertakers  examine  the  aforementioned 
river  to  ascertain  whether  it  be  susceptible  of  navigation,  wholly  at 
in  part,  the  executive,  by  means  of  the  subordinate  authorities,  s^U 
afford  them  all  the  protection  within  the  compass  of  his  powers,  and 
shall  interest  himself  and  obtain  from  the  general  government,  by 
reoaest,  that  they  be  furnished  with  such  military  aid  as  their  per- 
sonal safety  requirest 

Art.  7.  Should  the  said  empresarios,  or  the  persons  acting  in 
their  stead,  not  fulfil  their  stipulation  to  put  the  navigation  of  the 
aforementioned  river  in  successful  operation  in  the  term  of  two  years, 
reckoned  from  the  publication  of  this  decree,  they  shall  forfeit  the 
right3  granted  them  herein. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  12th  of  April,  1828. 

JOSE  M.  CARDENAS,  President 
JOSE  P.  MADERO,  Dep.  Sec'jf. 
NEPOMUCENO  V.  RECIO,  Dep.  Sec'y. 


DECREE  No.  50. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  viewing  the  em- 
barrassments of  the  state  treasury  from  want  of  funds  to  meet  the 
most  urgent  expenses,  and  wishing  furthermore  to  prevent  the 
difficulties  that  would  result  to  the  state  authorities  from  their 
limited  means,  and  even  to  the  treasury  itself  in  the  event  the 
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necessary  expenses  are  not  strictly  and  punctually  paid  with  its 
existing  funds,  has  thought  proper  to  decree : 

Art.  1.  The  office  of  councillor  is  hereby  suspended  for  the  pre- 
sent, until  the  state  is  able  to  defray  the  expense  thereof;  and  the 
executive,  in  so  far  as  it  is  his  duty  to  consult  the  council,  shall  pro- 
ceed of  himself,  availing  himself  of  the  aid  of  the  standing  deputa- 
tion during  the  recess  of  congress. 

Art.  2.  The  vice  governor  shall  receive  pay  only  when  he  offi- 
ciates on  account  of  death,  sickness,  or  absence  on  the  part  of  the 
governor,  and,  while  he  is  repairing  to  the  capital,  should  he  not 
belong  there,  the  acting  president  of  the  tribunal  of  justice  shall 
discharge  the  duties  of  governor,  providing  a  substitute  to  exercise 
his  judicial  functions  sigreeably  to  the  law  regulating  the  administra- 
tion of  justice. 

Art.  3.  The  establishment  of  a  treasury  is  hereby  suspended  for 
the  present  until  the  state  has  sufficient  funds;  the  regulation  and 
distribution  of  its  expenses  continuing  as  heretofore,  with  the  ap- 
pointment of  an  additional  clerk  to  assist  exclusively  in  the  accounts 
of  this  department. 

Art.  4.  The  department  and  district  chiefs,  except  the  one  in 
Texas,  are  likewise  hereby  suspended  for  the  present  in  the  exer- 
cise of  their  functions,  and  the  ayuntamientos  of  each  shall  com- 
municate directly  with  the  executive  through  the  channel  of  the  first 
alcalde. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Sallillo,  on  the  17th  of  April,  1828.  • 

[The  same  Signers.] 


DECREE  No.  51. 

Rules  for  the  internal  administration  of  the  supreme  tribunal  of 
justice. 

DECREE  No.  52* 

The  Congress  of  the  state  of  Coahuila  and  Texas,  in  consideration 
of  the  serious  importance  of  some  subjects  pending,  and  wherein 
their  decision  is  imperatively  demanded,  and  exercising  the  power 
conferred  by  article  87  of.  the  Constitution,  decrees: 

The  present  sessions  are  hereby  prolonged  the  time  required  for 
coming  to  a  proper  decision  upon  the  occurrences  that  have  arisen 
from  Decree  No.  50,  attending  in  the  mean  time  to  such  other  subjects 
in  the  secretary's  office  of  congress  as  are  entitled  to  the  preference. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 
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Oiven  in  Saltillo,  on  the  IPth  of  April,  1838. 

RAMON  GARCIA  ROJAS,  President 
NEPOMUCENO  VALDES,  Dep.  Sec'y. 
MIGUEL  ARCINEAGA,  Dep.  Sec'y. 


DECREE  No.  53. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Substitute  deputies  may  hold  any  municipal  office  whatever  of 
popular  choice,  and  shall  be  replaced  therein  whenever  they  are  called 
to  discharge  their  duties  in  congress  in  preference. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  30th  of  April,  1828. 

[The  same  Signers.] 

DECREE  No.  54. 
Fee  Bill  fob  Notaries. 


DECREE  No.  55. 

The  Congress  of  the  state  of  Coahuila  and  Te3^as,  in  attention  to  the 
prudent  doubt  proposed  by  the  second  alcalde  of  this  city,  and  with 
a  view  to  facilitate  the  progress  of  business  without  delay  or  injury 
to  reconciliation  in  the  subjects  that  occur,  has  decreed  as  follows; 

Abt.  1.  Every  citizen  of  Coahuila  and  Texas,  when  chosen,  and 
having  no  legal  impediment  in  the  opinion  of  the  alcalde,  shall  be 
obligated  to  serve  as  a  colleague  judge  in  theinferior  courts  of  justice. 

Abt.  2.  Any  person  who  shall  refuse  to  comply  with  the  provision 
of  the  preceding  article,  shall  incur  a  fine  of  firom  one  to  twenty-five 
dollars,  according  to  the  opinion  of  the  judge,  to  be  appropriated  to 
the  funds  for  public  instruction;  and  the  payment  of  the  said  fine 
shall  not  affect  tils  obligation  to  comply  with  the  charge  conferred. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  3d  of  May,  1828. 

[Tlie  same  Signers.] 

DECREE  No.  S^. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  attending  to  the 
deficiency  of  working  men  to  give  activity  to  agriculture  and  the 
other  arts,  and  desiritig  to  facilitate  their  introduction  into  the  State, 
as  well  as  the  growth  and  prosperity  of  the  said  branched,  has 
thought  proper  to  decree: 
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All  contracts  not  in  opposition  to  the  laws  of  the  state,  that  have 
been  entered  into  in  foreign  countries,  between  emigrants  who  come 
to  settle  in  this  state,  or  between  the  inhabitants  thereof,  and  the  ser« 
vants  and  day  laborers  or  working  men  whom  they  introduce,  are 
hereby  guaranteed  to  be  valid  in  said  state. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leoua  Vicario,  on  the  5th  of  May,  1828. 

[The  same  Signers.] 


DECREE  No.  57. 

The  Congress  of  the  State  of  Coahuila  and  Texas,  having  considered 
the  error  coipmitted  in  the  secretary's  office  on  communicating  the 
Decree  No.  48,  in  article  A^  thereof,  has  thought  proper  to  rectify 
said  article  in  the  manner  it  was  approved,  which  is  as  follows: 

,  Art.  43.  Should  one  of  the  voters  of  the  council  preside  at  any 
of  said  ballotings  on  account  of  the  death,  or  atiy  other  legal  cause 
on  the  part  of  the  original  president,  and  there  should  not  be  a  ma- 
jority of  vote,  the  balloting  shall  be  suspended  until  the  next  ordinary 
session,  when  it  shall  be  repeated  once  only,  and  should  there  still  1^ 
a  tie,  it  shall  be  decided  by  lot.  To  decide  by  lot,  slips  shall  be  cut 
precisely  alike,  whereon  the  names  that  are  to  be  drawn  shall  be 
written  by  the  secretary  in  presence  of  the  president:  and  the  tickets, 
having  been  folded  alike  and  placed  in  an  urn,  shall  be  drawn  by  the 
officer  of  the  secretary's  office. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 
Oiven  at  the  city  of  Leona  Vicario,  on  the  6th  of  May,  1828. 

[The  same  Signers.} 

DECREE  No.  58. 
Regulations  of  the  local  militia  of  the  state. 


DECREE  No.  59. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  anxious  to  facilitate 
the  governor  of  the  state  with  the  means  of  aiding  the  national 
executive;  in  the  critical  circumstances  in  whidi  he  is  placed,  to 
repel  the  invasion  preparing  in  Havanna  by  the  t3nrannical  king 
of  Spain  for  the  re-conquest  of  Mexico,  has  thought  proper  to  de- 
cree: 

A  ST.  1.  The  executive  is  hereby  authorised  to  negotiate  with  the 
governors  of  the  mitre  of  Nuevo  Leon,  and  Durango,  a  loan  of  the 
amount  in  coin  pertaining  to  the  funds  for  maintenanoe  and  repairs 
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and  belonging  to  the  Parish  Churches  in  the  state,  and  that  belong- 
ing to  the  confraternities  and  other  charitable  establishments,  without 
detriment  to  religious  worship  in  the  former,  or  to  the  fulfiment  of 
the  objects  of  the  latter.  ^ 

Art.  2.  The  amount  of  the  confraternities  and  other  pious  lega- 
des,  mentioned  in  article  140  of  law  No.  37,  and  which  therefore 
pertains  to  the  ayuntatnientos,  shall  be  annexed  to  the  fimdi  of  the 
state. 

Art.  3.  So  much  of  said  funds,  and  those  mentioned  in  article  1, 
as  is  taken  upon  rent  redeemable  at  any  time,  shall  be  taken  by  the 
state  in  the  same  manner. 

Art.  4.  The  executive  shall  request  of  all  the  ayuntamientos  an 
exact  account  of  all  the  laical  deposites  in  their  respective  municipali- 
ties, and  the  same  being  collected  within  a  prudential  and  preremp- 
tory  term,  he  shall  cause  them  to  be  added  to  the  funds  of  the  state, 
which  insures  the  said  funds  as  well  as  all  the  others  in  the  manner 
herein  specified. 

Art.  5.  The  state  hereby  guarantees  the  loans,  deposites,  and  ca- 
pitals, which  it  receives  upon  rent,  with  its  present  rents  and  the  pro- 
ceeds of  the  lands  granted  to  the  colonists. 

Art.  6.  The  executive  is  also  hereby  authorised  to  open,  through 
the  proper  channels,  a  subscriptiou  or  voluntary  donation,  embracing 
all  classes,  sexes,  and  corporations;  admitting,  in  lieu  of  money,  pro- 
perty of  every  kind,  or  jewels  that  may  be  offered  by  females;  taking 
care  that  the  different  kinds  of  property  be  turned  into  money,  and  to 
leceive  a  list  of  the  donors,  shewing  their  donations;  also,  an  account 
of  the  proceeds  thereof,  with  the  proper  vouchers. 

Art.  7.  11)e  executive  shall  place  the  result  of  these  means  at 
the  disposal  of  the  general  govemmient,  notifying  congress  of  the 
amount,  and  shall  faithfully  and  punctually  discharge  the  payments 
of  interest  and  the  capital  which  he  receives  in  this  manner  by  way 
of  loan. 

Art.  8.  Ayuntamientos  which  from  omission,  or  any  other  cause, 
give  occasion  for  frauds  in  concealing,  or  retarding  the  delivery  of  the 
aforementioned  sums,  shall  be  answerable  with  their  own  property, 
and  should  that  not  be  sufficient,  shall  be  suspended  in  the  enjoyment 
of  the  rights  of  citizens  for  a  term  not  exceeding  three  years. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  I^ona  Vicario,  on  the  1 3th  of  May,  1828. 

[The  same  Signers.] 


DECREE  No.  60. 

The  Congress  of  the  state  of  Coahuiia  and  Texas  has  thought  proper 
to  decree: 

All  judicial  subjeeti  and  suits  instituted  against  seeurities  situated 
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in  the  state,  shall  be  concluded  in  all  their  processes  in  the  courts  of 
the  state. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  14th  of  May,  1828. 

[The  same  Signers.] 

Returned  by  the  governor  on  the  Ist  of  September,  182S,  and  being 
reconsidered  during  the  sessions  of  1829,  was  rejected  on  Uie  4th  of 
May  of  that  year. 


DECREE  No.  6U 

The  Congress  of  the  state  of  Coahuila  and  Texas,  having  considered 
the  subject  proposed  by  the  executive,  bearing  date  the  2d  of  April 
last,  relative  to  elucidating  article  3  of  Law  No.  38,  and  desirous 
that  the  explanation  may  embrace  other  points,  wherein  it  might 
be  thought  to  conflict  with  the  general  law  of  the  20th  of  December 
last,  has  thought  proper  to  decree : 

Art.  1 .  When  any  transient  Spaniard  angi ves  at  any  place  in  the 
state,  and  from  moral  or  physical  impediments  is,  in  the  opinion  of 
the  executive,  unable  to  proceed  on  his  journey,  he  may  remain  for 
such  a  length  of  time  as  the  executive  shall  deem  proper. 

Art.  2.  Spaniards  not  comprised  in  the  general  law  of  exile  of  the 
20lh  of  December  last,  or  in  the  private  laws  issued  to  the  same  effect 
by  different  states  of  the  republic,  after  proving  the  same,  shall  not 
be  considered  transient  according  to  the  meaning  of  article  3  of  decree 
No.  38,  and  those  in  the  former  case  shall  show  furthermore  that 
they  have  taken  the  oath  prescribed  in  article  16  of  the  aforementioned 
general  law. 

Art.  3.  Although  the  Spaniards  mentioned  in  the  foregoing  article 
may  remain  in  the  state  such  time  as  the  executive  shall  think  pro- 
per, to  attend  to  their  business  and  pursuits,  such  residence  shall  not 
give  them  the  right  of  domicile,  nor  shall  they  acquire  thereby  any 
civil  or  political  rights,  so  long  as  Spain  shall  not  acknowledge  the 
independence  of  the  republic. 

Art.  4.  The  Spaniards  mentioned  in  the  two  foregoing  articles, 
during  the  time  they  remain  in  the  state,  shall  submit  to  the  measures 
of  policy  contained  in  decree  No.  38. 

Art.  5.  The  executive  is  hereby  authorised  to  banish  from  the 
state  all  Spaniards  who  may  remain  therein  agreeably  to  this  decree, 
should  he,  after  receiving  a  report  from  the  local  authority  of  the 
place  of  their  residence,  consider  them  dangerous  persons* 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Licona  Vicario,  on  the  15th  of  May,  1828. 

[The  same  Signers.] 
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DECREE  No.  62. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  Article  39,  of  the  colonisation  law,  so  far  as  it  provides  that 
commissioners  shall  be  paid  agreeably  to  the  last  fee  bill  of  the  ancient 
court  of  oyer  and  terminer  of  Mexico,  shall  be  without  value  or  force^ 
and  the  provision  of  said  article  for  designating  the  pay  of  surveyors, 
and  manner  it  shall  be  done,  shall  be  observed. 

Art.  2.  Said  commissioners  shall  receive  as  a  compensation  for 
their  labors  in  the  ratio  of  fifteen  dollars  for  every  sitio  of  grazing 
land  they  distribute;  two  dollars  for  each  labor  of  temporal  land;  and 
twenty  rials  for  each  labor  of  irrigable  land,  to  be  paid  by  the  same 
families  of  settlers  to  whom  the  lands  are  awarded;  and  the  said 
families  shall  be  free  from  every  other  burthen  on  the  part  of  the 
commissioner,  with  the  exception  of  the  stamped  paper,  required  for 
issuing  their  titles,  and  the  formation  of  the  respective  books,  which 
shall  be  at  their  expense. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  15th  of  May,  1828. 

[The  same  Signers.] 


DECREE  No.  63. 

The  Congress  of  the  State  of  Coahuila  and  Texas,  has  thought  proper 
to  decree: 

Without  augmenting  the  twenty-three  years  privilege,  which  by 
article  1,  of  Decree  No.  46,  was  granted  to  Jno.  L.  Woodbury  and 
Jno.  Cameron,  for  working  iron  and  coal  mines,  the  term  prefixed  by 
art  3,  of  said  decree,  for  them  to  introduce  an4  set  up  the  machines, 
and  build  workshops  for  separating  the  metal,  is  hereby  prolonged 
them  another  year. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,on  the  22d'of  September,  1828. 

JOSE  I.  SANCHES,  President. 
JOSE  M.  ARTIA,  Dep.  Sec'y, 
MIGUEL  ARCINEAGA,  Dep.  Sec'y. 


DECREE  No.  64. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  in  fulfilment  of  the 
provision  of  article  ,78  of  the  Constitution,  has  thought  proper  to 
decree  as  follows: 

Art.  1.  The  city  of  Moriclova  is  hereby  declared  the  capital  of  the 
state  of  Coahuila  and  Texas. 
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in  the  state,  shall  be  concluded  in  all  their  processes  in  the  courts  of 
the  state. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  14th  of  May,  1828. 

[The  same  Signers.] 

Returned  by  the  governor  on  the  1st  of  September,  182S,  and  being 
reconsidered  during  the  sessions  of  1829,  was  rejected  on  Uie  4ih  of 
May  of  that  year. 


DECREE  No.  61. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  having  considered 
the  subject  proposed  by  the  executive,  bearing  date  the  2d  of  April 
last,  relative  to  elucidating  article  3  of  Law  No.  38,  and  desirous 
that  the  explanation  may  embrace  other  points,  wherein  it  might 
be  thought  to  conflict  with  the  general  law  of  the  20th  of  December 
last,  has  thought  proper  to  decree: 

Art.  1.  When  any  transient  Spaniard  arrives  at  any  place  in  the 
state,  and  from  moral  or  physical  impediments  is,  in  the  opinion  of 
the  executive,  unable  to  proceed  on  his  journey,  he  may  remain  for 
such  a  length  of  time  as  the  executive  shall  deem  proper. 

Art.  2.  Spaniards  not  comprised  in  the  general  law  of  exile  of  the 
20th  of  December  last,  or  in  the  private  laws  issued  to  the  same  effect 
by  different  states  of  the  republic,  after  proving  the  same,  shall  not 
be  considered  transient  according  to  the  meaning  of  article  3  of  decree 
No.  38,  and  those  in  the  former  case  shall  show  furthermore  that 
they  have  taken  the  oath  prescribed  in  article  16  of  the  aforementioned 
general  law. 

Art!  3.  Although  the  Spaniards  mentioned  in  the  foregoing  article 
may  remain  in  the  state  such  time  as  the  executive  shall  think  pro- 
per, to  attend  to  their  business  and  pursuits,  such  residence  shall  not 
give  them  the  right  of  domicile,  nor  shall  they  acquire  thereby  any 
civil  or  political  rights,  so  long  as  Spain  shall  not  acknowledge  the 
independence  of  the  republic 

Art.  4.  The  Spaniards  mentioned  in  the  two  foregoing  articles, 
during  the  time  they  remain  in  the  state,  shall  submit  to  the  measures 
of  policy  contained  in  decree  No.  38. 

Art.  5.  The  executive  is  hereby  authorised  to  banish  from  the 
state  all  Spaniards  who  may  remain  therein  agreeably  to  this  decree, 
should  he,  after  receiving  a  report  from  the  local  authority  of  the 
place  of  their  residence,  consider  them  dangerous  persons. 

For  its  fulfilment,  the  governor  of  tlie  state  shaU  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  15th  of  May,  1828« 

[The  same  Signers.] 
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DECREE  No.  68, 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  Article  39,  of  the  colonisation  law,  so  far  as  it  provides  that 
commissioners  shall  be  paid  agreeably  to  the  last  fee  bill  of  the  ancient 
court  of  oyer  and  terminer  of  Mexico,  shall  be  without  value  or  force, 
and  the  provision  of  said  article  for  designating  the  pay  of  surveyors, 
and  manner  it  shall  be  done,  shall  be  observed. 

Art.  2.  Said  commissioners  shall  receive  as  a  compensation  for 
their  labors  in  the  ratio  of  fifteen  dollars  for  every  sitio  of  grazing 
land  they  distribute;  two  dollars  for  each  labor  of  temporal  land;  and 
twenty  rials  for  each  labor  of  irrigable  land,  to  be  paid  by  the  same 
families  of  settlers  to  whom  the  lands  are  awarded;  and  the  said 
families  shall  be  free  from  every  other  burthen  on  the  part  of  the 
commissioner,  with  the  exception  of  the  stamped  paper,  required  for 
issuing  their  titles,  and  the  formation  of  the  respective  books,  which 
shall  be  at  their  expense. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  15th  of  May,  1828. 

[The  same  Signers.] 

DECREE  No.  63. 

The  Congress  of  the  State  of  Coahuila  and  Texas,  has  thought  proper 
to  decree: 

Without  augmenting  the  twenty-three  years  privilege,  which  by 
article  1,  of  Decree  No.  46,  was  granted  to  Jno.  L.  Woodbury  and 
Jno.  Cameron,  for  working  iron  and  coal  mines,  the  term  prefixed  by 
art  3,  of  said  decree,  for  them  to  introduce  an4  set  up  the  machines, 
and  build  workshops  for  sepeurating  the  metal,  is  hereby  prolonged 
them  another  year. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  22d"of  September,  1828. 

JOSE  I.  SANCHES,  ^President. 
JOSE  M.  ARTIA,  Dep.  Sec'y. 
MIGUEL  ARCINEAGA,  Dep.  Sec'y. 


DECREE  No.  64. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  in  fulfilment  of  the 
provision  of  article  78  of  the  Constitution,  has  thought  proper  to 
decree  as  follows: 

Art.  L  The  city  of  Monclova  is  hereby  declared  the  capital  of  the 
state  of  Coahuila  and  Texas. 
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Art.  2.  The  executive  shall  make  proper  provision  for  the  futme 
congress  to  meet  in  the  capital. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed;  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  25th  of  September,  1828. 

[The  same  Signers.] 
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The  governor  of  the  state  of  Coahuila  and  Texas  to  all  the  inhabi- 
tants thereof:  Be  it  known  that  the  Congress  of  said  state  has  decreed 
as  follows: 

DECREE  No.  65. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  All  persons  under  criminal  suit  for  simple  homicide,  where 
the  prosecution  is  not  urged  by  a  third  person,  shall  be  set  at  liberty, 
and  where  it  is,  this  pardon  shall  be  understood  only  with  respect  to 
corporal  punishment. 

Art.  2.  Those  whose  crime,  according  to  the  aggregate  of  the 
preparatory  proceedings  after  the  legal  evidence  is  rendered,  is  not 
clearly  shown,  shall  likewise  be  set  at  liberty. 

Art.  3.  Those  accused  of  treason,  of  any  kind  of  sacrilege,  revolu- 
tionary persons  under  any  pretence,  and  those  sentenced  to  mere 
pecuniary  penalties  to  indemnify  a  third  person,  shall  be  excluded 
from  this  pardon. 

Art.  4.  This  pardon  shall  cease  in  thirty  days  firom  the  publication 
of  this  law  in  the  respective  district  capitals. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  25th  of  September, 
1828 

JOSE  I.  SANCHES,  President. 
JOSE  M.  ARTIA,  Dep.  Sec'y. 
MIGUEL  ARCINEAGA,  Dep.  Sec'y. 

Wherefore  I  command  it  to  be  printed,  published,  circulated  and 
duly  fulfilled 

Leona  Vicario,  September  26th,  1828. 

JOSE  MARIA  VEESCA. 

Juan  Antonio  Padilla,  Secretary. 


DECREE  No.  66. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 
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Thd  deficieney  of  the  tinie  of  practice  recpiired  by  law  for  being 
admitted  as  a  counsellor,  on  the  part  of  Elenterion  Maria  de  la 
Garsa,  is  hereby  dispensed  with. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  27th  of  September, 
1828. 

[The  same  Signers.] 


DECREE  No.  67. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  pro- 
per to  decree: 

Art.  1.  Debts  contracted  by  hired  servants  with  their  masters, 
previous  to  the  publication  of  this  law,  shall  be  paid  in  the  manner 
and  form  they  have  bargained. 

Art.  2i  In  future  when  a  servant  obtains  employment,  the  con- 
tract he  makes  with  his  master  shall  be  set  down  at  the  head  of  the 
account,  wherein  shall  be  manifested  the  manner  he  is  to  pay  the 
debt  he  contracts;  the  agreement  shall  be  authenticated  by  two  wit- 
nesses, and  signed  by  the  same,  the  master,  the  servant  if  he  can 
write,  or  another  person  in  his  name. 

Art.  S.  To  rescind  the  contract  mentioned  in  the  foregoing  article, 
the  agreement  of  the  parties  shall  be  required. 

Art.  4.  Amounts  ministered  to  servants,  in  part  payment  for  their 
labor,  shall  be  in  money,  or  effects  not  exceeding  the  ordinary  prices 
of  the  market;  and  both  master  and  servant  i^all  be  entirely  free, 
the  one  to  furnish,  and  the  other  to  accept 

Art.  5.  In  future  no  payment  shall  be  made  in  advance  to  exceed 
what  the  servant  can  obtain  as  the  reward  of  labor  with  the  whole 
of  one  year's  wages.  Debts  now  pending,  and  supplies  furnished 
to  servants  in  their  own  sickness,  or  that  of  their  families,  shall  be 
excepted  from  the  provision  of  this  article. 

Art.  6.  To  idiotic  servants  no  payment  shall  be  made  in  advance 
exceeding  ten  dollars,  without  the  knowledge  of  the  alcalde,  or  a  per- 
son of  known  probity. 

Art.  7.  The  master  shall  show  the  servant  bis  account  as  often  as 
requested,  and  the  latter  may  sue  the  former  before  the  alcalde,  when 
he  thinks  himself  aggrieved  by  illegality  or  any  other  cause. 

Art.  S.  In  haciendas,  agricultural  ranchos,  or  any  other  establish- 
ments situated  out  of  towns,  masters,  superintendants  and  stewards, 
are  hereby  authorised  to  punish  servants  who  fail  in  the  faithful  ful- 
filment of  their  duties,  or  disobey  their  superior,  by  arrest  not  exceed- 
ing four  days,  or  with  shackles  for  the  same  length  of  time. 

Art.  9.  When  the  master  enters  a  complaint  to  the  alcalde,  on 
account  of  the  incorrigibility  of  the  servant,  the  alcalde,  may  punish 
him  with  shackles,  or  other  correctional  penalties,  to  cause  him  to  re- 
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turn  to  his  duty;  observing,  in  these  cases^  the  provision  of  articles  2, 
3y  and  4,  of  the  law  regulating  the  administration  of  justice. 

Art.'  10.  Should  the  servant  sue  the  roaster  for  excessive  chastise- 
ment, the  alcalde  shall  terminate  the  suit  after  taking  the  course  point- 
ed out  in  the  foregoing  article,  but  shall  not  be  permitted  to  exonerate 
the  servant  from  the  debt  he  owes  his  master. 

Art.  11.  The  use  of  the  whip  for  correcting  servants  shall  for  ever 
be  prohibited. 

Art.  12.  The  master  shall  furnish  the  servant  during  sickness,  ac- 
cording  to  his  class,  and  on  account  of  his  labor,  with  the  necessary 
sustenance  and  medicine.  Should  it  not  be  convenient  for  the  master 
to  provide  the  servant  with  his  sustenance,  the  latter  may  request  it 
of  another  person,  in  the  understanding  that  the  value  thereof  shall 
be  paid  as  a  privileged  debt. 

Art.  13.  Copies  of  this  law  shall  be  posted  in  the  public  places  in 
all  the  towns  of  the  state,  and  upon  the  doors  of  the  chief  houses  of 
the  haciendas  and  ranchos  of  the  same. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,on  the  30th  of  September,  1828. 

JUAN  A.  GONZALES,  President. 
JOSE  MORELOS  ARTIA,  Dep.  Sec'y. 
MIGUEL  ARCINEAGA,  Dep.  Sec'y. 


DECREE  No.  68. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

The  communications  which,  previous  to  Decree  No.  50,  were  di- 
rected to  the  vice  governor,  and  to  the  department  and  district  chiefs, 
shall  be  transmitted,  so  long  as  they  do  not  officiate,  to  the  governor 
of  the  state,  who  shall  preside  all  the  acts  the  constitution  prescribes 
to  the  former. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  30th  of  September, 
1828. 

[The  same  Signers.] 


DECREE  No.  69. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  hereby  enacts  the 
following  as  additional  articles  to  Decree  No.  58. 

Art.  1.  Of  the  corps  and  companies  oflocal  militia,  assigned  by  arti- 
cle 9  of  the  regulations  on  the  subject,  as  indispensable  force  of  the 
state,  one  squadron  of  cavalry  is  hereby  suppressed. 
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Art.  2.  The  fractions  mentioned  in  articles  from  16  to  1^1  of  said 
regulations,  may  be  organised  not  only  in  pickets,  thirds,  halves,  and 
whole  companies,  as  therein  provided,  but  also  in  squadrons  and  hat* 
talions,  should  their  number  and  force  reach  that  required  for  forming 
said  corps. 

Art.  3.  The  requisite  of  being  a  Mexican  by  birth  to  discharge  the 
duties  of  militia  officer  is  hereby  abolished. 

Art.  4.  The  civil  functionaries,  mentioned  in  exception  fourth  of 
article  95,  shall  be  the  public  officers,  civil  and  political,  of  the  state, 
of  whatever  character^  station  office  or  trust,  during  their  continuance 
in  office. 

Art.  5.  The  form  of  the  oath  which  constitutes  the  substance  of 
article  113,  shall  be  reduced  to  the  following: — You  solemnly  swear, 
in  the  presence  of  God,  to  use  the  arms,  the  country  places  in  your 
hands,  in  defence  of  her  independence^  of  the  constitution  of  the  re- 
public, and  that  of  the  state. 

Art.  6«  To  the  oath  taken  by  the  soldiers  the  following  words 
shall  be  added,  "faithfully  to  obey  the  officers  you  have  chosen,  and 
to  respect  the  lawfully  constituted  authorities." 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be  print- 
ed, published  and  circulated. 

Given  at  the  city  of  LeonaVicario,  on  the  30th  of  September,  1828. 

[The  same  Signers.] 


DECREE  No.  70. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  The  lands  acquired  by  virtue  of  the  colonisation  law, 
whether  general  laws  of  the  republic  or  private  laws  of  the  state,  by 
native  or  foreign  colonists,  and  by  empresanos,  shall  not  be  subject  to 
the  payment  of  debts  contracted  previous  to  the  acquisition  of  said 
lands  from  whatever  source  the  said  debts  originate  or  proceed. 

Art.  2.  Until  after  the  expiration  of  twelve  years  from  having 
held  legal  possession,  the  colonists  and  empresarios  cannot  be  sued,  or 
incommoded  by  the  judges,  on  account  of  said  debts. 

Art.  3.  After  the  expiration  of  the  term  prefixed  in  the  foregoing 
article,  although  they  may  be  sued  for  said  debts,  they  shall  not  be 
obligated  to  pay  them  in  lands,  implements  of  hu^andry,  or  tools  of 
their  trade  or  machines,  but  expressly  in  fruits  or  money  in  a  manner 
not  to  affect  their  attention  to  their  families,  to  their  husbandry,  or 
art  they  profess. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated4 

Given  at  the  city  of  Leona  Vicario,  on  the  13th  of  January,  1829. 
[The  names  of  the  signers  not  mentioned  in  the  book.] 
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DECREE  No.  71. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  having  attended  to 
various  diflficnlties,  manifested  by  different  ayuntamientos  through 
the  channel  of  the  executive,  in  strictly  complying  with  article  143 
of  the  financial  regulations  of  the  towns,  and  wishing  on  their  part 
to  prevent  all  doubt  in  relation  to  said  articles,  in  explaoatioa 
thereof  has  thought  proper  to  decree: 

Aet.  1'  The  ayuntamientos,  on  the  receipt  of  this  decree,  with 
the  concurrence  of  the  curate  of  each  town,  shall  proceed  to  comply 
with  the  provision  of  article  142  of  the  law  No.  37,  of  the  1  th  of 
June,  1827,  examining  the  documents  in  order  to  investigate  the 
manner  of  establishment  of  the  funds  of  the  confraternities  and  other 
charitable  legacies  mentioned  in  said  article;  should  they  find  the 
same  to  be  legal,  they  shall  comply  with  the  provision  of  said  article. 

Art.  2.  The  parish  curates  shaU  be  obligated  to  present  the  bonds 
or  instruments  of  establishment  immediately;  and  should  they  refuse 
to  do  so  within  the  peremptory  term  of  thirty  days,  after  being  notified 
by  the  first  or  by  the  sole  alcalde  of  each  town,  the  ayuntamiento 
shall  set  aside  the  establishment  as  having  taken  place  in  an  illegal 
manner:  and  shall  provide  that  the  funds  of  the  confraternities,  or 
other  funds  established  for  pious  purposes,  the  instruments  of  estab- 
lishment or  legacy  whereof  are  not  presented,  or  do  not  appear,  be 
immediately  placed  with  their  municipal  funds;  and  the  plea  of  their 
having  been  lost,  or  misplaced,  shall  be  of  no  avail. 

Art.  3.  The  term  of  one  year  shall  be  granted  to  parish  curates 
to  present  therein  the  accrediting  documents  of  the  confraternities,  or 
charitable  legacies,  the  funds  whereof  are  taken  bv  the  ayuntamientos 
by  virtue  of  the  preceding  article;  and  should  it  appear  by  said  . 
documents  that  the  donation  or  legacy  is  legally  founded,  the  funds 
that  havQ  been  taken  shall  be  restrained. 

Art.  4.  Should  any  dispute  arise  from  the  presentation  of  these 
instruments  or  titles,  relative  to  the  establishment  of  the  confraternities 
or  legacies,  between  the  parish  curate  and  the  ayuntamiento,  the  one 
8U9taining  that  they  are  legal,  and  the  other  that  they  are  not,  the 
respective  judicial  record  shall  be  drawn,  expressing  the  grounds  each 
one  has  for  sustaining  his  object  and  pretension,  and  forwarding 
through  the  channel  of  the  alcalde  to  the  assessor  general  of  the  state^ 
fbr  him  to  decide  thereon  according  to  law. 

Art.  5.  From  said  decision  an  appeal  may  be  had  to  the  tribunal 
of  justice,  conceded,  as  the  case  may  be,  by  the  law  No.  39,  of  the 
21st  of  June,  1827,  regulating  the  administration  of  justice. 

Art.  6.  The  expense  incnrred  by  the  avuntamiento  in  these  cases 
shall  be  defrayed  out  of  the  municipal  funds  after  the  account  is 
legally  proved. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  Slst  of  January,  1839. 
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DECREE  No.  72. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

The  expression,  until  congress  appoints  another,  contained  in 
article  69  of  the  organic  law  for  the  administration  of  justice,  shall 
be  understood  only  in  relation  to  the  death  of  the  officers  proper^ 
mentioned  in  the  same  article. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  29th  of  January,  1829. 


DECREE  No.  73. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

The  fortress  of  La  Bahia  del  Espiritu  Santo,  in  the  department  of 
Texas,  may  be  called  the  town  of  Goliad, 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  4th  of  February,  1829. 


DECREE  No.  74. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  Every  military  man,  retired  from  service,  receiving  pay 
for  his  services,  and  having  no  other  occupation  or  emolument  in  the 
state,  shall  be  exonerated  from  paying  the  assessment,  which,  as  ex- 
empt from  the  service  of  the  civic  militia  he  is  required  to  pay,  agree- 
ably to  article  98  of  the  law  on  the  subject.  No.  5S,  regulating  the 
civic  militia  of  the  state. 

Art.  2.  The  military  men  retired  from  service,  mentioned  in  the 
preceding  article,  who  follow  any  industrious  pursuit,  or  possess 
any  kind  of  property  besides  the  pay  allowed  to  those  of  their  class, 
shall  be  obligated  to  pay  the  tax  designated  in  the  aforementioned 
article  98. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  the  city  of  Leona  Vicario,  on  the  4th  of  February,  1829. 


DECREE  No.  75. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  has  thought  propet 
to  decree  as  follows: 
Vol.  L— 69 
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James  Power  is  hereby  declared  a  citizen  of  the  state;  in  pursu- 
ance thereof,  the  executive  sliall  order  the  letter  of  citizenship  to  be 
ssued  in  his  favor. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  the  city  of  Leona  Vicario^  on  the  6th  of  February^  1829. 


DECREE  No.  76. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  in  attention  to  the 
difficulties  manifested  by  the  tribunal -of  justice,  with  regard  to  the 
true  construction  of  article  4,  law  No.' 25,  of  the  22d  of  October 
1827,  has  decreed  as  follows: 

The  voice  of  alcalde,  which  article  4,  law  No.  25,  of  the  22d  of 
October,  comprises,  shall  have  reference  to  the  judicial  acts  wherein 
said  functionaries  take  cognisance  as  primary  judges. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  the  city  of  Leona  Vicario,  on  the  6th  of  February,  1829. 


DECREE  No.  77. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree:  •    * 

llie  executive  with  the  concurrence  of  the  ecclesiastical  authority 
of  the  state  shall  proceed  to  request,  as  an  aid,  of  the  bishops  of  the 
republic,  the  secular  or  regular  ecclesiastics  required  for  curates  in  the 
new  towns  of  the  department  of  Texas. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  the  dty  of  Leona  Vicario,on  the  12th  of  February,  1829. 

JOSE  M.  CARDENAS,  President.    - 
JOSE  I.  SANCHES,  Dep.  Sec'y. 
JUAN  N.  DE  LA  PENA,  Dep.  Sec'y. 


DECREE  No.  78. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Two  years  in  addition  to  the  term  assigned  by  article  8  of  the 
colonisation  law  of  the  24th  of  March,  1825,  are  hereby  grant^  to 
John  L.  Woodbury  to  enable  him  to  carry  into  effect  the  contract 
ratified  with  the  executive  of  the  state  on  the  14th  of  November, 
1826. 
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For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 
Given  in  the  city  of  Leona  Vicario,on  the  12th  of  February,  1829. 

[The  same  Signers.] 


DECREE  No.  79. 

The  Congress  of  the  state  of  Coahuila  and  Texas  decrees  the  follow* 
ing  as  additional  articles  to  Decree  No.  3,  of  the  31st  of  July,  1827. 

Abt.  1.  The  two  per  cent,  established  by  Decree  No.  3,  on  the 
exportation  of  coin,  shall  be  paid,  whatever  be  the  amount  exported. 

Art.  2.  The  amount  which  the  alcaldes  and  officers,  in  whose 
presence  the  aforementioned  payment  shall  be  made,  agree  and 
determine  upon  as  necessary  for  travelling  expenses,  shall  be  ex- 
cepted from  the  payment  aforesaid. 

Art.  3.  The  sum  excepted  may  be  from  one  to  three  hundred 
dollars,  which  it  shall  not  exceed;  and  the  passport,  required  by 
article  7  of  the  aforementioned  law,  shall  be  previously  obtained. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  the  city  of  Leona  Vicario  on  the  26th  of  February,  1829. 


DECREE  No.  80. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  to  explain  some 
doubts  that  have  been  agitated  relative  to  the  true  meaning  of 
Decree  No.  28,  of  the  2d  of  November,  1827,  has  thought  proper 
to  decree  the  following  as  additional  articles  to  the  aforementioned 
decree. 

Art.  1.  The  twenty-five  dollars  fine,  imposed  on  smugglers  of 
tobacco  by  article  2  of  Decree  No.  28,  shall  be  added  to  the  state 
rents. 

Art.  2.  The  reward,  designated  by  article  3  of  the  aforesaid  de- 
cree, shall  be  delivered  entire  to  the  informer  when  the  tobacco  to  be 
burned  exceeds  sixty-two  and  a  half  pounds,  and  should  the  tobacco 
seized  be  a  less  quantity,  he  shall  be  rewarded  with  eight  dollars,  also 
out  of  the  funds  of  the  state. 

Art.  3.  The  course  provided  in  article  4  of  the  aforementioned 
decree,  for  investigating  the  crime  of  smuggling  and  infiicting  the 
punishment  prescribed,  shall  be  that  marked  out  by  Decree  No.  7, 
relative  to  thieves;  the  duties  to  be  determined  by  the  alcalde,  agreea- 
bly to  article  8  of  the  confiscation  compact,  circulated  on  the  6th  of 
December,  1822,  should  the  value  of  the  tobacco  permit;  and  if  not, 
the  proceedings  shall  be  conducted  officially. 

Art.  4.  Receivers  of  smuggled  tobacco  shall  be  subject  to  the  same 
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trials  and  penalties  as  smugglers,  and  each  one  shall  suffer  them  of 
himself,  whatever  be  the  number. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  the  city  of  Leona  Vicario,  on  the  26th  of  February,  1829. 

[The  same  Signers.] 

DECREE  No.  81. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  Permission  is  hereby  granted  to  establish  in  this  city  a 
confraternity,  styled  Santo  Entierro. 

Art.  2.  A  set  of  internal  regulations  shall  be  drawn  up,  which 
through  the  channel  of  the  executive,  shall  be  transmitted  to  congress 
for  approval. 

Art.  3.  A  scheme  reducing  the  contributions  of  the  brothers  to  a 
regular  co-operation,  regulating  the  manner  of  their  collection,  custody 
and  distribution:  also  the  attendance  on  public  ceremonies,  and  ap- 
pointing the  periods  for  the  meetings,  shall  constitute  the  basis  of  these 
regulations. 

Art.  4.  The  meetings  of  the  members  of  the  confraternity  shall 
always  be  public,  and  shall  be  presided  by  one  of  the  alcaldes,  or  by 
the  regidor,  whom  the  ayuntamiento  shall  designate. 

Art.  5.  No  civil  or  political  subject  shall  be  agitated  in  said  meet- 
ings, nor  shall  it  be  permitted  to  molest  those  who  do  not  join  the 
confraternity,  or  who  belong  to  another,  and  under  no  pretence  shall 
scapularies,  girdles,  or  any  thing  else  called  relics  (of  saints)  be 
established. 

Art.  6.  Members  who  avail  themselves  of  the  occasion  of  the 
meetings  to  promote  the  discussion  of  civil  or  political  subjects,  shall 
incur  the  penalties  prescribed  in  article  2,  of  the  decree  of  the  general 
congress  of  the  25th  of  October,  1828. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  12th  of  March,  1829. 

RAFAEL  MANCHOLA,  President. 
JUAN  N.  de  la  PENA,  Dep,  Sec'y. 
JOSE  MARIA  ARAGON,  Dep.  Seey. 


DECREE  No.  82. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

« 

Art.  1.  A  rent  of  two  hundred  dollars  per  annum  shall  be  paid 
for  a  building,  to  be  occupied  by  the  agency  of  the  state  revenue. 
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Art.  3.  Said  rent  shall  commence  from  the  time  the  building, 
which  the  community  may  furnish,  shall  be  opened  as  a  custom  house 
— the  building  to  be  sufficiently  large  for  depositing  therein  all  kinds 
of  cargo  that  may  have  to  be  delayed  from  any  cause,  or  for  which 
the  duties  are  not  paid. 

Abt.  3.  Every  half  mule  load,  of  whatever  kind,  size  and  con- 
dition, that  shall  remain  deposited  in  the  custom  house  over  five  days, 
on  being  removed,  shall  pay  one,  two  and  three  quarter  rials  storage, 
agreeably  to  the  following  rule:  a  half  load,  the  value  whereof  does 
not  exceed  from  one  to  thirty  dollars,  shall  pay  one  quarter  rial;  from 
thirty  to  one  hundred,  two;  and  exceeding  that  amount,  three  quarter 
rials. 

Art.  4.  After  the  completion  of  the  first  five  days  mentioned  in 
the  preceding  article,  the  cargo  that 'remains  in  the  custom  house 
shall  be  taxed  at  the  rate  of  two  quarter  rials  a  month,  storage. 

Art.  5.  In  a  separate  book  the  agency  shall  keep  an  account  of  the 
product  of  the  aforementioned  storage,  specifying  the  partial  or  se- 
parate amounts  thereof 

Art.  6.  The  owners  of  cargo  consisting  of  wool,  brown  sugar, 
cotton,  hides  and  salt,  that  cannot  be  deposited  in  the  custom  house 
for  want  of  space,  shall  be  permitted  to  store  the  same  in  private 
houses,  previously  furnishing  the  respective  bill  of  lading,  and  secu- 
rity for  the  duties. 

Art.  7.  Cargo,  that  is  not  deposited  in  the  custom  house  for  the 
reasons  mentioned  in  the  preceding  article,  shall  be  exempted  from 
paying  tax  of  storage. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  14th  of  March,  1829. 

[The  same  Signers.] 


DECREE  No.  83. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  in  view  of  the 
declining  state  of  its  internal  trade,  occasioned  in  a  great  measure 
by  the  influx  of  foreigners  in  the  market,  and  wishing  to  pre- 
vent as  far  as  possible  the  ruin  of  those  of  their  constituents  who 
follow  this  pursuit,  and  find  business  to  be  paralysed;  also  to 
give  an  impulse  to  their  trade,  has  thought  proper  to  decree  as 
follows : 

Art.  1.  For  the  present,  and  until  congress  shall  regulate  com- 
merce with  foreign  nations  generally,  merchants  coming  from  those, 
which  have  not  ratified  treaties  with  Mexico,  shall  be  prohibited 
from  retailing  goods  in  any  town  in  the  state;  being  permitted  to 
sell  at  wholesale  only,  for  cash  or  on  credit. 

Art.  2.  Individuals  from  nations  with  which  Mexico  has  ratified 
treaties,  proving  to  the  local  authorities  their  origin,  and  that  of  the 
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merchandise  they  introdaco,  with  the  respective  passports  to  the 
consuls-general  of  their  own  nation,  and  other  documents  the  laws 
do  now,  or  shall  hereafter  prescribe^  shall  be  excepted  from  the  pro- 
vision of  the  preceding  article. 

Abt.  3.  The  alcaldes  and  empresarios  of  the  colonies  of  the  state 
shall  give  the  colonists  in  their  respective  limits  a  certificate  for  a 
limited  and  sufficient  time,  in  order  that  they  may  be  considered  as 
Mexicans. 

Art.  4.  Those  who,  on  commission  or  as  clerks,  retail  the  goods 
of  any  foreigner  not  favored  in  this  law,  shall  be  subject  to  the  penal- 
ties it  imposes  on  the  transgressors,  and  may  be  informed  against  by 
any  individual  of  the  town,  before  the  respective  alcalde. 

Art.  5.  Any  foreigner  or  native  merchant,  who  shall  transgress 
this  law,  shall  incur  a  fine  of  five  hundred  dollars,  which  the  alcalde 
of  the  respective  municipality  shall  cause  him  to  pay,  with  power  to 
destine  him  six  months  to  public  works,  if,  after  the  corresponding 
investigation,  he  has  not  wherewith  to  satisfy  the  fine. 

Art.  6.  Said  fines  shall  be  paid  to  the  informer,  and  to  the  funds 
of  the  ayuntamiento  where  they  are  collected,  one  hundred  dollars 
each;  the  remainder  to  the  funds  of  the  state: — should  no  informer 
intervene,  the  part  assigned  such  person  shall  belong  to  the  alcalde, 
who  conducts  the  case  officially,  and  the  costs  shall  be  divided  in  pro- 
portion to  the  amount  of  each  share  of  the  fine. 

Art.  7.  This  law  shall  go  into  effect  in  ninety  days  from  its  pub- 
lication, and  the  local  authorities  shall  be  responsible  for  any  unfaiUi- 
fulness  in  the  fulfilment  thereof. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  2d  of  April,  1829. 

[The  same  Signers.] 

» 

Returned  by  the  executive  with  his  remarks  thereon  on  the  2d  of 
April,  1829,  and  being  amended,  was  again  transmitted^  bearing  No. 
91^  on  the  13th  of  May  of  the  same  year. 


DECREE  No.  84. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree  the  following  as  additional  articles  to  the  internal  regu- 
lations, No.  32,  of  the  7th  of  April,  1827. 

Art.  1.  Congress  shall  appoint  four  secular  persons  from  their 
own  body,  whose  duty  it  shall  be  to  sit  as  grand  jury,  one  of  whom 
shall  not  have  a  vote,  and  shall  act  as  secretary. 

Art.  2.  The  jury  shall  take  notice  of  the  grounds  of  the  com- 
plaint or  accusations,  may  hear  the  complainant  to  see  if  he  has  any 
further  explanation  to  make,  and  shall  furthermore  make  such  legal 


i 


Tit.  I.]        Lav)3  and  Decrees  of  Coahuila  and  Tixas,  535 

investigation  as  the  same  shall  deem  necessary  for  determining  the 
fact 

Art.  3.  The  record  being  formed  as  promptly  as  possible,  the  jury 
shall  cite  the  accused  to  hear  his  plea  or  answer,  which  shall  be  taken 
down  by  the  secretary. 

Art.  4.  This  step  being  concluded,  the  committee  shall  write  their 
report,  and  notify  congress  therewith,  which,  appointing  a  day  for 
discussion,  shall  summon  the  accused  to  appear,  to  give  him  an 
opportunity  to  make  further  explanation;  and  the  accused  then  retir- 
ing, congress  shall  proceed  to  the  discussion,  in  public  or  private 
session  as  the  same  shall  agree,  and  shall  declare  whether  there  be  a 
just  cause  of  action. 

Art.  5.  Should  congress  resolve  in  the  affirmative,  all  the  antece- 
dents shall  be  transmitted  to  the  corresponding  tribunal,  for  the  same 
to  act  according  to  law. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  24th  of  March,  1829. 

[The  same  Signers.] 


DECREE  No.  85. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  has  thought  proper 
to  decree: 

Art.  1.  The  chief  agent  of  the  state  excise  rent  is  hereby  autho- 
rised to  contract  equal  payments  at  specific  periods  for  the  duties 
resulting  from  all  effects,  fruits  and  crops  of  the  owners  of  haciendas, 
ranchos,  and  bakeries,  which  they  introduce  to  be  sold  or  manu- 
factured in  the  towns  not  exempted  from  duties. 

Art.  2.  Said  contracts  shall  commence  from  the  publication  of 
this  decree,  and  be  taken  out  so  soon  as  a  systematic  plan  of  revenue 
is  formed,  to  be  renewed  every  year  on  the  last  of  December,  whether 
in  augmentation  or  diminution  of  the  respective  monthly  amount,  as 
the  agent  shall  judge  proper. 

Art.  3.  The  aforementioned  contracts  shall  be  written  down  in  a 
book,  to  be  kept  for  that  purpose,  and  signed  by  the  persons  interested, 
and  agents  of  the  rents. 

Art.  4.  Contractors,  against  whom  any  abuse  shall  be  proved,  in 
permitting  or  authorising  any  effects  to  be  introduced  under  their 
names  shall  be  treated  as  thieves,  and  the  fine  and  other  penalties 
prescribed,  as  the  case  maybe,  by  articles  1,  2,  3,  4  and  5,  of  law  No. 
7,  shall  be  inflicted  upon  them  as  such. 

Art.  5.  The  agents  of  the  state  rents  shall  be  obligated  to  observe 
the  two  preceding  articles,  under  their  most  rigid  responsibility,  and 
penalty  of  losing  their  office,  should  bribery,  subornation,  or  any  other 
partiality  they  exercise  to  the  injury  of  the  concerns  they  manage,  be 
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proved  against  them — and  shall  furthermore  be  subject  to  the  penal- 
ties they  deserve  according  to  the  laws  and  circumstances. 

Aet.  6.  The  executive  shall  cause  the  agent  to  proceed  immedi- 
ately to  collect  the  duties  resulting  from  fruits,  crops,  flour,  &c.y  intro- 
duced from  the  beginning  of  1824,  until  the  present  by  the  owners  of 
haciendas,  ranches,  or  bakeries,  without  effecting  the  corresponding 
payment  according  to  law. 

Art.  7.  For  the  collection  provided  in  the  preceding  article  the 
agents  of  the  rents  shall  conform,  either  to  the  amount  of  equal  peri- 
odical payments  established  until  the  end  of  1824,  or  to  statements 
the  persons  interested  shall  present  him  with  their  signature,  wherein 
the  introductions  they  have  made  during  the  whole  of  tins  period 
shall  be  duly  manifested. 

Aet.  8.  The  executive  shall  give. notice  to  congress  as  soon  as  the 
duties  in  arrears  are  collected,  manifesting  the  amount,  endeavoring 
to  do  so  before  the  ck)se  of  the  sessions. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  26th  of  March,  1829. 

[The  same  Signers.} 


DECREE  No.  S^. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  Debts  contracted  by  servants,  or  by  their  masters  with 
them,  shall  be  paid  in  the  manner  and  form  they  have  bargained, 
with  the  exception  of  those  of  the  following  article. 

Art.  2.  Joint  accounts  between  two  or  more  servants,  even  should 
they  be  father  and  sons,  are  hereby  absolutely  prohibited,  and  those 
now  in  said  form  shall  be  settled  on  the  publication  of  this  law  and 
the  debt  or  credit  resulting  shall  be  divided  among  the  individuals 
comprised  in  the  account—in  proportion  to  the  wages  they  obtain 
for  their  labor,  and  in  future  the  respective  account  of  each  shall  be 
separately  kept,  agreeably  to  the  provision  of  this  law. 

Art.  3.  Masters  shall  take  care  in  future  to  retain  one-third  of  the 
wages  of  each  of  their  servants,  to  be  placed  to  their  credit  in  their 
respective  accounts,  and  they  shall  be  exonerated  from  this  retention, 
only  in  cases  of  serious  sickness, or  absolute  nakedness  of  the  servant 
and  his  family,  when  they  shall  be  supplied  with  what  is  absolutely- 
required. 

A  RT.  4.  Should  there  be  any  failure  to  comply  with  the  provision 
of  the  preceding  article,  the  transgressor  shall  be  sentenced  to  lose  the 
part  he  did  not  retain,  which  shall  be  placed  to  the  credit  of  the  servant. 

Art.  5.  Every  servant  who  solicits  employment,  at  the  time  of 
making  his  contract,  shall  present  a  paper  proving  the  amount  he 
then  owes,  also  his  conduct  as  a  citizen  and  as  a  servatit;  said  docu- 


I 

# 

I 

■ 


Tit  I.]         Laws  and  Dtcrees  of  Coahuila  and  Texas.  537 

ment  shall  be  signed,  either  by  his  former  master,  by  the  judge,  or  b^ 
a  citizen  of  known  probity.  The  debts  shall  be  paid  directly  from 
master  to  master  as  they  shall  agree,  it  being  prohibited  only  to  be 
through  the  medium  of  the  servant  newly  employed,  without  which 
requisites  no  bargain  whatever  shall  be  legal. 

Art.  6.  Contracts  made  between  masters  and  servants  shall  be  ex- 
pressed in  the  plainest  manner  at  the  head  of  the  respective  accounts. 

Art.  7.  Grain  or  provisions  promised  to  servants  as  rations  shall 
be  supplied  them  in  the  natural  state  or  kind,  without  any  alteration, 
and  only  when  the  master  is  sick  shall  they  be  charged  with  the  value 
thereof — should  the  master  not  see  fit  to  let  them  have  it  gratis. 

Art-  8..  Provisions  or  effects  supplied  to  servants  on  account  of 
their  labor  shall  be  charged  at  the  current  prices  of  the  market. 

Art.  9.  The  master  who  transgresses  the  preceding  article,  charg- 
ing his  servant  an  excessive  price  for  what  he  supplies  him,  shall  be 
fined  five  times  the  amount  of  his  fraud,  to  be  declared  by  the  alcalde 
after  proving  the  fact;  one-fifth  of  the  fine  shall  go  to  indemnify  the 
servant,  and  the  remainder  shall  be  added  to  the  municipal  funds. 

Art.  10.  Minors  shall  be  placed  in  employment  by  their  respective 
parents,  or  relatives  on  whom  they  depend,  the  former  having  a  right 
to  the  fruit  of  the  labor  of  their  children,  and  relatives  to  the  manage- 
ment thereof  without  detriment  to  the  subsistence  of  the  minors. 

Art.  11.  Masters  and  superihtendents  may  chastise  their  servants 
for  any  faults  they  commit,  treating  them  in  so  doing  in  a  parental 
manner. 

Art.  12.  Any  person  who  transgresses  the  preceding  article  by 
excessive  chastisement,  shall  be  compelled  to  pay  the  damage  agree- 
ably to  the  result  of  a  competent  trial,  summary  or  conciliatory,  and 
shall  furthermore  be  fined  by  the  alcalde  according  to  his  attributes, 
and  the  seriousness  of  the  case  for  the  benefit  of  the  municipal  funds. 

Art  13.  When  the  master  enters  a  complaint  against  his  servant 
for  being  an  idler,  incorrigible,  obstinate  and  impertinent,  the  alcalde 
shall  compel  the  servant  to  return  to  his  duty,  punishing  him  as  he 
deserves,  according  to  the  circumstances  of  the  offence. 

Art.  14.  A  servant  who  leaves  the  service  of  his  master  in  debt, 
or  who,  not  being  in  debt,  loses  the  concerns  under  his  charge  by 
negligence  or  omission,  shall  be  tried  according  to  articles  2,  3,  4  and 
5,  of  law  No.  7,  should  a  complaint  be  entered  against  him. 

Art.  15.  Besides  the  annual  settlement  that  shall  be  made  in  the 
accounts  of  the  servants,  they  may  require  the  master  to  show  the 
same,  when  they  intend  to  apply  for  any  considerable  amount,  who 
shall  acquaint  them  therewith. 

Art.  16.  When  the  servant  wi^es  to  leave  the  service  of  his 
master,  without  prejudice  to  the  contract  made,  he  may  compel  his 
master  to  settle  the  account,  and  to  furnish  him  the  document  speci- 
fied in  article  5,  and  the  master  shall  perform  this  duty  within  one 
month  at  the  longest 

Art.  17.  The  action  of  servants  against  their  masters  in  reiqpect  to 
Vol.  L— 70 
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dues  for  their  personal  labor,  shall  be  of  an  executiire  character,  and 
shall  have  the  preference  conceded  by  law. 

Art.  18.  Masters  shall  not  be  obligated  to  pay  the  burial  of  their 
servants  who  die  in  debt,  nor  shall  the  families  of  the  latter  be  required 
to  do  it  when  they  possess  no  other  property  than  what  is  re-quired 
for  their  personal  and  domestic  use. 

Abt.  19.  When  any  servant  in  debt,  and  not  possessing  any  other 
property  than  that  excepted  in  the  preceding  article,  has  occasion  to 
bury  any  of  his  family,  the  master  shall  not  be  obligated  to  supply 
him  a  greater  amount  than  what  is  necessary  to  pay  the  fees  of  an 
ordinary  burial,  according  to  the  rates  of  the  diocess. 

Abt.  20.  Debts  of  those  who  die  in  service  shall  be  paid  with  the 
property  they  leave  on  their  decease,  and  theur  children  and  relatives 
shall  not  be  compelled  in  any  other  manner. 

Art.  81.  The  local  authorities  in  their  jurisdiction,  and  under 
their  strictest  responsibility,  shall  watch  over  the  punctual  fulfilment 
of  this  law  in  all  its  parts. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  4th  of  April,  1829. 

JOSE  MARIA  BALMASEDA,  President. 
JOSE  MARIA  ARAGON,  Dep.  Sec'y. 
RAMON  GARZIA  ROXAS,  Dep.  Sec% 


DECREE  No.  87. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  taking  into  view 
the  importance  of  various  subjects  yet  undecided,  and  whereon  a 
resolution  is  imperatively  demanded,  in  exercise  of  the  privilege 
granted  by  article  87  of  the  constitution,  decrees: 

Th6  sessions  shall  be  prorogued  another  month. 
For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be  print- 
ed, published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  28th  of  April,  1829. 

[The  same  Signers.] 


DECREE  No.  89. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

The  first  of  the  sole  alcaldes  of  the  district  capitals,  shall  be  the 
channels,  through  which  the  executive  shall  communicate  the  orders 
and  decrees  which  on  account  of  being  circulars,  are  to  be  transmitted 
to  all  the  towns  of  the  state;  on  other  subjects  that  offer  the  executive 
shall  communicate  directly  with  the  alcaldes  and  ayiutamieiitos. 

For  its  fulfibnent  the  governor  of  the  state  shall  cause  it  to  be 
printer!,  published  and  circulated. 
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Given  at  the  city  of  Leona  Vicario,  on  the  29th  of  April,  1829. 

JOSE  M.  CARDENAS,  President. 
RAMON  GARCIA  ROXAS,  Dep.  Sec'y. 
MARIANO  GARCIA,  Dep.  Sec'y. 


DECREE  No.  89, 

The  Congress  of  the  State  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  On  the  opening  of  the  ordinary  sessions  the  second  term, 
the  executive  shall  present  to  congress  a  nomination  of  three  persons, 
well  informed,  and  qualified  to  perform  the  general  visit  of  ayunta- 
iiiientos  in  the  state. 

Art.  2.  The  investiture  and  attributes  of  this  officer,  in  the  discharge 
of  his  commission,  shall  be  those  that  belong  to  liim  as  a  delegate  of 
the  executive  of  the  state. 

Art.  3.  The  executive  shall  form  the  instructions,  to  which  the 
person  appointed  shall  conform,  also  proposing  the  salary  to  be  given 
them,  in  order  that,  after  the  corresponding  approval  of  congress,  he 
may  enter  on  the  discharge  of  his  commission. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  the  city  of  Leona  Vicario,  on  the  29th  of  April,  1829. 

[The  same  Signers.] 


DECREE  No.  90. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  taking  into  veiw 
the  circumstances  to  which  all  the  towns  find  themselves  reduced 
to  be  able  to  support  the  public  expenses,  and  that  said  expenses 
imperatively  demand  the  dictation  of  some  measures  whereby  they 
can  be  paid,  such  as  are  least  burthensome  to  the  citizens,  exercis- 
ing the  ninth  attribute  conceded  in  the  first  part  of  article  97  of  the 
constitution  of  the  state,  has  thought  proper  to  decree: 

Art.  1.  Every  Coahuiltexian  of  whatever  class  or  age,  who  has  a 
rent,  wages,  salary,  business  or  industrious  personal  pursuit,  shall  pay 
to  the  state  annually  such  part  of  his  income  as  corresponds  to  three 
days,  from  which  assessment  females  sliall  be  excepted. 

Art.  2.  This  tax  shall  be  paid  by  thirds  of  a  year — one  day's  in- 
come every  four  months  in  advance — and  that  the  collection  of  the 
quotas  may  be  prompl  by  rendering  the  payment  more  easy,  the 
ayuntamientos  may  subdivide  them  in  such  fractions  as  they  think 
proper. 

Art.  3.  The  graduation  of  said  income  shall  be  made  by  the  per- 
son interested,  computing  what  he  earns  one  day  with  another,  by 
his  regular  yearly  earnings. 

Art.  4.  The  ayuntamientos  shall  determine  the  quotas  of  the  in- 
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dtviduals  of  their  respective  municipality,  declaring  such  as  in  their 
opinion  are  fraudulent  from  having  been  diminished  by  the  persons 
interested— which  shall  be  immediately  subjected  to  the  provision  of 
the  following  article. 

Art.  5.  When  any  individual  refuses  to  state  what  he  thinks  he 
earns  daily,  the  ayuntamiento  shall  choose  three  persons,  if  possible, 
of  the'same  occupation  as  the  former,  to  make  the  graduation  he  con- 
ceals or  refuses,  and  the  same  being  made,  the  quota  shall  be  exacted 
without  admitting  any  claim  to  the  contrary. 

Art.  6.  Individuals  who  besides  their  daily  wages  are  furnished 
by  their  master  or  employer  with  board  and  lodging  shall  add  for  this 
reason,  one  and  a-half  rial  more  to  their  daily  income,  should  they  be  - 
domestic  servants,  and  four  rials,  should  they  occupy  a  higher  station; 
servants  who  receive  raw  rations  shall  be  excepted  from  this  aug- 
mentation. 

Art.  7.  Any  one,  who  wishes  to  pay  at  once  the  amount  of  this 
tax  for  the  year,  shall  be  permitted  to  do  so. 

Art.  8.  Every  head  of  a  family,  and  owner  of  a  workshop,  or 
hacienda  shall  deliver  the  payment,  for  himself,  and  those  he  employs 
permanently  on  salary  or  daily  wages,  taking  the  corresponding  re- 
ceipts. 

Art.  9.  Should  any  individual,  after  the  formalities  provided  in 
articles  4  and  5,  are  concluded,  refuse  more  than  twice  to  pay  the 
quota  assigned  him,  he  shall  be  compelled  to  pay  a  fine  of  triple  the 
amount  of  his  quota,  besides  the  costs  that  may  have  resulted  from 
the  collection. 

Art.  10.  Should  a  person  repeat  the  refusal  he  shall  be  fined  the 
same  amount  specified  in  the  foregoing  article,  and  so  often  as  be 
shall,  refuse  to  pay  the  tax. 

Art.  II.  Within  the  first  month  from  the  respective  publication 
of  this  decree,  the  ayuntamietitos  shall  form  the  lists  of  the  persons 
assessed  belonging  to  their  municipality  according  to  form  No.  1, 
taking  care  to  make  the  same  in  a  book,  of  which  a  copy  shall  be 
transmitted  to  the  executive  at  the  end  of  the  time  prefixed. 

Art.  12.  The  ayuntamientos  shall  choose  an  individual  of  their 
satisfaction  and  confidence  for  each  ward  in  towns  divided  into  such, 
and  in  those  that  are  not,  they  shall  distribute  the  commissions  as  is 
most  practicable,  for  forming  the  lists  and  collecting  the  tax:  and  no 
person  shall  decline  this  charge. 

Art.  13.  The  persons  commissioned  shall  comply  in  every  respect 
with  the  provision  of  this  decree,  giving  notice  to  the  ayuntamien- 
tos, to  which  they  are  answerable,  of  the  statement  pertaining  to 
their  trust. 

Art.  14.  For  each  tax  the  ayuntamientos  shall  deliver  to  the 
collectors  two  receipts,  divided  in  three  squares  in  the  manner  spe- 
cified in  form  No.  2.  One  of  said  receipts  shall  be  delivered  to  the 
person  assessed,  for  the  collector  to  sign  the  respective  square  each 
time  said  person  delivers  iiim  the  quota;  and  the  other  shall  remain 
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in  possession  of  the  collector  for  the  person  assessed,  either  himself, 
his  master  or  employer,  or  some  other  person  at  his  request  to  sign 
the  respective  square,  that  the  collector  may  show  proof  by  this 
document  on  delivering  what  he  has  received. 

Art.  15.  The  ayuntamientos  every  third  of  the  year  shall  post 
in  the  most  public  places,  lists  of  the  persons  taxed,  belonging  to  their 
municipality,  showing  at  the  bottom  those  who  deserve  the  penalties 
designated  in  articles  9  and  10. — Eveiy  citizen  shall  be  authorised 
to  enter  a  complaint  to  the  ayuntamiento  for  faults  he  may  notice 
in  said  lists  in  order  to  exact  the  respective  responsibility,  as  the  case 
may  be. 

Abt.  16.  With  the  exception  of  sons  in  a  family,  every  individual 
over  eighteen  years  of  age,  who  maliciously  wishes  to  withdraw 
himself  from  the  payment,'  and  for  this  reason  is  not  comprised  in 
the  list  shall  be  considered  a  vagrant  and  disorderly  person,  and  sub- 
ject to  the  provision  of  article  123  of  Law  No.  37. 

Art.  17.  In  two  months  from  the  publication  of  this  law  in  each 
municipality  the  first  third  of  the  assessment  shall  be  collected,  and 
the  ayuntamientos  shall  deliver  the  product  to  the  respective  agents 
of  the  state  rents,  taking  the  corresponding  receipt,  and  giving  notice 
to  the  executive  that  this  provision  is  executed. 

Art.  18.  The  executive  shall  take  care  that  on  the  first  month  of 
the  third  the  ayuntamientos  under  their  strictest  responsibility  pay 
over  to  the  rent  agencies  all  that  should  be  collected  of  the  preceding 
third,  proving  it  not  to  have  teen  more,  by  comparing  the  aforemen- 
tioned lists,  which  shall  be  performed  in  this  act,  exacting  the  cor- 
responding receipt,  showing  the  amount  they  have  delivered. 

Art.  19.  The  agents  shall  forward  every  year  to  the  executive, 
the  last  of  December,  an  abstract  or  summarv  according  to  form 
No.  3,  to  be  taken  from  the  same  lists  with  which  the  ayuntamiento 
collects  the  tax. 

Art.  20.  The  executive  shall  compare  each  abstract  with  the  cen- 
sus contained  in  the  statistical  record  of  each  municipality,  and  not 
finding  them  to  agree,  shall  demand  the  difference  of  the  ayunta- 
mientos of  the  towns  where  it  happens,  admonishing  them  in  one 
and  in  two  instances  to  proceed  efficiently  in  their  trust. 

Art.  21.  Should  any  ayuntamiento  not  make  full  payment  on  the 
second  demand  made  by  the  executive,  the  latter  shall  fine  the  same 
according  to  his  attributes,  and  the  seriousness  of  the  fault,  the  pro- 
duct of  the  fines  to  be  added  to  the  state  rents. 

A  rt.  22.  Ten  per  cent,  of  said  tax  shall  be  assigned  to  the  ayunta- 
mientos, out  of  which  the  commissioners  shall  be  compensated  with 
three  per  cent,  of  what  they  respectively  collect,  and  the  seven  per 
cent,  remaining  shall  be  appropriated  to  the  expenses  of  collection, 
and  benefit  of  the  municipal  funds. 

Art.  23.  The  executive  shall  circulate  this  decree,  accompanied 
by  all  the  instructions  necessary  for  the  exact  fulfilment  thereof. 
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For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 
Given  at  the  city  of  Leona  Vicario,  on  the  4th  of  May,  1829. 

[The  same  Signers.] 


FORM  No. 

1. 

Ward  formed  by  — 

—  street, number. 

Names  of  persons 

Income. 

Quota  or  tax  for 

taxed. 

each  third. 

D. 

R. 

G. 

D.      R.      6. 

A.  B. 

8 

0 

0 

8        0        0 

0 

4 

6 

0        4        6 

0 

2 

0 

0        0        2 

0 

2 

10 

0         2       10 

0 

3 

0 

0         3         0 

Hacienda. 

Owner  D.  N.  Resides. 

■ 

D.  N.  Superintendant, 

4 

0 

0 

4         0         0 

N.  Steward, 

1 

0 

0 

10         0 

Servants  in  constant  ei 

a- 

ployment. 

Servant, 

0 

3 

0 

0         3         0 

• 

FORM  No. 

2. 

A.  B.  paid  his  third  of  personal  tax. 
First  third  of  year.  Second  third  do.         Last  third  do. 


FORM  No.  3. 


Municipality  of 


Bent  Office  or  Agency. 


Abstract  and  recapitulation  of  the  number  of  persons  assessed, 
and  amount  of  the  direct  tax  which  this  ayuntamiento  has  delivered 
to  this  agency,  receiver's  office,  or  clerk's  office  during  the  several 
thirds  of  the  year  of  the  date. 

First  Third. 

Number  of  persons  assessed.  Amounts. 

Those  of  three  dollars,           9  27    0    0 

Of  one,                                   80  80     0    0 

Of  four  rials,                      280  140    0    0 


369 


247     0     0 
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6iS 


Of  three  dollars. 

One, 

Four  rials, 


Second  Third. 

IB 

34 

180 


22Q 


or  three  dollars. 
One, 


Last  Third. 

18 
50 


68 


36  0  0 

34  0  0 

90  0  0 

160  0  0 


54 
50 

104 


On  the  first  third, 

Second, 

Last, 


Recapitulation. 

369 

226 

68 


247 
160 
104 


663  511 

Deduct  the  ten  per  cent,  assigned  the  ayuntamien^o  by  Article  22 
of  the  law  on  the  subject. 

511 
51    0  10 


Nett  in  favor  of  the  state,      459    7    2 


DECREE  No.  91. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  taking  into  view 
the  declining  state  of  its  internal  trade,  caused  mostly  by  the 
arrival  of  foreigners  in  the  market,  and  wishing  to  prevent  as  far 
as  possible  the  ruin  of  those  of  their  constituents  who  are  en- 
gaged in  this  occupation,  find  their  business  rendered  ineffectual, 
also  to  encourage  their  trade — ^has  thought  proper  to  decree  as 
follows: 

Art.  1.  Foreign  merchants,  of  whatever  nation,  not  naturalised 
in  the  republic  of  Mexico,  are  hereby  prohibited  from  retailing 
goods  in  any  town  in  the  state,  being  permitted  to  sell  only  at  whole- 
sale, for  cash  or  on  credit. 

Art.  2.  Also  every  foreigner,  or  native  of  the  republic  is  hereby 
prohibited  the  introduction  and  sale  of  coarse  cotton  and  woollen  stuffs, 
not  manufactured  in  the  republic — natives  being  permitted  to  continue 
the  sale  of  the  goods  of  this  kind  they  now  have  -on  hand. 

Art.  3.  The  alcaldes  and  empresarios  of  the  colonies  of  the  state 
shall  give  the  colonists  of  their  respective  limits,  engaged  in  trade,  a 
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certificate  for  a  sufficient  and  limited  time,  that  they  may  be  considered 
as  Mexicans. 

Art.  4.  The  alcaldes  of  all  the  towns  of  the  state  shall  likewise 
give  certificates  to  those  foreigners,  who,  besides  obtaining  letters  of 
citizenship,  have  fixed  their  residence  in  any  of  the  towns  in  their 
limits,  should  they  request  it  on  account  of  being  engaged  in  trade. 

Art.  5.  Those  who  on  commission,  or  as  clerks,  retail  the  goods 
of  any  foreigner,  shall  be  subject  to  the  penalties  this  law  imposes  on 
the  offenders,  and  may  be  informed  of  by  any  individual  of  the  town 
to  the  respective  alcalde. 

Art.  6.  Any  foreigner  or  native  merchant,  who  transgresses  this 
law,  shall  be  fined  five  hundred  dollars,  which  the  alcalde  of  the  re- 
spective municipality  shall  cause  him  to  deliver,  with  authority  to 
destine  him  six  months  to  public  works,  should  it  appear  on  proper 
investigation  that  he  has  not  the  means  to  pay  the  fine. 

Art.  7.  Said  fines  shall  be  appropriated,  one  hundred  dollars  to 
the  informer,  one  hundred  to  the  funds  of  the  ayuntamiento  where 
they  are  collected,  and  the  rest  to  those  of  the  state.  Should  there 
be  no  informer,  the  part  assigned  for  that  purpose  shall  belong  to  the 
alcaide  who  conducts  the  official  proceedings,  and  the  costs  shall  be 
divided  in  proportion  to  the  amount  of  each  portion  or  share. 

Art.  8.  This  law  shall  go  into  full  eflfect  in  ninety  days  from  its 
publication  in  the  capital  of  each  district,  and  the  local  authorities 
shall  be  answerable  for  any  breach  of  trust  in  the  fulfilment  ihereoL 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  13th  of  May,  1829. 

[The  same  Signers.] 

DECREE  No.  92. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  A  school  of  mutual  instruction,  on  the  I^ncastrian  plan, 
shall  be  established  in  each  department  of  the  state. 

Art.  2.  Each  of  the  said  schools  shall  be  situated  in  the  respective 
capital  of  the  department. 

Art.  3.  The  teachers  shall  be  engaged  for  three  years,  on  solicita- 
tion of  the  executive,  who,  to  admit  them,  shall  be  satisfied  of  their 
veracity,  qualifications  and  general  merit. 

Art.  4.  Each  teacher  shall  take  charge  of  the  department  that  falls 
to  his  lot,  and  each  shall  receive  eight  hundred  dollars  per  annum, 
payable  monthly  in  advance. 

Art.  5.  Said  establishments  shall  be  composed  of  one  hundred  and 
fifty  pupils  each,  and  when  they  exceed  this  number,  the  teacher  may 
request  an  increase  of  salary,  drawing  up  a  petition  containing  in- 
formation on  the  part  of  the  ayuntamiento,  which,  through  the  channel 
of  the  executive  shall  be  presented  to  congress  for  their  resolution. 


Tit.  I.]        Law8  and  Decrees  of  Coahuila  and  Texas,  545 

Akt.  6.  The  three  teachers  together  shall  form  a  set  of  regulations, 
to  govern  the  schools,  which  being  completed  they  shall  present  to 
the  executive  for  his  approbation;  and  when  this  is  obtained  the 
original  shall  be  deposited  in  the  archives,  and  a  sufficient  number  of 
copies  printed  to  be  circulated  to  all  the  authorities  of  the  state. 

Art.  7.  The  teachers  shall  instruct  the  pupils  in  reading,  writing, 
arithmetic,  the  dogma  of  the  Catholic  religion,  and  all  Ackermann's 
catechisms  of  arts  and  sciences. 

Art.  8.  The  ayuntamientos  shall  ascertain  what  children  of  the 
municipality  are  unable  to  pay,  and  whose  parents  wish  to  send  them 
to  school,  but  do  not  for  want  of  means. 

Art.  9.  From  among  the  said  poor  children  the  ayuntamiento'  shall 
take  from  one  to  five  by  lot,  and  send  them  to  the  establishment  to  be 
sustained  by  the  municipal  funds :  where  there  are  none  such,  a 
voluntary  subscription  shall  be  raised  for  that  object;  in  either  case 
one  shall  be  sent  without  fail,  to  be  taken  always  by  lot.  Said  children 
shall  be  received  gratis  in  the  school,  being  furnished  by  the  state  with 
what  articles  they  need  for  their  instruction. 

Art.  10.  Also  the  children  of  those  citizens  in  the  department  of 
Texas,  who  contributed  to  establish  the  present  school  fund  of  the 
capital,  shall  be  admitted  gratis,  provided  they  continue  paying  the 
quota  they  agreed. 

Art.  11.  The  ayuntamientos  shall  require  citizens,  who  have  the 
means,  to  send  their  children  to  the  establishments,  and  with  those 
who  are  obstinate  in  complying,  whether  from  vicinity,  negligence, 
or  apathy,  they  shall  take  such  measures  as  they  consider  to  be  just. 

Art.  12.  To  support  the  expense  to  be  defrayed  a  fund  shall  be 
created  in  the  capital  of  each  department,  to  be  under  the  charge  of 
the  respective  ayuntamiento,  with  power  to  appoint  a  depositary ,from 
within  or  without  their  own  board. 

Art.  13.  Said  fund  shall  consist  of  the  present  school  funds  of  the 
capital  towns,  to  which  shall  be  added  the  legacies  intended  for  this 
object,  the  municipal  quotas  assigned,  and  the  product  of  pay  pupils 
in  the  respective  schools. 

Art.  1 4.  Parents,  who  are  able,  shall  pay  for  each  of  their  children 
fourteen  dollars  per  annum  while  learning  the  first  rudiments,  until 
they  commence  to  write,  and  eighteen  dollars  the  rest  of  the  time  until 
they  leave  the  establishment. 

Art.  15.  The  ayuntamiento  shall  be  vigilant,  that  the  collection  of 
the  sums  assigned  to  this  fund  be  exact,  permitting  no  delay;  and 
taking  care  that  the  parcels  paid  in  be  entered  in  a  book  that  shall  be 
formed  in  each  capital  for  keeping  the  account  of  its  respective 
establishment. 

'  Art.  16.  The  special  fund  of  each  department  shall  be  used  in 
paying  the  teacher,  house  rent,  market,  and  repair  of  school  furniture, 
the  amounts  thus  paid  out  to  be  proved  by  the  teachers'  receipts, 
authenticated  by  the  certificate  of  the  sindico  procurador  and  the 
order  of  the  alcalde. 
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Art.  17.  When  the  fund  of  an  establishment  has  not  the  means  of 
promptly  meeting  any  expense  it  shall  be  assisted  by  the  funds  of  the 
municipality,  to  be  restored;  and  should  even  these  be  exhausted, 
application  shall  be  made  for  the  aid  of  funds,  to  be  restored,  to  the 
chief  agents  of  the  state  rents,  who  shall  supply  what  is  necessary 
after  the  proper  document  is  authenticated  by  the  ayuntamiento. 

Art.  is.  Each  pupil  educated  in  the  establishment,  on  leaving, 
shall  pay  the  respective  ayuntamiento  the  sum  of  ten  dollars,  to  be 
called  gratitude  money^and  with  this  a  separate  fund  shall  be  formed, 
to  be  used  to  reward  the  teacher,  with  the  understanding  that  it  shall 
not  be  delivered  to  him  until  the  conclusion  of  his  contract,  he  being 
required  to  keep  an  exact  account  of  the  amount  of  said  funds  paid 
in,  to  correspond  with  that  which  shall  be  kept  by  the  ayuntamiento. 

Art.  19.  The  accounts  of  these  funds  shall  be  rendered  to  the 
executive  at  the  close  of  each  financial  year^  and  shall  be  made  out 
agreeably  to  the  accompanying  form. 

Art.  20.  The  executive  shall  endeavor  that  this  law  have  its  full 
effect  as  soon  as  possible,  and  to  establish  the  schools,  he  may  dispose 
of  the  state  rents  to  the  amount  of  two  thousand  dollars,  under  the 
most  strict  account  of  the  disposition  thereof,  which  shall  be  no  other 
than  the  purchase  of  all  the  furniture,  slates  and  books,  required  for 
carrying  into  effect  the  object  of  this  decree. 

Department  of Lancastrian  School. 

Jlccount  of  funds  paid  in  and  out  of  said  institution  during  the 
financial  yeary  commencing  on  the  first  of  September,  and  end- 
ing on  the  day  of  the  date, 

PAID  IN. 
Funds  pertaining  to  the  School  of  this  city,  000  0  0 
Charitable  fund  of ,  dedicated  to  the  in- 
struction of  youth,               -            -            -  000  0  0 
Product  of  municipal  quotas,  dedicated  to  School 

funds,         -----  000  0  0 

Balance  on  hand  the  close  of  the  year  preceding,  000  0  0 

By  four  children  during  one  year  at  14  dollars,  560  0  0 

ten              do           six  months    do  70  0  0 

five              do            three  months "  14  0  0 

twenty-eight "           one  year,  at  18  dollars,  504  0  0 

nineteen      do           nine  months  at  do  256  4  0 


1408  0  0 


PAID  OUT. 
To  the  Teacher  according  to  documents  Nos.  1 

and  2.          -            -            -            -            -  800  0  0 

For  house  rent,  document  No.  3,            -            -  160  0  0 
For  slates,  tables,  benches,  paper,  &c.,  according 

to  documents,  Nos.  4,  5,  &c.,               -            -  300  0  0 

1250  O  0 

Balance  on  hand  .....       158  0  0 
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For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  b€ 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  13th  of  May,  1829. 

[The  same  Signers. 

DECREE  No.  93. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  The  executive  is  hereby  authorised,  subject  to  the  approval 
of  congress,  to  contract  with  private  individuals,  natives  or  foreigners, 
for  the  establishment  of  two  panoptic  prisons  in  the  state. 

Art.  2.  Said  prisons  shall  be  situated  in  the  department  of  Bexar, 
and  district  of  Parras. 

Art.  3.  The  cost  of  buildings,  master  tradesmen,  tools,  machines 
and  other  necessary  apparatus,  shall  be  at  the  expense  and  risk  of  the 
contractors,  as  well  as  the  support  and  clothing  of  the  delinquents 
placed  therein. 

Art.  4.  They  shall  furthermore  furnish  the  persons  introduced  who 
fulfil  their  term  of  sentence  with  thirty  dollars  as  means  and  sufficient 
and  necessary  tools  for  carrying  on  their  trade. 

Art.  5.  They  shall  also  supply  those  belonging  to  a  trade  that  re- 
quires two  or  more  workmen  with  a  loom  or  machine,  allowing  them 
hands,  also  delinquents,  to  assist  them  in  the  labor,and  the  contractor 
shall  appoint  such  person  as  deserves  his  confidence  as  master  of  these 
•small  frames  or  looms. 

Art.  6.  Those  who  leave  the  prison  agreeably  to  the  provision  of 
the  two  foregoing  articles,  shall  establish  themselves  in  the  town  they 
select  previous  to  leaving,  under  immediate  inspection  of  the  local  au- 
thorities of  the  place  of  their  residence,  to  whom  the  contractor  shall 
give  seasonable  notice. 

Art.  7.  The  contractors  at  the  end  of  every  year  shall  publish 
a  manifest,  giving  a  detail  of  their  prison,  of  the  progress  of  the 
prisoners,  and  a  minute  account  of  the  expenses  and  product  of 
their  undertaking,  and  the  latter  shall  be  subject  to  a  counter  exami- 
nation. 

Art.  8.  At  the  expiration  of  the  first  contract,  which  shall  be  stip- 
ulated for  five  years,  the  available  buildings  shall  remain  for  the 
benefit  of  the  state. 

Art.  9.  The  slate  pledges  itself  to  the  contractors  to  destine  to  their 
establishments  one  half  of  all  the  prisoners  sentenced  to  fortresses  or 
public  works,  and  furthermore  all  vagrants  designated  in  article  122, 
of  Law  No.  37. 

Art.  10.  The  prisoners  shall  be  employed  by  the  contractor  in 
whatever  mechanical  trade  they  like,  endeavoring  not  to  shift  them 
from  one  trade  to  another  before  they  are  perfectly  taught  in  that 
wherein  they  were  first  placed. 

Art.  11.  The  product  of  the  labor  of  the  prisoners  shall  be  for  the 
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benefit  of  the  contractor  during  the  first  two  years  from  the  first  intro- 
duction of  prisoners  that  takes  place;  and  the  profits  of  the  last  three 
years  shall  be  divided  between  the  state  and  the  contractor. 

Art.  12.  The  conducting  of  the  prisoners  to  the  prison  shall  be 
defrayed  out  of  the  state  rents. 

Art.  13.  The  executive  in  presence  of  the  contractor  of  these 
establishments  shall  draw  articles,  regulating  the  contract^  as  he 
shall  deem  proper,  not  in  opposition  to  this  decree. 

Art.  14.  The  state  obligates  itself  punctually  to  fulfil  the  stipula- 
tions made  in  the  contracts,  provided  they  obtain  the  approval  of 
congress. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,on  the  13th  of  May,  1829. 

[The  same  Signers.] 

DECREE  No.  94, 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  The  intervening  officers,  whom,  by  virtue  of  article  1,  of 
the  general  tariff  of  maritime  custom  houses,  the  state  should  place 
in  the  ports  of  Galveston  and  Bahia  de  San  Bernardo,  shall  be  ap- 
pointed by  the  executive,  and  approved  by  congress,  without  which 
the  respective  commission  shall  not  be  granted  them  for  entering  on 
the  exercise  of  their  functions. 

Art.  2.  The  persons  appointed  to  said  stations  shall  present  their 
commissions  to  the  civil  authority  of  the  port,  for  which  they  are  cho- 
sen, and  before  the  same  shall  take  the  oath  prescribed  by  article  220  of 
the  constitution  of  the  state. 

Art.  3.  For  the  present  a  salary  of  five  hundred  dollars  per  an- 
num, shall  be  assigned  these  officers,  without  affecting  the  percentage 
received  by  the  clerks  or  receivers  of  the  respective  ports. 

Art.  4.  The  said  officers  shall  comply  as  prescribed  to  intervening 
officers  in  the  general  custom  house  tariff,  collecting  the  two  rials  ton- 
nage duty  pertaining  to  the  state,  giving  notice  to  the  executive  of  the 
product  thereof  every  month,  and  taking  charge  of  the  performance 
of  the  duties  with  regard  to  the  other  state  rents  in  the  port  of  their 
residence. 

Art.  5.  Should  the  present  clerks  of  the  ports  be  appointed  inter- 
vening officers,  they  shall  deliver  to  those  who  succeed  them  all  the 
chattels  in  their  possession,  adjusting  their  accounts  up  to  the  day  they 
make  the  delivery,  which  they  shall  remit  to  their  immediate  superiors, 
accompanied  by  the  fimds  they  have  on  hand. 

Art.  6.  The  executive  shall  give  the  respective  orders  for  the  salary 
of  the  intervening  officers  to  be  paid  at  the  end  of  every  month's  ser- 
vice, dictating  such  measures  as  he  shall  deem  seasonable  for  the  exact 
fulfilment  of  this  decree. 


I 
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For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  the  city  of  Leoua  Vicario,  on  the  13th  of  May,  1629. 

[The  same  Signers.] 


DECREE  No  95. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  The  governor  is  hereby  authorised  to  regulate  the  boun- 
daries with  the  adjoining  states. 

Art.  2.  The  governor  may  cede  any  portion  of  the  territory  of  the 
state,  and  admit  in  return  another  equal  portion  of  the  states  adjoin- 
ing, giving  notice  to  congress,  and  during  their  recess,  to  the  permanent 
deputation. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  the  city  of  Leona  Vicario,  on  the  15th  of  May,  1829. 

[The  same  Signers.] 


DECREE  No.  96. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  Decree  No.  26  of  the  state  legislature,  is  hereby  declared 
without  value  or  force,  and  in  pursuance  thereof  permission  is  hereby 
granted  to  Juan  Antonio  Viesca  to  introduce  and  establish  in  the  state 
a  boring  machine  to  cause  water  to  flow  spontaneously  upon  the  sur- 
face. 

Art.  2.  The  establishment  of  said  machine  shall  not  be  effected  on 
a  person's  own  land  should  veins  of  water  of  the  appurtenance  of 
another  be  thereby  Intersected,  nor  on  any  other  where  the  establish- 
ment results  to  the  injury  of  a  third  person:  and  should  the  person 
interested  be  the  cause,  he  shall  be  obligated  to  indemnify  the  party 
injured. 

Art.  4.  ,All  persons  are  hereby  prohibited  from  establishing  this 
kind  of  machines  for  the  term  of  four  years  from  the  publication  of 
this  law,  without  the  previous  consent  of  the  person  who  enjoys  the 
privilege. 

Art.  5.  Should  the  person  to  whom  the  privilege  is  granted  not 
have  introduced  and  established  the  said  machine  at  the  expiration  of 
one  year,  he  shall  forfeit  the  exclusive  privilege  herein  granted.     . 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  the  city  of  Leona  Vicario,  on  the  27th  of  May,  1829. 

[The  same  Signers.] 
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DECREE  No.  97. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

The  eighteen  months  deficiency  for  completing  twenty-five  years 
of  age,  on  the  part  of  Licentiate  Maria  Gorivar  is  hereby  dispensed 
with,  and  in  pursuance  thereof  he  is  hereby  declared  duly  qualified  to 
discharge  all  acts  wherein  the  aforementioned  age  is  required,  with  the 
exception  of  those  specified  in  articles  36,  146  and  200  of  the  consti- 
tution. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  the  city  of  Leona  Vicario,  on  the  29th  of  May,  1829. 

[The  same  Signers.] 


DECREE  No.  98. 

Municipal  Ordinances  for  the  internal  administration  of  the  aynn- 
tamiento  of  Bexar. 


DECREE  No.  99. 
Municipal  Ordinances  of  the  ayuntamiento  of  Goliad. 


DECREE  No.  100. 
Municipal  Ordinances  of  the  ayuntamiento  of  Austin. 


DECREE  No.  101. 
Municipial  Ordinances  of  the  ayuntamiento  of  Rosas. 


DECREE  No.  102. 
Internal  regulations  of  the  executive  department  of  the  state. 


DECREE  No.  103. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  taking  into  view 
the  popular  arrangement  the  constitution  contemplated  giving  to 
the  appointment  of  the  magistrates  of  the  tribunals  of  justice,  and 
that  the  extension  of  the  powers  of  the  executive  conferred  in  the 
eighth  of  his  attributes  might  comprise  the  substitutes  of  long  con- 
tinuance, should  they  be  appointed  by  him,  has  thought  proper  to 
decree  as  follows: 

Art.  1.  The  substitutes  of  ministers  of  the  tribimal  of  justice,  and 
attorney  general,  whose  continuance  in  office  does  not  exceed  one 
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year,  shall  be  appointed  by  the  executive  of  himself,  according  to 
article  69  of  the  lav  regulating  the  administration  of  justice. 

Art.  2.  The  substitute  of  assessor  general  of  the  state  shall  also  be 
appointed  by  the  executive,  observing  the  provision  of  the  foregoing 
article. 

Art.  3.  Substitutes  ^hose  term  exceeds  one  year  shall  be  appoint- 
ed by  congress  on  nomination  of  three  by  the  executive,  who,  in  case 
of  recess,  shall  appoint  the  substitutes  comprised  in  the  preceding 
articles  until  congress  having  convened,  hears  the  nomination  and 
determines  the  appointment,  unless  in  case  of  sickness  on  the  part  of 
those  officers  comprised  in  this  decree,  whose  term  is  one  year,  and 
whom  the  executive  supposes  will  recover  in  one  or  two  months,  in 
which  case  he  shall  appoint  a  substitute  to  the  appointment  made  by 
himself,  by  virtue  of  article  1. 

Art.  4.  The  substitutes  comprised  in  this  decree  shall  be  duly 
sworn  before  congress,  and  during  the  recess  thereof,  before  the  execu- 
tive. 

Art.  5.  Since  all  provisional  substitution  that  cannot  be  prolonged 
in  case  of  death,  except  inasmuch  as  circumstances  require,  shall  be 
comprised  in  the  foregoing  articles,  the  decree  No.  73,  is  hereby 
repealed. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

K   Given  at  the  city  of  Leona  Vicario,  on  the  30th  of  May,  1889. 

JOSE  MANUEL  CARDENAS,  President 
RAMON  GARCIA  ROJAS,  Dep,  Sec'y. 
JOSE  MARIA  ARAGON,  Dep.  Sec'y. 

DECREE  No.  104. 
Letter  of  procedure, 

DECREE  No.  105. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  convened  in  extra- 
ordinary sessions,  has  thought  proper  to  decree  as  follows: 

Art.  1.  Spaniards,  unmarried,  and  widowers  without  children, 
who  remain  in  the  state,  shall  exhibit  as  forced  loan  one  third  of  their 
capital;  those  married,  without  children,  and  widows  with  only  one 
child,  one  fifth:  and  those  of  both,  having  more  than  one  child,  one 
eighth. 

Art.  2.  The  capitals  of  Spaniards,  who,  under  any  pretext,  accom- 
panying the  invading  expedition,  or  reside  in  any  of  the  Spanish 
dominions,  shall  be  confiscated,  and  annexed  to  the  state  rents. 

Art.  3.  The  capital  of  the  Spaniards  who  are  now  in  a  friendly  or 
neutral  country,  whether  consisting  in  real  securities,  cash  or  goods, 
shall  be  sequestrated,  and  the  latter  sold  by  a  depository,  who  shall 
deliver  the  proceeds  of  each  to  the  respective  agencies. 
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Art.  4.  Those  who  have  left  their  wives  and  children  in  the  re- 
public shall  be  excepted  from  the  provision  of  the  two  foregoing 
articles,  and  be  considered  as  comprised  in  article  1st. 

Art.  5.  The  executive  shall  regulate  the  appointment  of  the  de- 
pository, and  the  manner  of  receiving  his  accounts. 

Art.  6.  Every  person,  wbo,  in  any  way  favors  any  concealment 
of  the  property  specified  in  this  decree,  shall  be  fined  in  the  amount 
of  the  value  concealed,  and  shall  furthermore  be  banished  ten  years 
from  the  state,  and  any  one  who  shall,  directly  or  indirectly,co-operate 
in  an  effective  manner  in  favor  of  the  Spanish  expedition,  shall  forfeit 
his  life;  for  inflicting  this  and  the  foregoing  penalties,  the  information 
of  the  fact,  and  previous  opinion  of  the  assessor  shall  suffice. 

Art.  7.  During  the  war,  fifteen  per  cent,  shall  be  deducted  from 
the  pay,  or  any  other  profit,  nor  more  than  one  hundred,  nor  less  than 
twenty-five  dollars  a  month,  received  by  all  public  officers  of  the 
state.  From  the  pay  of  those  who  receive  more,  twenty  per  cent 
shall  be  deducted;  and  in  respect  to  those,  who  have  voluntarily 
offered  more  than  this  article  requires,  only  the  former  deduction  shall 
be  exacted. 

Art.  8.  During  the  Spanish  invasion,  the  executive  is  hereby  an- 
thori^d  to  exercise  the  following  powers — 

First. — To  assemble  and  place  under  arms  so  much  force  belong- 
ing to  the  civic  militia  of  the  state  as  can  be  paid  with  the  funds 
mentioned  in  the  foregoing  articles,  and  means  established  in  this  law. 

Second, — ^To  regulate  the  discipline  of  said  militia,  without  sub- 
jection to  the  code,  and  especially,  to  plan  the  subordination  thereof, 
and  dispose  of  the  force  as  circumstances  shall  render  most  proper. 

Third, — To  levy  by  assessment  in  the  whole  state  a  forced  loan  of 
twenty  thousand  dollars,  the  payment  whereof  shall  commence  in 
one  year  from  the  evacuation  of  the  republic  by  the  invaders;  should 
it  not  be  possible  to  close  the  payments  after  the  expiration  of  this 
term,  an  interest  of  four  per  cent,  shall  be  assigned  those  who  furnish 
the  loan,  until  the  total  liquidation  of  the  capital. 

Fourth, — In  any  urgent  case,  should  it  be  difficult,  in  the  opinion 
of  the  executive,  for  the  permanent  deputation  to  convene,  he  may 
proceed  of  himself,  taking  such  measures  as  he  shall  deem  necessary 
for  the  safety  of  the  state,  giving  subsequent  notice  to  congress  of  his 
operations,  and  the  motives  thereof. 

Fifth, — ^To  include  in  the  twenty  thousand  dollars  loan  specified 
in  power  third  the  ecclesiastics  residing  in  the  state  with  the  concur- 
rence of  their  respective  bishops,  with  the  exception  of  the  patrimonial 
or  privileged  property  they  enjoy. 

Sixth. — To  fulfil,  when  circumstances  imperatively  demand,  the 
laws  and  orders  of  the  national  authorities,  which  in  ordinary  cir<> 
cumstances  would  require  the  intervention  of  congress;  making 
suitable  provision  for  the  execution  thereof. 

Art.  9.  The  state  rents,  and  capital  specified  in  articles  1,  2  and 
3,  shall  be  liable  or  subject  to  the  payments  specified  in  power  third. 
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Art.  10.  The  tax  of  article  98  of  the  regulations  of  the  civic  mili- 
tia, shall  include  those  who,  past  fifty  years  of  age,  still  appear  of 
themselves. 

Art.  11.  Those  who,  on  account  of  being  engaged  in  their  own, 
or  the  concerns  of  others,  wish  to  be  exempted  from  the  service  to 
which  they  are  destined  by  power  first  of  article  8,  shall  exhibit  from 
ten  to  forty  dollars  at  once,  and  from  four  rials  to  two  dollars  per 
month  during  the  war;  the  exception  mentioned  in  this  article  shall 
continue  for  two  years;  and  both  this  and  the  impost  shall  be  at  the 
discretion  of  the  executive. 

Art.  12.  The  executive  shall  have  power  to  fill  vacancies  of  field 
officers  that  occur  in  the  civic  militia,  selecting  from  the  same  battalion, 
or  respective  squadron,  the  most  suitable  persons,  without  subjecting 
himself  to  the  rigid  scale  of  promotion,  having  power  to  select  from 
among  the  exempts  mentioned  in  article  10,  which  favor  shall  not 
include  the  officers. 

Art.  13.  This  decree  shall  be  observed  provisionally  so  long  as  the 
circumstances  continue  that  have  given  rise  thereto,  with  the  exception 
of  articles  2  and  6,  which  shall  still  remain  in  force. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  5thof  September,  1829. 

JOSE  M.  BALMASEDA,  President 
IGNACIO  SENDEJAS,  Dep.  Sec'y. 
VICENTE  VALDES,  Dep.  Sec'y. 


DECREE  No.  106. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  convened  in  extra- 
ordinary sessions,  has  thought  proper  to  decree  as  follows : 

Art.  1.  The  twenty  thousand  dollars  forced  loan,  specified  in 
power  third,  of  Decree  No.  105,  shall  be  destined  to  cover  that  of 
twenty-seven  thousand  assigned  to  this  state  by  the  general  con- 


Art.  3.  Those  who  furnish  the  loan,  both,  in  applying  for  the 
respective  payment,  and  in  exacting  the  interest  that  belongs  to 
them,  shall  conform  to  the  provisisn  of  the  general  law  of  the  17th 
of  Au{  ust  last. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  1 0th  of  September^ 
1829. 

[The  same  Signers.] 
Vol.  I.— 73 
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DECREE  No.  107. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  convened  in  extra- 
ordinary sessions,  and  in  view  of  the  general  law  of  the  22d  of 
August  last,  decrees: 

Two  per  cent,  duty  of  consumption  shall  be  imposed  on  foreign 
goods  in  addition  to  the  three  per  cent,  already  established. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  10th  of  September, 
1829. 

[The  same  Signers.] 

DECREE  No.  108. 

The  Congress  of  the  state  of  Coahuila  and  Texas^  convened  in  extra- 
ordinary session,  decree: 

Art.  1.  The  congress  of  the  state  hereby  declares  its  adoption  of 
tfie  plan  of  the  army  of  reserve,  proclaimed  in  Xalapa. 

Art.  2.  During  the  next  sessions  congress  shall  make  such  obser- 
rations  as  occur  to  the  same,  relative  to  the  aforementioi^ed  plan. 

Art.  3.  Should  any  citizen,  of  whatever  class,  excite  commotion, 
compromising  the  public  safety  under  pretence  of  joy  for  this  event, 
he  shall  on  sole  investigation  of  the  fact,  be  deemed  guilty  of  a 
capital  crime. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  the  city  of  Leona  Vicario,  on  the  3 1st  of  December, 
1829. 

[The  same  Signers.] 

DECREE  No.  109. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  viewing  that  the 
circumstances  that,  gave  rise  to  Decree  No.  105  of  the  5th  of  Sep- 
tember last,  have  now  disappeared  in  the  republic,  has  thooght 
proper  to  decree  as  follows: 

Articles  4,  5,  7,  and  the  8th  in  the  first,  second,  fourth  and  sixth 
powers  thereof  of  the  aforementioned  decree,  are  hereby  repealed. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
]^rinted,  published  and  circulated. 
Given  at  the  city  of  Leona  Vicario,  on  the  5th  of  January,  1330. 

JOSE  MARIA  BALM ASEDA,  PrcwV/«/it 
ICNACIO  SENDIJAS,  Secretary. 
VICENTE  VALDES,  Secretary. 
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DECREE  No.  110. 

The  Congress  of  the  state  of  Coahuila  and  Texas^  pursuant  to  their 
pronunciamiento  in  favor  of  the  plan  of  the  army  of  reserve, 
proclaimed  in  Xalapa,  and  sanctioned  in  Decree  No.  108,  agree- 
ably to  the  second  article  thereof,  has  thought  proper  to  decree: 

Art.  1.  The  republic  being  afflicted  with  notorious  misfortune,  in 
consequence  of  abuse  committed  in  the  different  departments  of  its 
administration,  the  general  congress  is  hereby  requested  to  remove 
all  the  officers,  against  whom  the  public  opinion  has  been  clearly 
manifested. 

Art.  8.  The  general  congress  is  hereby  requested,  on  opening  its 
sessions,  to  propose  to  the  congress  of  the  state  such  measures  as  in 
its  opinion  may  contribute  to  remedy  the  evils  mentioned  in  the  pre- 
ceding article,  and  promote  the  public  welfare. 

Art.  3.  The  state  solemnly  promises  not  to  co-operate  in  measures 
tending  to  party  revenge,  which  the  public  policy  and  convenience 
require  should  be  regarded  as  extinguished  and  forgotten. 

Art.  4.  In  pursuance  thereof,  the  state  declares  itself  protector  of 
the  army  of  reserve,  provided  said  army  punctually  fulfil  the  pro- 
mises and  guarantees  set  forth  in  the  plan  they  have  published  or 
proclaimed,  and  with  that  understanding  the  executive  of  the  state 
shall  furnish  said  army  with  such  aid  as  the  funds  of  the  public 
revenue  permit. 

Art.  5.  The  executive  shall  carry  on  his  usual  correspondence 
with  the  national  executive,  resident  in  the  capital  of  the  republic. 

Art.  6,  The  executive  shall  forward  this  decree,  accompanied 
by  his  respective  explanatory  despatch  to  the  said  national  execu- 
tive, to  the  generals  in  chief  of  the  army  of  reserve,  governors  of 
the  states,  generals,  commandants,  and  political  chiefs  of  the  terri- 
tories. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  publislied  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  9th  of  January,  1830. 

[The  same  Signers.] 


DECREE.  No  111. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  in  view  of  the 
ground  taken  by  the  second  alcalde  of  this  capital,  for  not  dischar- 
ging his  office,  viz:  that  he  considers  the  privilege  to  be  still  in 
force  granted  to  persons  newly  married  by  the  law,  last  clause 
under  the  first  head,  book  5th  of  the  Spanish  collection  of  statutes; 
and  considering  that  should  this  still  continue  in  force  as  a  conces- 
sion made  by  the  King  of  Spain  to  his  old  dominions,  it  would  di- 
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rectly  cooflict  with  the  form  of  goyeniment  adopted  by  Mexico, 
decrees: 

Law  14th,  first  head,  book  5th  of  the  Castilian  collection,  in  the 
part  wherein  it  treats  of  municipal  offices  and  assessments  shall  be 
understood  as  repealed. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  13th  of  January,  1830. 

[The  same  Signers.] 

DECREE  No.  112. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Joseph  M.  Bangs,  a  native  of  the  United  States  of  the  North,  is 
hereby  declared  a  citizen  of  Coahuila  and  Texas. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  the  city  of  Leona  Vicario,  on  the  15th  of  January,  1830. 

[The  same  Signers.] 

DECREE  No.  113. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  in  attention  to  the 
question  proposed  through  the  channel  of  the  executive  by  the 
Ayuntamiento  of  the  town  of  Candela  for  complying  with  decree 
No.  90,  has  thought  proper  to  decree  the  following  articles  in  ex- 
planation of  said  decree. 

Abt.  1.  The  assessment  made  in  decree  No.  90,  shall  be  obligatory 
only  on  all  Coahuiltexians  over  eighteen  years  of  age. 

Art.  2.  Raw  rations  received  by  hired  servants  shall  not  be  com- 
puted in  the  assessment. 

Art.  3.  The  exception  made  by  article  16  only  means  that  sons 
eighteen  years  of  age,  attached  to  famiUes,  and  not  included  in  the 
polls,  shall  not  be  taken  for  vagrants,  but  the  heads  of  families  shall 
not  for  that  reason  omit  to  compute  them  in  the  estimate  they  make 
of  their  income. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  22d  of  January,  1830. 

[The  same  Signers.] 

DECREE  No.  114. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

That  the  order  of  the  9th  of  August,  1827,  being  repealed,  the 
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towns  of  San  Francisco  and  San  Miguel  de  Aguago^  proceed  to 
establish  their  ayuntamiento  in  the  town  which  the  executive  shall 
consider  inost  suitable,  proceeding  with  his  report  to  trace  out  the 
limits  of  the  new  municipality,  giving  notice  thereof  to  congress  for 
their  information  and  approval. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  26th  of  January,  1830. 

[The  same  Signers.] 

DECREE  No.  115. 
Municipal  Ordmances  of  the  town  of  San  Juan  de  AUende. 


DECREE  No.  116. 
Municipal  Ordinances  of  the  town  of  San  Nicolas  de  Capellania. 


DECREE  No.  117. 
Municipal  Ordinances  of  the  town  of  Morelos. 

DECREE  No.  118. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  in  view  of  the 
question  proposed  by  the  executive  on  the  4th  of  September  last; 
whether  the  substitutes  who  fill  the  offices  of  magistrates  and 
attorney  general  of  the  tribunal  of  justice  should  necessarily  possess 
the  qualifications  required  by  article  200  of  the  constitution  of  the 
state,  has  thought  proper  to  decree  as  follows: 

Art.  1.  Should  there  be  absolutely  no  counsellors  possessing  the 
qualifications  required  by  article  200  of  the  constitution,  persons  under 
twenty-five  years  of  age  who  are  counsellors,  shall  be  eligible  as 
substitutes  to  £11  up  the  offices  of  magistrates  and  attorney  general  of 
the  tribunal  of  justice. 

Art.  2.  If  there  should  be  no  counsellors  at  all,  said  provisional 
offices  may  be  filled  up  by  citizens  over  twenty-five  years  of  age, 
who,  in  the  opinion  of  the  congress  or  of  the  executive,  as  may  be 
the  case,  shall  have  the  necessary  instruction  to  serve  the  aforesaid 
offices,  with  the  previous  advice  of  the  council,  and  in  conformity,  as 
to  the  appointments,  to  the  Decree  No.  103. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  16th  of  February,  1830. 

RAFAEL  MANCHOLA,  President. 
VICENTE  VALDES,  Secretary. 
JOSE  M.  BALMASEDA,  Secretary, 
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DECREE  No.  119. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  The  resignations  ofthoseoffices;  the  appointment  of  which 
belongs  to  the  congress  of  the  state^  shall  be  made  before  the  same 
through  the  executive. 

Art.  2.  During  the  recess  of  congress  the  executive  is  authorised 
to  admit  such  resignations,  and  to  make  the  provisional  appointments, 
in  conformity  to  the  article  3,  of  Decree  No.  103. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  the  city  of  Leona  Vicario,  on  the  19th  of  February,  1830. 

[The  same  Signers.] 

DECREE  No.  120. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree : 

•  Art.  1.  In  the  statement  which,  by  the  article  43  of  the  law  No. 
17,  the  executive  is  to  give  every  month,  that  of  the  moneys  received 
and  paid  by  the  treasury  shall  be  included. 

Art.  2.  Both  statements  shall  be  made  according  to  the  annexed 
one,  so  that  the  respective  statements  which,  by  the  order  of  tiie  1st 
of  August  last  to  be  circulated,  may  be  inserted  in  the  Gazette. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  19th  of  February,  1S30. 

[The  same  Signers.] 


TO.  II.]  659 


TITLE  II. 

LAWS,  ORDERS  AND  CONTRACTS  FOR  AUSTIN'S  COLONY. 

Translation  of  the  Laws^  OrderSy  and  Contracts  on  colonisation^ 
from  January^  \B2\^  up  to  1829;   in  virtue  of  whichj  Co/onel 
Stephen  F.  Austin  introduced  and  settled  foreign  emigrants  in 
Texas:  with  an  Explanatory  Introduction. 

INTRODUCTION. 
To  the  Settlers  in  what  is  called  **  ^ustin^s  Colony ^^^  in  Texas. 

In  order  that  the  settlers,  who  have  been  established  in  Texas, 
tinder  the  authority  granted  by  the  government^  to  Mr.  Stephen 
Fnller  Austin,  may  fully  understand  the  means  by  which  they 
obtained  admission,  and  procured  titles  for  land  in  this  country,  and 
the  nature  of  those  titles,  the  following  succinct  narrative  is  pre- 
sented to  them,  as  an  introduction  to  the  translations  of  the  several 
laws,  decrees  and  contracts  on  colonisation,  which  follow,  in  the 
regular  order  of  their  dates.  Manuscript  translations  of  these  docu- 
ments, have  heretofore  been  made  and  published,  so  far  as  it  was 
practicable  to  give  publicity  to  them  in  that  shape,  and  the  originals 
have  always  been  open  to  the  inspection  of  any  one  who  called  at 
the  office  for  that  purpose.  The  earliest,  and  only  opportunity 
which  has  ever  occurred,  of  publishing  them  in  print,  is  now  em- 
braced. 

The  idea  of  forming  a  settlement  of  North  Americans  in  the  wil- 
derness of  Texas,  originated  with  Mr.  Moses  Austin,  of  Missouri, 
and  after  the  conclusion  of  De  Onis's  treaty  in  1819,  efforts  were 
made  by  him  to  put  matters  in  train  for  an  application  to  the  Spanish 
gorernment  in  Spain.  If  the  application  succeeded,  it  was  contem** 
plated  to  remove  a  number  of  families  in  a  body,  through  Arkansas 
territory;  and  as  a  preparatory  step,  his  son,  Stephen  Fuller  Austin, 
was  sent  to  Long  Prairie,  on  Red  river,  with  some  hands,  &c.,  for 
the  purpose  of  opening  a  farm  near  the  boundary  line,  which  it  was 
thought  would  be  useful,  to  furnish  provisions,  and  afford  facilities 
10  emigrants;  and  a  resting  place,  until  some  preparation  could  l>6 
made  in  the  wilderness  of  Texas.  It  was  thought  that  the  farm 
could  be  advantageously  sold  after  wards,  or  continued  as  a  cotton  plan- 
tation, should  the  enterprise  totally  fail.  At  that  time,  there  were 
but  three  fomilies  at  Long  Prairie,  and  Hempstead  county  had  just 
b^gun  to  settle.    In  answer  to  the  inquiries  of  the  elder  Austin,  as  to 
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the  best  mode  of  laying  the  subject  before  the  Spanish  government, 
he  was  advised  to  apply  to  the  Spanish  authorities  of  New  Spain. 
He  accordingly  undertook  the  journey,  from  Missouri  to  the  capital 
of  the  province  of  Texas.  The  information  collected  by  the  younger 
Austin,  on  Red  river,  had  convinced  him  that  the  route  by  way  of 
Natchitoches,  or  by  water  from  New  Orleans,  was  much  preferable 
to  the  one  originally  contemplated  through  Arkansas  territory; 
which,  added  to  the  unhealthiness  of  the  situation  at  Long  Prairie, 
and  other  circumstances,  caused  an  abandonment  of  the  farming  pro- 
ject at  that  place;  and  he  met  his  father  at  Little  Uock  in  the  sum- 
mer of  1820.  It  was  there  arranged,  that  the  father  should  proceed 
to  the  capital  of  Texas,  and  the  son  to  New  Orleans;  the  former  to 
see  what  could  be  done  bv  an  application  to  the  Spanish  authorities 
of  New  Spain ;  and  the  latter  to  make  some  preparatory  arrange- 
ments in  New  Orleans,  for  facilitating  the  transportation  of  families, 
furnishing  supplies,  &c.,  and  also,  to  be  ready  to  proceed  to  the 
Havana,  in  the  event  of  its  being  necessary  to  have  recourse  to  the 
government  in  Spain. 

The  elder  Austin  arrived  at  Bexar,  the  capital  of  Texas,  early  in 
December,  1820,  and,  on  presenting  himself  to  the  governor,  he 
received  a  peremptory  order  to  leave  that  capital  instantly,  and  the 
province,  as  soon  as  he  could  get  out  of  it  This  order  was  issued 
in  consequence  of  the  general  regulations  then  existing,  prohibiting 
any  foreigner  from  entering  the  Spanish  territory,  without  a  specific 
description  of  passport.  There  was  no  remedy;  and  he  left  the 
governor's  house  to  prepare  for  his  departure.  In  crossing  the 
public  square,  he  accidentally  met  the  Baron  De  Bastrop,  with 
whom  he  had  a  slight  acquaintance,  in  the  United  States  many 
years  previous.  Mr.  Austin  became  a  Spanish  subject  in  Upper 
Louisiana,  in  1799,  and  De  Bastrop  went  to  the  governor  with  the 
documents  which  he  had  brought  with  him  to  prove  the  fact;  a 
second  interview  was  thus  obtained  with  the  governor,  and  after 
several  days  deliberation,  and  consultation  with  the  eabiido^  a 
memorial  was  presented  by  Mr.  Austin,  asking  for  permission  to 
settle  three  hundred  families  in  Texas ;  which  was  sent  on  to  the 
superior  government  of  the  eastern  internal  provinces,  strongly  re- 
commended by  the  local  authorities  of  this  province. 

He  left  Bexar  in  January  and  arrived  in  Missouri  in  the  spring, 
and  immediately  set  about  making  the  necessary  preparations  for  a 
removal  to  Texas,  as  soon  as  he  should  hear  of  the  success  of  his 
application.  His  preparations,  however,  were  greatly  retarded  by  ill 
health,  and  on  his  return  in  the  winter  through  Texas,  he  suffered 
greatly  from  exposure  to  bad  weather,  swimming  and  rafting  rivers 
and  creeks,  and  for  want  of  provisions;  for  at  that  time,  Texas  was 
an  entire  wilderness,  from  Bexar  to  the  Sabine.  Nacogdoches  and 
the  settlements  in  its  vicinity  had  been  totally  broken  up,  and  the  in* 
habitants  driven  off  by  the  expedition  that  was  sent  the  year  before 
by  the  Spanish  government  against  the  revolutioDists  in  that  quarter. 
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He  reached  Natchitoches,  on  his  return,  much  afflicted  by  a  severe 
cold  (hat  had  settled  in  his  breast,  and  which  terminated  in  an  inflam- 
mation that  finally  ended  his  existence  in  Missouri,  a  few  days  after 
he  had  received  information  of  the  success  of  his  application.  He 
left  a  request  that  his  son  Stephen  should  prosecute  the  enterprise, 
which  he  had  thus  commenced,  of  forming  a  settlement  in  Texas. 

Mr.  Moses  A  ustin  was  a.native  of  Durhani,in  the  state  of  Connecticut, 
and  much  distinguished  for  enterprise  and  perseverance.  At  the  age 
of  twenty  he  married  Miss  Maria  Brown,  in  Philadelphia,  and  soon 
after  established  a  commercial  house  in  Richmond,  Virginia,  in  part- 
nership wiih  his  brother  Stephen,  who  was  at  the  head  of  an  extensive 
importing  house  in  Philadelphia.  They  afterwards  purchased  the 
lead,  mines,  called  ChissePs  mines,  on  New  river,  Wythe  county,  Vir- 
ginia,to  which  he  removed  and  established  a  regular  system  of  mining 
and  smelting  shot,  sheet  lead,  and  other  factories  of  lead,  for  which 
purpose,  miners  and  mechanics,  in  those  branches,  were  introduced 
from  England;  for,  at  that  time,  manufactories  of  this  description, 
were  in  their  infancy  in  the  United  States.  Revolutions,  incident  to 
extended  commercial  business,  and  to  adventurous  enterprise,  brought 
on  a  reverse  in  both  the  Philadelphia  and  Virginia  houses,  and  Mr. 
Moses  Austin  having  received  flattering  accounts  of  the  lead  mines 
of  Upper  Louisiana,  (now  Missouri,)  he  determined  to  visit  that  dis- 
tant and  then  unknown  country.  Accordingly,  having  procured  the 
necessary  passports  from  the  Spanish  minister,  he  visited  upper 
Louisiana  in  1797,  and  procured  a  grant  from  the  governor  general. 
Baron  de  Carondelet,  for  one  league  of  land,  including  the  Mine-^ 
BurtoHy  forty  miles  west  of  St.  Genivieve;  and  after  closing  all  his 
afiairs  in  the  United  States,  he  removed  his  family  and  a  number  of 
others  from  Wythe  county,  by  a  new  and  almost  untried  route,  down 
the  Kanhaway  river,  to  his  new  grant,  in  1799,  and  laid  a  foundation 
for  the  settlement  of  what  is  now  called  Washington  county  in  Mis- 
souri. The  family  of  his  nephew,  Elias  Bates,  was  the  first,  and  his 
own,  the  second,  that  ever  spent  a  winter  at  Mine-a-Burton,  now 
Potosi.  The  early  settlers  of  that  place  and  county,  will  bear  ample 
testimony,  as  to  his  enterprise,  public  spirit,  and  honorable  character; 
which  qualities,  in  fact,  brought  on  another  reverse  of  fortune,  and 
caused  him  to  turn,  with  unabated  ardor,  in  the  decline  of  life,  to  a 
new  and  hazardous  enterprise,  in  the  wilderness  of  Texas. — It  is 
hoped  the  reader  will  pardon  this  digression;  it  was  thought  due  to 
the  real  author  of  that  enterprise,  whidi  has  led  to  our  location  in 
this  country. 

The  memorial  of  Moses  Austin  was  granted  on  the  17th  of  January, 
1S21,  by  the  supreme  government  of  the  eastern  internal  provinces 
of  New  Spain  sX  Monterey.  It  gave  permission  to  said  Austin  to 
introduce  three  hundred  families  in  Texas.  A  special  commissioner 
was  despatched  by  the  governor  of  Texas,  in  conformity  with  the 
orders  of  the  commandant  general,  Don  Joaquin  de  Aredondo,  to  the 
United  States,  for  the  purpose  of  communicating  to  Mr.  Austin  the 
Vol.  I.— 73 
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result  of  his  application,  and  of  conducting  the  said  families,  in  a  legal 
manner^  into  the  country.  This  commissioner  was  Don  Erasmo 
Seguin,  a  very  respectable  citizen  of  Bexar.(l) 

S.  F.  Austin,  who  was  in  New  Orleans,  as  before  stated,  having 
received  information  of  the  arrival  of  the  commissioner,  Don  Erasmo 
Seguin,  at  Natchitoches,  proceeded  to  that  place,  and  there  heard  the 
death  of  his  father.  He  then  determined  to  accompany  the  said  com- 
missioner to  Bexar,  explore  the  country,  and  make  such  further 
arrangements  as  might  be  necessary  to  prosecute  the  enterprise.  He 
accordingly  started  from  Natchitoches  the  5th  July,  1821,  with  seven- 
teen companions,  in  company  with  said  commissioner,  and  some  other 
gentlemen  from  Bexar,  among  whom  was  Don  Juan  Martin  Berri- 
mendi,  also  a  respectable  citizen  of  that  place.  The  whole  company 
arrived  in  the  capital  of  Texas,  on  the  lOth  of  August,  by  the  upper 
or  San  Antonio  road.  He  was  kindly  received  by  governor  Martinez, 
who  granted  him  a  general  permission  to  explore  the  country  on  th^ 
Colorado  river,  sound  its  entrance,  harbor,  &c.,  and  select  such  a  situa- 
tion as  he  might  consider  the  most  advantageous  for  the  new  settle- 
ment. (2) 

The  governor  requested  Austin  verbally,  to  furnish  a  plan  for  the 
distribution  of  land  to  the  new  settlers;  he  acxx)rdingly  proposed  one, 
which,  in  his  opinion,  was  sufficiently  advantageous  to  the  settlers, 
and  at  the  same  time,  adapted  to  the  wilderness  state  of  the  country, 
which  required  a  compact  locati(m,  to  ensure  safety  from  the  Indians. 
The  basis  established  in  the  plan  proposed,  was,  to  give  each  head  of 
a  family  and  each  single  man  over  age,  six  hundred  and  forty  acres, 
three  hundred  and  twenty  acres  in  addition  for  the  wife,  should  there 
be  one,  one  hundred  and  sixty  acres  in  addition  for  each  child,  and 
eighty  acres  in  addition  for  each  slave.  This  plan  was  presented  in 
writing,  and  Austin  received  authority  from  the  governor  to  promise 
that  quantity  to  the  settlers.  (3)  He  was  also  commissioned  by  the 
governor  to  take  charge  of  the  local  government  of  the  new  settle- 
ment, until  it  could  be  otherwise  organised.  (4) 

He  departed  from  Bexar  the  last  of  August,  and  from  La  Bahia, 
(now  Goliad,)  the  10th  of  September.  At  the  latter  place  he  procured 
a  guide  from  the  alcalde,  in  virtue  of  an  order  to  that  effect  from  the 
governor.  His  company  was  now  reduced  to  nine  men,  the  others 
having  returned  from  La  Bahia  to  the  United  states.  He  explored 
the  river  Guadalupe,  down  to  the  bay,  and  attempted  to  follow  round 
the  bay  shore  to  the  mouth  of  the  Colorado;  but  finding  that  the 

(1)  See  die  original  official  docnmont,  from  governor  Antonio  Martinez,  to  Moms  Aus- 
tin, dated  Bexar,  §th  Feb.,  1821,  filed  in  the  archivei  of  the  colony,  and  recorded  oo  page 
3d  of  the  regieter  and  herein  translated. 

(3)  See  the  original  dated  in  Bexar,  14th  Auguat,  1831,  filed  and  recorded  on  page  4th 
of  the  register,  and  herein  translated. 

(3)  Bee  the  governor's  original  ofiictal  letter,  dated  Idth  Aagiut,  1821,  filed  and  zecorded 
on  page  4th  of  the  register,  and  herein  translated. 

(4)  See  official  letter,  dated  24th  August,  1821,  on  file,  and  recorded  on  page  4th  of 
the  register,  and  herein  translated. 
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guide  knew  nothing  of  the  route,  after  leaving  the  Guadahipe,  and 
frequently  involved  the  company  in  difficulties  among  the  numerous 
tide  inlets;  he  dismissed  bim^  and  bore  up  north  until  he  stnick  the 
road  of  the  crossing  of  La  Baca,  and  explored  the  Colorado  and 
BraS^os,  as  far  as  was  practicable,  and  sufficient  to  convince  him  of 
the  fertility  of  the  country  on  those  two  rivers;  and  its  elegibility  for 
the  new  settlement.  On  his  return  to  Louisiana,  he  published  in  the 
newspapers  a  notice  of  the  contemplated  new  settlement,  stating  the 
quantity  of  land  which  he  was  authorised  by  the  governor's  letter 
of  the  19th  of  August,  to  promise;  and  also  stathig  that  each  settler 
must  pay  twelve  and  a  half  cents  per  acre — he,  Austin,  taking  upon 
himself  all  the  cost  of  surveying,  and  all  other  costs  and  fees  or  charges 
of  whatever  kind,  as  well  as  the  translating,  trouble  and  labor  of 
attending  to  the  business,  and  procuring  the  titles,  &c.  Said  sum  was 
to  be  paid  after] receipt  of  title,  in  instalments.  (5)  This  twelve  and 
a  half  cents  per  acre  was  also  designed  to  provide  for  the  defence  of 
the  new  settlement  against  the  hostile  Indians,  to  furnish  supplies  to 
aid  poor  emigrants,  and  to  defray  the  necessary  expenses  of  the  local 
government.  He  also  considered  that  he  was  justly  entitled  to  a 
remuneration  for  his  labor  and  expenses,  and  he  run  the  risk  of  saving 
something  for  himself  out  of  said  funds:  his  father  had  also  expended 
much  time  and  money  in  the  enterprise;  besides  the  fatigue,  priva* 
lions'  and  sufferings  of  such  a  journey,  as  that  from  Potosi,  in  Mis- 
souri, to  Bexar  and  back  again;  the  most  of  it  through  a  wilderness. 
It  was  evident  (hat  a  fund  was  necessary,  or  the  settlement  must  fail. 
A  moment's  reflection  showed  the  utter  impracticability  of  attempting 
to  raise  it  by  voluntary  contribution  or  subscription  amongst  the 
settlers,  and  the  plan  of  a  tax  on  each  settler  would  have  been 
kindling  a  volcano  under  the  cradle  of  the  enterprise.  There  was, 
in  fact,  no  other  safe  mode  but  to  make  it  a  matter  of  voluntary  con- 
tract, formed  and  entered  into,  by  and  between  Austin  on  the  one 
part,  and  the  settlers  on  the  other;  and  in  order  to  give  due  notice  of 
said  contract,  to  all  concerned,  it  was  published  in  the  newspapers, 
so  that  each  might  know,  before  he  started  from  his  former  residence, 
to  emigrate,  on  what  terms  he  would  be  received;  and  the  act  of 
applying  for  admission,  as  one  of  the  300  settlers,  was  an  acceptance 
by  the  applicant,  of  the  terms  offered,  and  a  ratification  on  his  part, 
of  said  contract,  whether  he  specially  signed  a  bond  to  that  effect  or 
not.  Austin  consulted  the  governor  of  Texas  on  this  subject;  and 
after  explaining  its  nature  and  objects,  he  asked  the  opinion  of  the 
governor,  as  to  whether  the  government  would  be  likely  to  interfere 
with  such  an  arrangement,  between  him  and  the  settlers.  The 
governor  observed,  that  the  government  would  expect  a  strict  com- 
pliance, as  to  the  number  and  description  of  settlers,  but  he  could  see 

(5)  Seo  Louisiana  Advertiner,  and  other  paper*  of  that  state,  and  Miasiroippi,  between 
the  Ut  of  October  and  the  last  of  December,  1821,  and  also,  we  the  original  perinitt« 
gWen  by  Austin  to  the  firat  euttlcra,  aome  of  whom  probablj  atill  retain  them. 
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no  reason  why  it  should  interfere  with  any  private  arrangement, 
legally  and  fairly  made  with  them,  of  the  kind  indicated.  The  case 
was  supposed  that  should  900  families  apply  for  admission,  only  300 
of  them  could  be  received,  and  he  should  therefore  say  to  them,  those 
who  pay  me  a  certain  sum  will  be  admitted.  The  opinion  was  ex- 
pressed that  if  no  fraud,  or  deceptive  allurements  were  held  out,  to 
mislead,  even  such  an  arrangement  as  that,  freely  and  voluntarily 
made,  and  understood  by  all  parties,  would  not  be  interfered  with  by 
the  government;  he  observed,  however,  that  it  was  merely  a  matter 
of  opinion  with  him,  as  he  could  not  say  what  the  superior  govern- 
ment might  do  in  such  cases.  Under  this  view  of  the  matter,  and  for 
the  objects  of  general  utility,  before  explained,  Austin  adopted  the 
plan  he  did,  in  regard  to  the  twelve  and  a  half  cents  per  acre.  This 
explanation  is  given,  because  this  subject  belongs  properly  to  the 
history  of  the  land  titles;  and  it  is  one  about  which  there  has  been 
some  erroneous  impressions.  It  is  very  evident  that  mere  speculation 
was  not  the  object,  as  some  have  stated,  for  but  little  would  have 
been  left,  at  best,  after  paying  the  expense  of  surveying,  the  office 
fees,  the  commissioner's  fees,  the  stamp  paper,  and  defraying  the 
other  necessary  expenses;  the  object,  therefore,  must  have  been  the 
general  good  of  all,  and  not  the  private  speculation  of  one  individual. 
In  December,  1821,  Austin  arrived  on  the  river  Brazos,  at  the  La 
Bahia  road  with  the  first  emigrants,  and  the  new  settlement  was 
commenced  in  the  midst  of  an  entire  wilderness.  Without  entering 
into  a  detailed  history  of  the  settlement,  and  noticing  all  the  difficulties, 
privations  and  dangers  that  were  siu'mounted  by  the  first  emigrants, 
it  is  sufficient  to  say,  that  such  a  detail  would  present  examples  of 
inflexible  perseverance  and  fortitude,  on  the  part  of  those  settlers, 
which  have  been  seldom  equalled,  in  any  country  or  in  any  enter- 
prise. (6) 

* 

(6)  Arrangfements  were  made  hy  Austin  in  Noyember,  1831;  to  send  oat  emigrants 
and  supplies  of  seed  corn,  provisions,  tools,  &c.  by  sea,  from  New  Orleans,  much  money 
was  spent,  and  one  vessel,  the  schoonor  Lively,  was  lost,  wiiliout  any  avail  or  benefit  what- 
ever, to  the  settlement;  for,  owing  to  the  inaccuracy  of  the  charts,  or  some  other  cause, 
those  who  commanded  the  first  vessels,  did  not  find  the  eppointed  place  of  rendezvous,  the 
month  of  the  Colorado.  One  cargo  which  reached  that  place  was  destroyed  by  the  Ka- 
rankawaya,  in  the  fall  of  1822,  soon  after  it  was  landed,  and  four  men  were  massacred. 
These  disappointments  compelled  the  emigrants  to  pack  seed  corn  from  Sabine  or  Bexar, 
and  it  was  very  scarce  at  the  latter  place.  They  were  totally  destitute  of  bread  and  salt; 
coffee,  susfar,  ^c  were  remembered  and  hoped  for,  at  some  future  day.  There  was  no 
other  dependence  for  subsistence,  but  the  wild  game,  such  aa  buffalo,  bear,  deer,  turkeys, 
and  wild  horses  (mvs/an^s).  The  Indians  rendered  it  quite  dangeroua,  ranging  the  coun- 
try, to  hunt  buffalo;  bears  were  very  poor  and  scarce,  owing  to  a  failure  in  the  mast,  and 
poor  venison,  it  is  well  known,  is  the  poorest  and  least  nutrtcioos  of  all  the  meat  kind. 
MuBtanfg  hor$e9y  however,  were  fiit,  and  very  abundant,  and  it  is  estimated  that  100  of  them 
were  eaten,  the  first  two  years.  The  Karankaway  Indians,  wore  very  hostile  on  the  coast; 
the  Wacos  and  Tanwakunies  were  oqually  so  in  the  interior,  and  committed  constant  dep- 
redatitins.  Purties  of  Takaways,  Lcpans,  Becdies,  &c.  were  intermingled  with  the  set- 
tlers; they  were  beggarly  and  insolent,  and  only  restrained  the  first  two  years,  by  prevents, 
forbearance  and  policy;  there  was  not  force  sufficient  to  awe  them.  One  imprudent  step 
with  these  Indians,  would  have  destroyed  the  settlement;  and  the  settlers  deserve  as  much 
eredit  for  their  ibrbearaood,  duTing  the  years  '22  and  "23,  as  for  their  fortitude.    In  *S4| 
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In  March,  Austin  proceeded  to  Bexar,  to  make  his  report  to  the 
governor,  where  he  was  infonned  for  the  first  time,  that  it  would  be 
necessary  for  him  to  proceed  immediately  to  the  city  of  Mexico,  in 
order  to  procure  from  the  Mexican  congress,  then  in  session,  a  con- 
firmation of  the  permission  to  Moses  Austin,  and  receive  special  in- 
structions, as  to  the  distribution  of  land,  the  issuing  of  titles,  &c. 

It  should  have  been  stated  before,  that  Austin  received  the  first 
positive  information  of  the  revolution,  and  plan  of  Iguala,  of  the  24th 
February,  1821;  and  of  the  complete  independence  of  Mexico,  on 
his  arrival  at  Bexar,  in  August  of  that  year;  so  that  the  official  acts 
of  governor  Martinez,  relative  to  the  new  settlement,  dated  in  August, 

1821,  were  from  a  governor  of  the  independent  Mexican  nation,  and 
not  from  a  Spanish  governor.  For  this  reason,  the  intimation  as  to 
the  trip  to  Mexico,  was  totally  unexpected,  and  very  embarrassing; 
for  not  calculating  on  any  thing  of  the  kind,  he  had  not  made  the 
necessary  preparations  for  such  a  journey.  There  was  no  time  for 
hesitation ;  arrangements  were  made  for  Mr.  Josiah  H.  Bell  to  take 
charge  of  the  new  settlement^  and  Austin  departed  for  Mexico,  a 
journey  f>f  1200  miles  by  land. 

The  Mexican  nation  had  just  sprung  into  existence.  The  galling 
chains  of  Spanish  despotism  had  been  gloriously  thrown  off,  but  the 
necessary  restraint  of  law,  system,  and  local  police,  had  not  yet  been 
sufficiently  established;  much  disorder  prevailed  in  consequence,  in 
many  parts  of  the  country;  and  the  roads  were  infested  in  many  pla- 
ces, with  deserters,  and  the  lawless  bands  df  robbers.  Austin,  how- 
ever, arrived  in  the  great  capital  of  this  nation,  on  the  29th  of  April, 

1822,  without  any  other  accident  than  being  overhauled,  and  partially 
robbed  by  a  war  party  of  54  Camanches,  on  the  river  Nueces,  about 
one  hundred  miles  beyond  Bexar.  From  Monterrey  he  had  one  com- 
panion, Lorenzo  Christie,  who  had  been  a  captain,  in  general  Mina's 
expedition.  They  both  disguised  themselves,  in  ragged  clothes,  with 
blankets,  &c.,  in  the  same  style,  as  to  pass  for  very  poor  men,  who  were 
going  to  Mexico,  to  petition  for  compensation  for  services,  in  the  re- 
volution. Their  passports  explained  to  the  several  authorities,  as  they 
passed,  who  they  were,  and  many  friendly  cautions  were  given  as  to 
tlie  robbers. 

The  national  congress  had  been  in  session  since  the  24th  of  Febru- 
ary of  that  year.  The  form  of  government,  as  then  established,  was 
a  limited  monarchy,  in  conformity  with  the  plan  of  Iguala,  and  treaty 
of  Cordova,  and  the  Spanish  constitution  was  provisionally  adopted. 
The  executive  department  was  administered  by  a  regency,  of  which, 
the  generalissimo,  Don  Augustin  Iturbide,  was  president.     The  state 

the  force  of  the  lettlefnent  juttified  a  change  of  policy^  and  a  party  of  Tanka^aya  were 
tied  and  whipped,  in  presenoe  of  their  chhfn^for  horae  atealin^.  Long-  detaila  cannot  now 
be  given,  and  tbia  note  ia  inaerted  merely  to  give  a  general  i^eat  of  what  muat  have  beea 
the  difBcuitiea,  privationa  and  daogera,  which  had  to  be  borne  ond  overcome,  during  the 
fiiBt  ycara  of  the  settlement 
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of  political  afTairs  in  the  capital,  at  this  time,  was  very  ansettled'  Ge- 
nerals Victoria  and  Bravo,  and  several  other  republican  leaders  of 
rank,  who  had  been  imprisoned  by  Iturbide  in  November,  for  oppos- 
ing his  ambitious  designs,  had  escaped  from  confinement,  not  long  be- 
fore; serious  dissentions  had  already  arisen  between  the  generalissimo 
and  congress;  the  regency  were  divided,  and  in  discord  among  them- 
selves; Yanez,  one  of  its  principal  and  most  liberal  members,  having 
had  a  personal  dispute  of  great  warmth  with  Iturbide,  during  one  of 
tlie  sittings,  in  which  the  terms  **  traitor,"  "  usurper,"  &c.,  were  mu- 
tually passed;  the  friends  of  liberty  were  greatly  alarmed  at  the  ascen- 
dency which  the  generalissimo  had  acquired  over  the  military,  and 
lower  class  of  the  populace;  and  every  thing  indicated  an  approach- 
ing crisis.  Accordingly  on  the  night  of  the  1 8th  of  May,  the  soldiery  and 
populace,  headed  by  sergeants  and  corporals,  proclaimed  Iturbide  em- 
peror. It  was  a  night  of  violence,  confusion  and  uproar.  The  700  bells 
of  the  city,  pealing  from  the  steeples  of  monasteries,  convents  and 
churches;  the  firing  of  cannon  and  musketry  from  the  different  barracks; 
and  the  shouts  of  the  populace  in  the  streets,  proclaimed  to  the  tnie 
friends  of  freedom,that  a  fewcommon  soldiers,  in  union  with[a  city  mob, 
had  taken  it  upon  themselves  to  decide  the  destiny  of  Mexico,  and  to 
utter  the  voice  of  the  nation.  The  session  of  congress  on  the  19th  was 
held,  surrounded  with  bayonets,  and  the  man  who  was  thus  proclaim- 
ed by  a  rabble,  amidst  darkness  and  tumult,  was  declared  by  a  decree 
of  the  majority  of  that  body,  to  be  emperor  of  Mexico. 

In  such  a  state  of  political  afiairs,all  that  a  person  could  do,  who 
had  business  to  transact  with  government,  was  to  form  acquaintances, 
try  to  secure  friends,  and  wait  for  a  favorable  opportunity.  Austin 
adopted  this  course,  and  devoted  the  principal  part  of  his  time  to 
studying  the  Spanish  language;  for  when  he  arrived  at  Mexico,  he 
labored  under  the  disadvantages  of  being  a  foreigner,  a  total  stranger, 
and  ignorant  of  the  language  of  the  country,  except  what  little  he  bad 
acquired  in  his  first  trip  to  Bexar,  and  on  his  journey  to  the  capital. 

On  examination  into  the  state  of  this  colonisation  business,  he  found 
that  the  regency  had  decided,  that  the  governor  of  Texas,  Martinez, 
was  not  sufficiently  authorised  to  stipulate  what  quantity  of  land  the 
new  settlers  were  to  get,  as  he  did,  by  his  letter  to  Austin,  of  1 9th 
August,  1821,  and  that  this  point  must  be  settled  by  a  law  of  congress: 
for  which  purpose  all  the  documents  relative  to  said  new  settlement, 
were  transmitted  by  the  regency  to  congress.  This  at  once  explained 
the  reason,  why  governor  Martinez  urged  Austin  to  go  to  Mexico,  for 
he  was  doubtless  well  aware,  that  in  the  then  existing  state  of  poli- 
tical affairs,  nothing  would  be  done  in  the  business  unless  some  one 
was  present  to  attend  to  it. 

Austin  endeavored  to  procure  the  despatch  of  his  business  by  means 
of  a  special  law,  but  found  it  to  be  ithpracticable,  owing  to  several 
petitions  having  been  -presented  for  colonies,  which  gave  rise  to  an 
idea  among  the  members^  that  a  general  colonisation  law  ought  to  be 
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passed,  and  that  all  should  be  placed  on  the  same  footing;  (7)  nothings 
therefore,  could  be  done,  until  such  a  general  law  was  enacted.  A 
standing  committee  on  colonisation  had  been  appointed,  previous  to 
his  arrival  in  the  city,  to  which  his  business  was  referred.  This  com- 
mittee made  some  progress  towards  settling  the  basis  of  a  law ;  but  the 
coronation  on  the  21st  July,  the  dissensions  between  the  emperor  and 
congress,  the  general  alarm  amongst  the  liberal  members,  at  the  strides 
of  the  former  towardsabsolute  power;  the  events  which  grew  out  of  the 
violent  proceedings  of  the  26th  August,  when  fourteen  of  the  princi- 
pal members  of  congress  were  seized  in  their  beds  and  imprisoned; 
added  to  the  necessary  attention  to  the  revenue,  and  financial  depart- 
ments, and  to  national  affairs  generally,  precluded  any  advancement 
in  a  matter  which  was  considered  to  be  so  comparatively  unimport- 
ant, as  a  new  settlement  amongst  barbarous  savages,  1200  miles 
distant,  in  the  wilderness  of  Texas.  Notwithstanding  the  many  em- 
barrassments, however,  which  retarded  the  business,  the  committee  on 
colonisation  reported  a  general  colonisation  law;  the  discussion  of 
which  had  proceeded^n  detail,  to  within  three  articles  of  the  end, 
when,  on  the  31st  of  October,  the  congress  was  turned  out  of  doors  by 
an  armed  force,  acting  under  a  decree  of  the  emperor,  which  declared 
that  congress  was  dissolved,  and  vesting  the  legislative  power  of  the 
nation  in  a  Junta  Instituyente,  whose  members  were  all  nominated 
by  himself.  This  event,  of  course,  threw  back  the  colonisation  law 
to  its  first  stage;  all  had  to  be  begun  de  novo;  a  new  colonisation 
committee  was  appointed,  a  new  law  was  reported,  though  not  differ- 
ing much  from  the  former,  which  finally  passed,  and  was  approved 
by  the  emperor,  and  promulgated  on  the  4th  of  January,  1823. 

Thus,  eight  months  after  his  arrival  in  the  capital,  Austin  had  the 
satisfaction  of  finding  himself  advanced  one  step;  a  colonisation  law 
was  enacted  and  promulgated.  The  next  step  was  to  procure  the 
despatch  of  his  business  from  the  executive,  a  task  which  at  first  pro- 
mised to  be  almost  as  difficult  to  accomplish  as  the  other  had  been, 
owing  to  the  excitement  which  was  daily  becoming  more  open  and 
manifest,  against  the  arbitrary  porceedings  of  the  emperor,  which 
portended  another  revolution,  and  of  course,  a  further  suspension  of 
all  business  of  an  individual  nature.  Fortunately,  however,  the  min- 
ister of  exterior  and  interior  relations,  Don  Jose  Manuel  Herrera,and 
the  sub-minister  of  the  same  department,  Don  Andres  Quintana,  were 
both  men  of  liberal  and  enlightened  principles,  and,  so  far  as  the  then 
existing  state  of  politics  would  permit,  they  were  favorable  to  the 
emigration  of  foreigners.  The  despatch  of  individual  affairs  apper- 
taining to  the  interior,  or  home  department,  was  principally  confided 
to  the  sub-minister,  Quintana.  The  captain  general  of  the  internal 
provinces,  Don  Anastacio  Bustamente,  (now  vice  president  of  the  na- 

(7)  Amoiiff  the  pelitioni  on  colonisation  that  were  presented  ot  this  time,  was  one  b^ 
Gen.  James  Wilkinson,  and  another  from  the  Na8h?ille  company,  Ten.  This  latter  petu 
tion  was  not  finally  despatched,  until  1825,  under  the  state  government  of  Coahuila  and 
Texas;  all  the  otben  failed. 
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tioDy)  within  whose  cominand  Texas  was  included,  also  took  a  very 
liberal  and  enlightened  view  of  the  advantages  which  would  result 
to  the  nation,  from  settling  the  wilderness  of  Texas,  to  which  he  was 
very  favorably  inclined:  also,  a  number  of  the  members  of  the  Junia 
Jnstiltiyentey  and  of  the  council  of  state,  were  favorably  disposed 
towards  the  enterprise;  added  to  all  which,  the  claims  of  Austin,  on 
the  attention  and  justice  of  government,  were  strong  and  incontrover- 
tible. He  came  into  Texas  with  the  emigrant  settlers,  in  virtue  of  a 
permission,  legally  granted  to  his  father,  by  the  competent  Spanish 
authorities,  previous  to  the  change  of  government;  he  was  also  offi- 
cially conducted  into  the  country,  by  a  commissioner,  expressly  ap- 
pointed by  the  governor  of  Texas,  for  that  purpose;  and  on  his  arrival 
at  the  capital  of  that  province,  he  was  officially  received,  and  recog- 
nised by  governor  Antonia  Martinez,  after  the  change  of  government; 
and  officially  authorised  by  that  functionary  of  the  independent  Mex- 
ican nation,  to  proceed  with  the  settlement;  the  amount  of  land  to 
be  distributed  to  each  settler  was  stipulated;  and  he,  (Austin,)  was 
appointed  to  administer,  provisionally,  the  local  government  of  the 
new  settlement.  He  had  also  been  detained  nearly  a  year  in  Mexico, 
on  this  business.  These  circumstances  enabled  him  to  bring  the  mat- 
ter before  the  council  of  state,  in  a  shape  which  procured  its  speedy 
and  favorable  despatch,  by  that  body,  who  reported  their  opinion 
relative  to  it,  on  the  14th  of  January;  and  on  the  18th  of  February, 
1823,  the  minister  Andres  Quintana, issued  the  emperor's  final  decree 
on  the  subject.  This  decree  was  conformable,  in  general,  to  the  ad- 
vice given  to  the  emperor,  by  the  council,  in  their  report,  though  not 
exactly,  in  every  particular.  (8) 

The  great  object  which  took  Austin  to  Mexico  being  accomplished, 
he  made  preparation  to  depart  immediately  for  Texas,  and  intended 
to  have  started  on  the  23d  of  February,  but,  previous  to.that  day  in- 
formation reached  the  city,  relative  to  the  progress  of  the  revolution 
against  the  emperor  which  convinced  all  reflecting  men,  that  a  great 
political  change  of  soma  kind  was  near  at  hand. 

On  the  2d  December,  Gen.  Santa  Anna,  who  commanded  at  Vera 
Cruz,  raised  the  standard  of  opposition  to  the  arbitrary  proceedings 
of  Iturbide,  and  on  the  6th,  in  union  with  the  civil  authorities  of  that 
city,  he  published  a  "/?/tf7i;''  the  basis  of  which  was  the  re-union  of 
the  same  congress,  whose  members  had  been  dispersed  by  the  arbitrary 
order  of  the  emperor,  on  the  31st  October;  and  that  its  deliberations 
should  be  free  from  military  restraint.  General  Victoria  suddenly 
appeared  from  the  retreat  where  he  had  remained  concealed,  since 
his  flight  from  Mexico,  in  February,  1822,  and  joined  the  congress 
party.  A  severe,  though  not  decisive  battle,  was  fought  at  Xalapa, 
on  the  21st  of  December,  between  Santa  Anna  and  the  imperial  troops, 
in  which  the  former  failed  to  get  possession  of  that  town.     General 

(8)  See  the  report  of  the  imperial  council,  and  the  decree  of  the  emperor,  on  file  in  tke 
archives,  and  recorded  on  pa|;eii  7,  8,  9,  of  the  register;  the  decree  only  is  traiuUted. 
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Guerrero  and  Bravo  also  retired  suddenly  from  the  capital,  and  took 
the  field  in  favor  of  congress,  at  the  head  of  the  guerillas,  in  Oaxaca, 
and  towards  Acapulco;  and  on  the  2d  of  February,  the  army  that 
was  besieging  Santa  Anna  in  Vera  Cruz,  under  the  command  of 
Gen.  Eichavarri,  revolted  in  a  body  from  the  emperor,  and  forming  a 
junction  with  the  besieged,  declared  in  favor  of  congress,  and  publish- 
ed another  plan,  similar  to  that  of  Santa  Anna's,  called  the  Plan  of 
Cusa  Maia.  These  events  gave  great  impulse  to  the  revolution, 
which  spread  through  the  provinces  of  Vera  Cruz,  Puebla,  Oaxaca, 
and  parts  of  Mexico.  Vivanoo,  the  captain  general  of  Puebla,  declar- 
ed in  favor  of  congress;  and  owing  to  his  popularity  with  the  soldiers, 
was  appointed  commander-in-chief  of  the  "  liberating  army.'*  All 
the  other  parts  of  the  nation,  however,  had  thus  far  appeared  to  re- 
main quiet,  and  in  favor  of  the  emperor:  though  a  general  anxiety, 
suspense  and  excitement,  had  prevailed  since  Santa  Anna's  defection; 
which  was  daily  becoming  more  intense,  and  tending  towards  a  deci- 
sive crisis.  On  the  1 9th  February,  the  minister,  Jose  Manuel  Herrera, 
secretly  fled  from  the  capital,  and  concealed  himself  so  effectually, 
that  he  was  supposed  to  be  dead  for  two  years  afterwards.  And  on 
the  20th  and  21st,  information  was  circulated  in  the  city,  of  the  gen- 
eral defection  from  the  emperor,  of  those  parts  of  the  nation,  which 
had  heretofore  remained  passive;  and  Iturbide  began  to  be  publicly 
spoken  of  as  a  usurper;  and  some  were  of  opinion  that  all  his  acts 
would  be  annulled  by  congress.  This  would  have  thrown  Austin 
back  to  where  he  started  the  year  before;  and  it  was  therefore  too 
important  a  matter  to  be  left  unattended  to.  He  consulted  several 
lawyers  and  other  persons  of  information  on  the  subject:  some  gave 
the  opinion  that  all  acts  of  the  government  defacio,  of  such  an  indi- 
vidual nature  as  this,  where  the  rights  and  interests  of  individuals 
alone  were  concerned,  without  being  in  any  way  Connected  with  the 
general  politics  of  the  government  or  nation,  would  be  good;  and 
others  thought  that  it  wotild  be  safer  to  obtain  the  sanction  of  congress. 
It  was  sufficient  for  Austin,  that  any  doubt  appeared  to  exist;  and 
he  determined  to  suspend  his  journey  to  Texas,  and  wait  the  meeting 
of  congress,  which  it  was  now  evident,  must  soon  take  place. 

Early  in  February,  the  emperor  marched  out  of  the  city  in  per- 
son, at  the  head  of  all  the  troops  he  could  collect,  and  occupied  a 
station  at  the  village  of  Istapaluca,  five  leagues  on  the  road  to 
Puebla.  Finding,  however,  that  he  could  not  rely  upon  his  troops, 
and  that  the  opposing  force,  which  was  approaching  on  the  Puebla 
road,  under  Vlvanco,  greatly  exceeded  his,  and  was  daily  augment- 
ing by  desertions  from  his  own  army;  he  consented  to  a  cessation  of 
hostilities,  and  commissioners  were  appointed  on  both  sides,  to  treat 
The  said  commissioners  met  in  the  village  of  Mexicansingo,  a  few 
leagues  out  of  the  capital,  and  agreed  in  substance:  that  the  em- 
peror shotild  retire  to  Tacubaya,  three  leagues  from  the  dty;  that 
congress  should  convene,  as  soon  as  its  dispersed  members  could  be 
collected;  and  that  all  parties  should  unconditionally  submit  to 
Vol.  I 74 
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whatever  congress  might  dictate ;  neither  to  have  any  troops  in  the 
city,  and  the  necessary  guards  to  keep  order,  were  to  be  placed 
under  the  direction  of  the  local  civil  authority,  until  congress  met. 
Both  parties  complied  with  this  treaty.  Congress  convened,  and  oti 
the  2fnh  of  March  decided:  1st.  That  the  sovereign  constituent  con- 
gress of  the  Mexican  nation  was  in  legal  session,  there  being  one 
hundred  and  three  members  present,  which  was  a  majority  of  the 
whole  number,  and  that  its  deliberations  were  entirely  free  from  all 
military,  or  other  forcible  restraint.  2d.  That  the  executive  power 
of  Mexico,  which  had  existed  since  the  19th  of  May,  1822,  up  to 
that  time,  had  ceased.  3d.  That  this  decree  should  be  communi- 
cated to  the  supreme  executive  power,  which  would  be  established 
by  congress,  for  its  publication,  &c.  On  the  31st,  congress  decreed 
that  the  executive  authority  of  the  Mexican  nation  should  be  pro- 
visionally deposited  in  a  body,  who  should  be  styled,  the  Supreme 
Executive  Power ^  and  be  composed  of  three  individuals,  &c.  On 
the  same  day,  the  three  persons  who  were  to  compose  the  executive, 
were  elected  by  congress,  viz. :  Nicholas  Bravo,  Guadalupe  Victoria, 
and  Pedro  Celestino  Negrettee ;  and  Jose  Mariano  Michelena,  and 
Miguel  Dominguez  were  elected  supernumeraries,  to  fill  the  places 
of  any  of  the  others  who  might  be  absent,  until  their  arrival.  (9) 
An  entirely  new  organisation  of  the  different  branches  of  the  govern- 
ment now  took  place.  On  the  8th  of  April,  congress  decreed  that 
the  coronation  of  Don  Augustin  de  Iturbide,  was  an  act  of  violence 
and  force,  and  was  null;  and  consequently,  that  the  resignation  of 
the  crown  tendered  by  him,  on  the  19th  of  March,  could  not  be  con- 
sidered by  congress,  and  that  the  hereditary  succession,  and  all  titles 
emanating  from  said  coronation,  were  null ;  and  all  the  acts  of  the 
last  government,  from  the  19th  May,  1822,  to  the  29th  May,  1823, 
were  illegal,  and  subject  to  be  revised,  confirmed,  or  revoked  by  the 
government  now  established )  and  finally,  said  decree  banished  Itur- 
bide from  the  Mexican  territory  forever ;  but  assigned  him  ^5,000 
annually,  (provided  he  resided  in  some  part  of  Italy,)  and  fixed  a 
pension  of  |I8,000  annually  on  his  family  after  his  death.  (10.) 
In  consequence  of  the  decree  of  8th  April,  Austin  presented  a 

(9)  See  the  above  decree,  on  pages  93  and  94,  toI.  1st  of  the  ^CoUeeeion  de  Im  deeretm 
y  ordtTUS  del  Soberano  Cvngreeo  eonetituyente  Mexieana"  printed  by  order  of  oongrcsK, 
at  the  government  press,  city  of  Mexico,  1825. 

(10)  See  said  decree,  page  108,  vol.  ist  of  the  **Colleccion,**  before  cited.  The  em- 
pcror  ifisued  a  proclamation,  convening  the  same  congress  he  had  dispersed,  and  a  part 
of  the  members  met  on  the  7th  of  March,  tliough  not  a  qaorom ;  they  therefore  did  no 
buRiness,  and  adjourned  from  da}'  to  day,  until  the  29th,  when  a  quoram  met ;  on  the 
19tb,  Itarbide  sent  to  congress  his  abdication  of  the  throne;  on  the  30th,  he  left  Tacu- 
baya  for  Tulansingo,  under  a  strong  guard,  commanded  by  General  Bravo,  who  escorted 
him  from  there  to  Antigua,  near  Vera  Crnx,  where  he  was  Embarked  on  the  1 1th  May, 
on  board  an  English  vessel,  for  Itdy.  From  Italy  he  proceeded  to  London,  and  made 
preparations  for  returning  to  Mexico;  in  oonsequenee  of  which,  on  the  28th  of  April, 
1824,  congress  passed  a  decree  of  outlawry  against  him.  He  landed  at  Soto  Marin  t, 
1 4th  July;  1824,  in  disguise,  and  was  arrested,  and  shot,  at  PadiIla,on  tho  19th  of  thai 
n^onth,  at  6  o*ciock,  P.M. 
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memorial  to  congress,  together  with  the  concession  which  he  had 
obtained  from  the  last  government  on  the  18th  February;  and  peti- 
tioned congress  to  confirm  said  concession,  or  dispose  of  it  as  that 
body  might  deem  proper.  On  the  11th  April,  congress  passed  a 
decree,  referring  said  memorial  and  concession  to  the  supreme 
executive,  power,  to  be  confirmed  by  that  power,  should  it  have  no 
objections  to  said  confirmation ;  said  decree  also  suspended,  for  the 
future,  the  law  of  colonisation,  passed  by  the  Junta  Insiitvytnte^ 
the  4th  of  January,  1823,  until  a  new  resolution  of  congress  on  the 
subject.  (11)  On  the  14th  of  April,  the  supreme  executive  power 
issued  a  decree,  in  virtue  of  the  act  of  congress  aboveraentioned,  by 
which  that  power  confirmed  in  full,  the  accession  granted  to  Austin 
by  the  imperial  government,  on  the  18th  of  February,  1823;  and 
said  decree  was  circulated  by  the  minister  of  interior  and  exterior 
relations,  Don  Garcia  Iliueca,  to  the  captain-general  of  the  internal 
provinces;  and  a  certified  copy  of  it  was  delivered  to  Austin.  (12) 

Thus,  after  one  year's  detention  and  exertion  in  Mexico,  Austin, 
at  last,  had  the  satisfaction  of  leaving  there,  with  his  business  des- 
patched and  confirmed  by  all  the  governments  which  had  ruled  the 
Mexican  nation,  during  the  said  year;  and  as  the  last  confirmation 
was  by  the  sovereign  constituent  congress,  whose  members  were  the 
acknowledged  and  legal  representatives  of  the  people  of  the  nation, 
there  could  no  shadow  of  doubt  remain,  as  to  the  legality  and  validity 
of  his  concession;  and  on  the  28tb  day  of  April,  he  departed  from  the 
capital. 

On  his  an-ival  at  Monterrey,  the  capital  of  the  eastern  internal 
provinces,  he  presented  a  consultation  to  the  commandant-general, 
Don  Felipe  de  la  Garza,  requesting  special  instructions,  and  copies 
of  the  laws,  for  the  administration  of  the  local  government  of  the 
new  colony,  which  was  committed  to  his  charge,  in  general  terms, 
by  the  decree  of  the  supreme  government  of  I8th  February,  1823. 
This  consultation  was  transmitted  by  the  commandant- general,  to 
the  provincial  deputation  of  Nueva  Leon,  Coahuila  and  Texas,  then 
in  session,  in  that  city;  who  decreed  in  substance,  that  Austin's 
authority,  under  the  said  decree  of  18th  of  February,  was  full  and 
ample,  as  to  the  administration  of  justice,  and  of  the  civil  local 
government  of  the  colony;  and  the  command  of  the  militia;  and' 
that  his  grade  or  rank  as  a  militia  officer  should  be  lieutenant 
colonel;  that  he  could  make  war  on  the  Indian  tribes,  who  were 
hostile  and  molested  the  settlement;  that  he  could  introduce,  by  the 
harbor  of  Galveston,  such  supplies  of  provisions,  &c.  as  might  be 
necessary  for  the  settlement  in  its  infancy;  in  short,  that  he  should 
preserve  good  order,  and  govern  the  colony  in  all  civil,  judicial,  and 
military  matters,  according  to  the  best  of  his  abilities,  and  as  justice 

(11)  See  said  decree,  page  110,  vol.  Ut,  of  the  "  Collcccion,**  before  cited,  and  recorded 
on  ptt^e  10  of  the  Register.  (Translated.) 

(12)  See  said  decree  on  file,  and  recorded  on  pa; e  10  of  the  Register.  (Translated.) 
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might  require,  until  the  government  was  otherwise  organised,  and 
copies  of  laws  were  furnished,  rendering  to  the  governor  of  Texas 
an  account  of  his  acts,  or  of  any^  important  event  that  might  occur, 
and  being  himself  subject  to  him  and  the  commandant-general.  The 
local  government  was  thus  committed  to  him  with  the  most  extensive 
powers,  but  without  any  copies  of  laws,  or  specific  instnictions  what- 
ever, for  his  guide;  the  act  of  the  deputation,  therefore,  left  the  matter 
in  substance,  precisely  where  the  decree  of  18th  of  February  had 
placed  it.  (13) 

On  the  17th  of  July,  the  governor  of  Texas,  Don  Luciano  Garcia, 
appointed  the  Baron  de  Bastrop,  commissioner  on  the  part  of  the 
government,  to  survey  the  lands  for  the  settlers  of  the  new  colony, 
and  in  union  with  Austin,  to  issue  titles  to  each  one,  in  the  name  of  the 
government,  conformably  to  the  decree  of  18th  February,  1823.  (14) 
The  said  governor,  by  an  official  act  dated  the  26th  July,  also  gave 
the  name  of  "  San  Felipe  de  Austin,''  to  the  town,  which  was  to  be 
laid  off  for  the  capital  of  the  new  colony.  (15) 

In  August  Austin  arrived  in  the  colony  in  company  with  the 
commissioner  Baron  de  Bastrop.  (16)  The  settlement  was  nearly 
broken  up  in  consequence  of  his  long  detention  in  Mexico,  and 
emigration  had  totally  ceased.  Many  of  the  first  emigrants  had 
returned,  and  a  number  of  those  who  started  from  the  United  States 
for  this  settlement,  had  stopped  on  the  Ayesh  Bayou,  and  round 
Nacogdoches,  or  on  the  Trinity;  and  by  this  means  the  settlement  of 
those  sections  of  country  was  conmienced.  Such  arrangements  were 
made  by  the  commissioner,  Bastrop,  as  were  necessary,  and  he  then 
returned  to  Bexar  to  fill  his  station  as  a  member  of  the  deputation  of 
Texas. 

In  1824  the  commissioner,  Bastrop,  again  returned  to  the  colony, 
and,  in  union  with  Austin,  issued  the  titles  to  the  settlers,  for  the 
lands  which  had  been  surveyed  up  to  that  tinie;  (17)  but,  as  tlie 


(13)  See  gaid  conralUtion  and  proceedings  thereon,  on  fiic,  and  recorded  on  pagei  10, 
11,  12  of  the  Register;  not  translated,  because  its  sobstanoe  is  stated  above. 

fl4)  See  said  commission  on  file,  and  recorded  on  page  13  of  the  Register — ^translated. 
15)  See  official  letter  on  the  subject,  on  file,  and  recorded  on  page  14  of  the  rcgiiiter. 

(IG)  See  official  letter  of  the  commissioner  Bastrop,  to  James  Cummins  alcalde  of 
Colorado,  dated  at  Casticman*s,  on  that  river,  August  5th,  1823,  relative  to  the  new  colony, 
and  to  Austin's  authority.  After  which  said  commissioner  and  Austin  proceeded  to  the 
house  of  J.  H.  Bell,  alcalde  of  the  Brazos,  and  gave  the  same  information  to  the  inliabi. 
tants  there,  by  which  acts  they  both  entered  into  their  respective  offices  and  duties.  Page 
15,  Register — translated. 

(17)  See  official  letter  of  Jose  Antonio  Saucedo,  political  chief  of  Texas,  dated  23d 
June,  1824,  recorded  page  15,  register,  to  Austin,  transcribing  his  letter  to  the  alcaldes, 
informing  them  that  the  commissioner,  Bastrop,  had  come  on  to  issue  titles  to  the  settlers, 
**Bo  soon  as  they  should  pay  the  fees  established  by  the  fee  bill,  which  he  circulated  while 
here,**  which  was  on  the  20th  of  May  of  that  year;  by  which  foe  bill  the  whole  expenses 
on  a  league  of  land  were  fixed  at  $165.  It  was  owing  to  Austin  that  this  order  was  not 
rigidly  enforced;  and  that  the  titles  were  issued  without  paying  any  thing  down,  except 
by  those  who  it  was  known  had  it  to  spare;  and  that  notes  were  taken  for  said  fees,  at 
long  annual  payments,  and  that  many  who  are  poor  have  not  been  sued  on  their  notes 
even  to  this  day.  Also  soe  his  official  letters,  dated  22d  of  Juno,  on  the  same  subject  and 
relative  to  iUtmp  jMper— aame  page— translated. 
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said  Bastrop  bad  been  elected  a  member  of  the  legislature  of  the  state 
of  Coahuila  and  Texas,  just  established,  he  could  not  remain  long 
enough  to  complete  the  surveys  and  titles  for  the  whole  of  said  SOO 
families,  all  of  whom  had  by  this  time  emigrated,  and  were  in  the 
country.  He  therefore  departed  for  Saltillo,  in  September,  and  left  a 
part  of  the  titles  unfinished,  which,  together  with  the  other  unfinished 
business  of  the  colony,  was  completed  by  the  commissioner  Gasper 
Floris,  who  was  specially  commissioned  for  that  purpose  by  the 
lieutenant  governor  of  the  state  of  Coahuila  and  Texas,  Don  Victor 
Blanco,  thea  exercising  the  duties  of  governor.  (18) 

By  referring  to  the  23d  article  of  the  4aw  of  4th  January,  1833,  it 
will  be  seen  that  the  lands  granted  under  that  law,  in  virtue  of  the 
concession  of  the  18th  February  of  the  same  year,  are  subject  to  the 
condition  of  being  cultivated  by  the  grantee,  within  two  years  from 
the  date  of  the  title,  and  the  same  condition  is  also  inserted  in  each 
of  the  titles;  which  condition  being  complied  with,  the  title  is  uncon- 
ditional, clear,  absolute  and  inviolable,  as  will  be  seen  by  examining 
said  law,  and  particularly  the  22d  article. 

As  regards  the  limits  of  the  old  colony,  it  will  be  seen  by  reference 
to  the  concession  of  the  emperor,  of  18th  February,  1823,  that  specific 
limits  were  not  considered  necessary,  because  the  colony  would  be 
composed  of  the  lands  occupied  by  said  300  families.  The  rambling 
disposition  of  the  emigrants  dispersed  them  from  the  east  bank  of 
Labaca  to  the  east  side  of  San  Jacinto,  and  from  the  sea  shore  to  the 
upper,  or  San  Antonio  road,  and  land  was  granted  to  them  in  those 
limits.  All  the  vacant  lands  that  remained  after  supplying  the  settlers 
and  the  empresario  with  their  portions,  was,  of  course,  the  public 
land  of  the  nation.  This  dispersed  settlement  of  the  emigrants,  ren- 
dered the  task  of  locating,  protecting  and  governing  them,  much  more 
difficult  and  expensive  than  it  otherwise  would  have  been;  and  it 
was  only  tolerated  on  the  ground,  that  if  the  settlers  could  sustain 
themselves  from  Indian  attacks,  (and  they  thought  they  could,)  a 
scattered  settlement,  within  reasonable  bounds,  would  ultimately  be 
of  more  advantage  to  the  nation  than  if  the  emigrants  had  all  been 
huddled  together;  for  it  disseminated  facilities  for  an  establishment  of 
new  emigrants,  hereafter,  over  an  extensive  tract  of  country.  The 
good  policy  of  this  scattering  system  is  now  daily  proved:  corn,  pork, 
&c.,  can  now  be  had  in  every  direction,  without  the  trouble  of  distant 
transportation.  It  is,  however,  also  attended  with  inconveniences 
which  hardy  enterprise  alone  would  submit  to. 

The  foregoing  narrative,  with  an  examination  of  the  documents 
referred  to,  will,  it  is  believed,  be  sufficient  to  explain  to  the  settlers 
of  the  first  colony  how,  and  under  what  authority,  they  originally 
came  into  this  country;  the  delays  growing  out  of  the  revolutionary 
state  of  political  affiiirs,  and  other  circumstances,  that  were  beyond 

(18)  See  the  eommimion  of  Gasper  Floris,  dated  7th  of  February,  1827,  recorded  pngo 
16,  RegUter^4raDslated 


574  Laws,  Orders  and  Contracts  [Book  V. 

the  coatrol  of  Austin,  which  embarrassed  the  progress  of  the  settle- 
ment in  its  first  stages;  the  exertions  made  b7  him  to  remove  those 
embarrassments,  and  procure  titles  for  the  settlers;  and  finally,  the 
nature  and  validity  of  these  titles. 

As  regards  the  local  government  of  the  colony,  it  will  be  sufficient 
to  state,  that  Austin  finding  on  his  return  from  Mexico,  that  it  would 
be  impossible  for  him  to  attend  to  the  land  business  of  the  settlers, 
and  the  civil  affairs  of  the  local  government,  and  also  to  attend  in 
person,  to  the  administration  of  justice,  through  all  its  perplexing 
details,  in  every  small  case  that  might  occur;  continued  the  two 
alcalde's  districts,  into  which  the  settlement  had  been  previously  divi- 
ded, by  order  of  the  governor  of  Texas,  Jose  Feliu  Trespalacios,  and 
likewise  formed  some  additional  ones,  directing  that  an  alcalde  or 
justice  should  be  elected  by  the  people  in  each;  he  gave  these  alcaldes 
jurisdiction  to  200  dollars,  with  an  appeal  to  him,  as  the  judge  of  the 
colony,  on  all  sums  over  25  dollars.  He  also  formed  a  code  of  pro- 
visional regulations,  in  civil  and  criminal  matters,  which  was  ap- 
proved by  the  governor  of  Texas. 

In  the  month  of  September,  1824,  Mr.  Samuel  M.  Williams  was 
appointed  by  Austin,  secretary  of  the  local  government  of  the  colony, 
which  appointment  was  approved  by  the  governor  of  Texas,  and 
since  that  time,  he  has  discharged  the  duties  of  that  office  with  a 
degree  of  fidelity  and  industry,  which  justly  entitles  him  to  the  a[*- 
probaiion  and  confidence  of  the  inhabitants  of  this  settlement.  Austin 
not  having  the  means  of  paying  him  a  compensation  equal  to  his  ser- 
vices, he  has  labored  without  an  adequate  salary;  and  the  perqui- 
sites which  he  has  received  in  five  years  would  not  have  supported 
him  one.  The  land  and  other  records  of  this  colony,  present  abun- 
dant evidence  of  his  neatness  and  accuracy;  and  the  register,  or  record 
book,  in  which  the  land  documents,  and  title  deeds,  are  recorded, 
will  forever  afford  proof  of  the  labor,  care  and  precaution,  that  have 
been  devoted  for  the  perpetuation  of  those  important  documents.  It 
will  be  remembered  that  this  labor,  the  formation  of  the  register,  was 
gratuitous  on  the  part  of  Austin,  and  the  secretary  Williams.  Neither 
of  them  have  ever  received  one  cent  of  compensation  for  it.  The 
former  considered  it  necessary  for  the  future  security  of  the  settlers, 
that  the  records  should  be  placed  in  such  a  shape,  as  would  render 
them  less  liable  to  be  lost  or  defaced,  than  they  would  be,  in  their 
original  state;  for,  agreeably  to  the  mode  of  issuing  the  titles,  each 
one  was  on  a  separate  and  loose  sheet  of  stamp  paper,  the  original 
being  retained  in  the  office  as  the  record,  and  a  certified  copy  issued 
to  the  interested  person.  It  is  evident,  that  records  kept  in  that  way 
would  be  liable  in  time,  to  wear  out,  and  be  totally  destroyed,  even 
'  if  they  were  not  misplaced,  and  lest  any  difficulties  should  arise  from 
this,  Austin  petitioned  the  government  of  the  state,  that  an  order 
might  be  issued  from  the  competent  authority,  for  the  transfer  of  all 
the  records  of  the  colony,  that  were  On  loose  sheets  of  paper,  into  a 
large  bound  register  or  record  book.    The  said  order  was  accordingly 
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issued,  prescribing,  particularly,  the  mode  of  making  such  transfer, 
and  declaring  that  documents  thus  transferred,  should  have  the  same 
validity  in  law,  as  the  originals.  The  mode  of  transfer  was,  that  each 
document  should  be  copied  into  said  register,  and  then  compared^ 
word  for  word,  with  the  original, by  the  commissioner  Gasper  Floris, 
the  empresario  Austin,  and  the  alcalde  of  the  jurisdiction;  ail  of  whom 
should  certify  that  each  document  was  truly  copied  from  the  origi- 
nal, and  then  sign  their  names,  with  two  witnesses.  (19)  This  was 
an  immense  labor;  for,  independent  of  the  documents  and  title  deeds, 
it  also  included  the  plot  of  each  tract,  at  the  end  of  the  title.  Austin 
paid  the  surveyor,  Seth  Ingram  at  the  rate  of  five  dollars  per  day,  for 
this  part  of  the  work. 

It  will  be  seen  by  an  examination  of  the  authority  that  was  vested 
in  Austin  relative  to  the  local  government  of  the  colony,  that  it  was 
extensive,  and  without  clearly  defined  limits,.except  submission  to  the 
governor  of  Texas,  and  the  commandant  general;  and  that  conse- 
quently the  degree  of  moral,  as  well  as  personal  responsibility,  which 
rested  upon  him  individually,  was  co-extensively  great.  Had  he 
been  furnished  with  laws  and  fixed  rules  for  a  guide,  his  responsibility 
would  have  depended  on  his  observance  of,  or  departure  from  those 
laws  or  fixed  rules;  but  placed  as  he  was,  a  peculiar  or  prejudiced 
view  of  his  acts,  by  his  superiors,  might  have  involved  him  in  total 
ruin  or  unmerited  disgrace.  It  will  also  be  seen  that  no  salary  or 
allowance  whatever  was  assigned  him,  to  defray  the  expenses  of  the 
local  government,  all  of  which  consequently  had  to  be  borne  by  him- 
self, and  which  in  this  jurisdiction  were  many,  owing  to  its  peculiar 
situation  with  respect  to  the  Indians,  and  also  for  the  want  of  regular 
soldiers,  for  expresses,  guards,  &c.,  as  well  as  many  other  expenses, 
besides  those  of  the  office,  and  the  secretary's  salary.  It  will  also  be 
remembered  that  Austin  contracted  with  the  government  to  introduce 
a  certain  number  of  families,  for  which  h^  was  to  receive  as  a  pre- 
miuoi,  a  certain  quantity  of  land;  but  he  was  not  bound  in  any 
manner  by  that  contract,  to  take  upon  himself  the  labor,  responsibility 
and  expense  of  the  local  government;  and  had  he  refused  to  have 
done  it,  and  some  other  person  had  been  appointed  for  that  purpose, 
it  would  not  in  any  way  have  interfered  with  his  right  to  premium 
land.  So  that  it  was,  in  fact,  altogether  gratuitous  on  his  part,  so  far 
as  depended  on  his  contract  with  the  government,  to  undertake  that 
labor,  or  not,  as  he  pleased.  Why  then  did  he  accept  of  so  heavy 
and  expensive  a  charge? — He  accepted  it  because  it  was  necessary 
for  the  advancement  of  the  colony  that  some  one  should  do  so;  and 
no  one  would  have  accepted  it  without  a  compensation;  he  considered 
that  he  was  bound  by  the  original  contracts,  which  he  thought  were 
fairly  and  publicly  made,  between  him  and  the'settlers,  previous  to 
the  commencement  of  the  colony,  as  heretofore  stated,  to  be  at  all  the 
labor  and  expense  of  procuring  the  titles,  and  advancing  the  settle- 

(19)  See  laiii  order  on  S^  recorded  pege  2d  regi»ter«  tranelated. 
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ment,  so  far  as  it  lay  ia  his  power,  by  his  individual  exertions;  cal- 
culating that  the  settlers  would  never  wish  to  evade  the  payment 
stipulated  on  their  parts*  when  they  saw  that  he  had  complied,  and 
more  than  complied  on  his;  for  he  promised  them  lands  by  hundreds 
of  acres,  and  they  have  received  it  by  thousands;  league  tracts  were 
granted  to  them  by  the  government,  in  place  of  the  sections  promised 
by  Austin.  His  expectations,  however,  were  all  disappointed;  the 
original  contracts  passed  away,  and  the  colony  was  dragged  for- 
ward, amidst  pecuniary  embarrassments  and  poverty,  with  the  fatal 
weight  of  internal  oppositiou  superadded  to  its  other  difficulties. 

Some  misunderstanding  has  heretofore  existed  in  regard  to  the 
payments  on  land  in  this  colony.  For  instance,  it  has  been  stated 
by'those  who  knew  nothing  of  the  law,  or  of  the  subject,  that  Austin 
sold  the  land  to  the  settlers;  that  he  exacted  from  them  what  he  had 
no  right  by  law  to  exact;  that  he  was  speculating  on  the  settlers,  &a 
&c.  Never  has  he  asked  one  settler  to  pay  him  one  cent  in  virtue  of 
the  colonisation,  or  any  other  law,  except  the  law  of  mutual  good 
faith,  between  man  and  man,  in  their  private  and  individual  dealings. 
He  entered  into  a  fair  and  equitable  contract  with  them,  in  a  public 
and  open  manner,  in  1821,  binding  himself  to  do  certain  things  for 
their  benefit;  to  wit — to  receive  them  in  the  number  of  the  three 
hundred  families,  which  he  was  authorised  to  introduce,  and  settle  in 
Texas;  a  privilege  which,  at  that  time,  was  not,  and  never  before 
had  been  granted,  to  any  foreigners,  except  individual  cases,  under 
peculiar  circumstances,  and  obtained  by  the  most  powerful  patronage; 
and  one  which  w^s  not,  and  could  not  be  legally  granted  to  any 
others,  except  to  said  three  hundred  families,  until  after  the  passing 
of  the  national  colonisation  law  of  18th  August,  1824,  and  the  state 
law  of  25th  March,  1825;  up  to  that  time,  there  was  no  colonisation 
law,  and  no  authority  whatever  in  any  other  person  to  admit  emi- 
grants;, for  the  same  act  of  congress  of  the  1 1th  April,  1823,  which 
confirmed  this  privilege  to  Austin,  closed  the  door  as  to  all  others,  by 
suspending  the  law  of  4th  January,  1823.  True  it  is,  that  emigrants 
did  come  in  previous  to  the  passing  of  the  law  of  18th  August,  1824, 
or  that  of  the  state  law  of  1825,  who  stopped  on  the  Ayesh  Bayon, 
round  Nacogdoches,  and  on  Trinity;  but  they  have  not  yet  obtained 
titles,  and  were  liable  to  be  driven  off  by  the  government.  Those 
who  will  take  the  trouble  to  inquire,  may  see  that  Austin,  at  an  early 
day,  informed  the  government,  that  many  of  those  settlers  came  into 
the  country  in  consequence  of  his  publications  in  the  United  Sbttes, 
relative  to  the  three  hundred  families,  and  had  stopped  where  they 
were,  owing  to  his  long  detention  in  Mexico,  and  the  consequent  dis- 
couraging reports  about  his  settlement;  and  that,  therefore,  they  were 
innocent  of  any  intention  to  intrude,  illegally  into  the  country.  He 
agreed  to  procure  for  said  three  hundred  families,  titles  for  a  cer- 
tain quantity  of  land,  and  deliver  them  to  settlers  at  his  own  cost,  he 
being  at  all  the  expense  and  labor  of  petitioning,  translating,  survey- 
ing, managing  their  affairs  with  government,  and  all  other  expenses 
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of  a  necessary  and  pnblic  nature,  for  the  advancement  of  the  colony: 
for  all  which,  they,  on  their  parts,  stipulated  in  the  manner  before 
stated,  to  pay  him  twelve  and  a  half  cents  per  acre,  to  be  paid  in 
instalments,  in  produce  of  the  country,  after  receipt  of  title.  His 
great  object  and  ambition  were,  and  always  have  been,  to  succeed 
with  the  enterprise,  which  he  believed  he  could  not  doj  without  the 
aid  of  funds,  tie  also  believed  that  the  above  contracts  opened  the 
only  safe  means  of  raising  them;  and  they  also  presented  to  him  a 
distant  prospect  of  refunding  to  him  the  money  he  had  to  spend  in 
the  outset,  before  he  could  call  on  the  settlers  for  any  payments;  for 
he  had  no  right  to  make  such  call  until  after  the  titles  were  delivered; 
and  consequently,  all  the  risk  of  money,  labor,  and  character,  was 
run  by  him  alone,  until  he  completed  the  business.  Because,  had  he 
failed  in  the  enterprise,  he  would  have  lost  all — the  character  of  a 
visionary  or  wild  speculator  would  have  been  given  to  him  by  many, 
and  some  would  have  considered  that  a  failure  was  a  crime,  or  evi- 
dence of  a  want  of  industry  or  capacity;  which  to  a  certain  degree, 
must  have  injured  his  prospects  in  any  other  business;  and  to  this 
heavy  account,  was  to  be  superadded,  the  time,  expenses,  and  suffer- 
ings of  his  father.  Under  the  faith  of  those  contracts,  therefore,  he 
abandoned  all  prospects  in  the  United  States,  some  of  whieh  were 
flattering;  undertook  the  enterprise,  and  devoted  himself  to  a  life  of 
toil  and  privations  in  a  wilderness.  He  also  made  engagements  in 
1821,  which,  added  to  other  pecuniary  embarrassments,  growing  out 
of  this  colonisation  business,  has  kept  him  too  poor  even  to  afford  the 
means  of  living  with  that  decency  which  would  be  expected  from  the 
head  of  such  an  enterprise  as  this;  and  which,  in  fact,  the  respectability 
of  the  settlement  itself,  would  seem  to  require;  and  if  what  land. he 
has  acquired,  (and  he  has  but  little  else,)  was  valued  at  its  present 
rates>  he  is  now  nearly  insolvent.  Other  men,  who  have  never  had 
any  other  trouble  than  to  attend  to  their  private  affairs,  and  to  receive 
their  titles,  have  derived  more  benefit  from  his  labors  than  he  has. 
As  regards  his  selling  land  to  setders:  the  idea  of  an  empresario,  under 
the  colonisation  law,  selling  the  land  of  this  nation,  is  so  absurd,  that 
it  would  be  an  insult  to  the  understanding  of  those  who  can  read  that 
law,  even  to  refute  it.  There  never  have  been  any  payments  made 
to  him  under  the  original  contracts,  although  many  offered  it;  but 
those  contracts  were  interfered  with  in  a  manner  which  rendered  it 
doubtful  whether  they  could  have  been  generally  enforced,  without 
jeopardising  the  principal  motive  which  had  stimulated  him  to  per- 
severe in  the  enterprise,  which  was  to  settle  the  country,  and  not 
merely  to  make  a  speculation.  Had  the  latter  been  his  object,  he 
certainly  would  have  made  a  totally  different  use  of  the  extensive 
powers  that  were  placed  in  his  hands,  than  spending  his  life  in  a  wil- 
derness, harassed  by  constant  cares  and  perplexities.  He,  therefore, 
would  not  accept  of  a  compliance  of  the  original  contracts,  from  any 
one,  unless  it  was  also  exacted  from  all;  thus,  those  contracts  passed 
away  forever;  and  the  payments  on  the  land  titles  were  regulated  by 
Vol.  L— 75 
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the  political  chief  or  governor  of  Texas,  by  a  fee  bill  which  he  pub- 
lished the  20th  of  May,  1S24:  those  payments  were  for  the  com- 
missioner's fees,  office  fees,  stamp  paper,  surveying  fees,  &c.  A 
considerable  number  of  the  settlers  have  never  to  this  day  paid  those 
fees,  that  part  of  them  who  are  too  poor  have  never  been  called  on. 
The  portion  of  their  fees  that  had  to  be  promptly  paid  before  they 
could  have  gotten  a  title,  has  been  raised  for  them  by  Austin,  out  of 
other  means.  He  has  himself  been  their  translator,  their  agent,  and 
done  all  their  business  for  them,  even  in  some  cases,  to  the  selecting 
and  locating  their  lands,  and  has  delivered  their  deeds  to  them;  for 
all  which,  he  has  received  from  some  of  them,  murmnrings  and  abuse. 
It  can,  however,  be  truly  said,  to  the  honor  of  the  North  American 
character,  that  the  murmuring  part  of  the  settlers  is  limited  to  a  very 
small  number,  and  it  is  to  be  hoped  that  what  has  appeared  to  be 
ingratitude,  even  in  them,  has  arisen  solely,  from  not  understanding 
the  subject,  rather  than  from  disposition. 

It  is  just  to  correct  another  erroneous  idea,  that  at  one  time  pre- 
vailed, which  was,  that  the  fees  were  paid  in  money.  Money  was 
required  from  those  who  it  Was  known  had  it  to  spare,  which  was 
used  to  make  up  the  cash  payments  to  the  government  for  the  stamp 
paper,  commissioner's  fees,  &c.;  and  thus  money  was  raised  for  the 
cash  payments  which  had  to  be  made  on  the  deeds  of  all  thx>se  who 
could  not  raise  it  themselves;  and  by  that  means,  and  that  alone,  the 
poor  were  provided  for  as  well  as  the  rich;  no  one  was  turned  away, 
or  even  waited  for  his  title,  because  he  was  poor;  and  many  have 
received  leagues  of  land  in  this  colony,  who  were  not  worth  twenty 
dollars  when  they  reached  here.  This  system,  however,  caused 
murmurs  against  Austin,  on  the  ground  that  a  distinction  was  made, 
and  partiality  shown.  They  did  not  reflect  that  it  was  the  interest 
of  all  to  get  the  settlement  under  way,  and  that  if  poor  men  had  been 
turned  off,  because  they  could  not  pay  the  fees,  the  settlement  would 
have  been  thinned  so  much,  that  it  would  have  been  totally  broken 
up.  A  clamor  was  raised,  and,  strange  as  it  may  now  appear,  some 
of  the  poorer  class,  who  were  most  benefitted  by  that  system,  joined 
in  it.  The  mass  of  the  settlers  who  have  paid  any  thing,  paid  it  in 
cows,  at  twenty  to  twenty-five  dollars  a  head,  com  at  two  or  three 
dollars  a  bushel,  &c.  &c ;  which  property,  thus  received,  has  been 
sold  for  two-thirds  less  than  it  was  received  at  to  raise  cash,  it  being 
necessary  to  resort  to  all  manner  of  shifts,  to  raise  the  means  of  keep- 
ing up  the  local  government,  and  managing  along  tlte  settlers,  so  as 
to  prevent  them  from  running  headlong  into  anarchy  and  confusion. 
It  will  be  remembered  that  Austin  was  not  supported  by  the  strong 
arm  of  government;  there  never  was  one  soldier  stationed  in  the 
colony;  and  for  the  first  four  years  there  were  not  fifty  in  all  Texas, 
nor  within  five  hundred  miles  of  it;  that  he  had  not  the  aid  of  general 
laws,  printed  and  published  in  the  language  of  the  settlers,  by  which 
to  restrain  them,  or  guide  himself;  and  that  he  was  not  even  left  to 
the  uncontrolled  dictates  of  his  own  judgment;  for,  in  that  particular. 
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he  was  absolutely  subject  )o  the  commandant  general,  and  governor 
of  Texas,  or  to  the  laud  commissioner,  who  was  united  with  him,  all 
of  whom,  except  the  last,  had  seen  but  little  of  North  Americans, 
except  under  unfavorable  circumstances,  and  knew  but  httle  of  their 
real  character  or  habits:  he  had,  therefore,  to  resort  to  such  resources 
as  circumstances  would  permit.  In  the  absence  of  specific  laws, 
there  are  two  modes  of  governing^one  by  force,  the  other  by  reason 
and  mild  measures.  The  latter  course,  perhaps,  was  most  congenial 
with  his  disposition,  even  if  the  other  had  been  in  his  power;  he 
adopted  it,  and  has  been  censured  by  some  for  following  it  to  the 
extent  he  did.  His  task  was  rather  difficult;  he  was  isolated,  desti- 
tute of  funds,  and  inexperienced;  no  disinterested  advisers  could 
approach  him,  for  it  was  the  interest  of  each  one  to  get  all  he  could 
for  himself;  and  he  may  have  committed  many  errors;  he  has,  how- 
ever, the  consolation  of  having  succeeded  in  the  enterprise,  a  thing 
which  no  other,  who  has  attempted  it,  has  done;  he  has  uniformly 
received  the  approbation  of  government;  and  within  the  last  two 
years  has  also  received  manifestations  of  confidence  from  the  settlers, 
themselves,  in  general;  which  to  him  is  the  most  gratifying  testimo* 
nial  that  could  possibly  be  ofifered;  for  they  ought  to  be  the  best 
judges  of  his  acts,  having  witnessed  them  all,  and  been  immediately 
interested. 

The  foregoing  remarks  relative  to  the  payments  on  land,  and  to 
the  local  government  of  the  colony,  are  made,  in  order  to  correct  some 
erroneous  impressions  that  at  one  time  prevailed  on  the  subject.  It 
is  no  more  than  justice  that  the  matter  should  be  placed  in  its  true 
light;  and  it  is  equally  just,  that  the  conduct  and  motives  of  the 
settlers  should  be  noticed,  lest,  from  what  has  been  said,  some  should 
be  inclined  to  censure  them;  for  any  such  censure  would  be  unme- 
rited. It  will  be  remembered  that  these  settlers  had  always  been 
accustomed,  from  their  infancy,  to  see  all  the  laws  and  orders  of 
government  printed  and  published;  that  none  of  them  understood  the 
Spanish  language;  and  that  there  were  no  translators  but  Austin 
and  the  secretary;  and  consequently  that  every  thing  had  to  pass 
through,  and  from  them;  that  there  was  no  way  of  pubUshing  any 
thin^  except  by  manuscript  copies.  Also,  it  was  natural,  ias  regards 
the  twelve  and  a  half  cents  per  acre,  for  the  settlers  to  make  a  gross 
calculation  of  the  amount,  that  all  the  land  distributed  in  the  colony 
would  come  to,  and  suppose  that  all  that  sum  was  to  go  into  the 
pockets  of  Austin,  for  they  made  no  allowance  for  many  of  the 
settlers  who  would  be  unable  to  pay  any  thing,  at  least  for  many 
years;  neither  did  they  make  allowance  for  the  incalculable  loss  on 
payments  in  producCt  and  property,  at  double,  and  treble,  its  cash 
value;  neither  were  they  competent  to  make  any  calculation  at  all, 
as  to  the  amount  which  he  had  spent,  and  was  still  compelled  to 
spend,  to  complete  the  titles,  and  keep  the  local  government  in  pro- 
gress and  safety;  for  on  these  subjects  they  had  no  data,  nor  any 
opportunity  of  procuring  them.    It  will  also  be  remembered  that  an 
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opinion  prevailed,  that  Austin's  authority  was  almost  absolute;  and 
that  most  of  the  settlers  were  strangers  to  him,  and  to  each  other, 
and  uninformed  as  to  the  nature  of  the  government  as  it  then  existed. 
They  understood,  in  general  terms,  that  it  was  a  republic,  but  they 
did  not  reflect  that  it  was  an  infant  republic,  just  springing  into 
existence,  and  that  there  had  not  been  time  to  form  the  constitution, 
and  to  complete  the  organisation  and  details  of  all  the  various  depart- 
ments. Added  to  all  this,  innumerable  embarrassments  arose  in  the 
selecting,  surveying,  and  distributing  lands,  owing  to  the  rambling 
and  unsettled  disposition  of  some  of  the  emigrants,  and  to  the  want 
of  more  specific  and  fixed  rules  6n  the  subject,  in  the  colonisation 
law,  and  also  to  the  envy  and  jealousies  which  grew  out  of  the 
extensive  powers  that  were  granted  to  Austin  and  the  commissioner, 
by  the  9th  article  of  the  colonisation  law,  and  by  that  part  of  the 
decree  of  18th  February,  1823,  which  speaks  of  an  increase  of  quan* 
tity.  When  all  these  things  are  duly  considered,  and  also  that  duty 
to  themselves  and  families,  required  the  settlers  to  be  cautious  about 
incurring  pecuniary  responsibilities ;  abundant  reasons  may  be  dis- 
covered why  they  should  think  that  causes  for  jealousy  and  com- 
plaints against  Austin  existed;  they  doubtless  thought  they  were 
right,  and  acted  accordingly. 

A  candid  and  impartial  review  of  the  whole  matter,  therefore,  leads 
to  the  conclusion,  that  the  settlers  have  done  their  duty,  and  have 
been  much  clearer  from  internal  dissensions,  than  could  be  expected, 
under  all  the  circumstances.  They  have  uniformly  been  unshaken 
in  their  fidelity;  and  ready  and  willing  to  discharge  their  obligations 
as  Mexican  citizens;  they  have  borne,  with  the  most  inflexible  forti- 
tude, all  the  privations  to  which  their  situation  exposed  them,  and 
have  contributed  largely  in  laying  a  foundation  for  the  future  prospe- 
rity of  Texas,  by  commencing  the  settlement  of  its  wilderness.  The 
idea,  which  appears  to  be  entertained,  by  some  persons  in  the  United 
States,  that  the  early  population  of  Texas  is  composed  of  fugitives 
from  other  countries,  is  totally  incorrect  and  unjust.  It  was  natural  to 
suppose  that  some  fugitives  might  enter  the  country,  and  measures 
were  taken  at  an  early  day,  both  by  the  government  and  by  Austin, 
so  far  as  his  authority  extended,  to  shield  Texas  from  that  evil.  He 
expelled  several  from  this  colony  in  1823-4,  under  the  severest 
threats  of  corporal  punishment  if  they  returned,  and  in  one  instance, 
he  inflicted  it.  This' is  mentioned  for  the  sole  purpose  of  proving, 
that  there  could  not  have  been  many  of  that  class  here,  for  Austin 
had  no  force  but  the  militia,  which  was  composed  of  the  settlers  them- 
selves. As  regards  the  general  morality  and  hospitality  of  the  inha- 
bitants, and  the  commission  of  crime,  this  settlement  will  bear  a  favor- 
able comparison  with  any  county  in  the  United  States,  however  cele- 
brated for  its  exemption  from  such  crimes. 

If,  having  escaped  many  perils,  is  to  be  considered  as  a  presage, 
that  fortune  has  taken  this  new  settlement  under  her  protection,  there 
is  abundant  reason  for  hoping  that  it  will  prosper  in  future.     It  was 
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undertaken,  and  has  been  established  by  individual  enterprise  alone, 
without  the  aid  of  strong  capitalists,  and  totally  unsupported  by  troops, 
or  succors  of  any  kind,  (torn  government.  In  tliis  respect,  it  presents 
an  anomaly,  in  the  history  of  similar  establishments.  Independent 
of  the  perils  from  hostile  Indians,  scarcity  of  provisions,  internal  dis- 
sensions, and  many  others,  incident  to  an  infant  and  wilderness  settle- 
ment; it  has  seen  four  great  political  changes  in  the  government  of 
this  nation,  and  it  has  worked  its  way  in  peace  and  safety  through 
them  all.  Those  changes  were  from  the  despotic  government  of 
Spain  to  the  independent  government  under  the  regency,  in  1821-22, 
from  that  to  the  imperial  government  in  1822-23,  from  that  to  the 
republic  under  the  supreme  executive  power,  in  1823.-24,  and  from 
(hat  to  the  federal  system,  which  now  exists. 

The  foregoing  observations  have  been  exclusively  confined  to  the 
first,  or  ^^old  colony,^'  as  it  is  frequently  called.  The  colonisation  laws 
which  are  generally  in  force  at  this  time,  will  now  be  noticed,  and 
also  the  contracts  entered  into,  with  the  government,  by  A  ustin,  under 
those  laws,  in  order  that  the  emigrants  who  have  been  settled,  or 
who  may  wish  to  settle  under  said  contracts,  may  fully  understand 
the  subject,  and  the  nature  of  their  titles. 

In  order  to  give  a  clear  idea  of  the  authority  which  enacted  those 
laws,  the  decrees  of  congress  establishing  the  federal  system,  will  be 
first  referred  to. 

On  the  17th  June,  1823,  congress  decreed  that  a  new  constituent 
congress  should  be  elected  by  the  people,  for  the  express  purpose  of 
adopting  the  form  of  government,  forming  the  constitution,  and  or- 
ganising the  nation,  agreeably  to  the  will  of  the  people;  which  would 
be  fairly  expressed  by  said  new  congress,  thus  elected  for  that  purpose. 
The  members  of  the  first  congress  were  ineligible  to  be  elected  for 
the  second. 

On  the  19th  of  the  same  month,  congress  passed  a  resolution  direct- 
ing the  supreme  executive  power,  to  inform  the  people  that  the  then 
existing  congress  were  in  favor  of  the  federal  republican  system  of 
government,  but  had  not  formally  adopted  that  system,  and  proceeded 
to  form  the  constitution,  because  it  had  decreed  on  the  17th,  that  a 
new  congress  should  be  elected  for  that  purpose. 

The  first  congress  finally  closed  its  sessions  on  the  30th  of  October; 
and  the  second  constituent  congress,  whose  members  had  been  elected 
in  virtue  of  the  decree  of  17th  June,  convened  and  opened  its  sessions 
on  the  5th  of  November.  On  the  31st  of  January,  1824,  congress 
decreed  the  "  jScia  Constituvia  de  la  Fedtraclon  Mexicana^^  or 
act  of  confederation,  by  which  the  federal  system  was  formally  adopted, 
and  the  basis  and  outlines  of  the  government  established.  The  fede- 
ral constitution,  however,  was  not  finally  sanctioned  and  promulgated 
until  the  '1th  of  October. 

On  the  7th  of  May,  congress  decreed  that  the  former  provinces  of 
Coahuila  and  Texas  should  form  a  state  and  proceed  immediately  to 
elect  its  legislature;  but  that  so  soon  as  the  latter  should  be  in  a 
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opinion  prevailed,  that  Austin's  autb  ^  V/iadonal  congress  should 

that  most  of  the  settlers  were  slrai  ,''    ^ 

and  uTjinfortned  as  to  the  nature  o'  .   joisatiou  law,  passed  by  the 

They  understood,  in  general  tern  ^  >ary,  1823,  was  suspended  on 

did  not  reflect  that  it  was  an  ^  in  Austin's  case.    On  the  18th 

existence,  and  that  there  had  v  .  Jfi  general  colonisation  law,  which 

and  to  complete  the  organisat'  ,  >  «'"  authority  to  form  colonisation 
ments.  Added  to  all  this,  in  •  >  'an^s  within  their  respective  limits 
selecting,  surveying,  and  di  .  .tiflditions  therein  established.  (20)  In 
and  unsettled  disposition  o  ''  l^rt  of  the  state  of  Coahuila  and  Texas 
of  more  specific  and  fixe  • '  >i  l*w»  which  was  approved  *  by  the 
law,  and  also  to  the  f   "'    '^  ^h«  ^^th  of  March,  1825,  and  is  now  in 

extensive  powers  that     '    :  '*'  , ,        ,  ^  ^  ,    , 

by  the  9th  article  of    >  '  y /nail  estabhshed  from  Bexar  to  Nacogdoches, 
decree  of  18th  Febr    /  ^^^^/sce,  as  at  this  time,  and  the  law  of  the  18th  of 
tity.    When  all  t'      •  *^^  ^^'^  "'^^'^  December:  previous  to  that  time, 
to  themselves  an     ..^/^rember,  Austin  forwarded  a  petition  addressed 
incurring  pecu?     'vHln!<^«^^^®  power  of  the  nation,  asking  for  authority  to 
covered  why      i  j^^tet  hundred  families  more,  in  addition  to  his  first 
plaints  again    f^^^'f^vi^S  ^^^*  Galveston  might  bo  made  a  port  of  entry, 
right,  and  a-    .»v^^''^"  ^*^  transmitted  to  the  governor  of  the  state, 
A  candir     »':!<*?/!Jring  seen  the  law  of  the  I8(h  of  August,  and  under- 
to  the  cor     ^r^t»  ^^^^  '^^  ^^^  discussing  in  the  legislature  of  the  state, 
been  mu'      '^^j^  *  petition  addressed  to  the  governor  of  the  «tate,  on  the 
under  a^      l!^/i/tiary,  1825,  repeating  in  substance  what  he  had  said  in 
in  their     /'-(lie  ^^^  ^^  November,  relative  to  Galveston,  and  asking  for 
as  Me      yj^fl  ^^  colonise  three  hundred  families.     Having  afterwards 
tude,       /jjl^nformation  that  the  state  colonisation  law  was  about  to  be 
have      ^^^9  ^^^  having  heard  nothing  of  his  two  former  petitions,  on 
rity       •^'5//i  of  April,  1825,  he  forwarded  a  third  petition  to  the  governor 
ide       ffiie  ^^*^®  asking  for  authority  to  colonise  five  hundred  families. 
Su      y/re  the  last  petition  reached  him  the  governor  had  granted  his 
fu      ^ler  one  for  the  additional  three  hundred  families,  and  had  tians- 
si       Stted  to  Austin  the  contract  which  he  was  required  to  sign,  and 
^       „r/iich  was  to  take  efiect  from  the  day  he  (Austin)  approved  and 
^^flcd  it,  which  he  did  on  the  4ih  of  June,  1825.  (22)    After  despatch- 
f       ingfrom  Saltillo  said  contract  for  three  hundred  families,  the  governor 
received  Austin's  petition  of  4th  April,  asking  for  authority  to  colo- 
pise  five  hundred  families,  which  was  granted  by  him  on  the  20th 
jrfay,  1825,  and  made  a  part  of  the  before-mentioned  contract,  which 
was  thus  extended  to  five  hundred,  instead  of  three  hundred  fami- 
lies. (23)     The  said  five  hundred  families  were  to  be  settled  on  the 
vacant  land  remaining  within  the  limits  of  his  first  colony,  which  had 
not  been  assigned  to  any  other  empresario,and  which  was  not  within 

(90)  (21)  SoctransbUonsofaaidlaws. 

(22)  See  the  governor'a  official  leUer.nnd  the  contract  on  61c  in  the  records— translated. 

/oof  o"  '"L"  ^^^^  '  ^^^  of  entry  by  law.  17th  October,  1825. 

Caj)  bee  the  i^overnor'a  official  letter  on  file— tran»iaiod. 
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v«e  on  the  coast.    As  the  limits  of  the  first  colony 

specific  boundaries,  as  before  stated,  Austin  peti- 

Anor  on  the  subject,  who,  on  the  7ih  of  March,  1S27, 

/  article  to  the  contract,  for  said  five  hundred  families, 

-e  limits,  within  which  they  were  to  be  settled,  were  fix- 

.*'*^^  /f  he  term  of  six  years  from  the  4th  June,  1885,  the  day  on 

'-;   •        >(istin  signed  it,  is  fixed  for  the  completion  of  this  contract 

/  Aundred  families.     On  the  1st  of  April,  1826,  the  government 

;iissioned  Gasper  Flores,  commissioner  for  issuing  titles  in  said 

/ny,  for  fiVe  hundred  families.  (25) 

On  the  20th  November,  1827,  Austin  entered  into  another  contract 
with  the  government  of  the  state,  for  one  himdred  families  to  be 
settled  on  the  east  side  of  the  Colorado,  above  the  San  Antonio  road. 
Th6  contract  expires  six  years  from  its  date.  (26) 

On  the  5th  June,  1826.  Austin  petitioned  the  president  for  permission 
to  colonise  the  vacant  land  lying  within  the  ten  league  reserve,  on  the 
coast  from  Labaca  tp  San  Jacinto,  and  on  the  22d  of  April,  1828,  the 
president  granted  said  petition,  in  virtue  of  which,  a  contract  was 
entered  into  by  Austin  with  the  state  government  to  settle  three  hun- 
dred families  within  said  ten  league  reserve,  which  contract  expires 
six  years  from  the  29th  July,  1828,  that  being  the  day  on  which  he 
signed  said  contract.  Austin  is  also  appointed  the  government  com- 
missioner, for  surveying  the  land,  and  issuing  titles  to  said  three  hun- 
dred families,  within  said  ten  league  reserve  colony.  (27) 

It  is  not  considered  necessary  to  make  any  remarks  on  the  national 
law  of  18th  August,  1824,  on  the  state  law  of  25th  March^  1 825,  nor 
on  the  contracts  or  the  instructions  to  Austin,  as  commissioner  of  the 
reserve  lands  on  the  coast,  for  translations  of  them  all  are  herein 
published; — ^here  this  introdnction  will  therefore  close. 


ADVERTISEMENT. 

I 

In  the  foregoing  introduction,  I  have  endeavored  to  present  to  my 
companions  and  fellow  laborers  in  the  first  settlement  of  this  wilder- 
ness, a  faithful  history  of  their  land  titles,  which  was  considered 
necessary  for  the  better  understanding  of  the  laws,  decrees,  &c.,  herein 
published.  This  matter  was  so  closely  connected  with  the  agency 
which  my  deceased  father  and  myself  have  had  in  procuring  the 
titles,  that  one  could  not  be  fully  explained  without  giving  a  detailed 
account  of  the  other;  which,  it  is  hoped,  will  be  a  sufficient  apology 

(94)  See  nid  addittonul  article  on  file— tramlated. 

(25)  See  said  eommimion  on  file— translated. 

(26)  See  auid  contract  on  file,  not  translated,  becaoae  it  is  in  anbetance  the  name  aa  the 
other,  with  the  difference  that  it  directs  the  founding  a  town  at  the  crossing  of  the  road 
on  the  (Colorado  river,  and  specially  authorises  Austin  to  l6cate  the  settlers  on  their  land; 
the  titles,  however,  have  to  be  issued  by  the  gfovernment  commissioner. 

{jH)  See  said  cootraot  and  the  instructions  to  him  ••  oomroissioner,  on  file — ^translated* 
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situation  to  form  a  separate  state  of  itself,  the  natioDal  congress  should 
be  informed  thereof  for  its  resolution. 

It  will  be  remembered  that  the  colonisation  law,  passed  by  the 
imperial  government  on  the  4th  of  January,  1823,  was  suspended  on 
the  1 1th  of  April  of  that  year,,  except  in  Austin's  case.  On  the  18th 
of  August,  1824,  congress  passed  the  general  colonisation  law,  whidi 
is  now  in  force,  giving  to  the  states  full  authority  to  form  colonisation 
laws,  and  to  dispose  of  the  vacant  lands  within  their  respective  limits 
agreeably  to  the  basis  and  conditions  therein  established.  (20)  In 
virtue  of  this  law,  the  legislature  of  the  state  of  Coahuila  and  Texas 
passed  the  state  colonisation  law,  which  was  approved' by  the 
governor,  and  promulgated  the  24th  of  March,  1825,  and  is  now  in 
force.  (21) 

In  1824,  there  was  na  mail  established  from  Bexar  to  Nacogdoches, 
passing  through  this  place,  as  at  this  time,  and  the  law  of  the  18tb  of 
August  was  not  received  here  until  December:  previous  to  that  time, 
and  on  the  6th  of  November,  Austin  forwarded  a  petition  addressed 
to  the  supreme  executive  power  of  the  nation,  asking  for  authority  to 
colonise  two  or  three  hundred  families  more,  in  addition  to  his  first 
colony,  and  praying  that  Galveston  might  b&  made  a  port  of  entry. 
This  representation  was  transmitted  to  the  governor  of  the  state. 
Afterwards  having  seen  the  law  of  the  1 8th  of  August,  and  under- 
standing that  a  state  law  was  discussing  in  the  legislature  of  the  state, 
he  forwarded  a  petition  addressed  to  the  governor  ofthe«tate,ori  the 
4th  of  February,  1825,  repeating  in  substance  what  he  had  said  in 
that  of  the  6th  of  November,  relative  to  Galveston,  and  asking  for 
permission  to  colonise  three  hundred  families.  Having  afterwards 
received  information  that  the  state  colonisation  law  was  about  to  be 
sanctioned,  and  having  heard  nothing  of  his  two  former  petitions,  on 
the  4th  of  April,  1825,  he  forwarded  a  third  petition  to  the  governor 
of  the  state  asking  for  authority  to  colonise  five  hundred  femilies. 
Before  the  last  petition  reached  him  the  governor  had  granted  bis 
former  one  for  the  additional  three  hundred  families,  and  had  trans- 
mitted to  Austin  the  contract  which  he  was  required  to  sign,  and 
which  was  to  take  effect  from  the  day  he  (Austin)  approved  and 
signed  it,  which  he  did  on  the. 4th  of  June,  1 825.  {22)  After  despatch- 
ing from  Saltillo  said  contract  for  three  hundred  families,  the  governor 
received  Austin's  petition  of  4th  April,  asking  for  authority  to  colo- 
nise five  hundred  families,  which  was  granted  by  him  on  the  20ih 
May,  1825,  and  made  a  part  of  the  before-mentioned  contract,  which 
was  thus  extended  to  five  hundred,  instead  of  three  hundred  fami- 
lies. (23)  The  said  five  hundred  families  were  to  be  settled  on  the 
vacant  land  remaining  within  the  limits  of  his  first  colony,  which  had 
not  been  assigned  to  any  other  empresario^and  which  was  not  within 

(30)  (21)  Sec  trenabtions  ofsttid  laws.  , 

(•22)  See  the  governor's  oflScial  letter,  and  the  contract  on  61c  in  the fecords— translated. 
Galvef^ton  wns  made  a  port  of  entry  by  law,  17th  October,  1825. 
(23)  See  the  governor's  official  letter  on  file^tranalated. 
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the  ten  league  reserv^e  on  the  coast.  As  the  limits  of  the  first  colony 
were  not  fixed  by  specific  boundaries,  as  before  stated,  Austin  peti- 
tioned the  governor  on  the  subject,  who,  on  the  7th  of  March,  1S27, 
added  another  article  to  the  contract,  for  said  five  hundred  famiHes, 
by  which  the  limits,  within  which  they  were  to  be  settled,  were  fix- 
ed. (24)  The  term  of  six  years  from  the  4th  June,  1825,  the  day  on 
which  Austin  signed  it,  is  fixed  for  the  completion  of  this  contract 
for  five  hundred  families.  On  the  1st  of  April,  1826^  the  government 
commissioned  Gasper  Flores,  commissioner  for  issuing  titles  in  said 
colony,  for  fiVe  hundred  families.  (25)     , 

On  the  20th  November,  1827,  Austin  entered  into  another  contract 
with  the  government  of  the  state,  for  one  hundred  families  to  be 
settled  on  the  east  side  of  the  Colorado,  above  the  San  Antonio  road. 
The  contract  expires  six  years  from  its  date.  (26) 

On  the  5th  June,  1826.  Austin  petitioned  the  president  for  permission 
to  colonise  the  vacant  land  lying  within  the  ten  league  reserve,  on  the 
coast  from  Labaca  tq  San  Jacinto,  and  on  the  22d  of  April,  1828,  the 
president  granted  said  petition,  in  virtue  of  which,  a  contract  was 
entered  into  by  Austin  with  the  state  government  to  settle  three  hun- 
dred families  within  said  ten  league  reserve,  which  contract  expires 
six  years  from  the  29th  July,  1828,  that  being  the  day  on  which  he 
signed  said  contract.  Austin  is  also  appointed  the  government  com- 
missioner, for  surveying  the  land,  and  issuing  titles  to  said  three  hun- 
dred families,  within  said  ten  league  reserve  colony.  (27) 

It  is  not  considered  necessaiy  to  make  any  remarks  on  the  national 
law  of  18th  August,  1824,  on  the  state  law  of  25th  March^  1825,  nor 
on' the  contracts  or  the  instructions  to  Austin,  as  commissioner  of  the 
reserve  lands  on  the  coast,  for  translations  of  them  all  are  herein 
published ; — ^here  this  introdnction  will  therefore  close. 


ADVERTISEMENT. 

In  the  foregoing  introduction,  I  have  endeavored  to  present  to  my 
companions  and  fellow  laborers  in  the  first  settlement  of  this  wilder- 
ness, a  faithful  history  of  their  land  titles,  which  was  considered 
necessary  for  the  better  understanding  of  the  laws,  decrees,  &c.,  herein 
published.  This  matter  was  so  closely  connected  with  the  agency 
which  my  deceased  father  and  myself  have  had  in  procuring  the 
titles,  that  one  could  not  be  fully  explained  without  giving  a  detailed 
account  of  the  other;  which,  it  is  hoped,  will  be  a  sufficient  apology 

(94)  See  mtd  additioniil  article  on  fil»— tramlated. 

(25)  See  said  commiMHon  on  file— traoBlatcd. 

(26)  See  said  contract  on  file,  not  translated,  becanae  it  ia  in  anbetance  the  same  aa  the 
other,  with  tlje  difTfircnce  thut  it  directa  the  fbunding*  a  town  at  the  croaaing  of  the  road 
on  the  Colorado  river,  and  apccially  anthortaea  Austin  to  locate  the  aettlera  on  their  land; 
the  titlea,  however,  have  to  be  iaaued  by  the  povernmeiit  comroiaaioner. 

(37)  See  aaid  contract  and  the  inatruetiona  to  hifn  •■  oomroiaaioner,  on  file— tranalated. 
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for  having  noticed  so  minately  all  his  and  my  own  acts  in  the  business. 
I  also  considered  that  it  was  no  more  that  justice  to  the  settlers  and 
to  myself  to  place  the  whole  matter  in  its  true  light,  in  order  to  remove 
any  erroneous  impressions  which  may  have  existed. 

This  colony  has  received  the  most  cordial  and  iminterrupted  mani- 
festations of  liherality,  confidence^  and  kindness  from  every  superior 
officer,  who  has  governed  the  province  of  Texas,  or  the  state  of  Coa- 
huila  and  Texas,  from  its  first  commencement  to  the  present  time;  and 
for  its  services  on  one  occasion,  it  received  in  flattering  terms  the 
approbation  of  the  president.  These  testimonials  are  too  high  and 
unimpeachable,  to  leave  any  doubt  as  to  the  morality,  honor  aod 
integrity  of  the  great  mass  of  the  settlers.  But  to  say  that  there  are 
no  bad  men  here  would  be  a  violation  of  candor  and  truth.  There 
are  some  individuals  who  are  exceptions  to  the  highly  honorable 
general  character  which  these  inhabitants  justly  de.serve,  and  who 
are  meeting  their  reward  in  the  frowns  of  public  opinion. 

As  stated  in  the  introduction,  the  object  was  not  to  give  a  minute 
history  of  the  colony,  except  so  far  as  was  necessary  to  a  clear  elu* 
cidation  of  the  authority  under  which  it  was  undertaken,  and  has 
progressed.  To  have  entered  into  the  particulars  of  all  the  privations, 
Indian  expeditions,  &c.,  would  have  swelled  the  introduction  to  a 
size,  beyond  what  the  present  means  of  printing  it  would  permit;  and 
besides,  such  a  detail  would  have^  added  nothing  material  to  an  un- 
derstanding of  the  nature  and  validity  of  the  titles,  except  so  far  as 
it  tended  to  prove  that  the  settlers  have  fully  earned,  and  justly  de- 
serve all  the  land,  and  privileges  they  have  obtained.  This,  however, 
is  a  fact  too  evident  to  require  any  other  proofs  for  its  establishment, 
than  those  which  are  self-evident,  and  publicly  known. 

The  translations  have  been  carefully  made  by  Mr.  S.  M.  Williams, 
and  myself.  It  is  believed,  that  should  there  be  any  inaccuracies  in 
them,  they  will  be  found  on  examination,  to  be  more  of  a  verbal  and 
unimportant,  than  of  a  substantial  riature:  the  originals,  however, 
will  always  be  open  in  the  office,  to  the  inspection  of  those  who  wish 
to  examine  them. 

I  should  consider  that  I  had  not  fully  complied  with  my  duty,  were 
I  to  refrain  from  calling  the  attention  of  the  settlers  to  a  subject,  per- 
haps of  as  much  importance  to  them,  as  the  acquisition  of  their  titles 
has  been;  which  is,  the  preservation  and  safe  keeping  of  the  records. 
Since  February,  1828,  all  the  records  of  the  colony,  except  those 
appertaining  to  land  titles,  have  been  under  the  charge  of  the  ayun- 
tamiento  and  alcalde.  The  land  records  have  remained  in  my  charge, 
and  will  probably  so  continue  a  short  time  longer,  when  they  will  pass 
to  the  ayuntamieuto  and  alcalde.  It  should  be  remembered,  that  those 
records  are  all  in  Spanish,  and  that  all  official  communications  with  the 
governnrient,  must  be  in  that  language,  and  that  neither  the  alcalde, 
nor  one  of  the  members  of  the  ayuntamieuto,  understands  Spanish, 
neither  is  it  probable  that  any  one  will  be  elected  for  many  years,  who 
does  understand  it.    The  records  of  that  body  are  now  kept  in  a  very 
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loose  and  careless  manner  in  a  log  cabin,  exposed  to  all  itianner  of 
casualties.  The  law  requires  the  ayuntamiento,  to  provide  a  safe 
building  to  keep  the  records  in,  and  a  suitable  secretary,  thoroughly 
acquainted  with  the  Spanish  and  English  languages,  to  take  charge 
of  them  on  his  own  responsibility,  as  well  as  on  that  of  the  alcalde 
and  ayuntamiento.  The  law  also  fully  authorises  that  body  to  raise 
funds  by  a  municipal  tax  for  the  above  purposes,  and  to  defray  the 
necessary  expenses  of  the  local  government,  and  it  is  their  duty  so 
to  do;  a  duty  which  the  people  owe  to  themselves,  to  their  own  secu- 
rity, and  to  the  protection  of  their  best  interests,  which  are  involved 
in  the  safe  keeping  of  the  records,  and  supporting  the  local  government 
of  the  municipality;  to  pay  said  tax,  so  far  as  is  necessary  and  rea- 
sonable, with  promptness  and  cheerfulness. 

It  is  well  known  that  up  to  February,  1828,  the  labor  and  expense 
of  the  local  government  fell  principally  on  me,  individually,  and  that 
since  that  period  all  the  Spanish  part  of  the  labor  has  fallen  on  Wil- 
liams,and  myself,  without  any  compensation.  It  is  also  well  known, 
that  the  transiting  and  other  duties  connected  with  the  local  govern- 
ment are  sufficient  to  occupy  all  the  time  and  attention  of  a  secretary. 
Since  February,  1828, 1  have  held  no  office  which  imposes  any  other 
duty  on  me  to  aid  or  interfere  in  the  local  civil  government,  than  what 
belongs  to  any  other  citizen.  As  a  citizen,  I  advised  the  ayuntamiento 
of  1828,  to  resort  to  a  municipal  tax;  that  body  thought  it  would  be 
unpopular,  and  feared  to  move.  I  repeated  the  advice  to  the  ayun- 
tamiento of  1829,  and  strongly  urged  the  vast  importance  of  giving 
respectability,  system,  and  permanency  to  the  local  government,  by 
the  creation  of  municipal  funds,  and  the  erection  of  public  buildings: 
as  the  friend  of  the  settlers,  I  again  repeat  the  same  advice.  The 
municipality  is  without  a  jail,  a  house  for  public  use,  or  a  place  to 
keep  the  records  in;  and  it  is  also  without  a  secretary,  when  it  is  well 
known  that  all  its  official  business  must  be  transacted  in  Spanish,  and 
that  not  one  of  the  municipal  officers  understood  one  word  of  that 
language.  For  two  years  past,  the  business  of  the  ayuntamiento  has 
been  done^br  it,  and  not  by  it,  and  an  excessive  burden  has  thus  been 
thrown  upon  the  liberality  of  others.  I  have  before  stated,  that  all 
the  land  records  would  shortly  pass  from  my  hands  to  the  alcalde  and 
ayuntamiento;  perhaps  1  ought  to  be  more  explicit,  and  to  state  dis- 
tinctly that  it  is,  and  for  some  time  past  has  been,  my  wish  and  in- 
tention to  withdraw,  as  soon  as  the  welfare  of  the  colony  will  permit, 
from  every  kind  of  public  charge,  either  direct  or  indirect.  This  course 
is  rendered  necessary  by  the  state  of  my  health,  which  ts  perceptibly 
declining;  and  also,  by  the  embarrassed  situation  of  my  private 
affairs,  which  will  require  more  of  my  time  and  attention,  than  I 
have  heretofore  been  able  to  devote  to  them.  These  considerations 
may  perhaps  have  caused  too  much  anxiety  to  see  our  local  govern- 
ment placed  on  a  more  respectable  and  systematic  basis  than  it  is  at 
present;  I  may  have  wished  to  accelerate  matters  more  than  the  re- 
sources of  the  country  will  admit,  and  been  too  far  influenced  by  an 
Vol.  L— 76 
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excess  of  zeal,  for  what  I  considered  tol)e  the  general  welfare.  My 
motives,  however,  were  good,  and  had  no  other  object  in  view  than 
general  utility;  and  I  must  be  permitted  to  say  that  this  colony  is 
abundantly  able  to  support  its  local  government  with  decency  and 
energy;  I  must  also  observe  that  the  proposed  tax  is  fully  as  heavy  on 
me,  in  proportion  to  my  disposable  means,  as  on  any  other  person. 
For  eight  years  I  have  endeavored  to  be  a  faithful  servant  to  this 
colony;  it  ought  not  to  be  supposed  that  I  am  to  be  its  slave  for  life. 
Owing  to  my  exertions  when  at  the  seat  of  government  in  1827,  the 
local  government  of  this  municipality  was  placed  exclusively  in  the 
hands  of  the  people,  sooner  than  it  otherwise  would  have  been;  and 
all  that  I  now  ask,  is  that  they  wilt  provide  the  necessary  means  of 
administering  it,  for  their  own  Welfare. 

With  the  most  sincere  wishes  for  the  continued  health  and  pros- 
perity of  these  settlers, 

I  remain  their  most  obedient  and  faithful  servant, 

S.  F.AUSTIN. 

San  Fetipe  de  Austin^  Nov.  1,  1829. 


TRANSLATIONS. 

*[No.  I.] — Official  Communications  from  Don  k^ntonio  Martinezj 

Governor  of  Texas^  to  Moses  Jluslin, 

Unj>br  date  of  17th  January^  last  past,  the  commandant  general, 
and  superior  political  chief  of  the  eastern  internal  provinces  writes  to 
me  as  follows: 

<^  Having  thought  proper  to  hear  the  most  excellent  provincial  de- 
putations, on  the  representation  which  your  lordship,  {usia^)  directed 
to  me  with  your  official  letter.  No.  1110,  of  the  26th  December  last, 
I  have  just  received  its  resolution,  to  which  I  have  conformed;  it  is 
of  the  following  tenon" 

<<  It  will  be  very  expedient  to  grant  the  permission  solicited  by 
Moses  Austin,  that  the  three  hundred  families,  which  he  says  are 
desirous  to  do  so,  should  remove  and  settle  in  the  province  of  Texas, 
but  under  the  conditions  indicated  in  his  petition  on  the  subject,  pre- 
sented to  the  governor  of  that  province,  and  which  your  lordship 
{usia)  transmitted  to  this  department,  with  your  official  letter  of  the 
16th  instant.  Therefore,  if  to  the  first  or  principal  requisite  of  being 
catholics,  or  agreeing  to  become  so,  before  entering  the  Spanish  ter- 
ritory, they  also  add  th^t  of  accrediting  their  good  character  and 

*  The  numbers  affixed  to  the  translated  documents,  reAf  to  the^sonreepoodiiig  ovroben 
in  the  introduction. 

t  Vuegtra  Senoria  or  u«ia,  in  the  Spanish  monarchy,  is  applied  to  the  nobilit/  and  per« 
sons  bi^rh  in  office:  it  may  be  translated,  your  hrd$kip,  or  your  honor. 
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habits,  as  is  offered  in  said  petition,  and  taking  the  necessary  oath  to 
be  obedient  in  all  things  to  the  government;  to  take  up  arms  in  Its 
defence  against  all  kind  of  enemies;  and  to  be  faithful  to  the  king; 
and  to  observe  the  political  constitution  of  the  Spanish  monarchy; 
the  most  flattering  hopes  may  be  formed,  tliat  the  said  province  will 
receive  an  important  augmentation,  in  agriculture,  industry,  and  arts, 
by  the  new  emigrants,  who  will  introduce  them;  which  is  all  that 
this  deputation  have  to  say,  in  reply  to  your  lordship's  aforementioned 
official  letter. '^ 

"And  I  transcribe  it  to.your  lordship,  for  your  information  and 
corresponding  effects^  that  you  may  causa  the  interested  person  to  be 
informed  thereof,  by  means  of  a  person  of  your  confidence,  who  you 
will  despatch  with  an  express;  and  you  will  at  the  same  time,  send 
ia  by  said  express,  some  copies  of  the  decree,  which  I  transmitted 
under  dat^  of  yesterday,  granting  a  pardon  and  amnesty  to  the  Span- 
ish refugees,  who  are  on  the  frontier,  in  order  that  they  may  be  re- 
stored to  the  bosom  of  their  country.  God  preserve  your  lordship 
many  years.  Monterey,  17th  January,  1821.  Joaquin  de  Arredondo. 
To  the  governor  of  the  province  of  Texas/' 

All  of  which  I  transcribe  to  you,  for  your  information  and  satisfac- 
tion, in  answer  to  your  petition,  for  which  purpose,  and  in  order  to 
inform  you  of  the  deliberations  of  the  most  excellent  deputation  of 
these  provinces,  I  have  despatched  with  this,  a  person  of  my  confi* 
dence,  who  is  citizen  Don  Erasmo  Seguin;  and  after  having  arranged 
for  the  removal  of  said  families,  which  you  have  contracted  with  me, 
it  will  be  important  for  you  to  direct,  that  when  said  families  come 
on,  information  shall  be  immediately  given  of  the  time  of  their  arrival, 
and  the -place  where  they  have  stopped  in  this  territory;  and  that  you 
then  come  on  in  company  with  my  said  commissioner,  in  order  that 
we  may  agree  as  to  the  place  or  places,  where  they  may  wish  to 
establish  themselves;  so  that  I  may  go  on  there,  and  delineate  the 
town,  and  apportion  out  the  lands,  agreeably  to  the  families,  and 
species  of  agriculture  they  intend  to  establish;  and  also  to  receive 
from  them. the  beforementioned  oath,  in  order  that  they  maybe  from 
that  time  considered,  as  members  united  to  the  Spanish  nation,  and 
enter  upon  the  enjoyment  of  the  benefits  which  it  extends,  and  con- 
cedes to  its  citizens  and  to  Spaniards. 

I  also  expect  from  the  prudence  which  your  deportment  demon- 
strates, and  for  your  own  prosperity  and  tranquility,  that  all  the 
families  you  introduce,  shall  be  honest  and  industrious,  in  order  that 
idleness  and  vice  may  not  pervert  the  good  and  meritorious,  who  are 
worthy  of  Spanish  esteem,  and  of  the  protection  of  this  government, 
which  will  be  extended  to  them,  in  proportion  to^he  moral  virtues 
displayed  by  each  individual. 

I  also  inform  you,  in  order  that  you  may  communicate  it  to  those 
who  intend  to  emigrate,  that  the  supreme  Spanish  government  has 
just  opened  the  port  of  the  bay  of  San  Bernard,  for  navigation,  and 
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for  introductions  into  this  province,  which  measure,  will  doubtless  be 
very  advantageous  to  all,  and  particularly  to  the  new  settlers. 
God  preserve  you  many  years, 

ANTONIO  MARTINEZ,  Gov. 
Bexar^  Sth  February^  1821. 
To  Mr.  Moses  Austin,  of  the  new  settlement. 


[No.  2.]  {Same  to  the  same.) 

Having  seen  your  representation  to  this  government,. and  finding 
it  to  be  conformable  with  its  ideas,  I  have  to  inform  you  that,  although 
I  shall  render  an  account  of  it  to  the  supreme  government,  for  its  de- 
liberation, still  not  doubting  it  will  be  approved  of,  you  can  imme 
diately  offer  to  the  new  settlers  the  same  terms  as  contained  in  your 
proposals,  assuring  you  that  should  the  superior  government  make 
any  small  variation,  I  will  in  due  time  communicate  it  to  you;  with 
which  I  answer  your  aforementioned  representation. 

God  preserve  you  many  years, 

ANTONIO  MARTINEZ. 


[No.  3.]  (Same  to  the  same  ) 

For  the  better  regulations  of  the  Louisiana  families,  who  are  to 
emigrate,  and  whilst  the  new  settlement  is  forming,  you  will  cause 
them  all  to  understand,  that  until  the  goverament  organises,  the  au- 
thority which  has  to  govern  them  and  administer  justice,  they  must 
be  governed  by,  and  be  subordinate  to  you:  for  which  purpose,  I 
authorise  you  as  their  representative,  and  relying  on  your  faithful 
discharge  of  the  duty.  You  will  inform  me  of  whatever  may  occur, 
in  order  that  such  measures  may  be  adopted  as  may  be  necessary. 

God  preserve  you  many  years, 

ANTONIO  MARTINEZ. 

Bexar  y  24  th  •Svgust^  1821. 


[No.  5.]  Colonisation  Law  of  1823. 

AUGUSTIN,  by  divine  providence,  and  by  the  congress  of  the  nation, 
first  constitutional  emperor  of  Mexico,  and  grand  master  of  the  im- 
perial order  of  Guadalupe;    To  all  who  shall  see  these  presents: 
Know  ye.  That  the  junta  nacional  instituyente  of  the  Mexican 
empire,  has  decreed,  and  we  sanction  the  following: 
The  Junta  Nacional  Instituyente  of  the  Mexican  empire,  being 
convinced  by  the  urgent  recommendations  of  the  government,  of  the 
necessity  and  importance  of  giving  to  the  empire  a  general  law  of 
colonisation,  have  thought  proper  to  decree  as  follows: 

Art.  1.  The  government  of  the  Mexican  nation  will  protect  the 
liberty,  property  and  civil  rights,  of  all  foreigners,  who  profess  the 
Roman  Catholic  apostolic  religion,  the  established  religion  of  the 
empire. 

Art.  2.  To  facilitate  their  establishment,  the  executive  will  distri- 
bute lands  to  them,  under  the  conditions  and  terms  herein  expressed. 
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Art.  3.  The  empresarios,by  whom  is  understood  those  who  intro- 
duced at  least  two  hundred  families,  shall  previously  contract  with 
the  executive,  and  inform  it  what  branch  of  industry  they  propose  to 
follow,  the  property  or  resources  they  intend  to  introduce  for  that 
purpose,  and  any  other  particulars  they  may  deem  necessary,  in  order 
that  with  this  necessary  information,  the  executive  may  desigtiate  the 
province  to  which  they  must  direct  themselves,  the  lands  which  they 
can  occupy  with  right  of  property,  and  the  other  circumstances  which 
may  be  considered  necessary. 

Art.  4.  Families  who  emigrate,  not  included  in  a  contract,  shall 
immediately  present  themselves  to  the  ayuntamiento  of  the  place 
where  they  wish  to  settle,  in  order  that  this  body,  in  conformity  with 
the  instructions  of  the  executive,  may  designate  the  lands  correspon- 
ding to  them,  agreeably  to  the  industry  which  they  may  establish. 

Art.  5.  The  measurement  of  land  shall  be  the  following;  estab- 
lishing the  vara,  at  three  geometrical  feet;  a  straight  line  of  five 
thousand  varns  shall  be  a  league;  a  square,  each  of  whose  sides  shall 
be  one  league,  shall  be  called  a  sitio;  and  this  shall  be  the  unity  of 
counting  one,  two,  or  more  sitios;  five  sitios  shall  compose  one  ha- 
cienda. 

Art.  6.  In  the  distribution  made  by  government,  of  lands  to  the 
colonists,  for  the  formation  of  villages,  towns,  cities,  and  provinces,  a 
distinction  shall  be  made  between  grazing  lands,  destined  for  the 
raising  of  stock,  and  lands  suitable  for  farming  or  planting,  on  account 
of  the  facility  of  irrigation. 

Art.  7.  One  labor  shall  be  composed  of  one  million  square  varas, 
that  is  to  say,  one  thousand  varas  on  each  side,  which  measurement 
shall  be  the  unity  for  counting  one,  two,  or  more  labors.  These 
labors  can  be  divided  into  halves  and  quarters,  but  not  less. 

Art.  8.  To  the  colonists,  whose  occupation  is  farming,  there  can- 
not be  given  less  than  one  labor,  and  those  whose  occupation  is  stock 
raising  there  cannot  be  given  less  than  one  sitio. 

Art.  9.  The  government  of  itself,  or  by  means  of  the  authorities 
authorised  for  that  purpose,  can  augment  said  portions  of  land  as  may 
be  deemed  proper,  agreeably  to  the  conditions  and  circumstances  of 
the  colonists. 

Art.  10.  Establishments  made  under  the  former  government 
which  are  now  pending,  shall  be  regulated  by  this  law  in  all  matters 
that  may  occur,  but  those  that  are  finished  shall  reniain  in  that  state. 

Art.  U.  As  one  of  the  principal  objects  of  laws  in  free  govern- 
ments, ought  to  be  to  approximate,  so  far  as  possible,  to  an  equal 
distribution  of  property,  the  government,  taking  into  consideration 
the  provisions  of  this  law,  will  adopt  measures  for  dividing  out  the 
lands,  which  may  have  accumulated  in  large  portions,  in  the  hands 
of  individuals  or  corporations,  and  which  are  not  cultivated,  indem- 
nifying the  proprietors  for  the  just  price  of  such  lands,  to  be  fixed  by 
appraisers. 

Art.  12.  The  union  of  many  families  at  one  place,  shall  be  called 
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a  village,  town  ot  city,  agreeably  to  the  number  of  its  inhabitants^  its 
extension,  locality,  and  other  circumstances  which  may  characterise 
it,  in  conformity  with  the  law  on  that  subject.  The  same  regulations 
for  its  internal  government  and  police,  shall  be  qbserved  as  iu  the 
others  of  the  same  class  in  the  empire. 

Art.  13.  Care  shall  be  taken  in  the  formation  of  said  new  town, 
that,  so  far  as  the  situation  of  the  ground  will  permit,  the  streets  shall 
be  laid  off  straight,  running  north  and  south,  east  and  west. 

Art.  14.  Provinces  shall  be  formed,  whose  superfice  shall  be  six 
thousand  square  leagues. 

Art.  15.  As  soon  as  a  sufficient  number  of  families  may  be  united 
to  form  one  or  more  towns,  their  local  government  shall  be  regulated, 
and  the  constitutional  ayuntamientos  and  other  local  establishments 
formed  in  conformity  with  the  laws. 

Art.  16.  Tlie  government  shall  take  care,  in  accord  with  the  res- 
pective ecclesiastical  authority,  that  these  new  towns  are  provided 
with  a  sufficient  number  of  spiritual  pastors,  and  in  like  mauaer,  it 
will  propose  to  congress  a  plan  for  their  decent  support. 

Art.  17.  In  the  distribution  of  lands  for  settlement  among  the  dif- 
ferent provinces,  the  government  shall  take  care  that  the  colonists  shall 
be  located  in  those  which  it  may  consider  the  most  important  to  settle. 
As  a  general  rule,  the  colonists  who  arrive  first,  shall  have  the  prefe- 
rence in  the  selection  of  land. 

Art.  18.  Natives  of  the  country  shall  have  a  preference  in  the  dis- 
tribution of  land;  and  particularly  the  military  of  the  army,  of  the 
three  guarantees,  in  conformity  with  the  decree  of  the  27th  of  March, 
1821;  and  also  those  who  served  in  the  first  epoch  of  the  insurrection. 

Art.  19.'  To  each  empresario  who  introduces  and  establishes  fami- 
lies in  any  of  the  provinces  designated  for  colonisation,  there  shall  be 
granted  at  the  rate  of  three  haciendas  and  two  labors,  for  each  two 
hundred,  families  so  introduced  by  him,  but  he  will  lose  the  right  of 
property  over  said  lands,  should  he  not  have  populated  and  cultivated 
them  in  twelve  years  from  the  date  of  the  concession.  The  premium 
cannot  exceed  nine  haciendas,  and  six  labors,  whatever  may  be  the 
number  of  families  he  introduces. 

Art.  20.  At  the  end  of  twenty  years  the  proprietors  of  the  lands, 
acquired  in  virtue  of  the  foregoing  article,  must  alienate  two  thirds 
part  of  said  lands,  either  by  sale,  donation,  or  in  any  other  manner 
he  pleases.  The  law  authorises  him  to  hold  in  full  property  and 
dominion  one  third  part. 

Art.  21.  The  two  foregining  articles  are  to  be  understood  as  gov- 
erning the  contracts  made  within  six  months,  as  after  that  time, count- 
ing from  the  day  of  the  promulgation  of  this  law,  the  executive  can 
diminish  the  premium  as  it  may  deem  proper,  giving  an  account 
thereof  to  congress,  with  such  information  as  may  be  deemed  neces- 
sary. 

Art.  22.  The  date  of  the  concession  for  lands  constitutes  an  invio- 
lable law,  for  the  right  of  property  and  legal  ownership;  should  any 
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one  through  error,  or  by  subsequent  concession,  occupy  land  belong- 
ing to  another,  he  shall  have  no  right  to  it,  further  than  a  preference 
in  case  of  sale,  at  the  current  price. 

Art.  23.  If  after  two  years  from  the  date  of  the  concession,  the 
colonist  should  not  have  cultivated  his  land,  the  right  of  property  shall 
be  considered  as  renounced;  in  which  case,  the  respective  ayuiita- 
miento  can  grant  it  to  another. 

Art.  24.  During  the  first  six  years  from  the  date  of  the  concession, 
the  colonists  shall  not  pay  titles,  duties  on  their  produce,  nor  any  con- 
tribution under  whatever  name  it  may  be  called. 

Art.  25.  The  next  six  years  from  the  same  date,  they  shall  pay 
half  tithes,  and  the  half  of  the  contributions,  whether  direct  or  indirect, 
that  are  paid  by  the  other  citizens  of  the  empire.  After  this  time, 
they  shall  in  all  things  relating  to  taxes  and  contributions,  be  placed 
on  the  same  footing  with  the  other  citizens. 

Art.  26.  AH  the  instruments  of  husbandry,  machinery,  and  other 
utensils,  that  are  introduced  by  the  colonists  for  their  use,  at  the  time 
of  their  coming  to  the  empire,  shall  be  free,  as  also  the  merchandise 
introduced  by  each  family,  to  the  amount  of  two  thousand  dollars. 

Art.  27.  AH  foreigners  who  come  to  establish  themselve3  in  the 
empire,  shall  be  considered  as  naturalised,  should  they  exercise  any 
useful  profession  or  industry,  by  which,  at  the  end  of  three  years,  they 
have  a  capital  to  support  themselves  with  decency,  and  are  married. 
Those  who  with  the  foregoing  qualifications,  marry  Mexicans,  will 
acquire  particular  merit,  for  the  obtaining  letters  of  citizenship. 

Art.  28.  Congress  will  grant  letters  of  citizenship  to  those  who 
solicit  them,  in  conformity  with  the  constitution  of  the  empire. 

Art.  29.  Every  individual  shall  be  free  to  leave  the  empire,  and 
can  alienate  the  lands  over  which  he  may  have  acquired  the  right  of 
property,  agreeably  to  the  tenor  of  this  law,  and  he  can  likewise  take 
away  from  the  country,  all  his  property,  by  paying  the  duties  estab- 
lished by  law. 

Art.  30.  After  the  publication  of  this  law,  there  can  be  no  sale  or 
purchase  of  slaves  which  may  be  introduced  into  the  empire.  The 
children  of  slaves  bom  in  the  empire,  shall  be  free  at  fourteen  years 
of  age. 

Art.  31.  All  foreigners  who  may  have  established  themselves  in 
any  of  the  provinces  of  the  empire,  under  a  permission  of  the  former 
government,  will  remain  on  the  lands  which  they  may  have  occupied, 
being  governed  by  the  tenor  of  this  law,  in  the  distribution  of  said 
lands. 

Art.  32.  The  executive,  as  it  may  conceive  necessary,  will  sell  or 
lease  the  lands,  which,  on  account  of  their  local  situation,  may  be  the 
most  important,  being  governed  with  respect  to  all  others,  by  the  pro- 
visions of  this  law. 

ITiis  law  shall  be  presented  to  his  Imperial  Majesty  for  his  sanction, 
publication  and  fulfilment. — Mexico,  3d  January,  1823 — 3d  of  the 
independence  of  the  empire. — Juan  Francisco,  Bishop  of  Durango, 
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President. — Antonio  de  Mier,  Member  and  Secretary. — Juan  Batista 
de  Arispe,  Member  and  Secretary. 

Therefore,  we  order  all  tribunals,  judges,  chiefs,  governors,  and  all 
other  authorities,  as  well  civil  as  military  and  ecclesiastical,  whatever 
class  or  dignity  they  may  be,  to  comply  with  this  decree,  and  cause 
it  to  be  complied  with  in  all  its  parts;  and  you  will  cause  it  to  be 
printed,  published  and  circulated. — Given  in  Mexico,  4th  January, 
I823.ir-Signed  by  the  Emperor. — To  Don  Jose 'Manuel  de  Herrera, 
Minister  of  Interior  and  Exterior  Relations. 


[No.  8.]  [Decree  of  the  Emperor,)* 

MexicOy  February^  18,  1823. 

Having  rendered  an  account  to  his  majesty  of  the  subject,  on  which 
the  council  has  given  the  foregoing  opinion,  he  has  thought  proper  to 
resolve,  in  conformity  therewith;  and  consequently  declares,  in  the 
first  place,  that  Austin  was  not  officially  authorised  to  stipulate  with 
the  emigrants  what  quantity  of  land  ihey  should  receive  in  the  new 
settlement,  and  therefore  they  are  subject  to  the  regulations  of  the 
government,  agreeably  to  the  law  on  that  point;  and  consequently  in 
virtue  of  said  law,  there  shall  be  granted  to  each  head  of  a  family, 
one  labor  or  one  league,  agreeably  to  the  occupation  which  he  may 
profess;  offering  to  augment  the  quantity  of  land,  for  all  those  who 
may  have  a  numerous  family,  or  who  may  merit  such  augmentation, 
by  the  establishment  of  a  new  species  of  industry,  or  by  the  perfection 
of  those  already  known,  or  by  other  circumstances,  which  may  be 
useful  to  the  province,  or  to  the  empire,  it  being  understood,  that  to 

*  After  the  passage  of  tho  colonisation  law,  by  the  Junta  Inntituente,  the  memorial 
which  Austin  presented  to  congress  soon  after  his  arrival  in  Mexico,  was  referred  to  the 
imperial  council  of  state,  tngether  with  all  the  documents  on  the  subject,  who  gave  their 
opinion  or  advice,  on  which  the  above  decree  of  the  emperor  was  issued.  It  is  not  con- 
sidered  important  to  translate  the  whole  of  said  opinion,  for  its  substance  is  copied  in  the 
emperor*s  decree.    The  first  part  of  it  is  as  follows : 

**The  council  of  state  in  session,  on  the  14th  of  January,  1823,  has  examined  the 
documents  relative  to  the  establishment  of  300  Louisiana  families,  io  the  province  of 
Texas,  by  Don  Stephen  F.  Austin.  His  memorial  on  the  subject  embraces  variooa  points; 
the  first  is,  that  tite  government  confirm  to  the  emigrants  the  quantity  of  land  promised 
by  him  to  the  settlers,  and  that  the  limits  of  the  establishment  should  be  fixed  as  petitioned 
for  in  his  memoriaL  The  council  are  of  opinion  that  Austin  was  not  suflUcienily  aulhu« 
rised  to  stipulate  with  the  emigrants  the  quantity  of  land  which  they  should  receive  intiie 
new  settlement;  and  consequently  that  they  are  subject  to  the  regulations  of  the  govern- 
ment,  agreeably  to  the  law  on  that  point;  and  beHidc«,  the  10th  article  of  the  coloniralioo 
law  prescribes  that  of  matters  on  this  subject  which  might  be  pending,  although  they 
may  have  been  commenced  under  the  former  government,  shall  be  regulated  by  that  law; 
and  the  8th  article  of  said  law  prcscritics,  &c.  [Here  the  council  states  the  substance  of 
the  8th  and  9th  articles  of  the  said  law,  and  advises  the  emperor  to  order  the  distribution 
of  land  to  the  settlers,  io  conformity  thereto.]  As  regards  the  limits  of  the  colony,  the 
council  say,  **  with  respect  to  the  demarcation  of  the  limits  for  the  new  establishment, 
described  by  Austin  in  his  memorial,  tho  council  are  of  opinion  that  it  need  not  be  granted, 
because  there  is  not  sufficient  data  to  ascertain  the  extent  ot  territory  embraced  by  said 
limits,  and  also,  because  there  is  no  motive  or  necessity  fur  such  demarcation,  for  the 
colony  will,  of  course,  be  composed  of  the  lands  granted  io  full  property  to  the  ooloBiata.** 
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the  colpnifit^  whd  besides  farming  also  dedicates  himself  to  the  raising 
of  stocky  th^e  may  be  granted  a  league  atid  a  labor,  in  conformity 
with,  the  8th  article  of  said  law.  As  respects  the  designation  of  boun- 
daries for  the  new  establishment,  \iirith  the  limits  described  by  Austin 
in  his  memorial,  it  is  declared  to  be  inadoiissible,  for  the  reasons 
given  by  the  council. 

.  In  the  second  place,  Austin  is  authorised,  in  union  with  the  go- 
Temor  of  Texas,  or  a  commissioner  appointed  by  the  latter,  to  pro- 
ceed to  divide  and  designate  land,  and  put  each  of  tliB  new  colonists 
in  possession  of  the  quantity  above  indicated,  and  issue  to  them  the 
titles  in  the  name  bf  the  government:  A  certified  copy  of  which  shall 
ba  transmitted  to  die  governor,  for  the  purpose  coniiected  with  the 
subject. 

' .  In  the  third  place,  all  the  families  over  and  above  the  said  three 
hundred,  who  come  to  settle  in  Texas,  must  establish  themselves  in 
the  interior  of  the  province,  adjacent  to  the  ancient  settlements,  in 
the  noanner  prescribed  by  the  colonisation  law.* 

In  the  fourth  place,  and  conformity  with  the  said  colonisation  law, 
there  is  granted  to  Austin,  for  the  expenses  which  be  has  been  at,  a 
quantity  of  land  in  proportion  to  his  families,  agreeably  to  the  pro- 
visions of  the  19th  article  of  said  law,  and  under  the  conditions  con- 
tained in  said  article. 

In  the  fifth  place,  Austin  is  authorised  to  proceed  in  conformity 
with  said  law,  to  form  a  town,  with  the  families  who  have  emigrated, 
or  may  emigrate,  to  the  nuqiber  of  the  three  hundred  of  the  permis- 
sion, at  the  most  suitable  place  in  tjie  section  of  country  which  they 
at  present  occupy,  taking  care  that  it  shall  be  as  central  as  possible, 
to  the  lands  distributed  to  l^ie  colonists^  who  must  accredit  that  they 
are  Roman  apostolic  catholics,  and  of  steady  habits.  It  being  under- 
stood that  the  governor  of  Texas,  or  his  commissioner,  in  union  .with 
Austin,  can  designate  the  place,  and  measure  out  the  land  for  the 
establishment  of  said  town;  selling  the  building  lots,  at  the  price  to 
be  regulated  by  appraisers,  the  other  particulars  embraced  under  this* 
head,  vjrhich  were  petitioned  for  by  Austin,  are  granted;  the  governor 
of  Texas  is  required  to  give  information,  of  whatever  may  be  neces- 
sary for  the  regulation  of  the  government  of  said  town,  and  that  both 
it,  and  any  others  that  are  founded^  may  be  furnished  with  spiritual 
pastors. 

As  regards  the  citizenship  which  Austin  solicits,  he  is  notified  to 
apply  to  the  Junta  Nacional  Instituyenie,  whose  province  it  is  to 
grant  it. 
.    And  finally,  he  is  authorised  to  organise  the  colonists  into  a  body 

*  AtMtin  iMtUioncd'  for  pnthority  to  introduce  and  settle  an  additional  nomber  of  emi- 

S'ants,  besides  the  three  hundred: — ^the  substaocc  of  the  opinion  given  by  the  council,  on 
is  pointf.ia^that  it  woald  be  expedient  to  make  such  an  additional  or  new  contract  with 
Aostin,  provided  soch  new  oitugfrants  settled  in  the  interior  of  Texas,  and  in  the  im me- 
diate neighborhood  of  t)ie  old  :foUlom6nts  of  that  pf o? ipce,  f Qtired  fiooi  the  eartern  fron- 
tier, but  not  otherwise. 

Vol.  L— 77 
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of  national  militia,  topreserre  tranquillity^  rendering  an  aocsount  of  all 
to  the  governor  of  Texas,  and  acting  Under  his  orders,  and  those  of 
the  captain  general  of  the  province;  also,  until  the  govemooent  of  the 
settlement  is  organiised,  he  is  charged  with  the  adniinistratioii  of  jus*^ 
tice,  settling  all  differences  which  mayarite  among  the  inhabitants^ 
and  preserviiig  good  order  and  tranquillity;  rendering  an  acoouot  to 
the  government  of  ^ny  remarkable  event  that  may  ocean 

ANDRES  QUINTANA. 
Copy  of  the  fifth  article  of  the  memorial  of  Stephen  F.  Austin,  relative 

to  colonisation  ui  the  province  of  Texas,  which  was  granted  in  the 

manner  stated  in  the  foregoing  decree: 

That  authority  be  granted  to  him,  to  found  one  or  moro  towns,  at 
such  points  as  he  may  deeni  most  proper,  within  the  limits  designated, 
and  to  take  for  himself,  and  for  his  family,  sufficient  lots  for  their  uses, 
and  with  power  to  grant  lots  to  useful  mechanics,  gratis;  bnt  that  all 
others  should  pay  for  them,  at  the  price  the  government  may  think 
proper  to  establish;  the  proceeds  of  which  shall  be  applied  to  the 
building  of  a  church,  and  otl^r  establishments  of  public  utility. 

I  certify  the  above  to  be  a  copy  from  the  original. 

MIGUEL  RIESGO,  Official  Primero. 

Me^ce,  laM  Feb.]  1823. 

[No.  1 1.3  Decree  d/the  Sovereign  Congress. 

Most  excellent  Sir: — Having  seen  thp  reasons  which  the  empre- 
sario,  S.  F.  Austin,  has  given  in  his  last  representation,  praying  that 
the  concession  made  to  him,  by  the  late  government,  for  the  establish- 
ment of  three  hundred  families  in  Texas,  should  be  confirmed:  The 
sovereign  constituent  congress  have  thought  proper  to  resolve,  that 
the  said  petition  should  be  transmitted  to  the  executive,  in  order  that 
^ould  it, have  no  objections,  it  may  grant  this  petition^and  any  others 
of  the  same  kind;— also,  the  sovereign  congress  have  determined,  that 
hereafter,  the  colonisation  law,  passed  by  the  Junta  Instituyente,  shall 
be  suspended  until  a  new  resolution  on  the  subject  And  by  order 
of  the  sovereign  congress,  we  communicate  this  to  your  excellency, 
accompanied  by  the  said  petition. — God  preserve  your  excellency 
many  years. — Mexico,  llth  April,  1823. 

FLORENTINO  MARTINEZ, 
Member  and  Secretary. 

JOSE  MARIA  SANCHEZ, 

Member  and  Setretary, 

To  his  excellency,  the  Minister  of  Interior  and  Exterior  Relations. 

I* II 

[No.  12.]       Decree  of  the  Supreme  Execviive  Power. 

Mexico,  UihJ9priI,lH2S. 
Having  seen  the  new  representation  of  Stephen  F.  Austin,  praying 
for  a  confirmation  of  the  concession  granted  to  him  by  the  late  gov- 
emment,  by  its  decree  of  ISth  February  last,  lelative  to  colonisation 
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in  the  province  of  T^taa;  and  finding  it  to  be  in  conformity  with  the 
law  passed  on  the  subject^  by  the  Junta  nacional  instituyente;  the 
Bupreme  executive  power  have  thought  proper  to  confirm  the  said 
concession,  and  order  that  the  corresponding  title  should  be  given  to 
jLhe  interested  person,  and  that  the  resolution  should  be  communicated 
to  the  commandant  general  of  the  internal  province^,  and  to  the  gov- 
ernor of  the  province  of  Texas,  for  their  information  and  the  corres- 
ponding effects. 

JOSE  IGNACIO  GARCIA  ILLUEC A, 

Minister  0/ Belaiions, 
1 1 » 

fNo,  14.]        Commission  of  the  Baron  de  Bastrop. 

iSan  Fernando  de  Bexar^  16/A  July,  1823. 

Inasmuch  as  the  i^iore  important  attentions  of  government  prevent 
my  executing,  in  person,  the  various  duties  connected  with  the  colo- 
nial establishment  forming  by  SteQhen  F.  Austin^and  using  the  power 
granted  to  me  by  the  laws,  and  in  obedience  to  the  decree  of  the 
commandant  general  of  these  provinces,  brigadier  Don.  Felipe  de  la 
Garza,  dated  16th  June  last  paist,*  1  have  thought  proper  to  appoint, 
and  by  these  presents,  do  appoint  the  second  alcalde.of  this  city,  the 
Baron  de  Bastrop,  commissioner,  giving  to  him  a)l  legal  powers,  to 
proceed  to  the  district  of  the  Colorado  and  the  Brazos,  to  organise 
that  establishment,  in  conformity  with  the  decrees  on  the  subject,  and 
such  instructions  as  I  may  communicate: — a  certified  copy  of  which 
is  herewith  delivered  to  him,  in  order  that  in  continuation  he  may 
proceed  to.  discharge  the  duties  which  maybe  necessary,  transmitting 
a  statement  of  his  proceedings  when  they  are  finished,  to  this  govern* 
ment,  for  the  purposes  which  may  be  necessary. 

llius,  I,  Luciano  Garcia,  lieutenant  colonel  of  cavalry  of  New 
Santender,  and  governor  pro  tem.,  of  this  province,  order  and  com- 
mand, signing  the  priesent  with  assisting  witnesses,  for  the  want  of  a 
notary  public,  as  the  law  requires;  to  which  1  give  faith. 

LUCIANO  GARCIA. 

Assisting  tDitnesses.-^3oaB  Antonio  Saucedo,  and  Ilario.de  la 
Garza. 

Official  letter  from  Governor  OarciOy  to  S.  F.  Jlustiny  on  the  same 

subject. 

As  the  more  important  attentions  of  the  government,  prevent  my 
going  on  personally  to  organise  the  colonial  establishment,  forming 

"  The  decree  of  the  oommandant  ffenerel  referred  to,  ia  his  oflkial  eQinmunication,  at 
the  end  of  the  docnraenta  <m  the  •uhject,  inclading  the  eonsQttation  made  by  Aottin  to 
hiin,  and  Uie  proceedinga  of  the  deputation  thereon,  mentioned  in  peg;e  568  in  the 
introdaetion.  The  oommandant  general  at  the  close  says,  **  A  certified  copy  of  which 
•liall  be  delivered  to  Austin  for  hia  ^vemment,  and  the  original  shall  be  transmitted  to 
the  governor  of  Texas,  who  will  appomi  the  commissioner  mentioned  in  the  decree  of  18th 
February  1823:  and  see  that  said  colonial  establishment  b  formed  in  the  manner  therein 
directed'.** 
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by  you  in  this  province,  I  have  thqugHt  proper  to  oomiriisston,  with 
all  necessary  powers,  the  second  alcalde  of  this  city,  Baron  de  Bas- 
trop, who  has  been  selected  on  account  of  his  weU  known  and  supe- 
rior qualifications,  in  erder  that  in  confonnity  with  the  decrees  on  the 
subject,  and  the  colonisation  law,  copies  of  all  which  I  have  delivered 
to  him,  and  also  in  conformity  with  such  instructions  as  may  in  future 
•be  commuaicated  to  him,  be  shall  proceed  to  organise  said  establish- 
ment:— which  I  communicate  to  you  for  your  information,  in  order 
that  in  accord  with  sa!d  commissioner,  you  may  appoint  a  day  for 
your  departure  from  this  place,  and  inform  me  tliereof,  that  I  may 
have  the  escort  ready  to  accompany  you. — God  and  liberty. — Bexar^ 
2Sth  July,  1523. 

LUCIANO  GARCIA. 


[No.   15.]     OfficUtl  Letter  frovi   Governor  Garcia^  to  the  Com- 
missioner  JBastropy  naming  the  town  of  San  Felipe  de  •Austin, 

Under  date  of  the  «2d  inst.,  I  reported  to  the  commandant  general 
af  these  provinces  as  follows: — . 

« In  virtue  of  your  official  communication  of  the  1 6th  ultimo,  trans- 
mitting to  me  the  documents  relative  to  the  colonial  establishment, 
forming  in  this  province,  by  Don  Stephen  F.  Austin,  of  three  hundred 
families,  the  receipt  of  which  I  acknowledged,  by  my  letter  of  the 
9th  inst. — I  have  commissioned  the  second  alcalde  of  this  city.  Baron 
de  Bastrop,  on  account  of  bis  geographical  knowledge,  and  his  under- 
standing the  English  language,  to  proceed  to  the  organisation  of  said 
establishment,  in  conformity  with  the  aforementioned  documents  on 
ihe  subject,  and  with  such  instructions  as  it  may  hereafter  be  necessary 
to  give  him;  and  also  to  lay  out  the  town,  and  survey  the  lands  for 
lots,  farms,  and  stock  farms.  The  name  which  I  have  given  to  the 
iown,  but  subject  to  3rour  determination,  is  San  Felipe  de  Austin,  and 
•for  its  greater  formality,  should  you  deem  it  necessary,  I  wish  the  cor- 
responding approval  transmitted  to  me,  in  order  that  the  commissioner 
may  proceed  to  execute  what  may  be  necessary.^' 
•  Which  I  transcribe  to  you  for  your  information,  accompanied  with 
a  copy  of  the  colonisation  law,  in  order  that,  in  the  discharge  of  your 
commission,  you  will  be  governed  by  it,  and  by  the  decrees  which  I 
have  already  communicated  to  you,  as  also  by  such  instructions  as 
may  be  necessary  to  give.  You  will  therefore  inform  me  of  the  day 
fixed  for  your  departure,  in  order  that  the  escort  of  soldiers,  who  are 
to  accompany  you,  may  be  ready. — God  aod  Liberty. 

LUCIANO  GARCIA. 

Bexary  26lh  July,  1823. 


[No.  16.]  Official  Letter  of  the  Commissioner  Bastrop,  io  James 
Cummings,  provisional  altalde,  on  the  Colorado, 

The  governor  pro  tem.  of  this  province^  Lieutenant  Colonel  Dim 
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Luciano  Garcia,  lYnder  date  of  the  16th  of  last  month,  says  to  me  as 
follows: — 

"The  coraoiRndant  general  of  these  provinces,  Brigadier  Don 
Felipe  de  la  Garza,  under  (}ate  of  the  16th  of  June,  last  past,  says  to 
me  as  follows:  . 

"  I  transmit  ta  you  the  documents  relative  to  the  colonial  estab- 
lishment, which  Don  Stephen  F.  Austin  is  permitted  to  form  in  that 
province,  in  order  that,  on  your  part,  you  give  due  compliance  to  the 
decree  of  the  last  government,  dated  18tfa  Febnary  last  past,  resanc- 
tioned  by  the  present  government  on  the  14th  April,  and  by  me  under 
.this  date.  You  will  use  all  possible  efforts  to  complete  the  organisa* 
tion  of  said  establishment;  charging  the  commissioner  who  may  be 
appointed  by  you  to  be  expeditious  in  concluding  his  duties,  and  that 
he  make  frequent  reports  of  his  progress,  in  order  that  you  may  do 
the  same  to  me,  and  on  its  conclusion  you  will  inform  me  thereof 

"  And  I  transcribe  it  to  you  for  your  information,  and  that  in  virtue 
of  the  commission  which  I  have  conferred  upon  yon,  by  my  decree 
of  this  date,  you  will  proceed  in  company  with  said  Austiji  to 
organise  the  colonial  establishment  which  the  government  has  granted 
to  hini  in  this  province,  for  three  hundred  Louisiana  families.  You 
will  be  governed  in  all  things  by  the  decrees  and  orders  contained  in 
the  certified  copy  of  them,  which  I  have  delivered  to  you,  and  by 
such  other  instructions  as  it  maybe  necessary  to  communicate  to  you 
until  said  establishment  is  organised,  and  ayuntaraientos  are  estab- 
lished at  the  places  where  they  may  be  necessary.  The  said  Don 
Stephen  P.  Austin  is  authorised  by  the  government  to  administer 
justice  in  that  district,  and  to  form  a  regiment  of  national  militia,  over 
which,  for  the  present,  he  must  be  the  chief,  with  the  rank  of  lieute- 
nant colonel;  all  of  which  you  will  make  known  to  the  inhabitants 
of  said  district,  in  order  that  they  may  recognise  the  said  Austin, 
invested  with  said  powers,  and  obey  whatever  he  may  order  relative 
to  the  public  service  of  the  country,  the  preservation  of  good  order, 
and  the  defence  of  the  nation  to  which  they  belong." 

And  I  transcribe  it  to  you  for  your  information,  and  strict  compli- 
anice  on  your  part;  notifying  you,  that  on  Saturday,  the  9th  instant, 
you  will  collect  as  many  of  the  inhabitants  of  the  district  under  your 
charge  as  you  can,  at  the  house  of  Sylvenus  Castleman,  that  I  may 
.communicate  to  them  the  superior  orders  with  which  I  am  charged, 
and  that  said  Don  Stephen  F.  Austin  may  be  recognised  by  the  civil 
-  and  military  authorities  dependent  on  him,  and  by  the  new  colonists 
who  are  under  his  charge. — God  preserve  you  many  years. — At 
.Castleman's,  August  5th,  1823. 

EL  BARON  DE  BASTROP. 


[No.  17.]    Official  Letter  from  Jose  Jintonio  Sauc^dp,  political 

chief  of  Texas,  to  Austin. 

Under  this  date  I  have  transmitted  to  the  alcaldes  of  the  Colorado 
and  Brazos,  the  following  order: — 
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^'The  Baron  de  Bastrop,  the  commissioner  of  this  government, 
proceeds  to  that  district,  to  put  the  inhabitants  established  in  it  in 
possession  of  their  lands  agreeably  to  law,  and  to  is^ue  to  them  the 
corresponding  titles  for  their  security,  so  soon  as  they  pay  the  fees 
established  by  the  fee  bill,  which  I  circulated  when  I  was  at  that 
point;  which  I  communicate  to  you  for  yoiir  information,  and  in 
order  that  there  may  be  no  delay  in  the  organisation  of  that  estab- 
lishment, you  will  notify  all  the  inhabitants  who  wish  to  settle  in  it 
that  they  must  positively  assemble  on  the  day,  and  at  the  place  fixed 
by  said  commissioner,  to  put  them  in  possession  of  their  lands,  and 
issue  the  titles  therefor.  And  you  will  make  the  corresponding  re- 
port of  the  receipt  and  execution  of  this  order/' 

Which  I  communicate  to  you  for  your  information  and  necessary 
purposes. — God  and  Liberty. — San'  Fernando  de  Bexar,  23d  June, 
1824.  JOSE  ANTONIO  SAUCEDO. 


Same  to  the  Same. 

't^he  great  scarcity  of  public  funds  under  which  this  province  is 
suffering,  and  the  urgent  necessities  at  this  time  felt  by  its  represen- 
tative bodies,  has  compelled  the  Baron  de  Bastrop,  sixth  member  of 
the  most  excellent  deputation,  to  undectake  the  fatiguing  journey  to 
that  place,  to  collect  as  much  as  possible  of  fees  belonging  to  the 
nation,  agreeably  to  the  fee  bill,  which  I  left  with  you,  on  the  lands 
granted  to  those  inhabitants,  and  also  for  the  purpose  of  issuing  titles 
to  them,  as  the  commissioner  of  this  government,  in  union  with 
yourself.  Tou  will  in  both  cases  iise  every  possible  exertion  to 
carry  these  measures  into  due  effect,  for  thus  the  good  of  the  country 
requires* — God  and  Liberty. — San  Fernando  de  Bexar,  22d  June, 
1S24.  JOSE  ANTONIO  SAUCEDO. 


Same  to  the  Same^  relative  to  Stamp  Paper. 

I  send  you  a  copy  of  the  law  relative  to  stamp  paper,  in  order  tfiat 
in  conformity  therewith,  those  inhabitants  may  make  out  their  peti- 
tions for  lands,  on  the  corresponding  stamp,  and  that  the  titles  may 
be  issued  to  them  on  the  stamp  prescribed  by  law.  And  as  there  is 
not  a  sufficiency  of  stamps  in  the  depot  of  this  city,  I  authorise  you 
to  stamp  as  much  common  paper  as  may  be  necessary  for  those  in- 
habitants, doing  it  by  means  of  a  line  at  the  top  of  each  sheet,  with 
these  expressions:  ^  Sello  do.  Arrs.  Hobilitado  par  Id  Nacion  Mex- 
ieana  para  el  ano  de  1824,  Jtvstin.*  Signing  it  with  your  sur- 
name only.  After  which  the  interested  person  shall  take  the  same 
paper  to  the  alcalde  of  the  district,  who,  as  the  provisional  collector 
of  the  revenue,  shall  collect  its  value,  and  put  on  the  margin  of  each 

*  Sal  3d,  four  bitp;  itamped  by  the  Hezicui  nation  for  the  Tear  1894. 
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sheet  the  following  expreflsions:  <^  Pf^go  el  iniereaado  en  esfe  Jus- 
gado  de  mi  cargo  les  cuatro  riales  itnporie  del  Seito  auieriorJ^* 
Date  and  signature  of  the  alcalde.  The  same  will  be  observed  with 
regard  to  stamps  of  the  other  classes.  To  avoid  mistakes,  you  must 
keep  a  circumstantial  account  of  the  paper  stamped  by  you,  and  the 
alcalde  will  in  like  manner,  keep  an  account  of  the  amount  collected 
by  him,  and  each  one  will  make  a  return  thereof,  to  the  government, 
at  the  end  of  the  year,  without,  however,  delaying  to  remit  the  pro* 
ceeds,  as  soon  as  possible,  by  any  safe  opportunity  that  may  present. 
— God  and  Liberty, — San  Fernando  de  Bexar,  22d  June,  1824. 

JOSE  ANTONIO  SAUCEDO. 


[No.  18.]    ^Appointment  of  Gasper  Flores^  as  Commissioner^  in 

the  place  of  Baron  de  Bastrop. 

'  His  excellency,  the  lieutenant  governor  of  the  state,  under  date  of 
7th  February  last  past,  says  to  me  as  follows:-— 

^  It  being  impossible  for  Don  Felipe  Henrique  Neri  Baron  de  Bas* 
trop  the  former  commissioner  of  the  first  colony  of  the  empresario, 
citizen  Stephen  F.  Austin,  to  leave  this  capital  to  conclude  the  unfin- 
ished btisiness  of  said  colony,  as  well  on  account  of  his  station  as  a 
member  of  the  legislature,  as  also  because  he  is  dangerously  ill;  I  have 
thought  proper  to  determine  in  consequence  of  your  official  represen- 
tation, No.  II,  of  the  16th  January  last  past,  and  with  the  consent  of 
said  Bastrop,  to  authorise  citizen  Gasper  Plores,  who  has  been  com- 
missioned by  the  government,  for  the  second  colony  of  said  empresario^ 
to  complete  the  business  which  may  be  unfinished,  in  (he  said  nrst  colo- 
ny, which  you  will  communicate  to  said  citizen,  Gasper  Flores^  for  bis 
information  and  corresponding  effects.'' 

And  I  transcribe  it  to  you  for  the  purpose  indicated. — God  and 
Liberty. — Nacogdoches,  19th  March,  Is27. 

JOSE  ANTONIO  SAUCEDO, 

Chief  of  Department. 

To  citizen  Gasper  Flobes. 


[No.  19.]  Orderrelatihe  tot ke  Register. 

'   Bxecutive  Department ,  of  the  State  of  Coahuila  and  Texas. 

Under  this  date  I  have  issued  the  following  order,  to  citizen  Gas- 
per Flores,  commissioner  of  that  colony. 

-<  Having  considered  the  official  representation,  dated  5th  ultimo, 
directed  to  me  by  citizen  Stephen  F.  Austin,  empresario  of  Austin'cT 
colony,  in  that  department,  relative  to  the  mode  of  preventing  the  origi- 
nal documents  of  that  colony  from  being  lost  or  destroyed  by  the  lapse 
of  time,  I  have  thought  it  proper  to  approve  of  it,  and  in  consequence, 
order  that  the  following  articles  shall  be  observed  on  the  subject, 
which  are  in  addition  to  the  instructions  heretofore  given  to  you. 

*  The  inCerettod  person  hat  paid  into  thta  office,  under  my  charge,  lour  btta,  Um  Talne 
of  the  abo?e  etamp. 
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.  Art.  L  Iti  order  to  preserve  andperpetaate  the  dociiments  apper- 
taining to  the  first  enterprise  of  colonisation  .of  the  empresario,  citi- 
zen  Stephen  F.  Austin,  in  Texas,  established  in  virtue  of  the  supreme 
decree  of  the  Mexican-  government,  dated  18th  February,  1823;  of 
which  you  are  appointed  commissioner,  in  the  place  of  the  former 
commissioner,  Baron  de  Bastrop,  all  the  said  documents  shall  be  trans- 
cribed, together  with  the  decrees  of  the  government  on  the  subject, 
and  the  titles  issued  in  virtue  of  them,  to  individuals,  and  to  said  em- 
presario,  accompanied  with  a  plot  of  each  tract  of  land,  and  of  the 
town  of  San  Felipe  de  Austin,  in  a  large  book,  well  bound^  and  de- 
stined fiir  that  object. 

Art.  2.  At  the  top  of  the  first  page  of  said  book,  the  following 
words  shall  be  written,  ^'  Register  of  the  documents  and  titles,  issn^ 
in  the  first  enterprise  of  colonisation  of  the  empresario,  citizen  Ste- 
phen F.  Austin,  in  Texas/'  which  shall  be  signed  by  the  oomittis- 
sioner,  empresario  and  alcalde,  of  the  town,  with  assistant  witnesses.: 

Art.;  3.  At  the  end  of  each  document,  and  title,  the  following  words 
shall  be  put:  <'  The  foregoing  instrument  of  writing,  is  literally  copied 
from  its  original,  whch  is  on  file  in  the  archives  of  this  colony;"  date 
and  signature  of  the  commissioner,  empresario^  and  alcalde,  with  as- 
sistant witnesses. 

Art.  4.  At  the  end  of  the  register  of  the  whole,  the  following 

words  shall  be  put:  "  The  foregoing  register,  composed  of pages, 

contains  literal  and  exact  copies  of  all  the  documents  and  titles  filed 
in  the  archives  of  the  first  colony  of  the  empresario,  citizen  Stephen 
F.  Austin,  established  in  Texas,  in  virtue  of  the  colonisation  law,  of 
the  4th  January,  1823,  and  of  the  decree  of  the  supreme  government 
of  the  Mexican  nation,  of  the  16th  of  February,  confirmed  by  those 
of  the  sovereign  constituent  congress,  and  supreme  executive  power, 
dated  the  1 1th  and  14th  April  of  the  said  year  1823,  which  are  copied 
into  this  book,  and  CQmpa.red  with  their  originals,  by  the  commis- 
sioner, citizen  Gasper  Flores,  empresario  citizen  Stephen  F.  Austin, 
and  the  alcalde  of  this  town,  in  compliance  with  the  instructions  of  his 
excellency,  the  governor  of  the  ^tate  of  Coahuila  and  Texas,  dated 
31st  of  May,  1827,  for  the  purpose  of  preserving^and  perpetuating  said 
documents  in  the  archives  of  said  colony  in  a  secure  form,  in  order 
that  they  may  at  all  times  have  the  sanif^  value  and  legality  in  law, 
as  their  originals:  in  attestation  of  all  which,  we,  the  said  commis- 
sioner, empresario,  and  alcalde,  sign,  &c.  &c.'' 

"  Inasmuch  as  I  am  informed  that  the  book  destined  for  this  object, 
is  already  acquired  by  the  empresario,  and  that  the  stamp  paper  on 
which  the  original  titles  are  extended,  has  been  paid  for; — ^the  said 
book  shall  be  stamped  by  the  collector  of  the  stamp  duties  of  the 
town  of  San  Felipe  de  Austin,  with  the  stamp  of  the  fourth  seal;  and 
he  will  ollect  the  value  of  one  stamp  for  each  leaf,  for  which  pur- 
pose he  will  put  the  corresponding  certificate,  on  the  first  and  last 
leaf,  expressing  in  the  latter  the  whole  amount  of  stamps  collected, 
which  shall  be  entered  in  the  accounts  of  his  office.'' 
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Which  I  transcribe  to  you  for  your  intelligence  and  observance,  so 
far  as  appertains  to  you  in  ansvtrer  to  your  official  representation  of 
the  5th  of  last  month,  relative  to  tb^  matter. — God  and  Liberty. — 
Saltillo,  31st  May,  1827. 

ARISPE,  Governor  of  the  Sinte, 
JUAN  ANTONIO  PADILLA,  Secretary  of  State. 
To  Citizen  Stephen  P.  Austih. 


[No.  20.]  (Decree  No,  72.)     National  Colonisation  Law^ 
The  Supreme  Execurive  Power,  provisionally  appointed  by  the  ge- 
neral sovereign  Constituent  Congress — ^To  all  who  shall  see  and 

understand  these  presents:  Enow  ye — that  the  said  Congress  has 

decreed  as  follows: — 

Abt.  1.  The  Mexican  nation  offers  to  foreigners,  who  come  to 
establish  themselves  within  its  territory,  security  for  then*  persons 
and  property,  provided,  they  subject  themselves  to  the  laws  of  the 
country. 

Art.  2.  This  law  comprehends  those  lands  of  the  nation,  not  the 
property  of  individuals,  corporations,  or  towns  which  can  be  colo- 
nised. 

Art.  3.  For  this  purpose  the  legislatures  of  all  the  states  will,  as 
soon  as  possible,  form  colonisation  laws,  or  regulations  for  their  re- 
spective states,  conforming  themselves  in  all  things,  to  the  cbnstitu- 
tional  act,  general  constitution,  and  the  regulations  established  in  this 
law. 

Art.  ,4.  There  cannot  be  colonised  any  lands,  comprehended  with- 
in twenty  leagues  of  the  limits  of  any  foreign  nation,  nor  within  ten 
leagues  of  the  coasts,  without  the  previous  approbation  of  the  general 
supreme  executive  power. 

Art.  5.  If  for  the  dfsfetice  and  security  of  the  nation,  the  federal 
government  sliould  deem  it  necessary  to  use  any  portion  of  these 
lands,  for  the  construction  of  warehouses,  arsenals,  or  other  public 
edifices,  they  can  do  so,  with  the  approbation  of  the  general  congress, 
or  in  its  recess,  of  the  council  of  government. 

Art.  6.  Until  afterfour  years  from  the  publication  ofthis law,  there 
shall  not  be  imposed  any  tax  whatever,  on  the  entrance  of  foreigners, 
who  come  to  establish  themselves  for  the  first  time  in  the  nation. 

Art.  7.  Until  after  the  year  1840,  the  general  congress  shall  not 
prohibit  the  entrance  of  any  foreigner,  as  a  colonist,  unless  imperious 
circumstances  should  require  it,  with  respect  to  the  individuals  of  a 
particular  nation. 

Art.  8.  The  government,  without  prejudicing  the  objects  of  this 
law,  siiall  take  such  precautionary  noeasures  as  it  may  deem  expe- 
dient, for  the  security  of  the  confederation,  as  respects  the  foreigners 
who  come  to  colonise. 

Art.  9,  A  preference  shall  be  given  in  the  distribution  of  lands,  to 
Mexican  citizens,  and  no  other  distinction  shall  be  made  in  regard  to 
them  except  that  which  is  founded  on  individual  merit,  or  services 
Vol.  L— 78 
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rendered  the  co\intry,  or  under '  equal  circumstances,  a  residence  in 
the  place  where  the  lands  to  be  distributed  are  situated. 

Art.  10.  The  military  who  in  virtue  of  the  offer  made  on  the  27th 
March,  1831,  have  a  right  to  lands,  shall  be  attended  to  by  the  states, 
in  conformity  with  the  diplomas  which  are  issued  to  that  effect,  by 
the  supreme  executive  power. 

Abt.  11.  If  in  virtue  of  the  decree  alluded  to,  in  the  last  article, 
and  taking  into  view  the  probabilities  of  life,  the  supreme  executive 
power  should  deem  it  expedient  to  alienate  any  portion  of  land  in 
favor  of  any  officer,  whether  civil  or  military  of  the  federation,  it  can 
do  so  from  the  vacant  lands  of  the  territories. 

Art.  12.  It  shall  not  be  permitted  to  unite  m  the  same  hands  with 
the  right  of  property,  more  than  one  league  square  of  land,  suitable 
for  irrigation,  four  square  leagues  in  superficies,  of  arable  land  without 
the  facilities  of  irrigation,  and  six  square  leagues  in  superficiesof  gra- 
zing land. 

Art.  13.  The  new  colonists  shall  not  transfer  their  property  in 
mortmain  {mantts  muerlos.) 

Art.  14.  This  law  guarantees  the  contracts  which  the  empresarios 
make  with  the  families  which  they  bring  at  their  own  expense,  pro- 
vided they  are  not  contrary  to  the  laws. 

Art.,  15.  No  person  who  by  virtue  of  this  law,  acquires  a  title  to 
lands,  shall  hold  them  if  he  is  domiciliated  out  of  the  limits  of  the 
republic. 

Art.  16.  The  government  in  conformity  with  the  provisions  estab- 
Hshed  in  this  law.  will  proceed  to  colonise  the  territories  of  the  re- 
public. 

Mexico,  IS/A  August,  1824. 

CAYETANO  IBARRA,  President. 

PEDRO  DE  AHUMADA,  Member  and  Secretary. 

MAiNUEL  DE  VILLAY  COCIO,  Member  and  Secretary. 

Therefore,  we  command  it  to  be  printed,  circulated,  and  obeyed. 

NICHOLAS  BRAVO,  )  Members  of  the 
VICENTE  GUERRERO,  V  Supreme  Execu- 
MIGUEL  DOMINGUEZ.S  tive  Tower, 


[No.  21.]      Colonisation  law  of  the  state  of  Coahuila  and  Texal^ 

The  Governor  provisionally  appointed  by  the  Sovereign  Congress  of 
this  stale;  to  all  who  shall  see  these  presents:  Know,  tliat  the  said 
congress,  have  decreed  as  follows: 

Decree  No.  16.  The  constituent  congress  of  the  free,  independent 
and  sovereign  state  of  Coahuila  and  Texas,  desiring  by  every  pos- 
sible means,  to  augment  the  population  of  its  territory;  promote  the 
cultivation  of  its  fertile  lands;  the  raising  and  multipiicatioii  of 
stock,  and  the  progress  of  the  arts,  and  commerce;  and  being 
governed  by  the  constitutional  act,  the  federal  constittxtion,  and  \be 
basis  established  by  the  national  decree  of  the  general  congress. 
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No«  72y  hav  ethought  proper  to  decree  the  followijig  law  ov  colo- 
nisation: 

Art.  L  All  foreigners^  who  in  virtue  of  the  general  laws  of  the 
ISth  August^  1824,  which  guarantees  the  security  of  their  persons 
and  property,  in  the  territory  of  the  Mexican  nation,  wish  to  remove 
to  any  of  the  settlements  of  the  state  of  Coahuila  and  Texas,  are  at 
liberty  to  do  so;  and  the  said  state  invites  and  calls  them. 

Art.  2.  Those  who  do  so  instead  of  being  incommoded,  shall  be 
admitted  by  the  local  authorities  of  said  settlements,  who  shall  freely 
permit  them  to  pursue  any  branch  of  industry,  that  they  may  think 
proper,  provided  they  respect  the  general  laws  of  the  nation,  and 
those  of  the  state. 

Art.  3.  Any  foreigner,  already  in  the  limits  of  the  state  of  Coahuila 
and  Texas,  who  wishes  to  settle  himself  in  it,  shall  make  a  declara,- 
tion  to  that  effect,  before  the  ayuntamiento  of  the  place,  which  he 
fielects  as  his  residence,  the  ayuntamiento  in  such  case,  shall  admin- 
ister to  him  the  oath,  which  he  must  take  to  obey  the  federal  and 
state  constitutions,  and  observe  the  religion  which  the  former  pre- 
scribes; the  name  of  the  person,  and  his  family  if  he  has  any,  shall 
then  be  registered  in  a  book  kept  for  that  purpose,  with  a  statement 
of  where  he  was  born,  and  whence  from,  his  age,  whether  married, 
occupation,  and  that  he  has  taken  the  oath  prescribed,  and  consider- 
ing him  from  that  time,  and  not  before,  as  domiciliated. 

Art.  4.  From  the  day  in  which  any  foreigner  has  been  enrolled, 
as  an  inhabitant,  in  conformity  with  the  foregoing  article,  he  is  at 
liberty  to  designate  any  vacant  land,  and  the  respective  political  au- 
thority will  grant  it  to  him  in  the  same  manner  as  to  a  native  of  the 
country,  in  conformity  with  the  existing  laws  of  the  nation,  under  the 
condition  that  the  proceedings  shall  be  passed  to  the  government  for 
its  approbation* 

Art.  5.  Foreigners  of  any  nation,  or  a  native  of  any  of  the  Mexican 
states,  can  project  the  formation  of  new  towns  on  any  lands  entirely 
vacant,  or  even  on  those  of  an  individual,  in  the  case  mentioned  in 
the  35th  article;  but  the  new  settlers  who  present  themselves  for  ad- 
mission, must  prove  their  Christianity,  morality,  and  good  habits,  by 
a  certificate  from  the  authorities  where  they  formerly  resided. 

Art.  6.  Foreigners  who  emigrate  at  the  time  in  which  the  general 
sovereign  congress  may  have  prohibited  their  entrance,  for  the  purpose 
of  colonising,  as  they  have  the  power  to  do,  after  the  year  1840,  or 
previous  to  that  time,  as  respects  those  of  any  particular  nation,  shall 
not  then  be  admitted;  and  those  who  apply  in  proper  time,  shall 
always  subject  themselves  to  such  precautionary  measures  of  national 
security,  which  the  supreme  government,  without  prejudicing  the 
object  oi  this  law,  may  think  proper  to  adopt  relative  to  them. 

Art.  7.  The  government  shall  take  care,  that  within  the  twenty^ 
leagues  bordering  on  the  limits  of  the  United  States  of  the  North,  and 
ten  leagues  in  a  straight  line  from  the  coast  of  the  Gulf  of  Mexico, 
within  the  limits  of  this  state,  there  shall  be  no  other  settlements. 
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except  duch  as  merit  the  approbation  of  the  supreme  government  of 
the  Union,  for  which  object,  all  petitions  on  the  subject,  whether  made 
by  Mexicans  or  foreigners,  shall  be  passed  to  the  superior  government, 
accompanied  by  a  corresponding  report. 

Art.  S.  The  projects  for  new  settlements  in  which  one  or  more 
persons  offer  to  bring  at  their  own  expense,  one  hundred  or  more 
families,  shall  be  presented  to  the  government,  and  if  found  conforma- 
ble with  this  law,  they  will  be  admitted;  and  the  government  will 
immediately  designate  to  the  contractors,  the  land  where  they  are  to 
establish  themselves,  and  the  term  of  six  years,  within  which  they 
must  present  the  number  of  families  they  contracted  for,  under  the 
penalty  of  losing  the  rights  and  privileges  offered  in  their  favor,  in 
proportion  to  the  number  of  families  which  they  fail  to  introduce,  and 
the  contract  totally  annulled  if  they  do  not  bring  at  leieist  one  himdred 
families. 

Art.  9.  Contracts  made  by  the  contractors  or  undertakers,  Em' 
presariosy  with  the  families  brought  at  their  expense,  are  guaranteed 
by  this  law,  so  far  as  they  are  conformable  with  its  provisions. 

Art.  10.  In  the  distributions  of  land,  a  preference  shall  be  given 
to  the  military  entitled  to  them,  by  the  diplomas  issued  by  the  supreme 
executive  power,  and  the  Mexican  citizens  who  are  not  military, 
cLmong  whom  there  shall  be  no  other  distinction,  than  that  founded 
on  their  individual  merit,  or  services  performed  for  the  country,  or  in 
equal  circumstances,  a  residence  in  the  place  where  the  land  may  be 
situated;  the  quantity  of  land  which  may  be  granted,  is  designated 
in  the  following  articles: 

Art.  11.  a  square  of  land,  which  on  each  side  has  one  league  or 
five  thousand  varas,  or  what  is  the  same  thing,  a  superficies  of  twenty- 
five  million  varas,  shall  be  called  a  sitio,  and  this  shall  be  the  unity 
for  counting  one,  two,  or  more  sitios;  and  also  the  unity  for  counting 
one,  two,  or  more  labors,  shall  be  one  million  square  varas,  or  one 
thousand  varas  on  each  side,  which  shall  compose  a  labor.  The  vara 
for  this  measurement  shall  be  three  geometrical  feet. 

Art.  12.  Taking  the  above  unity  as  a  basis,  and  observing  the 
distinction  which  must  be  made  between  grazing  land,  or  that  which 
is  proper  for  raising  of  stock,  and  farming  land,  with  or  without  the 
facility  of  irrigation;  this  law  grants  to  the  contractor  or  contractors, 
for  the  establishment  of  a  new  settlement,  for  each  hundred  families 
which  he  may  introduce  and  establish  in  the  state,  five  sitios  of  grazing 
land,  and  five  labors  at  least,  the  one  half  of  which,  shall  be  without 
the  facility  of  irrigation,  but  they  can  only  receive  this  premium  for 
eight  hundred  families,  although  a  greater  number  should  be  intro- 
duced, and  no  fraction  whatever,  less  than  one  hundred,  shall  entitle 
them  to  any  premiiun,  not  even  proportionally. 

Art.  13.  Should  any  contractor  or  contractors  in  virtue  of  the 
number  of  families  which  he  may  have  introduced,  acquire  in  con- 
formity with  the  last  article,  more  than  eleven  square  leagues  of  land, 
it  shall  nevertheless  be  granted,  but  subject  to  the  condition  of  alien- 


Tit.  II.]  for  Austin^ a  Colony.  605 

ating  the  excess,  within  twelre  years,  and  if  it  is  not  done,  the 
respecttve  political  authority  shall  do  it,  by  selling  it  at  public  sale, 
delivering  the  proceeds  to  the  owners,  after  deducting  the  costs  of 

Art.  14.  To  each  family  comprehended  in  a  contract,  whose  sole 

occupation  is  cultivation  of  land,  one  labor  shall  be  given;  should  he 

also  be  a ^ock  raiser,  grazing  land  shall  be  added  to  complete  a  sitio; 

and  should  his  only  occupation  be  raising  of  stock,  he  shall  only  re- 

^ive  a  superfice -of  grazing  land^  equal  to  twenty-four  million  square 
bars.    . 

Art.  15.  Unmarried  men  shall  receive  the  same  quantity  when 
they  enter  the  matrimonal  state,  and  foreigners  who  marry  native 
Mexicans,  shall  receive  one-fourth  more;  those  who  are  entirely  sin- 
gle, or  who  do  not  form  a  part  of  some  famHy  whether  foreigners  or 
natives,  shall  content  themselves  with  the  fourth  part  of  the  above 

mentioned  quantity,  which  is  all  that  can  be  given  them  until  they 
marry.  °  ^ 

^^J'h^'  ^a^liesor  unman-ied  men  who,  entirely  of  their  own 
accord,  have  emigrated  and  may  wish  to  unite  themselves  to  any  new 
towns,  can  at  all  times  do  so,  and  the  same  quantity  of  land  shall  be 
assigned  them,  which  is  mentioned  in  the  last  two  articles,  but  if  they 
do  so  in  the  first  six  years  from  the  establishment  of  the  settlement, 
one  labor  more  shall  be  given  to  families,  and  single  men  in  place  of 
the  quarter  designated  in  the  15th  article,  shall  have  the  third  part. 

Art.  17.  It  appertains  to  the  government  to  augment  the  quantity 
in<licatedm  the  14, 15,  and  16th  articles,  in  proportion  to  the  family, 
industry  and  activity  of  the  colonists,  agreeably  to  the  information 
given  on  these  subjects  by  the  ayuntamientos  and  commissioners;  the 
said  government  always  observing  the  provision  of  the  12th  article,  of 
the  decree  of  the  general  congress  on  the  subject. 

Art.  18.  The  families  who  emigrate  in  conformitv  with  the  16th 
article  shall  imniediately  present  themselves  to  the  political  authority 
ot  the  place  which  they  may  have  chosen  for  their  residence,  who 
K  ii"^  *".^*^®"^  ^^  requsites,  prescribed  by  this  law  for  new  settlers, 
shall  admit  them,  and  put  them  in  possession  of  the  corresponding 
lands,  and  shall  immediately  give  an  account  thereof  to  the  govern- 
ment; who  of  themselves,  or  by  means  of  a  person  commissioned  to 
that  effect,  will  issue  them  a  title. 

Art.  19.  The  Indians  of  all  nations,  bordering  on  the  state,  as  well 
as  wandering  tribes  that  may  be  within  its  limits,  shall  be  received  in 
the  markets,  without  paying  any  duties  whatever  for  commerce,  in  the 
products  of  the  country;  and  if  attracted  by  the  moderation  and  con- 
fidence, with  which  they  shall  be  treated,  any  of  them,  after  having 
first  declared  themselves  in  favor  of  our  religion  and  institutions  wish 
to  establish  themselves  in  any  settlements  that  are  forming,  they  shall 
be  admitted,  and  the  same  quantitv  of  land  given  them,  as  to  the  set- 
tiers,  spoken  of  in  the  14th  and  I5ih  articles,  always  preferring  native 
Indians  to  strangers. 
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Art.  20.  la  order  that  there  may  be  no  vacancies  between  tracts, 

of  which,  great  care  shall  be  taken  in  the  distribution  of  lands;  it  shall 
be  laid  off  in  squares,  or  other  forms  although  irregular,  if  the  local 
situation  requires  it;  and  in  said  distribution,  as  well  as  the  assignation 
of  lands  for  new  towns,  previous  notice  shall  be  given  to  the  adjoin- 
ing proprietors,  if  any,  in  prder  to  prevent  dis^ntiona  and  law  suits. 

Art.  21.  If  by  error  in  the  accession,  any  land  shall  begranted, 
belonging  to  another,  on  proof  being  made  of  that  fact,  an  equal  quan- 
tity jshall  be  granted  elsewhere,  to  the  person  who  may  have  thus  ob- 
tained it  through  error,  and  he  shall  be  indemnified  by  the  owner  of 
such  land,  for  any  improveoients  he  may  have  made;  the  just  value  of 
which  improvements  shall  be  ascertained  by  the  appraisers. 

Art.  23.  The  new  settlers  as  an  acknowldgement,  shall  pay  to 
the  state,  for  each  sitio  ot  pasture  land,  thirty  dollars;  two  dollars  and 
a  half  for  each  labor  without  the  facility  of  irrigation,  and  three  d<d- 
lars  and  a  half  for  each  one  that  can  be  irrigati^,  and  so  on  proper^ 
tionally  according  to  the  quantity  and  quality  of  the  land  distributed; 
but  the  said  payments  need  not  be  made,  until  six  years.afiler  the  set- 
tlement, and  by  thirds;  the  first  within  foiv  years,  the  second  within 
five  years,  and  the  last  within  six  years,  under  the  penalty  of  losing 
the  land,  for  a  &ilure,  in  any  of  said  payments;  there  are  excepted 
from  this  payment,  the  contractors,  and  military,  spoken  of  in  the  10th 
article;  the  former,  with  respect  to  lands  given  them,  as  a  premium, 
and  the  latter,  for  those  wliich  they  obtained,  in  conformity  with  their 
diplomas. 

Art.  23.  The  ayuntamientos  of  each  municipality  (Comarca^) 
shall  collect  the  abovementioned  funds,  gratis,  by  means  of  a  com- 
mittee, appointed  either  within  or  without  their  body;  and  shall  re- 
mit them  as  they  are  collected,  to  the  treasurer  of  their  funds;  who 
will  givp  the  corresponding  receipt,  and  without  any  other  compensa- 
tion than  two  and  a  half  per  cent,  all  that  shall  be  allowed  him,  he 
shall  hold  them  at  the  disposition  of  the  government,  rendering  an  ac- 
count Qvery  month  of  the  ingress  and  egress,  and  of  any  remissness 
or  fraud,  which  he  may  observe  in  their  collection,  for  the  correct 
management  of  all  which,  the  person  employed,  and  the  committee, 
and  the  individuals  of  the  ayuntamientos  who  appoint  them,  shall  be 
individually  responsible,  and  that  this  responsibility  may  be  at  all 
times  effectual,  the  said  appointments  shall  be  made  viva  voce,  and 
information  shall  be  given  thereof,  immediately  to  the  government 

Art*  24.  The  government  will  sell  to  Mexicans,  and  to  them  only, 
such  lands  as  they  may  wish  to  purchase,  taking  care  that  there  stiall 
not  be  accumulated  in  the  same  hands  more  than  eleven  sitios;  and 
under  the  condition,  that  the  purchaser  must  cultivate  what  he  acquires 
by  this  title  within  six  years  from  its  acquisition,  under  the  penalty 
of  losing  them,  the  price  of  each  sitio,  subject  to  the  foregoing  condi- 
tion, shall  be  one  hundred  dollars,  if  it  be  pasture  land;  one  hundred 
and  fifty  dollars,  if  it  be  farming  land  without  the, facility  of  irrigation; 
and  two  hundred  dollars  if  it  can  be  irrigated. 
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Art.  25  Until  si^t  years  after  the  pnblication  of  this  law,  the  legis- 
lature of  this  state,  cannot  alter  it  as  regards  the  acknowledgment, 
and  price  to  be  paid  for  land,  or  as  regards  the  quantity  and  qoality, 
to  be  distributed  to  the  new  settlers,  or  sold  to  Mexicans. 

Art.  26.  The  new  settlers,  who  within  six  years  from  the  date  of 
the  possession,  haro  not  cultivated  or  occupied  the  lands  granted  them, 
according  to  its  quality,  shall  be  considered  to  have  renounced  them, 
and  the  respective  political  authority  shall  immediately  proceed  to 
take  possession  of  them,  and  recall  the  titles. 

Art.  27.  The  contractors  and  military,  heretofore  spoken  of,  and 
those  who  by  purchase  have  acquired  lands,  can  alienate  them  at  any 
time,  but  the  successor  is  obliged  to  cultivate  them  in  the  same  time, 
that  the  original  proprietor  was  bound  to  do;  the  other  settlers  can 
alienate  theirs  when  they  have  totally  cultivated  them,  and  not  before. 

Art.  28.  By  testamentary  will,  made  in  conformity  with  the  exist- 
ing laws,  or  those  which  may  govern  in  futnre,  any  new  colonist, 
from  the  day  of  his  settlement,  may  dispose  of  his  land,  although  he 
may  not  have  cultivated  it,  and  if  he  dies  intestate,  his  property  shall 
be  inherited  by  the  person  or  persons  entitled  by  the  laws  to  it;  the 
heirs  being  subject  to  the  same  obligation  and  condition  imposed  on 
the  original  grantee. 

Art.  29.  Lands  acquired  by  virtue  of  this  law,  shall  not  by  any 
title  whatever,  pass  into  mortmain. 

Art.  30.  The  tiew  settler  who  wishing  to  establish  himself  in  a 
foreign  country,  resolves  to  leave  the  territory  of  the  state,  can  do  so 
freely,  with  all  his  property;  but  after  leaving  the  state,  he  shall  not 
any  longer  hold  his  land,  and  if  he  had  not  previtmsly  sold  it,  or  the 
sale  should  not  be  in  conformity  with  the  27th  article,  it  shall  become 
entirely  vacant 

Art.  31.  Foreigners  who  in  conformity  with  this  law,  have  ob- 
tained land,  and  established  themselves  in  any  new  settlement,  shall 
be  considered  from  that  moment,  naturalised  in  the  country;  and  by 
marrying  a  Mexican,  they  acquire  a  particular  merit  to  obtain  letters 
of  citizenship  of  the  state,  subject  however  to  the  provisions  which 
may  be  made  relative  to  both  particulars,  in  the  constitution  of  the 
state. 

Art.  32.  During  the  first  ten  years,  coimtir^g  from  the  day  on  which 
the  new  settlements  may  have  been  established,  they  shall  be  free 
from  all  contributions,  of  whatever  denomination,  with  the  exception 
of  those  which,  in  case  of  invasion  by  any  enemy,  'or  to  prevent  it, 
are  generally  imposed,  and  all  the  produce  of  agriculture  or  industry 
of  the  new  settlers,  shall  be  free  from  excise  duty  ^icabaloy  or  other 
duties,  throughout  every  part  of  the  state,  with  the  exception  of  the 
duties  referred  to  in  the  next  article;  after  the  termination  of  that 
time,  the  new  settlements  shall  be  on  the  same  footing  as  to  taxes, 
with  the  old  ones,  and  the  colonists  shall  also  in  this  particular,  be  on 
the  same  footing  with  the  other  inhabitants  of  the  state^ 

Art.  33.  From  the  day  of  their  settlement,  the  new  cdonists  shall 
be  at  liberty  to  follow  any  branch  of  industry,  and  can  also  work 
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mines  of  every  description,  communicating  with  the  supreme  govern- 
ment of  the  confederation^  relative  to  tiie  general  revenue  appertain- 
ing to  it,  and  subjecting  themselves  in  all  other  particulars,  to  the 
ordinances  or  taxes,  established  or  which  may  be  established  on  this 
branch. 

Art.  34.  Towns  shall  be  founded  on  the  sites  deemed  most  suita- 
ble, by  the  government,  or  the  person  commissioned  for  this  effect, 
and  for  each  one,  there  shall  be  designed  four  square  leagues,  whose 
area  may  be  in  a  regular  or  irregular  form,  agreeably  to  the  situation. 

Art.  35.  If  any  of  the  said  sit^s  should  be  the  property  of  an  indi- 
vidual, and  the  establishment  of  new  towns  on  them, should  notorious- 
ly be  of  general  utility,  they  can,  notwithstanding,  be  appropriated  to 
this  object,  previously  indemnifying  the  owner  for  its  just  value,  to  be 
determined  by  appraisers. 

Art.  36.  Building  lots  in  the  new  towns  shall  be  given  gratis,  to 
the  contractors  of  them,  and  also  to  artists  of  every  class,  as  many  as 
are  necessary  for  the  establishment  of  their  trade;  and  to  the  other 
settlers  they  shall  be  sold  at  public  auction,  after  having  been  pre- 
viously valued — under  the  obligation  to  pay  the  purchase  money  by 
instalment's  of  one  third  each;  the  first  in  si^  months,  the  second  in 
twelve  months,  and  the  third  in  eighteen  months;  but  all  owners  of 
lots,  including  contractus  and  artists,  shall  annually  pay  one  dollar 
for  each  lot,  which,  together  with  the  produce  of  the  sales,  sliall 
be  collected  by  the  ayuntamientos,  and  applied  to  the  builxling  of 
churches  in  said  towns. 

Art.  37.  So  far  as  practicable,  the  towns  shall  be  composed  of 
natives  and  foreigners,  and  in  their  delineations  great  care  should  be 
^ken  to  lay  off  the  streets  straight,  giving  them  a  direction  from 
north  to  south,  and  from  east  to  west,  when  the  site  will  permit  it. 

Art.  38.  For  the  better  location  of  the  said  new  towns,  their 
regular  formation  and  exact  partition  of  their  lands  and  lots,  the 
government  on  account  of  having  admitted  any  project,  and  agreed 
with  the  contractor  or  contractors,  who  may  have  presented  it,  shall 
compaission  a  person  of  intelligence  and  confidence,  giving  him  snch 
particular  instructipns  as  may  be  deemed  necessary  and  expedient; 
and  authorising  him  under  his  own  responsibility,  to  appoint  one  or 
more  surveyors  to  lay  off  the  town  scientifically,  and  do  whatever 
else  may  be  required. 

Art.  39.  The  governor  in  conformity  with  the  last  fee  bill  ^france/, 
of  notary  publics  of  the  ancient  audience  of  Mexico,  shall  designate 
the  fees  of  the  commissioner,  who,  iq  conjunction  with  the  colonists, 
shall  fix  the  surveyor's  fees;  bqt  both  shall  be  paid  by  the  colonists, 
and  in  the  manner  which  all  parties  among  themselves  may  agree 
upon. 

Art.  40.  As  soon  as  at  least  forty  femilies  are  imited  in  one  place, 
they  shall  proceed  to  the  formal  establishment  of  the  new  towns,  and 
all  of  them  shall  take  an  oath  to  support  the  general  and  state  con- 
stitutions; which  oath  will  be  administered  by  the  comnussioner,  they 
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shall  theDyin  his  presence,  proceed  for  the  first  time  to  the  election  of 
their  mnnidpal  authority. 

Art.  41.  a  new  town,  whose  inhabitants  shall  not  be  less  than 
two  hundred,  shall  elect  an  ayuntamiento,  provided  there  is  not  an- 
other one  established  within  eight  leagues,  in  which  case,  it  shall  be 
added  to  it.  The  number  of  individuals  which  are  to  compose  the 
ayuntamiento,  shall  be  regulated  by  the  existing  laws. 

Art.  42.  Foreigners  are  eligible,  subject  to  the  provisions  which 
the  Constitution  of  the  state  may  prescribe,  to  elect  the  members  of 
their  municipal  authorities,  and  to  be  elected  to  the  same. 

Art.  43.  The  municipal  expenses,  and  all  others  which  may  be 
considered  necessary,  or  of  common  utility  to  the  new  towns,  shall 
be  proposed  to  the  governor,  by  the  ayuntamientos  through  the  poli- 
tical chief,  accompanied  with  a  plan  of  the  taxes  arbiirias,  which 
in  their  opinion  may  be  just  and  best  calculated  to  raise  them,  and 
should  the  proposed  plan  be  approved  by  the  governor,  he  shall  order 
it  to  be  executed,  subject  however  to  the  resolution  of  the  legislature, 
to  whom  it  shall  be  immediately  passed  with  his  report  and  that  of 
the  political  chief,  who  will  say  whatever  occurs  to  him  on  the  subject. 

Art.  44.  For  the  opening  and  improving  of  roads  and  other  public 
works  in  Texas,  the  government  will  transmit  to  the  chief  of  that 
department  the  individuals  who,  in  other  parts  of  the  state,  may  have 
been  sentenced  to  public  works  as  vagrants,  or  for  other  crimes,  these 
same  persons  may  be  employed  by  individuals  for  competent  wages, 
and  as  soon  as  the  time  of  their  condemnation  is  expired,  they  can 
unite  themselves  as  colonists  to  any  new  settlement,  and  obtain  the  cor- 
responding lands,  if  their  reformation  shall  have  made  them  worthy 
of  such  favor  in  the  opinion  of  the  chief  of  the  department,  without 
whose  certificate  they  shall  not  be  admitted. 

Abt.  45.  The  government  in  accord  with  the  respective  ordinary 
ecclesiastics,  will  take  care  to  provide  the  new  settlements  with  the 
competent  number  of  pastors,  and,  in  accord  with  the  same  authority, 
shall  propose  to  the  legislature  for  its  approbation,  the  salary  which 
the  said  pastors  are  to  receive,  which  shall  be  paid  by  the  new  settlers. 

Art.  46.  The  new  settlers  as  regards  the  introduction  of  slaves, 
shall  subject  themselves  to  the  existing  laws,  and  those  which  may 
hereafter  be  established  on  the  subject 

Art.  47.  The  petitions  now  pending  relative  to  the  subject  of  this 
law,  shall  be  despatched  in  conformity  with  it,  and  for  this  purpose, 
they  shall  be  passed  to  the  governor,  and  the  families  who  may  be 
established  within  the  limits  of  the  state,  without  having  any  land 
assigned  them,  shall  subject  themselves  to  this  law,  and  to  the  orders 
of  the  supreme  government  of  the  Union,  with  respect  to  those  who 
are  within  twenty  leagues  of  the  limits  of  the  United  States  of  Ame- 
rica, and  ten  leagues  in  a  straight  line  of  the  coast  of  the  Gulf  of 
Mexico. 

Art.  48.  This  law  shall  be  published  in  all  the  villages  of  the  state, 
and  that  it  may  arrive  at  the  notice  of  all  others  tfuroughout  the 
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Mexican  confederation,  it  shall  be  communicated  to  their  respective 
legislatures,  by  the  secretary  of  this  state;  and  the  governor  will  take 
particular  care  to  send  a  certified  copy  of  it,  in  compliance  with  the 
161st  article  of  the  federal  constitution,  to  the  two  houses  of  congress, 
and  the  supreme  executive  power  of  the  nation,  with  a  request  to 
the  latter  to  give  it  genera^l  circulation  through  foreign  states,  by 
means  of  your  ambassadors. 

The  governor  pro  tem.  of  the  state  will  cause  it  to  be  published 
and  circulated. — Saltilio,  i24th  March,  1825. — Signed, 

RAFAEL  RAMOS  Y  VALDEZ,  President. 

JUAN  VICENTE  GAMPOS,  Member  and  Sec'y. 

JOSE  JOAQUIN  ARCE  ROS ALES,  Member  andSec'y. 

Therefore,  I  command  all  authorities,  as  well  civil  as  military  and 
ecclesiastical,  to  obey,  and  cause  to  be  obeyed,  the  present  decree  in 
all  its  parts. 

RAFAEL  GONZALES,  Governor. 


[No.  22.]     Contract  with  the  Oovernment  of  the  State  far  the 

Colonisation  of  five  hundred  Families. 

Executive  Department  of  the  State  ofCoahuila  and  Texas. 

I  have  before  me  the  representation,  directed  by  you  to  the  supreme 
government  of  the  nation,  dated  6th  November,  1824,  soliciting  that 
Galveston  might  be  made  a  port  of  entry,  and  asking  authority  to 
settle  two  or  three  hundred  families,  more  or  less,  on  the  lands  coiK- 
tiguous  to  those  already  distributed  in  that  colony,  and  particularly 
on  the  bay  of  Galveston,  and  the  rivers  that  discharge  into  it:  you 
also  ask  authority  to  found  a  town,  on  the  island  of  Galveston,  or  at 
some  suitable  point;  which  representation  was  transmitted  to  me  by 
the  honorable  legislature  of  the  state,  when  it  communicated  to  me 
the  law  of  colonisation,  passed  by  that  body  the  24th  of  March  last, 
for  the  purposes  which  might  be  necessary,  relative  to  said  new  colony 
proposed  by  you. 

Subsequently,  I  received  your  representation  of  the  4th  of  February 
last-,  on  the  same  subject,  and  proposing  to  colonise  three  hundred 
honest  and  industrious  families,  a  part  of  whom  were  in  the  coun&y 
on  the  Trinity,  and  Neches  rivers, beyond  your  limits;  which  families 
you  ofier  to  settle  on  the  waters  of  the  Brazos  and  Colorado,  as  high 
as  to  the  San  Antonio  road. 

In  consequence  of  yoiir  representations,  and  keeping  in  view  the 
contracts,  made  by  this  government  a  few  days  since,  with  four  other 
empresarios,  to  colonise  all  the  lands  adjacent  to  your  colony  on  the 
east,  north  and  west,  with  two  thousand  four  hundred  families;  in 
conformity  with  the  law  of  colonisation,  and  the  conditions  imposed 
by  the  government,  excepting  only,  the  ten  border  leagues  on  the 
coast,  and  twenty  border  leagues  on  the  boundary  line,  reserved  by 
the  national  colonisation  law,  of  the  ISth  August,  1824,  subject  to  the 
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disposition  of  the  national  government;  and  being  informed  that  there 
remains  much  vacant  land  within  the  limits  of  your  first  colony,  not 
granted  to  any  person;  I  hereby  grant  the  permission  which  you  pe- 
tition for,  to  settle  the  three  hundred  families  you  mention,  on  the 
the  vacant  lands,  remaining  in  the  colony  now  under  your  charge,  and 
not  comprehended  in  any  of  those  already  granted  to  other  empre- 
sarios,  so  as  to  avoid  granting  an  establishment  on  lands  already 
assigned  to  others  for  that  purpose. 

In  case  you  still  wish  to  effect  the  colonisation  of  the  said  three 
hundred  families,  which  you  propose,  within  the  limits  of  your  first 
colony,  the  said  additional  families  must  subject  themselves  to  the 
federal  constitution,  and  that  of  the  state,  and  to  the  general  and  local 
laws  of  their  adopted  country;  the  said  new  colony  shall  also  be  regu- 
lated by  the  colonisation  law  of  the  state  of  the  24th  March  last,  and 
you  as  empresario,  must  be  subject  to  the  following  stipulations: 

Art.  1.  The  government  admits  the  proposition  presented  by 
citizen  Stephen  F.  Austin,  in  his  representation  of  the  4tb  February, 
of  the  last  year,  relative  to  the  colonisation  of  three  hundred  families, 
so  far  as  may  be  conformable  with  the  colonisation  law,  passed  by  the 
honorable  legislature  of  this  state,  24th  March  last;  and  I  hereby 
designate,  in  compliance  with  the  8th  article  of  said  law,  and  in  con- 
sequence of  your  representation,  the  vacant  land  within  the  limits 
of  the  colony  which  you  have  already  established,  excepting  only  the 
ten  border  leagues  on  the  coast,  which  can  only  be  colonised  with  the 
previous  approbation  of  the  supreme  executive  power  of  the  nation, 
in  conformity  with  the  law  of  the  18th  August,  1824; 

Art.  2.  You  shall  respect  the  possessions  given  to  individuals, 
who  occupy  the  lands  within  your  limits,  under  legal  titles. 

Art.  3.  In  conformity  with  the  said  colonisation  law  of  the  24th 
March,  the  empresario,  citizen  Stephen  F.  Austin,  shall  introduce  the 
three  hundred  families  which  he  proposes,  within  the  term  of  six 
years,  counting  irom  the  day  on  which  the  said  empresario  sign»this 
contract,  under  the  penalty  of  losing  the  rights  and  privileges  granted 
to  him  by  the  8th  article  of  said  law. 

Art.  4.  The  families  that  are  to  compose  this  colony, besides  being 
industrious  as  offered  in  the  representation,  must  also  be  catholics,  and 
of  good  moral  habits,  which  qualifications  must  be  proved  by  the 
documents,  required  in  the  5th  article  of  the  colonisation  law,  of  the 
24th  March. 

Art.  5.  It  shall  be  an  obligation  upon  him,  not  to  admit  criminals, 
vagabonds,  or  men  of  bad  conduct,  and  he  shall  cause  all  those  of 
this  description,  who  are  fournl  within  his  limits  to  leave  it,  and  should 
it  be  necessary,  he  shall  put  them  out  by  force  of  arms. 

Art.  6.  For  this  purpose  the  colonists  shall  be  formed  into  a  body 
of  national  militia,  of  which  he  shall  be  the  chief,  until  otherwise 
directed. 

Art.  7.  So  soon  as  he  shall  ha^o  introduced  at  least  one  hundred 
families,  he  shall  notify  the  government  thereof,  in  order  that  a  com- 
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missioner  may  be  sent  with  competent  instructions  to  put  new  colo- 
nists in  possession  of  their  lands^  and  to  establish  the  new  towns 
agreeably  to  law.. 

Art.  8*  The  official  communications  with  the  government,  and 
with  the  authorities  of  the  state,  instruments,  and  other  public  acts, 
must  be  written  in  the  Spanish  language,  and  when  new  towns  are 
formed  he  shall  promote  the  establishment  of  schools  in  the  Spanidi 
language,  in  such  towns. 

Abt.  9.  It  shall  also  be  his  duty  to  promote  the  building  of 
churches  in  said  towns,  and  the  providing  of  theni  with  ornaments, 
sacred  vases  and  other  furniture,  destined  for  divine  worship,  and  to 
solicit  in  due  time  the  necessary  number  of  priests  for  the  administra- 
tion of  spiritual  affairs. 

Art.  10.  In  all  other  particulars  not  expressed  in  the  above  stipu- 
lations, he  shall  subject  himself  to  the  colonisation  law,  and  other 
general  laws. 

Art.  11.  The  foregoing  are  the  conditions  or  stipulations  on  which 
this  government  admits  the  new  project  of  colonisation,  proposed  by 
you  in  your  aforementioned  official  representation,  and  should  they 
be  accepted  by  you,  you  will  so  declare  under  your  signature  at  the 
end  of  this  instrument,  which  you  will  then  return  to  me,  to  be  filed 
in  the  archives  of  this  government,  and  a  certified  copy  thereof,  and 
of  your  official  representation  attested  by  the  secretary  of  state,  shall 
be  immediately  transmitted  to  you  for  your  security  in  order  that  you 
may  immediately  proceed  with  said  project;  God  and  Liberty. 
Saltillo,  27th  of  April,  1 825. 

RAFAEL  GONZALES,  Oovemor  of  the  Siate. 

To  Citizen  Stephen  F.  Austin. 


Having  seen  the  stipulations  and  conditions,  stated  in  the  fore- 
going official  instrument  of  his  excellency,  Rafael  Gonzales,  governor 
of  the  state  of  Coahuila  and  Texas,  relative  to  the  colonisation  of 
three  hundred  foreign  families  on  the  vacant  bnds  remaining  within 
the  colony  which  I  have  already  established  in  Texas;  I  hereby 
declare  my  acceptance  of  the  same,  and  agree  to  comply  with  them 
in  every  particular  under  the  penalty  of  losing  the  rights  and  privi- 
leges mentioned  in  the  third  article  of  said  stipulations.  San  Felipe 
de  Austin,  4th  of  June,  1825. 

STEPHEN  F.  AUSTIN. 


[No.  23.]     Official  letter  of  the  Governor  extending  the  foregoing 

Contract  to  Jive  hundred  families. 

Executive  Department  of  the  state  of  Coahuila  and  Texas, 

On  the  27th  of  April  last,  I  transmitted  to  you  the  conditions  on 
which  the  government  admitted  the  project  of  colonising  three  hun- 
dred families,  proposed  by  you  to  the  government  of  the  Union  in 
your  representation  of  the  6th  of  November,  1824,  and  in  that  to  the 
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government  of  this  state,  of  the  4th  of  Pehrnary  last,  specifying  more 
particolariy  the  section  you  wish  to  colonise. 

I  have  just  received  the  new  representation  which  you  have 
transmitted,  under  the  date  of  the  4th  of  April  last,  proposing  to 
establish  fivehundred  families  insaid  new  colony;  and  understanding 
that  the  district  designated  for  you  in  my  communication  of  the  27th 
of  April  last,  is  sufficiently  extensive  to  settle  the  five  hundred  families 
which  you  now  propose,  I  hereby  grant  you  permission  to  do  so  on 
the  same  conditions  which  I  have  before  indicated  to  you,  it  being 
understood  that  your  former  petitions  on  this  subject  are  all  consoli- 
dated in  the  last  ones  of  the  4th  of  April. 

As  regards  establishing  the  port  of  Galveston  I  will  communicate 
the  result  to  you  separately  as  soon  as  the  sovereign  congress  of  the 
nation  determines  that  question.  God  and  Liberty.  Saltillo,  20th 
of  May,,  1825. 

R AP AEL  GONZALES,  Governor  of  the  State. 

To  Citizen  Spephbn  F.  Austin. 


[No.  24.]        Limits  of  the  above  mentioned  Colony. 

Executive  Department  of  the  state  of  Coahuila  and  Texas. 

Taking  into  consideration  the  representation  of  ditizen  Stephen  F. 
Austin,  an  empresario  of  the  department  of  Texas,  for  the  colonisa- 
tion of  five  hundred  families  on  unappropriated  lands  of  the  state, 
asking  a  specific  demarcation  of  limits  within  which  the  said  families 
are  to  be  settled;  in  order  to  avoid  at  all  times  any  kind  of  doubts,  or 
disputes  between  adjoining  empresarios,  or  the  respective  colonists^ 
situated  near  the  same  limits,  and  keeping  in  view  the  concessions 
pranted  by  this  government  to  the  empresarios  Green  De  Wit, 
Robert  Leftwitch,  and  John  Lucius  Woodbury,  which  are  situated  on 
the  west,  north  and  east  of  the  colony,  of  said  citizen,  Stephen  F. 
Austin;  I  have  thought  proper  to  add  as  an  additional  article  to  the 
contract  on  colonisation,  concluded  the  4th  of  June,  1825,  the  folio w<p 
ing  permanent  demarcation  of  limits  for  the  before  mentioned  colony. 

Commencing  on  the  west  bank  of  the  river  San  Jacinto,  at  the  ter- 
mination of  the  ten  league  reserve,  from  the  gulf  of  Mexico  and  thence 
following  up  the  right  bank  of  said  river  to  its  head,  thence  due 
north,  to  the  road  leading  from  Bexar  to  Nacogdoches;  thence  follow- 
low  ing  said  road  westwardly,  to  a  point  from  whence  a  lind  due 
south  will  strike  the  La  Baca  to  within  ten  leagues  of  the  Gulf  of 
Mexico,  and  thence  eastwardly  along  the  said  ten  league  line  parallel 
with  the  coast,  to  the  place  of  beginning. 

This  order  and  the  petition  of  said  Austin  on  the  stibject,  shall  he 
added  to  the  documents  relative  to  said  colony  of  five  hundred  fami- 
lies, and  it  shall  also  be  communicated  to  said  empresario,  and  all 
others  who  may  be  interested,  for  their  information. 

And  I  communicate  it  to  you,  and  under  this  date  have  also  com« 
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municated  it  to  the  commissioners  of  that  colony,  for  the  correspond- 
ing effects.    God  and  Liberty.    Saltillo,  7th  March,  1827. 

ARISPE,  Governor  qfihe  Staie. 
To  Citizen  Stephen  F.  Austin. 

JUAN  ANTONIO  PADILLA, 

Secretary  of  State* 


\No.  2S.'\    (Commission  of  Oaspar  Flores,  for  the  second  colony.) 

Executive  Depart ment^  of  the  Staie  ofCoahuila  and  Texas. 

Convinced  of  your  honor,  integrity,  and  other  necessary  qualifica- 
tions, I  have  thought  it  proper  to  appoint  you  commissioner  for  the 
partition  of  lands,  to  the  new  colonists,  in  the  contract  of  colonisation, 
of  citizen  Stephen  F.  Austin,  with  the  government  of  this  state;  which 
I  communicate  to  you,  for  your  infonnation,  with  the  understanding 
that  I  will  transmit  to  you  the  instructions,  and  other  documents,  by 
which  you  are  to  be  governed  in  the  discharge  of  this  most  important 
conmiission. — God  and  Liberty. — Saltillo,  21st  April,  1826. 

ARISPE. 
To  citizen  Gasper  Flobes. 

JUAN  ANTONIO  PADILLA, 

Secretary  of  State. 


[No.  27.]     Contract  with  the  Government  for  settling  the  reserve 
land  on  the  coasts  between  La  Baca  and  San  Jacinto. 

Petition  of  S.  F.  Austin,  to  the  President. — The  land  situated  within 
the  ten  border  leagues  from  the  Gulf  of  Mexico  on  the  Brazos  and 
Colorado  rivers  is  in  part  colonised  by  me,  under  the  concession  grant- 
ed by  the  supreme. government  of  the  Mexican  nation,  thus  leaving 
a  portion  of  vacant  land  within  said  ten  leagues;  and  as  it  is  of  great 
importance  to  the  prosperity  of  this  new  colonial  establishment,  that 
said  ten  leagues  should  be  added  to  the  colony,  which  the  govern- 
ment of  the  state  of  Coahuila  and  Texas  has  assigned  to  me,  for  the 
settlement  of  the  five  hundred  families  which  I  have  contracted  to 
introduce;  I  therefore  petition  the  national  government  to  grant  me 
permission  to  colonise  the  ten  border  leagues  on  the  coast,  within  the 
following  limits— to  wit,  beginning  on  the.  east  side  of  the  La  Baca, 
ten  leagues  from  the  coast,  thence  eastwardly  following  the  northern 
boundary  of  the  ten  border  leagues,  to  the  river  San  Jacinto;  thence 
down  the  same  to  the  coast,  thence  following  the  latter  westwardly  to 
the  n)outh  of  said  La  Baca,  and  up  said  river  to  the  place  of  begin- 
ning; comprehending  all  the  vacant  lands  between  the  said  rivers  La 
Baca  and  San  Jacinto,  and  within  the  ten  border  leagues  from  the 
coast;  and  that  said  section  of  country  should  be  added  to  the  before- 
mentioned  colony,  to  be  colonised  under  the  same  conditions  stipulated 
with  the  government  of  the  state  of  Coahuila  and  Texas,  for  said 
colony  of  five  hundred  families.  STEPHEN  F.  AUSTIN. 

San  Felipe  de  Jiustin^  5th  JunCy  1826. 
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Opinion  t^ihe  Oovernor  of  the  State  on  the  foregoing  petition* 

Most  Excellent  Sir: — I  have  the  honor  to  transmit  to  your  excel- 
lency the  original  petition  of  citizen  Stephen  F.  Austin,  empresario  of 
the  colony  of  this  name^on  the  Brazos  and  Colorado  rivers  in  Texas; 
soliciting  permission  to  colonise  the  ten  border  leagues  on  the  Gulf  of 
Mexico,  between  La  Baca  and  San  Jacinto. 

Having  completed  the  colony  of  three  hundred  families,  which  the 
said  Austin  contracted  with  the  supreme  government  of  the  nation 
in  April  1823,  he  solicited,  in  1825,  authority  from  the  state  govern- 
ment to  introduce  five  hundred  femilies  more,  and  settle  them  in  the 
section  of  country  designated  for  his  first  colony,  and  a  contract  was 
entered  into  with  him,  for  that  purpose,  on  the  terms  and  conditions 
expressed  in  the  copy  of  said  contract;  which  I  herewith  have  the 
honor  of  transmitting  to  your  excellency  for  the  better  elucidation  of 
this  subject 

This  government  in  forwarding  the  above  mentioned  petition  to 
your  excellency,  in  compliance  with  the  7th  article  of  the  colonisa- 
tion law  of  this  state  of  the  24th  March,  1825,  has  the  satis£siction  of 
informing  your  excellency,  that  it  can  discover  no  objections  what- 
ever to  the  approval  of  said  petition  by  the  supreme  government  of 
the  nation,  but  on  the  contrary  it  is  of  opinion  that  great  benefits(  will 
result  from  said  establishment;  and  that  commerce,  in  the  products  of 
the  new  colonists,  will  flourish  in  consequence  of  the  settlement  of 
those  lands,  and  the  opening  of  the  ports  of  the  Brazos,  Colorado, 
and  IjB,  Baca. 

As  regards  the  merits  of  the  said  empresario,  I  can  assure  your 
excellency,  that  besides  being  the  first  who  introduced  the  first 
families  in  Texas,  when  the  country  was  an  entire  wilderness,  and 
being  a  citizen  of  this  nation,  by  a  special  letter  of  citizenship,  he  has 
proved  by  his  conduct  and  adhesion  to  the  established  government, 
that  he  merits  the  highest  confidence.  God  and  liberty.  Saltillo,  17th 
July,  1826. 

VICTOR  BLANCO, 
JUAN  ANTONIO  PADILLA, 
To  his  Excellency,  the  Minister  of  ^  Secretary  of  State. 


Interior  and  Exterior  Relations 


'\ 


Approbation  of  the  President. 

Most  Excellent  Sir: — Having  rendered  an  account  to  his  excellency, 
the  president,  of  the  petition  of  citizen  Stephen  F.  Austin,  empresario 
of  the  colony  of  this  name,  on  the  Brazos  and  Colorado  Rivers  of 
Texas,  asking  permission  to  colonise  ten  border  leagues  on  the  Gulf 
of  Mexico,  between  the  La  Baca  and  San  Jacinto;  the  president  has 
thought  proper,  in  conformity  with  your  opinion  of  the  17th  July, 
1826,  which  accompanied  said  petition,  to  approve  of  the  concession 
of  the  lands  which  the  interested  person  has  petitioned  for,.uAder  the 
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condition  of  Subjecting  himself,  in  all  things  relative  to  said  ne-w 

colony,  to  the  law  on  the  subject  of  the  18th  August,  1824.  i 

Which  I  coinmnnicate  to  your  excellency  by  order  of  the  president^ 

for  the  corresponding  effects.    God  and  liberty.    Mexico,  22d  April^ 

1828.  ' 

CANEDO. 

To  his  Excellency  the  Governor  of  the  State  of  CoahuUa  and| 

Tex&s. 


Representation  o/S.  F.  Austin  to  the  Governor  of  the  Stale. 

Citizen  Stephen  F.  Austin,  with  due  respect,  represents  that  his 
excellency  the  president  of  the  United  Mexican  States,  having  granted 
me  permission  to  colonise  the  ten  border  leagues  on  the  coast,  between 
La  Baca  and  San  Jacinto,  as  appears  by  the  official  letter  of  the  min- 
ister of  relations  dated  22d  April  last;  and  as  I  am  ready  to  com- 
mence the  enterprise  so  soon  as  I  receive  the  competent  authority 
from  the  government  of  the  state  of  Coahuila  and  Texas;  I  therefore 
solicit  your  excellency  to  authorise  me,  in  conformity  with  the  law 
on  the  subject,  to  colonise  the  land  comprehended  within  the  before 
mentioned  limits,  and  to  survey  and  divide  out  said  lands,  to  the 
colonists,  in  the  portions  prescribed  by  law,  and  to  issue  to  them  their 
titles  of  possession  and  property,  in  the  name  of  the  government  of 
this  state,  giving  to  me  the  term  of  six  years  to  complete  said  enter- 
prise, the  colonists  paying  the  expenses  of  the  surveying,  titles,  and 
possessions,  according  to  the  provisions  of  the  law;  I  also  ask  autho- 
rity to  select  and  take  for  my  own  proper  use,  benefit  and  property, 
th«  quantity  of  five  leagues  and  five  labors,  which  I  am  entitled  to  as 
empresario  agreeably  to  law,  for  each  one  hundred  colonists,  which  I 
'establish  within  said  limits,  governing  myself  in  all  things  by  the 
general  law  of  colonisation  of  18th  August,  1824,  and  the  state  law 
of  the  24th  March,  1825;  and  for  my  security  I  petition  that  your 
excellency  will  be  pleased  to  transmit  to  me  an  attested  copy  in  due 
form,  of  the  said  official  letter  of  his  excellency,  the  minister  of  rela- 
tions, of  22d  April  last,  and  of  this  petition,  and  of  the  authority 
which  your  excellency  may  think  proper  to  give  me  on  this  subject. 
Town  of  Austin,  2d  June,  1828. 

STEPHEN  F.  AUSTIN. 


Contract  between  the  Government  of  the  state  and  Muslin;  and 
appointment  of  the  latter  as  commissioner. 

In  the  city  of  Leona  Vicario  {Saltillo)  this  ninth  day  of  July  Ji828, 
His  Excellency  the  governor  of  the  State  of  Coahuila  and  Texas, 
having  examined  the  foregoing  petition  of  citizen  Stephen  F.  Austin, 
and  the  accompanying  documents  relative  to  the  colonisation  of  the 
border  lands,  situated  on  the  coast  of  the  Gulf  of  Mexico,  from  the 
La  Baca  to  the  San  Jacinto,  and  taking  into  consideration  the  merits 
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and  qiiaIi6cations  of  said  citizen  Stephen  )>*.  Austin,  has  thought  pro-, 
per  to  declare  on  said  petition  and  documents,  the  resolution  con- 
tained in  the  foUowhig  articles  and  conditions. 

Art.  1.  In  virtue  of  the  approbation  of  the  stipreme  government 
of  the  nation,  dated  22d  April,  of  the  present  year,  which  forms  a 
part  of  the  documents  in  this  matter;  the  government  of  this  state 
admits  the  project  of  colonisation,  presented  by  said  empresario,  so 
far  as  it  is  conformable  to  the  general  law  of  the  ISth  August,  1824, 
and  the  law  of  the  state,  of  the  24th  March,  1825,  both  of  them  on 
the  subject  of  colonisation,  and  I  hereby  designate  in  compliance  with 
the  8th  article  of  the  said  state  law,  the  territory  which  he  solicits, 
under  the  following  boundaries:  beginning  at  the  mouth  of  the  La 
Baca  on  its  left  bank,  thence  following  along  the  coast  of  the  Gulf  of 
Mexico  to  the  point  where. the  San  Jacinto  river  discharges  into  Gal- 
veston bay;  thence  following  up  the  left  bank  of  the  San  Jacinto 
river  ten  leagues  in  a  straight  line,  thence  westwardly  parallel  with 
the  coast  to  a  point  on  the  La  Baca,  ten  leagues  in  a  straight  line 
above  its  mouth,  thence  following  down  the  left  bank  of  said  La 
Baca  to  its  mouth,  at  the  place  of  beginning. 
k  Art.  2.  All  possessions  under  legal  titles  w  hich  may  be  found  within 

\m:  the  territory,  designated  in  the  preceding  article,  shall  be  respected 
i':  by  the  new  colonists,  and  the  said  empresario  is  hereby  charged  with 
.1?.        thefutfilment  of  this  duly. 

sir  Art.  3.  At  any  time,  in  case  the  government  should  need  any 

a :         tracts  of  land  which,  from  their  local  situation,  may  be  useful,  bene- 

1^^:         ficial,  and  proper,  for  the  construction  of  any  forts,  wharves,  or  public 

:'  warehouses,  for  the  defence  of  any  ports,  or  establishments  Of.  the 

public  administration,  the  empresario  shall  not  have  any  right  to 

;,T.         impede  the  occupation  of  any  such  lands  or  useful  points  which  may 

K :  be  selected  by  officers  appointed  by  the  government,  and  which  may 

be  necessary  for  any  objects  of  public  security  or  integrity  of  the 

territory,  although  they  may  not  be  comprehended  in  those  specified 

in  this  article. 

Art.  4.  Citizen  Stephen  F.  Austin,  having  the  confidence  of  the 
goveniment,  is  hereby  authorised  in  due  form  to  discharge,  at  the 
^  same  time,  both  the  obligations  of  empresario,  and  the  duties  and 

functions  of  commissioner  of  the  government,  in  the  establishment  of 
new  towns  and  settlements  in  the  before-mentioned  border  lands, 
which  are  the  subject  of  this  contract,  and  to  cause  said  lands  to  be 
surveyed  and  divided  out  to  the  colonists,  with  entire  conformity  to 
the  law,  on  the  subject  and  to  the  instructions  of  the  government^ 
which  will  be  separately  directed  to  him. 

Art.  5.  Inasmuch  as  the  said  empresario  has  not  clearly  expressed 

the  number  of  families  which  he  offers  to  introduce  on  said  border 

.  territory,  which  he  is  now  permitted  to  colonise;  it  is  necessary  that 

he  should  make  a  specific  declaration  to  the  government  as  to  this 

E articular,  or  whether  he  has  another  contract  of  five  hundred  fami- 
es  pending,  to  be  established  in  the  interior  of  the  country,  it  is  bis 
Vol.  I.— 80 
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wish  to  locate  a  part  of  them  in  said  border  territory,  as  appears  to 
be  indicated  by  his  represetitation  of  5th  June,  1826,  whatever  said 
Stephen  F.  Austin  may  determine  on  this  point  shall  be  considered  as 
inserted  in  this  article. 

Art.  6.  The  said  empresario  shall  have  the  right  to  receive  the 
lands  designated  in  the  12th  article  of  the  colonisation  law  of  this 
state  in  proportion  to  the  number  of  families  he  is  to  introduce,  and 
to  select  said  land  at  the  sites  or  situation  which  he  may  choose,  the 
titles  of  possession  for  said  lands  in  favor  of  the  said  empresario  shall 
be  delivered  by  the  first  alcalde  of  the  town  of  San  Felipe  de  Austin, 
who  is  hereby  commissioned  in  due  form  for  the  sole  purpose. 

Art.  7.  The  other  duties  and  obligations  of  citizen  Stephen  P. 
Austin,  as  empresario,  are  those  of  a  general  nature,  which,  although 
not  expressed  in  this  contract,  are  inserted  in  his  contract  for  five 
hundred  families,  extended  by  this  government  the  27th  of  April, 
1825,  all  of  which  shall  be  considered  as  herein  inserted. 

Art.  8.  If  is  duties  and  obligations  as  commissioner  of  the  govern- 
ment for  this  enterprise,  are  those  prescribed  by  the  law  of  colonisa- 
tion of  this  state,  of  the  24th  March,  1825,  and  by  the  instructions  to 
the  commissioner  approved  by  the  legislature  the  4th  of  September, 
1827,  and  by  which  all  his  operations  shall  be  governed  under  the 
responsibilities  therein  specified. 

'Art.  9.  The  certified  copy  in  due  form,  solicited  by  said  citizen 
Stephen  F.  Austin,  of  the  documents  on  this  subject,  and  of  this 
contract,  shall  be  delivered  to  him  attested  by  the  secretary  of  state, 
in  order  that,  should  this  contract  be  accepted  of  by  him,  said  Austin, 
it  shall  be  considered  as  concluded  and  perfected  from  the  date  of  his 
acceptation  thereof,  from  which  date  the  term  of  six  years  shall  be 
computed,  prescribed  by  law  for  the  introduction  of  the  families 
under  this  colonisation  enterprise. 

Art.  10.  The  salary  or  fees  corresponding  to  the  commissioner, 
shall  be  regulated  by  the  provisions  of  the  law  of  the  legislature  of 
the  state^  No.  62,  dated  15tliof  May  of  the  present  year. — Date  as 
above* 

J.  MARIA  VIESCA. 

JUAN  ANTONIO  PADILLA,  Sec'y  qf  State. 

Citizen  Juan  Antonio  Padilla,  secretary  of  the  state  of  Coahuila 
and  Texas.  I  certify  that  the  foregoing  is  literally  and  legally  copied 
from  the  originals,  which  are  on  file  in  this  office  under  my  charge. 

JUAN  ANTONIO  PADILLA, 

Secretary  of  State, 
Leona  Vicario^  \2th  Jult/j  1828. 


Acceptance  qf  the  foregoing  Contract  by  S,  F.  Austin. 

Having  examined  the  contract  which  his  excellency  the  governor 
of  the  state  of  Coahuila  and  Texas  has  thought  proper  to  comprise 
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in  ten  articles,  elated  in  the  city  of  Leona  Vicario,  9th  July,  1828,  for 
the  colonisation,  of  the  ten  border  leagues  on  the  coast  of  the  Gulf 
of  Mexico,  between  the  La  Baca  and  San  Jacinto,  in  Texas;  I, 
citizen  Stephen  F.  Austin,  declare  that  I  accept  of  the  said  contract, 
under  its  stipulations;  ieind  as  respects  the  fifth  article  of  the  same, 
which  requires  a  declaration  on  my  part  of  the  number  of  families 
which  I  engage  to  introduce,  in  virtue  of  said  contract,  I  hereby  de- 
clare and  offer  to  introduce  the  number  of  three  hundred;  it  being 
understood  that  I  am  to  receive  the  premium  land,  in  propprtion  to 
the  families  which  I  intrpdupe,  designated  for  empresarios,  in  the  li^th 
article  of  the  colonisation  law  of  the  state^  although  they  should  not 
amount  to  three  hundred,  if  they  exceed  one  bitndred  as  provided  in 
said  12th  article;  and  being  regulated  by  the  maximum,. established 
in  the  same  article  of  said  law,  and  by  the  contracts  entered  into  with 
the  govetnment,  by  me  on  the  d7th  April,  1825,  and  the  20th  Novem- 
ber, 1827.— God  and  t*iberty. — ^Town  of  Austin,  20th  July,  1828. 

STEPHEN  F.  AUSTIN. 
To  his  excellency  the  governor  of  the  state  of  Coahuila  and  Texas. 

Executive  Decree  on  the  above  Jlcceptation. 

Leona  VicariOy  2\st  Jlugusi,  1828. 
The  above  acceptation  is  added  to  the  documents,  and  a  copy  of 
it,  and  of  this  decree,  shall  be  transmitted  to  the  empresario  for  his 
security. 

VIESCA. 

JUAN  ANTONIO  PADILLA,  Sec'y  of  Slate. 

A  copy  from  the  original,  filed  with  the  respective  documents  in 
this  office  under  my  charge. — Leona  Vicario,  22d  August,  1828. 

JUAN  ANTONIO  PADILLA,  See'y  of  State. 


Instructions  to  the  Commissioner  appointed  by  the  Legislature 

of  the  State. 

Mxecutive  Department  of  the  State  of  Coahuila  and  Texas. 
Instructions  by  which  the  commissioner  shall  be  governed  in  the  par- 
tition of  lands  to  the  new  colonists,  who  may  establish  themselves 
in  the  state,  in  conformity  with  the  colonisation  law  of  the  24th 
March,  1825. 

Abt.  I.  It  shall  be  the  duty  of  the  commissioner,  keeping  in  view 
the  contract  which  an  empresario  may  have  entered  into  with  the 
government,  and  also  the  colonisation  law  of  the  24th  March,  scru- 
pulously to  examine  the  certificated  or  recommendations  which  foreign 
emigrants  must  produce  from  the  local  authorities  of  the  place  where 
they  removed  from,  accrediting  their  Christianity,  morality,  and  steady 
ba.bits,  in  conformity  with  the  5th  article  of  said  law^  without  which 
requisite  they  shall  not  be  admitted  in  the  colony. 
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Art.  2.  In  order  to  prevent  being  imposed  on  by  false  recoin- 
inendationsy  the  commissioner  shall  not  consider  any  as  scifficienC 
without  a  previous  opinion  in  writing  as  to  their  legitinmcy^from  the 
empresario,  for  which  purpose  they  AeAl  be  passed  to  him  by  the 
commissioner. 

Abt.  3.  The  commissioner  shall  administer  to  each  of  the  new 
colonists  the  oath  in  form,  to  observe  the  federal  constitution  of  the 
United  Mexican  states,  the  constitution  of  the  state,  the  general  laws 
of  the  nation,  and  those  of  the  state  which  they  have  adopted  for 
their  country. 

Abt.  4.  He  shall  issue  in  the  name  of  the  state  the  titles  for  land, 
in  conformity  with  the  law,  and  put  the  new  colonists  in  possession 
of  their  lands,  with  all  legal  formalities,  and  .the  previous  citation  of 
adjoining  proprietors,  should  there  be  any. 

Art.  5.  He  shall  not  give  possession  to  any  colonists  who  noay 
have  established,  or  who  may  wish  to  establish  themselves  within 
twenty  leagues  of  the  limits  of  the  United  States  of  the  north,  or 
within  ten  leagues  of  the  coast,  unless  it  should  appear  that  the  su- 
preme government  of  the  nation  had  approved  thereof 

Art.  6.  He  shall  take  care  that  no  vacant  lands  be  left  between 
possessions,  and  in  order  that  the  lines  may  be  clearly  designated,  he 
shall  compel  the  colonists,  within  the  term  of  one  year,  to  mark  their 
lines,  and  to  establish  fixed  and  permanent  comers. 

Art.  7.  He  shall  appoint,  under  his  own  responsibility,  the  sur- 
veyor^  who  must  survey  the  land  scientifically,  requiring  him  pre- 
viously to  take  an  oath  truly  and  faithfully  to  discharge  the  duties  of 
his  office. 

Art.  8.  He  shall  form  a  manuscript  book  of  paper  of  the  dd  stamp, 
in  which  shall  be  written  the  titles  of  the  lands  distributed  to  the 
colonists,  specifying  the  names,  the  boundaries,  and  other  requisites, 
and  leeal.  circumstances;  and  a  certified  copy  of  each  title  shall  be 
taken  from  said  book  on  paper  of  the  2d  stamp,  which  shall  be  deliv- 
ered to  the  interested  person  on  bis  title. 

Art.  9.  Each  settler  shall  pay  the  value  of  the  stamp  paper  used 
in  issuing  his  title  both  for  the  original  and  copy. 

Art.  10.  This  book  ^hall  be  preserved  in  the  archives  of  the  new 
colony,  and  an  exact  form  of  it  shall  be  Iransmitted  to  the  governnient, 
specifying  the  number  of  colonists,  with  their  names,  and  the  quantity 
of  land  granted  to  each  one,  distinguishing  that  which  is  farming  laud 
with  or  without  the  facilities  of  irrigation,  and  that  which  is  granted 
as  grazing  land. 

Art.  11.  He  shall  select  the  site  which  may  be  the  most  suitable 
for  ttie  establishment  of  the  town  or  towns,  which  are  to  be  founded 
agreeably  to  the  number  of  families  composing  the  colony,  and  keep- 
ing in  view  the  provisions  of  the  law  of  colonisation  on  this  subject. 

Art.  12.  After  selecting  the  site  destined  for  the  new  town,  he 
shall  take  care  that  the  base  lines  run  north  and  south,  east  and  west; 
and  he  will  designate  a  public  square  one  hundred  and  twenty  varas 
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OQ  each  side,  exclusive'  of  the  streets,  which  shall  be  called  the  /7rm- 
cipaljOr  conHiluiional  square^  ^ni  this  shall  be  the  central  point 
from  which  the  streets  shall  run/for  the  formation  of  squares  and 
blocks  in  conformity  with  the  model  hereto  annexed. 

Abt.  13.  The  block  situated  on  the  east  side  of  the  principal  square 
shall  be  destined  for  the  church,  curate's  house,  and  other  ecclesiastical 
buildings.  The  block  on  the  west  side  of  said  square  shall  be  desig- 
nated for  public  buildings  of  the  municipality.  In  some  other  suitable 
situation  a  block  shall  be  designated  for  a  market  square,  another  for 
a  jail  and  house  of  correction,  another  for  a  school  and  other  edifices 
for  public  instruction,  and  another  beyond  the  limits  of  the  town  for 
a  burial  ground. 

Abt.  14.  He  shall,  on  his  responsibility,  cause  the  streets  to  be  laid 
off  straight,  and  that  they  are  twenty  varas  wide,  to  promote  the 
health  of  the  town. 

Abt.  15.  Mechanics,  who  at  the  time  of  founding  a  new  town, 
present  themselves  to  settle  in  it,  shall  have  the  right  of  receiving  one 
lot  a  piece  without  any  other  cost  than  the  necessary  stamp  paper 
for  issuing  the  title,  and  the  light  tax  of  one  dollar  annually  for  the 
construction  of  the  ghurch. 

Art.  16.  The  lots  spoken  of  in  the  preceding  article  shall  be  dis- 
tributed by  lot,  with  the  exception  of  the  empresario,  who  shall  be 
entitled  to  any  two  lots  he  may  select. 

Aht.  17.  I'he  other  lots  shall  be  valued  by  appraisers  according  to 
their  situation,  and  sold  to  the  other  colonists  at  their  appraised  value. 
In  case  there  shouldbeanumberof  applicants  for  the  .same  lot,  owing 
to  its  situation  or  other  circumstances,  which  may  excite  competition, 
it  shall  be  decided  by  lot  as  prescribed  in  the  preceding  article;  the 
product  of  said  lots  shall  be  appropriated  to  the  building  of  a  church 
in  said  town. 

Abt.  la  He  shall,  iii  union  with  the  empresario,  promote  the  set- 
tlement of  each  town  by  the  inhabitants  belonging  to  its  jurisdiction, 
who  take  lots  in  it,  and  cause  them  to  construct  houses  on  said  lots 
within  a  limited  time  under  the  penalty  of  forfeiting  them. 

Abt.  19.  He  shall  form  a  manuscript  book  of  each  new  town,  in 
which  shall  be  written  the  titles  of  the  lots  which  are  given  as  a  dona- 
tion, or  sold,  specifying  their  boundaries  and  other  necessary  circum- 
stances, a  certified  copy  of  each  one  of  which  on  the  corresponding 
stamp  shall  be  delivered  to  the  interested  person  as  his  title. 

Art.  20.  He  shall  form  a  topographical  plan  of  each  town  that 
may  be  founded,  and  transmit  it  to  the  government,  keeping  a  copy 
of  it  in  the  said  register  book  of  the  colony. 

Art.  21.  He  shall  see  that  at  the  crossing  of  each  of  the  rivers  on 
the  public  roads,  where  a  town  is  founded,  a  ferry  is  established  at 
the  cost  of  the  inhabitants  of  said  town,  a  moderate  rate  of  ferriage 
is  established  to  pay  the  salary  of  the  ferryman  and  the  cost  of  the 
necessary  boats,  and  the  balance  shall  be  applied  to  the  public  funds 
of  the  town. 
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Art.  22.  In  places  where  there  is.no  towns,  and  where  ferries  are 
necessary,  the  colonists  who  may  be  settled  there  shall  be  charged 
with  the  establishment  of  the  ferry,  collecting  a  moderate  ferriage 
until  such  ferries  are.  rented  out  for  the  use  of  the  state.  Any  colonist 
who  wishes  to  establish  a  ferry  on  the  terms  above  indicated,  shall 
form  an  exact  and  certified  account  of  the  costs  which  he  may  be  at 
for  the  building  of  boats,  and  also  au  account  of  the  produce  of  the 
ferry,  in  order  that  when  said  ferry  is  rented  out  for  the  use  of  the 
state,  he  shall  have  a  right  to  receive  the  amount  of  said  expenses 
which  had  not  already  been  covered  by  the  produce  of  the  ferry, 
which  for  the  present  he  will,  collect. 

Art.  23.  He  shall  preside  at  the  popular  elections  mentioned  in 
the  40th  article  of  the  colonisation  law  for  the  appointnient  of  the 
ayuntamiento,  and  shall  put  the  elected  in  possession  of  their  offices. 

Art.  24.  He  shall  take  special  case  that  the  portions  of  land  granted 
to  the  colonists  by  articles  14, 15,  and  16^  shall  be  measured  by  the 
surveyors  with  accuracy,  and  not  permit  any  one  to  include  more 
land  than  is  designated  by  law,  under  penalty  of  being  personally 
xesponsible. 

Art.  25.  Should  any  colonist  solicit,  in  confprmity  with  the  17th 
article  oi  the  law,  an  aiigmentation  o(  land  beyond  that  designated 
in  the  preceding  articles,  on  account  of  the  size  of  the  family,  industry, 
or  capital,  he  shall  present  bis  petition  in  writing  to  the  commissioner, 
stating  all  the  reasons  on  which  he  founds  bis  petition,  who  shall 
transmit  it  to  the  governor  of  the  state,  together  with  his  opinion, 
for  which  ophiion  he  shall  be  responsible  in  the  most  rigid  manner, 
in  order  that  the  governor  may  decide  pn  the  subject 

Art.  26.  All  the  public  instruments,  titles,  or  other  documents 
issued  by  the  commissioner,  shall  be  written  in  Spanish,  the  memo- 
rials, decrees,  and  reports  of  the  colonists  or  empresarios,  on  any  sub- 
ject whatever,  shall  be  written  in  the  same  language,  whether  they 
are  to  be  transmitted  to  the  government,  or  preserved  in  the  archives 
of  the  colony. 

Art.  27.  All  public  instruments  or  titles  of  possession,  and  the 
copies  signed  by  the  commissioner,  shall  be  attested  by  two  assistant 
witnesses. 

Art.  28.  The  commissioner  shall  be  personally  responsible  for  all 
acts  or  measures  performed  by  him  contrary  to  the  colonisation  law, 
or  these  instructions. 

A  copy. — Saltillo,  September  4th,  1827. 

TIJERINA,     )  Secretaries  of  the 
AUCINIEGA,S      Legislature, 
A  copy,  JUAN  ANTONIO  PADILLA. 

Secretary  qf  State. 


BOOK  VI. 

FRENCH  ORDINANCES. 

TITLE  I. 

REVOCATION  DXB  GOKCBSBIONS  VOV  DliFRICIf  &E0* 

Lg  Rol  s'6tant  fait  rcpr^senter  en  son  Conseil  son  Edit  du  present 
inois,  par  lequel  sa  Majes(6  en  consequence  de  la  concession  et  de- 
mission des  intferess^s  en  la  Compagtiie  de  la  Nouvelie  France^  auroit 
Tepris  tons  les  droits  qui  lui  avoient  et6  accord6s  pat  le  Roideffiintyen 
consequence  du  traiti  du  vingt  neuf  Avril  Mil  six  cent  vingt  sept,  et 
ayant  ete  remontr6  k  sa  Majesty  que  I'une  des  principales  causes  que 
le  dit  pays  ne  s'est  pas  peupte  comme  il  auroit  &tk  a  desirer,  et  mSme 
que  plusieurs  habitations  out  k\k  detruites  par  les  Iroquois,  provient 
des  Concessions  de  grande  quantity  de  lorres  qui  ont  Itfe  accord6es  i 
tons  les  particuliers  habitans  du  dit  pays,  qui  n'ayant  jamais  €tk  et 
h'etant  pas  en  pouvoir  de  defricher,  et  ayant  etabli  leur  demeure  dans 
le  milieu  des  dites  terres,  ils  se  sont  par  ce  moyen  trouv^s  fort  eioign^s 
les  uns  des  autres  et  hors  d'etat  de  se  secourier  et  s'assister  et  m^me 
d'etre  secourus  par  les  officiers  et  soldats  des  garnisons  de  Quebec  et 
autres  places  du  dit  pays,  et  niSnie  il  se  trouve  par  ce  moyen  que 
dans  une  fort  grande  etenaue  de  pays,  le  peu  de  terres  qui  se  trouvent 
aus  environs  des  demeures  des  donataires  se  trouvaot  defrichtes,  le 
reste  est  hors  d'6tat  de  le  pouvoir  jamais  6tre.  A  quo!  fetant  n6cessaire 
de  pourvoir,  sa  MajestS  6tant  en  son  Conseil  a  ordonnfe  et  ordonne 
que  dans  six  mois  du  jour  de  la  publication  du  present  Arrit,  dans  le 
dit  pays  tons  les  particuliers  ainsi  habitants  dMcelui  feront  defricher 
les  terres  contenues  en  leurs  concessions,  sinon  et  k  faute  de  ce  faire, 
le  dit  temps  pass6,  ordonne  sa  Majeste,  que  toutes  les  terres  non  en 
friche,  seront  distribuees  par  nouvelles  concessions  au  nom  de  sa 
Majeste,  soit  aux  anciens  habitans  d'icelui,  soit  aux  nouvcaux.  Rfe- 
voquaut  et  annullant  sa  dite  Majestfe  toutes  concessions  des  dites  terres 
lion  encore  d6frichees  par  ceux  de  la  dite  Compagnie;  Mande  et  or- 
donne sa  dite  Majest6  aux  Sieurs  De  MSzi/^  Gouvemeur,  Evfeque  de 
Piirie^  et  Robert^  Intendant  au  dit  pays,  de  tenir  la  main  k  rex^cu- 
tion  ponctnelle  du  present  Arr6t;  mSme  de  faire  la  distribution  des 
dhes  terres  non  defrichtes,  et  d'en  accorder  des  Concessions  au  nom 
de  sa  dite  Majeste.  Fait  au  Conseil  d'  Etat,  le  Roi  y  etant,  le  vingt 
et  uniime  jour  de  Mars,  mil  six  cent  soixante  et  trois.  Signe,  de 
Lomerief  Mfzy,  Frunfoin  Eveque  de  Petree,  Rouer,  Villtray^  Ju^ 
chereau  de  Lafertfy  Ruelle,  Dauteuily  D'amaur^  Bourdon. 
Vol.  L— 81 
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TITLE  11. 

ARRET  PU  CONtBIL  D^ETAT  DU  ROI,  POUR  L*fiTABLI88BMEKT  DB  LA  COKPAOMIK 

DBS  INDBf  0CCIDENTALE8. 

Louis,  par  la  Grace  de  Dieu,  Roi  de  France  et  de  Navarre,  iL  tous 
presents  i  venir,  Sahit.  La  paix  dont  jouit  prisentement  cet  Etat, 
nous  ayant  donii^  lieu  de  nous  appliquer  an  r^tablissement  du  com- 
merce, nous  avono  reconnu  que  celtii  des  oolomeB  et  de  la  Navigatioa 
sont  les  seuls  et  veritables  moyens  de  le  mettre  dans  ViXdX  oil  il  est 
chez  les  etrangers^  pour  a  q^oi  parvenir  et  exciter  nos  suiets  k  former 
puissante  Conipagnie,  nous  leuravons  promis  de  si  grands avantages, 

Si'il  y  a  lieu  d'e$p6rer  que  tons  ceux  qui  prendront  quelque  part  j^bk 
oire  de  I'etat  et  qui  voudront  acqu^rir  du  bien  par  les  voies  botiora* 
Sles  et  legitimes,  y  entreront  t  rte  volontiers,  ce  que  nous  avons  reconnu 
avec  beaucoup  de  joie  par  la  Compagnie  qui  s'est  formee  depuisquel- 

Jues  mois  pour  la  terre  ferme  de  V^mirigue,  autrement  appellee 
^rance  6quinoctiale;  mais  comnne  il  ne  suffit  pas  A  cette  compagnie 
cle  se  mettre  en  possession  des  terres  que  nous  leur  accordona  et  lea 
JBiire  defricher  et  cultiver  par  les  gens  qui  v  envoyent  avec  graada 
frais,  si  elles  ne  se  mettent  en  6tat  d'y  ^taolir  le  commerce,  par  le 
moyen  duquel  les  Frangois  qui  s'habitueront  au  dit  pays  conununU 
quent  avec  les  naturals  habitants  en  leur  donnant,  en  6change  des 
denr^es  qui  croissent  dans  leur  pays^  les  choses  dont  ils  ont  besoin. 
II  est  aussi  absolunient  n4cessaire  pour  faire  ce  commerce  d'eqniper 
nombrede  vaiaseaux  pour  porter  journellement  les  dites  marchandises 
qui  se  d^bitent  au  dit  pays  et  rapporter  en  France  celles  qui  s'en  re* 
tirent,  ce  qui  n'a  point  M  fait  jusqu'i  present  par  la  Compagnie  ci- 
devant  forui6e  ayant  reconnu  que  ie  pays  de  Canada  a  6t4  abandonu6 
par  les  int6ress£s  en  la  Coujpagnie  qui  s^y  6toit  formte  en  mil  six  cent 
vingt  buit,  faute  d'y  envoyer  anmiellement  quelque  leger  secours,ce 
que  daus  les  Isles  de  V*dm€riqne  oik  la  facility  des  terres  y  a  aUiri  on 
grand  nombre  de  Francois,  ceux  de  la  Compagnie  i  laquelle  nous  les 
avions  concedes  en  I'ann^e  mil  &dx  cent  quarante-deux,  au  lieu  da 
s'appliquer  \  i'agrandissement  de  cette  Colonie  et  d'6tablir  danscette 
graude  Itendue  de  pays  un  commerce  qui  leur  du  etre  tres-avantageux:» 
se  sontcontentdsde  vendre  les  dites  Isles  k  divers  parHculiers,  lesquels 
s'6tant.8eulement  appliques  i  eultiver  les  terres,  n'ont  8ub8ist6  depuis 
ce  tems-14  que  par  les  secours  des  6trangers,  en  sorte  que  jusques  i 
present  ib  ont  seuls  profit^  du  courage  des  Frangois  qui  ont  les  pre* 
miers  decouvert  et  habits  lea  dites  (sles  et  du  travail  de  plusieurs  mil- 
liers  de  personnes  qui  ont  0ttlriv6  les  dites  .terres.  C'est  pour  ces 
considerations  que  nous  avons  repris  des  int6re8s6s  en  la  dite  Cons* 
pagnie  de  Canada  la  concession  qui  leur  avoit  bdk  accordte  du  dit 
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pays  par  le  feu  Roi  notre  trte  honort  Seigneur  et  pere  de  gioriense 
m^tnoiret  laquelle  iis  nous  out  volontairemenl  cedte  par  aete  en  ieinr 
assemblee  du  viiigNqaatrieme  F6vrier,  mil  six  cent  soixante  et  trois 
et  que  nous  avons  resolu  de  retirer  les  diles  Isles  de  V^^mirique  qui 
ODt  6t4  vendues  aux  dits  particnliers  par  la  dite  Conipagnie  en  rem^ 
boursant  les  propri6Caires  d'icelles  du  prix  de  leurs  acquisitions  etdes 
am6liorati0ns  qja*ils  y  auront  faites:  maia  conome  notre  intention  a 
^te  de  retirer  les  dites  Isles,  et  les  remettre  entre  les  mains  d*une  Com* 

{>agnie  qui  put  les  poss^der  toutes,  achever  de  les  peupler  et  y  faire 
e  commerce  que  les  Strangers  y  font  presentment,  nous  avons  estimft 
en  meme  terns  qu'il  6toit  de  notre  gloire  et  de  la  grandeur  et  ayantage 
de  l'6tat  de  former  une  puissante  Compagnie  pour  faire  tout  le  com- 
merce des  Indes  oocidentalesy  k  laquelle  nous  voulons  eono6dertoute$ 
les  dites  Isles,  celles  de  Cayenne  et  de  toute  la  terre  ferme  de  VJlnU* 
rique,  depuis  la  riviere  des  ^mazones  jusqu'jk  celle  d\Orignoe;  le 
Canada,  r^^eadie^  Isle.de  Terreneuve  et  autres  Isles  et  terre  ferme, 
depuis  le  Nord  du  dit  Pays  du  Canadfi  jusqu'A  la  f^irginie  et  Floride^ 
ensemble  toute  la  c5te  de  V^/rique  depuis  le  Cap  Veri  jusqu'au  Cap 
de  BoHf^^e^h'anee,  soit  que  les  dits  pays  nous  appartiennent  pour 
£tre  ou  avoir  et6  ci-devant  habitus  par  les  Fran9ois,  soit  que  la  dite 
Compagnie  s'y  6tabliisey  en  chassant  ou  soumettant  les  sauvages  on 
naturels  du  pays  ou  les  autres  natiofis  de  PEurope  qui  ne  sont  dans 
notre  alliance,  afin  que  la  dite  Compagnie  ayant  6tabli  de  puissantes 
Colonies  dans  le  dit  Pays,  elle  les  puisse  r6gir  et  gouveraer  par  ce 
mSme  esprit,  et  y  itablir  un  commerce  considerable  taut  avec  les 
Francois  qui  y  sont  ji  habitues  et  ceux  qui  s'y  habttueront  aprte, 
qu'avec  Indiens  et  autres  naturels  habitants  des  dits  pays  doiu  elle 
pourra  tirer  de  grands  avantages,  pour  eel  efiet  nous  avons  jug^  k 
propos  de  nous  aervir  de  la  dite  Compagnie  de  la  terre  ferme  de 
1'  ^mMgue;  laquelle  Compagnie  6tant  &}k  compost  de  beaueoup 
d'ini^resste  et  munie  de  beaueoup  de  vaisseaux,  pent  ais^ment  se 
mettre  en  6tat  de  former  celle  des  Indes  Occidentales  et  se  fortifiant 
de  tons  ceux  de  nos  sujets  qui  voudront  y  entrer,soutenir!cettegrande 
et  tollable  entreprise.  A  ess  causes  et  autres  bonnes  considerations 
k  ce  nous  mouvans,  savoir  faisons,  qu'aprte  avoir  fait  mettre  cette 
affaire  en  deliberation  en  notre  Conseil  oii  etoient  la  Reine  notre  trte 
honoree  Dame  et  M^re,  notre  trfes  cher  fr^ro  le  due  d'OrliitnSy  phi-* 
sieurs  Princes  et  autres  Gmnds  de  notre  dit  ConseiJ,  de  notre  certaine 
science,  pleine  puissamcp  et  autorite  Royale,  Nous  avons  par  le  present 
Edit,  etabli  et  eiablissons  une  Compagnie  des  Indes  Occidentales,  qui 
sera  composee  des  interesses  en  la  terre  ferme  de  I'^^m^rt^tt^et  autres 
nos  sujets  qui  voudront  y  entrer,  pour  faire  tout  le  commerce  qui  se 
pourra  faire  en  I'etendue  des  dits  pays  de  la  terre  ferme  de  VJimi^ 
rique^  depuis  la  Riviere  des  ^maxones  jusqu^A  celle  A*Orenocy  et 
Isles  apeliees  ^ntitkft,  possedees  par  les  Frangois  et  dans  le  Canada , 
r^cadie.  Isles  et  terre  ferme,  et  autres  Isles  et  terres  fermes  depuis 
le  nord  du  dit  Pays  de  Canada^  jusqu^i  la  Virginie  et  Floridti  en- 
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9emble  la  cdte  de  V^^friqm  depiiis  le  Cap  P^eri  jmqu'au  Cap  de 
Bonne- EapSrancej  tant  et  si  avatit  qn^elie  pourra  s^^tendre  dana  les 
terres  soit  que  les  dits  payn  nous  appartiennent  pour  6tre  ou  avoir  M 
oi-devant  habitus  par  les  Francois,  soit  que  la  dite  Compagnie  s'y 
4tablisse  en  chassant  on  soumettant  lesSauvages  ou  naUirels  habitam 
du  dit  Pays  ou  les  autres  nations  de  I'  Evropey  qui  ne  sont  dans  notru 
alliance,  lesquels  pays  nous  avons  conc6d6s  et  concMons^  la  dite 
Compagnie  en  toute  Seigneurie,  propri6l6  et  justice;  et  apr^  avoir 
examin6  les  articles  et  conditions  qui  nous  ont  itk  pr6sent6s  par  les 
int4ress6s  de  la  dite  Compagnie*  nous  les  avons  agrees  et  accord^s, 
agrtons  et  accordons  ainsi  qu'elles  sont  ins6r6es  ci-apr^: 

I.  Comme  nous  regardons  dans  I'^tablisseuient  des  dites  Colonies 
principalement  la  gloire  de  Dieu  en  procurant  le  saint  des  Indiens  et 
Sauvages,  auxquels  nous  d^irons  feire  connoitre  la  vraie  Religion,  la 
dite  Compagnie  presentement  4tablie  sons  le  nora  de  Compagnie  des 
Inden  Occideutales^  sera  obligfe  de  faire  passer  aux  pays  ci  dessus 
conc6d6s  le  nombre  d'Ecd^siastiques  n6cessaire  pour  y  precher  le 
Saint  Evangilc  et  instruire  ces  peuples  de  la  cr6ance  de  la  Religion 
Catholique,  Apostoliqne  et  Romaine,  comme  aussi  de  bStir  des 
Eglises  et  y  6tablir  des  Cures  et  Presbitftres,  dont  elle  aura  la  nomi- 
nation, pour  faire  le  service  Divin  aux  jours  et  heures  ordinaires  et 
administrer  les  Sacremens  aux  habitants,  lesquelies  Egiises,  Cures  et 
Presbit&rcs,  la  dite  Compagnie  sera  tenue  d'entretenir  d^cemment  et 
avec  honneur,en  attendant  qu'eile  les  puisse  fonder  raisonnablement, 
sans  toute  fois  que  la  dite  Compagnie  puisse  changer  aucan  des  dits 
Elcclesiastiques  qui  sont  \  present  6tablis  dans  le  dit  pays,sur  lesquels 
elle  aura  n^anmoins  le  mdme  pouvoir  et  autorit6  que  les  mdmes 
gouvemeurs  et  propri^taires  des  dites  Isles. 

II.  Que  la  dite  Compagnie  sera  compos6e  de  tous  ceux  de  nos 
sujets  qui  voudront  y  entrer  de  quelle  quality  et  condition  qu'ils  soient, 
sans  que  pour  cela  its  d6rogent  \  leur  noblesse  et  privil^e,  dont  nous 
les  dispensonsydans  laquelle  Compagnie  pnurront  pareillement  entrer 
les.6trangers  et  sujets  de  quelque  Prince  et  Etat  que  ce  soit. 

III.  Tous  ceux  qui  voudront  entrer  en  la  dite  Soci^e,  soit  Francois 
ou  Strangers,  y  seront  re9us  pendant  quatre  raois,  k  compter  du  pre- 
mier jour  de  Juin  de  la  pr^sente  ann4e,  pour  telle  somnoe  qui  leur 
plaira,  qui  ne  pourra  n6anmoins  §trc  moindre  de  trois  roiile  livres, 
apr^  lequel  tems  pass6  aucune  personne  n'y  sera  admise. 

IV.  Ceux  qui  mettront  dans  la  dite  Compagnie  depuis  dix  jusqn'i 
vingt  mille  livres,  soit  Francois  ou  6trangers,  pourront  assister  aux 
assemblies  g6n^rales,  et  y  avoir  voix  deliberative;  et  ceux  qui  met- 
tront vingt  mille  livres  et  audessus  pourront  6tre  ^lus  Directenrs 
g6u6raux  chacuo  k  leur  tour,  ou  selon  I'ordre  qui  sera  arr6t6  par  la 
dite  Compagnie;  et  acquerront  ceux  qui  seront  int6ress6sen  la  dite 
Compagnie  pour  vingt  mille  livres,  le  droit  de  Bourgeoisie  dans  les 
viiles  du  Royaume  oCi  ils  feront  leur  r6sidence. 

v.  Les  6tiangers,  qui  entreront  en  la  dite  Compagnie  poor  la  dite 
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somhie  de  vingt  mitle  lirres/seront  rfeput6s  Francois  et  regnicoles 
pendant  le  terns  qn'iis  denieoreront  et  seront  int6ress6s  pour  les  dites 
vingt  mille  livres  en  la  dite  Compagnie,  et  apr^  le  terns  de  vingt 
ann6e8  expire,  ils  jouiront  du  privilege  incommntablenient,  sans  autre 
besoin  d'autres  lettres  de  naturalit^;  et  tons  parents^  quoiqne  Stran- 
gers, leur  ponrront  suceSder  en  tous  les  biens  qu'ils  auront  en  c» 
.  Royaume;  lenr  dScIarons  que  nous  renongons  dte  i  present  potir  cet 
6gard  &  tous  droits  d'aubaine. 

VI.  Les  Officiers  qui  entreront  en  la  dite  Compagnie  pour  vingt 
miile  livres  seront  dispenses  dela  rteidence  ^  laquelle  Sa  Majesty  les 
oblige  par  la  declaration  du  mois  de  D^embre  dernier,  et  jouiront  de 
leiirs  gages  et  -droits  conime  s'ils  6toient  presents  au  iieu  de  leur 
residence. 

VI I.  Les  int6ress^  en  la  dite  Con>pagnie  pourront  vendre,  n6der 
et  transporter  les  actions  quails  auront  en  icelle,  ^  qui  et  ainsi  que  boo 
leur  semblera. 

VIII.  Sera  Stablie  en  la  ville  de  Paris  une  chambre  de  Direction 
g6n6rale,  composSe  de  neuf  Directeurs  gSnSranx,  qui  seront  6lus  par 
la  Compagnie,  et  dont  il  y  en  aura  du  moins  trois  de  Marchonds, 
leaquels  Directeurs  exerceront  la  dite  direction  pendant  trois  annSes, 
et  oi^  les  affaires  de  la  dite  Compagnie  reqnerroient  des  chambres  de 
direction  particulieres  dans  les  Provinces,  il  en  sera  6tabK  par  la  dite 
Compagnie,  avec  le  nombre  de  Directeurs  qu'elle  jugera  k  propoe, 
lesqneis  seront  pris  du  nombre  des  marchands  des  dites  Provinces,  et 
non  d'autres;  lesquels  dits  marchands  ponrront  itredans  les  dites  di-» 
rections  particulieres,  bien  qu'ils  ne  soient  int6resste  que  pour  dir 
mille  livres,  et  ne  ponrront  les  dits  Directeurs  g6n6ranx  et  partioaliers 
6tre  inquiSt^  eu  leurs  personnes  ni  en  leurs  biens  pour  raison  des 
affaires  de  la  dite  Compagnie. 

I X.  Sera  tenue  tous  les  ans  une  assembl^e  g6n6rale,  le  premier  jour 
de  Juillety  pour  d6lib6rer  sur  les  affaires  g^-nSrales  de  la  Compagnie, 
oik  tonsceux  qui  auront  voix  deliberative  ponrront  assister;  eh  laquelle 
assembiee,  seront  nommes  les  dits  Directeurs  gen6rauxet  particuliers, 
k  la  pluralite  des  voix;  et  comme  la  dite  Compagnie  ne  peiit  etre 
enti^reroent  formee  avant  le  premier  jour  d'Octobre  proehain,  sera  le 
quinzieme  du  dit  mois  fait  une  assembiee  generate  pour  la  nomination 
des  neuf  premiers  Directeurs  generaux,  dont  trois  sortiront  aprte  trois 
annees  expirees,  et  ^  leur  place  il  en  entrera  trois  nouveaux,  la  m^me 
chose  se  fera  I'annee  suivante  et  ainsi  toutes  les  annees  il  on  entrera 
et  sortira  pareil  nombre,  en  sorte  que  la  dite  Chambre  de  direction' 
generate  sera  toujours  composee  de  neuf  Directeurs,  savoir,  six  ancietis 
et  trois  nouveaux,  qui  exerceront  trois  annees  ii  la  reserve  des  neuf 
premiers  Directeurs,  dont  trois  exerceront  qnatre  annees  et  les  dits 
trois  autres  cinq,  afin  que  les  affaires  de  la  elite  Conipagnie  soient 
conduites  avec  plus  de  connoissance:  la  mSme  chose  se  pratiquera 
pour  selection  des  Directeurs  particuliers;  et  en  cas  de  raort  d*aucun 
des  Directeurs,  il  en  sera  eiu  d'autres  par  la  dite  Compagnie  au  dil 
jour  premier  de  Juillet 
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X.  Les  Secretaire  et  Caiesier  gkntnl  de  ]a  Compagnie  en  la  Ntm* 
veite  France  seront  noram^  par  icelle  k  la  plurality  des  voix^  et  ne 
ponrront  6tre  destitute  qii^en  la  vtAme  maniere. 

XL  Les  effets  de  la  dite  Compagnie^  ni  les  parts  et  portions  qat 
appartiendroat  aux  int^ressfo  en  iceiiey  ne  pourvont  §tre  saisis  pour 
nos  affaires,  pour  quelque  cause,  pr6texte  ou  occasion  que  ce  soit,  ni 
mSme  les  parts  qui  appartiendront  aux  Strangers,  pour  raison  ou  sous 
pr6texte  de  guerre,  reprfsaille  ou  autrement,  que  nous  poinrions  avoir 
contre  les  Princes  et  Ctats  dont  its  sont  sujets. 

XI f.  Ne  ponrront  pareillement  dtre  saisis  les  effets  de  la  dite  Com* 
pagnie  par  les  er6anciers  d'ancun  des  int^ress^s,  pour  raison  de  leiirs 
deues  particulieres,  et  ne  seront  tonus  les  Directeurs  de  la  dite  Soei^e 
de  faire  voir  I'^tat  des  d  its  effets,  ni  rendre  aucun  compte  aux  crian^ 
eiers  des  dits  int^resste,  sauf  aux  ditscr6anciers  ii  fiiire  saisir  et  arrSter 
entre  les  mains  du  Caissier  gfen^ral  de  la  dite  Compagnie,  ce  qui 
pourra  revenir  aux  dits  int6re$s6s  par  les  comptes  qui  seront  arrStes 
par  la  Compagnie,  auxquels  ils  seront  tenus  de  se  rapf»orter;  i  la 
charge  que  les  dits  saisissanis  feront  vendre  les  dites  saisies  dans  les 
six  mois  du  jonr  qu'elles  auront  kxk  faites,  aprte  lesquels  elles  seront 
nulles  et  comme  non  avenues,  et  la  dite  Compagnie  pleinement  d6- 
chargte* 

XIII.  Les  Directeurs  g€n6raux  de  Paris^  nommeront  les  officiers 
commandants,  et  oommis  n4cessaires  pour  le  service  de  la  dite  com* 
pagnie,  soit  dans  le  Royaume  ou  dans  les  pays  concMte;  et  ordonne- 
ront  des  adiats  des  marchandises,  ^uipements  de  vaisseanx,  paye* 
ments  de  gages  et  officiers  et  commis,  et  g6n£ralement  de  toutes  les 
cboses  qui  seront  pour  le  bien  et  utilit6  de  la  dite  Compagnie;  lesquels 
Directeurs  ponrront  agir  les  uns  en  I'absence  des  autres,  k  la  charge 
toutefois  que  les  ordonnances  pour  les  d^penses  seront  sign6es  au 
motns  par  quatre  des  Directeurs. 

XIV.  Les  comptes  des  Chambres  de  direction  particnliere  oudea 
Commissionaires  qui  seront  itablis  dans  les  Provinces  seront  rendus 
i  la  Chambre  de  direction  g6n4rale  k  PartJf^  de  six  mois  en  six  mois; 
et  cenx  de  la  dite  Chambre  de  direction  g6n6rale  de  Paris^  arrStis 
d'annSe  en  annfte;  et  les  profits  ]>artages,l  la  rfeerve  des  denx  pre- 
mieres annfes,  pendant  lesquelles  il  ne  sera  fait  aucun  partage;  les* 
quels  comptes  seront  rendus  k  la  maniere  des  marchands;  et  les  livres 

,de  raison  de  la  dite  Compagnie,  tant  de  la  dite  Direction  g6n6rale  que 
des  particulleres,  seront  tenus  en  parties  doubles,  auxquels  livres  sera 
ajoutfe  foi  et  justice. 

XV.  La  Compagnie  fera  seule,  k  I'exchision  de  tons  nos  autres 
sujets,  qui  n'entreront  en  icelle,  tout  le  commerce  et  navigation  dans 
les  dits  pays  concidte  pendant  quarante  ann^;  et  k  cet  eSet  nous 
faisons  defense  k  tous  nos  dits  sujets,  qui  ne  seront  de  la  dite  Com- 
pagnie, d'y  tt^gocier  k  peine  de  confiscation  de  leurs  vatsseaux  et 
marchandises,  applies bles  au  profit  de  la  dite  Compagnie,  &  la  reserve 
de  la  pSehe  qui  sera  libre  k  tous  nos  dits  sujets. 


Tif.  IL]    PEtaW^^HMni  dh  la  C^mpagnie  ^  Ind.  Occid       «8§ 

X VL  £t  pour  denser  roojren  4  \^  dite  Cbinp^gnte  de  flontenif  le^ 
graikles  d^penses  qu'elle  sera  obligee  de  faire  pour  I'eiHretian  de^ 
Colonies  et  du  grand  nombre  de  vaisseanx  qu^elle  envoyera  aux  dits 
pays  concMes:  Nous  promettons  i,  la  dite  Compagnie  de  Ini  fair« 
payer  pciur  chaeun  yoyage  de  ses  dits  vaisseaux,  qui  feront  ieurs 
^uipenients  et  cargaisons  dans  les  ports  de  franctj  iront  d6charge# 
ec  recbargeront  dans  les  dites  bks  et  terre  ferine  o^  les  colonies 
Frangoises  seroot  ^blies,  et  feront  leur  retour  dans  les  ports  dct 
Royaume,  trente  livres  pour  chaeun  tooneau  de  marchandises  qu'ila 
porteront  dans  les  dits  pays,  et  quarante  liVres  pour  eelles  qn'its  eii 
rapporteront  et  dtebargeronC,  ainsi  qu'il  est  dit,  dans  les  ports  dit 
Royaume;  dont^i  quelque  soinrae  quechaque  voyage  se  puisse  mon-«> 
ter,  nous  lui  avoos  fait  et  faisons  don,  sans  que  pour  ce  il  soil  besoin 
d'autres  iettres  que  la  presente  concession:  Voulons  et  ordonnonA 
que  les  dites  sprnmes  soient  payees  k  la  dite  Cotnpagnie  par  le  Garde 
de  notre  Tr6sor  Royal  sur  les  certifications  de  deux  des  Directeurs^  et 
pass6es  dans  ses  comptes  sans  aucune  difficult^. 

XVII.  Les  marchandises  qui  auront  fete  dfeclar^es  pour  ^re  com 
somm^s  dans  le  Royaume^  et  acquitt^es  des  droits  d^entr^e  et  que  la 
Compagnie  voudra  renyoyeraux  pay^  Strangers,  ne  payerent  aucnn^ 
droits  de  sortie,  non  plus  que  les  sucres  qui  auront  6t6  rafflnte  en 
France  J  dat)s  les  raffineries  que  la  Compagnie  fera  ^tablir,  lesqueb 
nous  d6chargeons  pafeiilement  de  tous  droits  de  sortie,  pourvu  quails 
soient  chargis  sur  des  vaisseaux  Francois  pour  fore  traosportis  bord 
du  Royaume. 

XVIII.  La  dite  Compagnie  sera  pareillement  exempte  de  tous 
droits  d'entr^e  et  sortie  sur  les  munitions  de  guerre^  vivres  et  autvei 
cboses  nteessaires  pour  I'avitaillement  et  armement  des  vaisseaux 
qu^elle  ^qnipera,  mime  de  tous  les  bois«  cordages,  goodron,  canons 
de  fer  et  de  fonte  et  autres  choses  qu'elle  fera  yenir  des  pays  6tran-* 
gers,  pour  la  construction  des  navires  qu'elle  fera  bfitir  en  France. 

XIX.  Appartiendront  k  la  dite  Compagnie,  en  toute  Seigneurie, 
propri6t6  et  justice,  toutes  les  terres  qu'elle  pourra  conqu^rii'  et  habiter 
pendant  les  dites  quarante  ann^es  en  I'feiendue  des  dits  pays  ci^levant 
exprimfes  et  concedes,  comme  anssi  les  Isles  de  VJlmiriquc  appellees 
Jintilles^  habitues  par  les  Frangois,  qui  ont  et6  vendues  4  pinsieurs 
particuliers  par  la  Compagnie  des  dites  Isles  formfee  en  1642,  en 
remboursant  les  Seigneurs  propri6taires  d^ioeiles  des  sommes  qu'ils 
ont  payees  pour  I'acbat,  conform&ment  i  leur  contrat  d'acquisition,  et 
des  ameliorations  et  augmentations  qu'ils  y  ont  faites  suivant  la 
liquidation  que  les  Commissiares  par  nous4ee  diput^,  et  les  laissant 
jouir  des  habitations  qu'ils  y  ont  ^bliesdepuis  Tacquisition  des  dites 

isles. 

XX.  Tons  lesquels  pays,  isles  et  terres,  places  et  forts,  qui  peuvent, 
y  avoir  h\k  construits  et  etablis  pur  nos  sujets,  Nousavons  donnfe,  oc- 
troy6  et  cono6d6,  donnons,  octroyons  et  conc6dons  4  la  dite  Compag- 
nie pour  en  jouir  i  perp^tuitd  en  toute  propri6t6,  seigneixrie  et  justice; 
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ne  fi^us  r^r^Qt  autre  droits  ni  devoir  qoe  laseoie  Foiet  Hommage- 
lige,  que  ta  dite  Compagnie  sera  tenue  de  nous  rendreeti  nossacces- 
seurs  Hoisi  i.  cbaque  mutatioa  de  Roi  avec  uue  Couroniie  d'or  du 
poids  de  treiite  marcs. 

XXL  Ne-sera  teuue  la  dile  Compagnie  d'aucuo  remboorsemetit 
pi  dedommagement  envers  ies  compagtiies  aoxquellos  nous  ou  nos 
pr^decesseurs  Rois  out  couo6d6  Ies  dites  terres  et  isles,  nous  diargeaut 
d'y^  satisfaire  «i  aUcnn  leur  est  du,  auquel  eSei  nous  avons  r6voqu4  eC 
r6voquons  a  leur  ^ard  toutes  Ies  concessions  que  nous  leur  en  avons 
accoid^s;  auxquelles,  en  terns  que  besoin,  nous  avons  subrog^  la  dite 
Compagnie  pour  jouirde  lout  le  oonteuu  en  icelle,  aiiisiet  comme  si 
elles  Anient  pariiculierement  exprim^es. 

XXIIy  Jouira  la  dite  Compagnie  en  quality  de  Seigneur  des  dites 
terres  et  isles,  des  droits  Seigneuriaux  qui  y  sont  pr^ntement  6iablis 
sur  Ies  habitants  des  dites  terres  et  isles,  ainsi  qu'ils  se  levent  i  pr6sent 
par  Ies  Seigneurs  proprietaries,  si  ce  n'est  que  la  Compagnie  trouve 
II  propos  de  Ies  commuer  eu  autres  droits  pour  lesoulagement  des  dits 
habitants. 

XXllL  La  dite  Compagnie  pourra  vendre  ou  inf^oder  Ies  terres, 
soit  dans  Ies  dites  isles  et  terres  fermes  de  VJimMqnej  ou  ailleurs 
dans  Ies  dits  pays  conc6d6s,  i  tels  cens,  rentes  et  droits  Seigneuriaux 
qu'elle  jugera  bon,  et  i  telies  persooues  qu'elle  trouvera  ^  propos. 

XXIV*  Jouira  la  dite  Compagnie  de  toutes  Ies  mines  et  minieresy 
caps,  golfes,  ports,  havres,  fleuves,  rivieres,  isles  et  islots,  6tant  dans, 
l'6tendue  des  dits  pays  conc6d6s,  sans  Stre  tenue  de  nous  payer  pour 
raifion  des  dites  mines  et  minieres  aucuns  droits  de  Souverainete^  des* 
quels  nous  lui  avons  fait  don. 

XXV.  Pourra  la  dite  Compagnie  faire  conetruire  des  forts  en  tons 
Ies  lieux  qu'elle  jugera  n6oessaires,  pour  la  defense  du  dit  pays,  faire 
fondre  canons  k  nos  armes,  andessous  desquelles  elle  pourra  faire 
mettre  celles  que  nous  lui  acoordons  ci^pr^  Faire  poudre,  foixlre^ 
boulets,  forger  armes,  et  lever  gens  de  guerre  dans  le  Royanme,  pour 
envoyer  au  dit  pays,  eu  prenaut  notre  permission  en  la  forme  ordi« 
naire  et  aecoutum^e. 

XXVI.  La  dite  Compagnie  pourra  aussi  itablir  tels  Gonvemeura 
qu'elle  jugera  a  propos,  soit  dans  la  terre  fermc,  par  Provinces  ou  d^ 
partmeuis  scares,  soit  dans  Ies  dites  Isles,  lesquels  Gouverneurs  nous 
seront  nomm^s  et  pr^sentfe  par  lea  Directeurs  de  la  dite  Compagnie 
pour  leur  Stre  exp4di6  nos  provisions;  et  pourra  la  dite  Compagnie 
Ies  destituer  toutes  fois  et  quantes  que  bon  lui  semblera,  et  en  etuhlir 
d'autres  en  leur  place,  auxquols  nous  feront  pareiliement exp6dier  nos 
letcres  sans  aucune  difficulte,  en  attendant  l'exp4dition  desquelles, 
ils  pourront  commander  le  tems  de  six  mois  ou  un  an  au  plus  sur  lea 
commissions  des  directeurs. 

XXVII.  Pourra  la  dite  Compagnie  arraer  et  6quiper  en  guerre 
tel  nombre  de  vaisseaux  qu'elle  jugera  k  propos,  pour  la  defense  dee 
dits  Pays  et  sdret^  du  dit  Commerce,  sur  lesquels  vaisseaux  elle  pourra 
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mettre  tel  nombre  de  canons  de  fonte  qne  bon  ]ni  semblera,  arbo- 
rer  le  Pavilion  blanc  avec  les  armes  de  France,  et  6tablir  tels  Capi* 
taines,  Officers,  Soldats  et  Matelots  qu'elle  trouvera  bon,  sans  que  les 
dits  vaisseaux  puissent  6tre  par  nons  employ^,  soit,  k  I'occasion  de 
quelque  guerre  ou  autrement,  sans  le  consentement  de  la  dite  Com- 
pagnie. 

XX  VIII.  S'il  est  fait  ancane  prise  par  les  vaisseaux  de  la  dite  Com- 
agnie  sttr  les  ennemisde  I'^tat  dans  les  mersdes  Pays  conc6d6s,  elles 
ui  appartiendront  et  seront  jug6es  par  les  Officiers  qui  seront  6tablis 
dans  le  lieu  des  dits  Pays  o^  elles  pourront  6tre  men6esplus  commo- 
dement,  suivant  les  Ordonnances  de  la  Marine,  nous  r^rvant  sur 
icelles  le  droit  de  i'Amiral,  lequel  donnera  sansdifficult6  les  commis- 
sions et  cong^  pour  la  sortie  des  dits  vaisseaux  des  ports  de  France. 

XXIX.  Pouriu  la  dite  Compagtiie  trailer  de  paix  et  alliance  en  no- 
tre  nom  avec  les  Hois  et  Princes  des  Pays  oO  elle  voudra  fa  ire  ses  ha- 
bitations de  Commerce,  et  convenir  avec  eux  des  conditions  et  des 
trait^s,  qui  seront  par  nous  appronir^;  et  en  cas  dMnsulte,  lear  decla- 
rer la  guerre,  les  attaquer  et  se  d6fendre  par  la  voie  des  armes. 

XXX.  Et  en  cas  qtie  la  dite  Compagnie  fut  trouble  en  la  posses- 
sion des  dites  terres  et  dans  le  Commerce  par  les  ennemis  de  notre 
6tat,  nous  promettons  de  la  d6fendre  et  assister  de  nos  armes  et  de  nos 
vaisseaux  i  nos  frais  et  dfepens. 

XXXI.  Pourra  la  dite  Compagnie  comme  Seigneurs  haut-jnsticiers 
de  tout  les  dit  pays,  itablir  des  Juges  et  Officiers  partout  od  besoin 
sera  et  oH  elle  trouvera  k  propos,  de  les  d6poser  et  destituer,  qnand  bon 
lui  semblera,  lesquels  connoitront  de  toutes  affaires  de  justice,  police, 
commerce  et  navigation  tant  civiles  qne  criminelles;  et  oA  il  sera  be- 
soin d'etablir  des  Conseils  souverains,  les  Officiers  dont  ils  seront  com- 
pos6s,  nous  seront  noxnm^s  et  pre3ent6es  par  les  Directeurs  gen^raux  de 
la  dite  Compagnie;  et  sur  les  dites  nominations  les  provisions  seront 
exp6(]i6es. 

XXXII.  Pourra  la  dite  Compagnie  prendre  pour  ses  armes  ua 
Ecusson  en  champ  d' Azur,  sem6  de  fleurs  de  lys  d'or  sans  nombre, 
deux  Sauvages  pour  support  et  une  Couronne  trefl6e;  lesqnelles  armes 
lui  conc^dons  pour  s'en  servir  dans  ses  sceaux  et  cachets,  et  que  nous 
lui  permettons  de  mettre  et  apposer  aux  Mifices  publics,  vaisseaux, 
canons  et  partout  ailleurs  oQ  elle  jugera  i  propos.  • 

XXXIII.  Seront  les  Juges  6tablis  en  tous  les  dits  lieux,  tenus  de 
jngcr  suivant  les  Loix  et  Ordonnances  du  Royaume,  et  les  Officiers 
de  suivre  et  se  conformer  k  la  coutume  de  la  pr8vdt6  et  vicomtft  de 
Paris,  suivant  laquelle  les  habitants  pourront  coutracter  sans  que 
I'on  y  puisse  introduire  ancune  autre  coutume  pour  6viter  la  diversity. 

XX  aI  V.  £t  pour  favoriser  d'autant  plus  les  habitants  des  dits  pays 
conc6d6s,  et  porter  nos  sujets  k  s'y  habituer,  nous  voulons  que  ceux 
qui  passeront  dans  les  dits  pays,  jouissent  des  m6mes  liberty  et  fran- 
chises que  sMIs  6toient  demeurant  en  ce  Royaume,  et  que  ceux  qui 
nattront  d'eux,  et  des  sauvages  convertis  k  la  foi  CathoKqoe,  Apos- 
toUque  et  Romaine  soient  census  et  r^putis  r^^nicoles  et  naturals 
Vol.  L— 82 


> 


632  An^l  du  Conseil  dCEiat  dn  Rmipow      [  Book  VL 

Francois,  et  comiiie  tela,  capables  de  toutes  successions,  doDs,  l^s  et 
autres  dispositions,  sans  Stre  obliges  d'obtenir  aucunes  leltres  de  na« 
turalit6,  et  que  les  artisans  qui  auront  exerc6  leur  art  et  metier  au  dit 
Pays  pendant  dix  ann6es  cons6cutives,  en  rapportant  certificats  d^ 
Officiers  des  lieux  ou  ils  auront  derneur^,  attest^^  des  Gouverneurs,  et 
certifies  par  les  directeurs  de  la  dite  Compagnie,  soient  reputes  maitres 
de  chefs  d*<Buvres  en  toutes  les  villes  de  notre  Royaume  oik  ils  von* 
dront  8'6tablir  sans  aucune  exception. 

XXXV.  Permettons  i^  la  dite  Compagnie  de  dresser  et  arr^ter  tela 
Statuls  et  R^glements  que  bon  Ini  semblera  pour  la  condiiite,  et  di- 
rectio/i  de  ses  affaires,  tant  en  Europe  que  dans  les  dits  Pays  con- 
o£d6s;  lesquels  Statuts  et  R^glements  nous  confirmerons  par  lettres 
patentes,  afin  que  les  int^ressls  de  la  dite  Compagnie  soient  obligte 
de  les  observer  selon  leur  forme  et  teneur,  sous  les  peines  porties  par 
iceux,  que  les  contrevenants  subiront  comme  arr6t  de  cour  souveraine. 

XXXVI.  Tous  diff6rents  entre  les  Directeurs  etint^resste  en  la  dite 
Compagnie  ou  intiressto d*associ6s,« vec  autres  associte,pour raisoo  des 
affairesd'icelle,seront  jug^si  I'amiable,  par  trois  autres  Directeurs dont 
9eraconvenu,etoCl  les  parties  n'en  voudroientconvenir  il  en  sera  nomm6 
d'Office,sur  le  champ,par  les  autres  Directeurs,  pour  juger  I'affaire  dans 
le  mois;  et  oii  les  dits  arbitres  ne  rendroient  letir  jugement  dans  le  dit 
terns;  il  en  sera  nomm6  d'autres,  afin  d'arr6ter  par  ce  moyen  la  suite 
des  proc^  et  divisions  qui  pourroient  arriver  en  la  dite  Compagnie, 
auquel  jugement  les  parties  seront  tenues  d'acquiescer  comme  si 
c'6toit  arrSt  de  Cour  souveraine,  k  peine  contre  les  contrevenants  de 
perte  de  leur  capital  qui  toumera  au  profit  de  I'acquiescant. 

XXXVIL  Et  au  regard  des  prdcte  et  difficult^s  qui  pourroient 
naitre  entre  les  Directeurs  de  la  dite  Compagnie  et  les  particuliers  non 
int^ress^  pour  raison  des  affaires  d'icelle,  seront  jug6set  terminus  par 
les  Juges  consuls  dont  les  sentences  et  jugements  s'ex6cuteront  sou- 
verainement  jusqu'a  la  somme  de  mille  livres,  et  audessus  de  la  dite 
somme  par  provision,  sauf  Pappel  pardevant  les  Juges  qui  en  devront 
connoitre. 

XXXVIH.  Et  quant  aux  matieres  criminelles  dans lesquelles  anciin 
de  la  dite  Compagnie  sera  partie,  soit  en  demandant,  ou  defendant, 
eiles  seront  jugtes  par  les  Juges  ordinaires,  sans  que  pour  queique 
cause  que  ce  soit,  le  criminel  puisse  attirer  le  civil,  lequel  sera  jug6 
comme  il  est  dit  ci-dessus. 

XXXIX.  Nesera  par  nous  accord^  aucunes  lettres  d'Etat,  ni  de 
ripit,  Evocation  ou  sur  stance  k  ceux  qui  auront  achate  des  effets  de 
la  Compagnie,  lesquels  seront  contraints  au  payement  de  ce  qu'ils 
devront  par  les  voies  et  ainsi  quails  y  seront  obliges. 

XL.  Apres  les  dites  quarante  annies  expirees,  s'il  n*est  jug6  k  pro- 
pos  dc  continuer  le  privilege  du  commerce,  toutes  les  terres  et  Isles 
que  la  Compagnie  aura  conquises,  habit6es  ou  fait  habiter,  avec  les 
droits  ei  dus  Seigneuriaux  et  redevan^es  qui  seront  dus  par  les  dits 
habitants,  lui  demeureront  k  toute  perpettiit6  en  toute  pn>pri6t6, 
Seigneurie  et  justice,  pour  en  faire  et  disposer  ainsi  que  bon  loi  seni* 
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blera,  comme  de  son  propre  heritage,  comme  anssi  des  forts^  armes, 
et  munitions,  meubles,  ustencils,  vaisseaux  et  marchaudises  qu'elle 
aura  dans  le  dit  Pays,  sans  pouvoir  y  dtre  troubl6e,  ni  que  nous  puis- 
8ons  retirer  les  dites  terres  et  Isles  pour  quelque  cause,  occasion  et 
pr6texte  que  ce  soit,  k  quoi  nous  avons  renonc6  dte  k  present,  k  con- 
dition que  la  dite  Compagnie  ne  pourra  vendre  les  diies  terres  k  au- 
cuns  Strangers  sans  notre  permission  expresse. 

XLL  Et  pour  faire  connoitre  k  la  dite  Compagnie  comme  nous 
d6sirons  la  favoriser  par  tous  moyens,  et  contribuer  de  nos  d6niers  k 
son  ^tablissetHent  et  a  Tachat  des  vaisseaux  et  marchandises  dont  elle 
a  besoin  pour  envoyer  au  dit  Pays;  nous  promettons  de  fournir  le 
dixieme  de  tous  les  fonds  qui  seront  fails  par  la  dite  Compagnie,  etce 
pendant  quatre  ann6es,api^  lesquelles  la  dite  Compagnie  nousrendra 
la  dite  somme,  sans  aucuns  int^rets;  et  en  cas  que  pendant  les  dites 
quatre  anu6es  elle  souffre  quelque  perte,  en  la  justifiant  par  les  comp- 
tes,  nous  coiisentons  qu'elle  soit  prise  sur  les  d^niers  que  nous  aurons 
avan^^s;  si  mieux  nous  ne  voulons  laisser  le  dit  dixieme  ainsi  par 
nous  avanc6  dans  la  caisse  de  la  dite  Compagnie,  encore  pour  autres 
quatre  annies,  le  tout  sans  aucun  intferSt,  pour^tre  i  la  fin  des  dites 
huit  ann^es  fait  un  compte  g6n6ral  de  tous  les  etfets  de  la  dite  Com- 
pagnie; et  en  cas  qu'il  se  trouve  de  la  perte  du  fonds  capital  nous 
consentons  que  la  dite  perte  soit  prise  sur  le  dixieme  jusques&la  con- 
currence d'iceliii. 

XLIL  En  attendant  que  la  dite  Compagnie  soit  enti^rement  form^e, 
ce  qui  ne  pent  £tre  qu^aprte  le  terns  accord^  a  toutes  personnes  d'y 
entrer,  ceux  qui  y  seront  pr6sentement  int6re$s6s,  nommeront  six 
d'entrV.ux  pour  agir  dans  les  afiaires  de  la  dite  Compagnie  et  trav- 
ailler  incessamment  k  faire  6qniper  les  vaisseaux,  et  aux  achats  des 
marchandises  qu'il  convient  d'envoyer  dans  le  dit  Pays;  auxquels  Di- 
recteurs  ceux  qui  voudront  entrer  en  la  dite  Compagnie,  s'adresserout; 
et  ce  qui  aura  6t6  g6r£  et  n^gocife  par  eux,  sera  approuv6. 

XLIIL  Toutes  lesquelles  condition  ci-dessus  exprim6es  nous  pro- 
mettons ex&^uter  de  notre  part  et  faire  executor  partout  od  besoin 
sera  et  en  faire  jouir  paisiblement  la  dite  Compagnie  sans  que  pendant 
le  tems  de  la  dite  concession  il  puisse  y  6tre'apport6  auctine  diminu- 
tion, alteration  ni  changement. 

Si  dounons  en  mandament  k  nos  amez  et  fibinx  Conseillers  les  gens 
tenans  notre  Cour  de  Parlement  et  Chambre  des  Comptes  k  Parin^ 
que  ces  pr^ntes  ils  fassent  lire,  publier  et  registrer,  et  le  contenu  en 
icelles,  garder  et  observer  selon  sa  forme  et  teneur,  sans  souffrir  qu'il 
y  soit  contrevcnu  en  aucune  sorle  et  maniere  que  ce  soit,  car  tel  est 
notre  plaisir.  Et  afin  que  ce  soit  chose  ferme  et  stable  &  toujours, 
nous  avons  fait  mettre  notre  seel  k  ces  dites  pr^sentes,  sauf  en  autre 
chose  notre  droit  et  I'aulrni  en  toutes.  Donn^  k  Paris  an  mois  de 
Mai,  Pan  de  grtce  mil  six  cent  soixante  et  quatre,  et  de  notre  R^ne 
le  vingt  deuxieme.  (Sign6)  LOUIS. 

Et  plus  bas  par  le  Roi  De  Lionne^  et  k  cdt6  visa  Siguier,  et  scell6 
du  grand  Sc6au  de  cire  verte  eu  lacs  de  sole  rouge  et  verte. 
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TITLE  III. 

ARRST  OU  C0N8EIL  D^tTAT  DO  KOI  POVB  RITRAKCHSR  LA  VOmfi  DEf 

COltCBSSIONS. 

Le  Roi  6tant  inform^  que  tous  ses  sujets  qui  out  pass6  de  I'ancienne 
eu  la  Nouvdle  France  out  obtenu  des  concessions  d^ine  tr^  graude 
quaiUit6  de  terres  le  long  des  Rivieres  du  dit  Pays,lesqjH^Ilesils  n'ont 
pu  d6fricher  4  cause  de  la  trop  grande  6tendue  ce  qui  iucommode 
les  autres  habitans  du  dit  pays,  et  mSme  empeche  que  d'autres 
Francois  n'y  passent  pour  s'y  habituer,  ce  qui  6tant  entierenient 
contraire  aux  instructions  de  sa  Majesty  pour  le  dit  pays  et  k  Tappli- 
cation  qu'elle  a  bien  voulu  donner  depuis  huit  ou  dix  ann6es  pour 
augmenter  les  colonies  qui  y  sont  ^tablies,  attendu  qu'il  ne  se  trouve 
qu'une  partie  des  terres  le  long  des  Rivieres  cultiv^es,  le  resie  ne 
P6tant  point,  et  ne  le  poavant  6tre  i  cause  de  la  trop  grande  6tendue 
des  dites  concessions  et  de  la  foiblesse  des  propri6taires  d'icelles.  A 
quoi  6tant  n6cessaire  de  pourvoir,  Sa  Majesty  6tant  en  son  Conseil,  a 
ordonn6  et  ordonne  que  par  le  Sieur  Taion^  Conseiller  en  ses  Conseils, 
latendant  de  la  Justice,  Police  et  finances  au  dit  pays,  il  sera  fait 
line  declaration  precise  et  exacte  de  la  quality  des  terres  conc^6es 
aux  principaux  habitants  du  dit  pays,  du  nombre  d'arpents  ou  autre 
mesure  usitte  du  dit  Pays  qu'eiles  contiennent  sur  le  bord  des  Ri- 
vieres et  au  dedans  des  terres, du  nombre  de  personnes  et  de  bestiaux 
propres  et  employes  i  la  culture  et  au  d6frichement  d'icelles,  en  coa- 
s6quence  de  laquelle  declaration  la  moiti^  des  terres  qui  avoient  6xk 
conc6d6es  auparavant  les  dix  dernieres  ann6es  sera  retranch^  des 
concessions  et  donn^e  aux  particuiiers  qui  se  presenteront  pour  ies 
cultiver  et  d&fricher.  Ordonne  Sa  Majesty  que  les  prdonnances  qui 
seront  faites  par  le  dit  Sieur  Talon  seront  ex4cut6es  selon  leur  forme 
et  teneur,  souverainement  et  en  dernier  ressort  conime  jugenaents  de 
cour  sup4rieure,  Sa  Majest6  lui  attribuant  pour  cet  effet  toutes  coors, 
jurisdictions  et  connoissance;  Ordonnant  en  outre  Sa  Majesty  que  le 
dit  Sieur  Talon  donnera  les  concessions  des  terres  qui  auront  6t6  aind 
retranch^es  i  de  nouveaux  habitants,  i  condition  toutefois  qu'ils  les 
d6fricheront  enti^rement  dans  les  quatre  premieres  ann^es  suivantes 
et  cons&^utives,  autrement  et  i,  faute  de  ce  faire,  et  le  dit  terns  pass£, 
les  dites  concessions  demeureront  nulles.  Enjoint  Sa  Majesty  an 
Sieur  Comte  de  Fronlenac,  Gouverneur  et  Lieutenant  66n6ral  au 
dit  pays,  nos  officiers  du  Conseil  Souverain  d'icelui  de  tenir  la  main, 
ik  I'exScution  du  present  arr^t,  lequel  sera  ex6cut6  nonobstant  oppo- 
sition et  emp^hement  quelconque.  Fait  au  Conseil  d'Etat  du  J(oi, 
la  Reine  y  etant,  tenu  k  St.  Germain  en  Laye,  le  quatrieme  jour  de 
Juin  mil  six  cent  soixante  douze. 

(Sign6)  CoLBE&T. 
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Mandemeni  ei  Ordre  du  Kci  sur  PtArrU  ci-dtssna. 

Lonis  par  la  grSce  de  Dieu  Roi  de  France  et  de  Navarre:  A.notre 
ani6  et  ftal  le  Sieiir  de  Comte  fSrontenac,  Gouverneur  et  notre  Lieute- 
nant 64n6ral  en  Canada  et  aux  Officiers  dii  Conseil  souverain  6tabli  i 
Qv6bec,  Salut.  Par  l^arrfet  dont  Pextrait  est  ciattach6  sous  le  con- 
trescel  de  notre  Chancellier  de  ce  jourd'hni,  donnfe  en  noire  Conseil, 
d'Etat,  nons  avons  ordonn6  que  par  le  Sleur  Taion^  Conseillet  en 
notre  Conseil  Intendant  de  justice,  police  et  finances  an  dit  Pays,  il 
tera  fait  une  declaration  precise  et  exacte  de  la  quantity  de  terres 
concM^es  aux  principaux  habitants  du  dit  pays,  du  nombre  d'arpents 
ou  mesure  usitte  qu'elles  contiennent  sur  la  bord  des  nvieres  et  an 
dedans  des  terres  da  nombre  des  personnes  et  des  bestiaux  propres 
et  employes  ^  la  culture  et  au  defrichement  d'icelles,  en  consequence 
de  laquelie  declaration  la  moitie  des  terres  qui  anront  fete  conc6dfees 
auparavant  les  dix  dernieres  ann^es  seront  retranchees  des  concessions 
et  donn6es  aux  noureaux  particuliers  qui  se  presenteront  pour  les 
cnltiver,  et  que  les  Ordonnance^  qui  seront  faites  par  le  dit  Sieur 
Thlon  seront  execut6es  selon  leur  forme  et  teneur  souverainement  et 
en  dernier  ressort,  comme  Cour  superienre;  lui  en  attribuant  d  cette 
fin  toute  cour,  jurisdiction  et  coiinoissance,  et  ordonnant  en  outre 
qu'il  donnera  des  concessions  des  terres  qui  auront  fei6  ainsi  retran- 
ch6es  k  de  nouveaux  habitants,  k  condition  toutefois  qu'ils  les  d^fri- 
cheront  enticement  dans  les  quatre  premieres  ann^es  suivantes  et 
consecutives,  autrement  et  k  faute  de  ce  faire,  et  le  dit  temps  pass6, 
les  dites  concessions  demeureront  nulles:  A  ces  causes,  Nous  vous 
mandons  et  ordonnon^par  ces  pr^sentes  de  tenir  la  main  k  l'ex6cution 
du  dit  arrSt  et  k  tout  ce  qui  sera  fait,  r^gie  et  ordonue  par  le  dit  Sieur 
Talon  en  consequence,  commandons  au  premier  notre  huissier  ou 
sergent  sur  ce  requis  de  faire  pour  son  enti^re  execution  tous  actes  et 
exploits  necessaires  sans  autre  permission.  Car  tel  est  notre  plaisir, 
donnei  St.  Germain  en  Laye,  ce  quatri^me  jour  de  Juin  Pan  de  grSce 
mil  six  cent  soixante  douze,  et  de  notre  Rfegne  le  trenti^me. 

(Signe)  MARIE  THERESE. 


TITLE  IV. 

ARRET  POtK  RBTRAKCHER  LES  CONCB99I0N8  DB  TROP  GRANDE  ATENDVE  BT 

FOUR  YAIRB  UN  RECBN8EMENT. 

Le  Roi  ayaut  et6  informe  que  tous  lessujets  qui  ont  passe  del'an- 
cienueen  la  Nouvel/e  France,  ontobtenu  des  concessions  d'une  tres 
grandc  quantite  de  terre  le  long  des  Rivieres  du  dit  Pays,  lesquelles  lis 
n'ont  pn  defricher  k  cause  de  la  trop  grande  etendue,  ce  qui  incom* 
mode  les  autres  habitant^du  dit  pays;  et  mSme  empdche  que  d'autres 
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Frangois  n'y  passent  pour  s*y  habiteur^ce  qtuitant  entierement  con* 
traire  aux  intentions  de  Sa  Majesty  pour  le  dit  pays  et  k  I'application 
qu'elle  a  bien  voulu  donner  depuis  huit  ou  dix  annees,  pour  augmenter 
les  Colonies  qui  y  sent  ^tablies,  atlendu  qju'il  ne  se  trouve  qn'une  par* 
tie  desterres  le  long  des  rivieres  cuittv6es,  ie  reste  ne  Petaot  point,  et  ne 
le  pouvant  6tre  ^  cause  de  la  trop  grande  6tendue  des  dites  conces- 
sions, et  de  la  foiblesse  des  propri6taires  d'icelles,  i  quoi  4tant  n6ces- 
saire  de  pourvoir,  Sa  Majest6  en  son  Conseil,  a  ordonn6  et  ordonne^ 
que  par  le  Sieur  Duc/iesneau^  Conseiller  en  son  Conseil  et  Intendant 
de  la  Justice^  Police  et  Finances  au  dit  Pays,  il  sera  fait  une  declara- 
tion precise  et  exacte  de  la  qualit6  des  terres  conc6d6es  aux  princi* 
paux  habitants  du  dit  pays,  du  nombre  d'arpens  ou.autres  mesures 
usit6es,  du  dit  Pays,  qu'elles  contiennent  sur  ie  bord  des  rivieres  et  au 
dedans  des  terres,  du  nombre  de  personnes  et  de  bestiaux  propres  et 
employes  a  la  culture  et  au  d^frichement  d*  icelles;  en  consequence  de 
laquelle  declaration  la  moiti^  des  terres  qui  avoient  ktk  conc6dee8  au* 
paravant  les  dix  dernieres  anntes  et  qui  ne  se  trouveront  derrich6es 
et  culti v6es  en  terres  labourables  ou  en  pr^s,  sera  retrancli6e  des  con* 
cessions  et  donn^e  aux  particuliers  qui  se  presenteront  pour  les  cuhi* 
rex^ei  les  defricher.  Ordonne  Sa  Majeste  que  les  ordonnances  qui 
seront,  faites  par  le  dit  Sieur  Duchesneau  seront  executtes  selon  ieur 
forme  et  teneur,  souverainenient  et  en  dernier  ressort,  comme  jnge* 
ment  de  cour  superieure.  Sa  Majesty  Ini  attribuant  pour  cet  eSet 
toute  cour,  jurisdiction  et  connoissance.  Ordonne  en  outre  Sa  Majesty 
que  le  dit  Sieur  Duchesneau  donne  par  provision  les  concessions  des 
terres  qui  auront  6te  ainsi  retranche6e,  i  de  nouveaux  habitants,  k 
condition  toutefois  qu'ils  les  defricheront  entierement  dans  les  quatre 
premieres  ann^es  suivantes  et  consecutives,  autrement  et  k  faute  de 
ce  faire,et  le  dit  terns  passe,  les  dites  concessions  demeureront  nulles; 
Enjoint  sa  Majeste  au  Sieur  Comte  de  Frontenac,  Gouvemeur  et 
Lieutentant  G6ner^l  pour  Sa  Majeste  au  dit  pays,  et  aux  officiersdu 
Conseil  Souverain  d'icelui,  de  tenir  la  main  i  l'ex6cution  du  present 
Arret,  lequel  sera  execute,  nonobstant  opposition  et  empechements 
quelconques.  Fait  au  Conseil  d'Etat  du  Roi,  tenu  au  camp  de  Lr/* 
ting  pr^  NamuTy  Ie  quatrieme,  Juin,  mil  six  cent  soixante  et  quinze. 

(Signe)  COLBXBT. 

Mandement  du  Roi  sur  P^rrii  ci-deasus. 

LoiTis  par  la  grace  de  Dieu,  Roi  de  France  et  de  Navarre:  A  noire 
ame  etfeal  le  Sieur,  Comte  de  Fron/en^e,  notre  Gouverneuret  Lieu- 
tenant General,  en  la  Noune/le  France^  et  k  nos  ames  et  feaux  les 
Officiers  du  Conseil  Souverain  au  dit  pays,  Salut  Ayant  par  I'Ar* 
ret,  dont  Pextrait  est  ci-attache,  sous  ie  contrescel  de  notre  Chancel- 
lerie  ce  jourd'hui  donne  en  notre  Conseil  d'Etat,  nous  y  etantcommis 
et  depute  le  Sieur  Duchesneau^  Conseiller  en  nos  Conseils,  Intendant 
de  Justice,  Police  et  Finances  au  dit  pays  aux  fins  d'icelui.  Nona 
vous  mandons  et  ordonnons  par  ces  presentes,  signees  de  notre  main, 
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« 
de  tenir  la  main  sk  Pex6cution  dii  dit  Arr£t,  lequel  nous  voulons  6tre 
ex6cnt6;  commandons  au  premier.huissier  ou  sergent,  surce  requi^,  de 
faire^pour  son  entiere  execution,  touscommandenientSySoinmations  et 
autres  actes  et  exploits  n^cessaires,  sans  autre  permission.  Car  tel  est 
notre  plaisir.  Donni  an  Camp  de  Luting  pr^  NasmiiVy  le  cinqui- 
eme  jour  de  Juin;  Tan  de  grSoe  mil  six  cent  soixante  et  quinze  et  de 
notre  r^gne  le  vingt  troisieme. 

(Sign6)  LOUIS. 

Et  plus  basypar  le  Roi,  Colbert.    Et  scell6  du  grand  Sceau  de  cire 
jaune  et  contrescell6. 

R6gistr6pour  etre  ex4cut6  suivant  I'Arr^t  de  ce  jour,  k  Qt/ehec^hVk 
Conseil,  le  vingt  et  unienie  Octobre,  mil  six  cent  soixante  et  quinze, 

(Signfc)  PjfiuvBET. 


TITLE  V. 

JUSTRANCHBSnSNT    DS8   C0NCSS8ION8   DB   TROP  ORANDX    ^TXNDVE,  ST   ORDRK 

D^EN  DlSPOSERt  OCTOBRE  1679. 

Vu  par  le  Roi  6tant  en  son  Conseil,  I'ArrSt  rendu  en  icelui  le  qua- 
trienie  Juin  1675,  portant  que  par  le  Sieur  />t/cAtf j/ieat/,  Conseiller  en 
son  Conseil,  Intendant  de  la  Justice,  Police  et  Finances  en  Canada, 
ii  sera  fait  une  Declaration  praise  et  exacte  de  la  quality  des  Terres 
C0Dc6d6e8  aux  principanx  habitants  du  pays,et  du  nonibre  d'Arpens 
ou  autres  mesures  y  usit^s,  qu'elles  coniiennent,  en  consk[uence  de 
laquelle  Dtelaration  la  moiti4  des  Terres  qui  avoient  6t6  concM^es 
aiiporavant  les  dixdernieres  ann6es  etqui  ne  se  trouveront  d^frich^es 
et  cnltivtes  en  tcrre  labourable  ou  en  pr^  sera  retrancfa^e  des  Con- 
cessions etdonnfe  aux  particuliers  qui  sepr^nteront  pour  lesd^fricher 
et  cultiver,  la  Declaration  faite  en  consequence  par  le  dit  Sieur 
JOucheaneaUj  contenant  P6tendue  de  chacune  Concession  et  le  nombrc 
d'arpents  qui  en  est  d6friche  et  habite,  par  laquelle  il  paroit  que  ces 
Concessions  sont  d'une  si  grande  etendue.  que  la  plus  grande  partie 
est  demeuree  inutile  aux  proprietaires,faute  d'hommes  et  de  bestiaux 
pour  les  defricher  et  mettre  en  valeur:  Et  Sa  Majeste  consid^rant 
que  les  terres  qui  restent  ^  conc^der  dans  le  dit  Pays  sont  les  moins 
commodes  et  plus  diflSci'es  i  cultiver  pour  leur  situation  «t  eioigne* 
ment  des  Rivieres  navigables,  ensorte  que  ceux  de  ses  Sujets  qui  pas- 
sent  au  dit  Pays  perdent  la  pens^e  d'y  demenrer  et  s'y  etablir  par 
oette  seule  raison,  ce  qui  est  tr^  prejudiciable  au  bien  et  ^  I'augmen- 
tation  de  cette  Colon ie,  k  quoi  etant  n6cessaire  de  pourvoir,  Sa  Majest6 
etantenson  Conseil  a  ordonne  et  ordonneque  TArr^t  rendu  en  icelui 
le  quatre  Juin  1675  sera  Execute  selon  sa  forme  et  teneur,  et  en  cons6* 
quence  declare  le  quart  des  terres  concedees  avant  l'ann6e  mil  six 
cent  soixante  cinq,  qui  ne  sont  pas  encore  defiridiees  et  cnltitees  dhs 
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k  present,  retranch6  enx  propri^taires  et  posciessenTsd'icelles,  Orionne 
de  plus  Sa  Majest6  qu'a  I'avenir  il  sera  pris  chacime  ann^e  k  com- 
mencer  I'ann^e  procimine  roil  six  cent  quatre-vmgt,  la  vingtieme 
partie  des  terres  faisant  partie  des  dites  Concessions  qui  ne  se  trouTe- 
rontdefrichfees,  pour  ^tre  distribu^  aux  Sujetsde  Sa  Majesty  habitans 
du  dit  Pays  qui  sont  en  6tat  de  les  cultiTer,ou  aux  Frangois  qui  pas* 
seront  au  dit  Pays  pour  s*y  habituer,  Enjoint  Sa  Majest6  au  Sienr 
Comte  de  Frontenac^  Gouvernenr  et  Lieutenant  G^n^ral  et  au  dit. 
Sieur  Duckesneau^AQ  tenir  la  main  k  Pex^cutiondu  present  AtrSt,  et 
de  proc^er  k  la  distribution  et  nouvelle  Concession  des  dites  terres, 
suivant  le  pouvoir  k  eux  donn6  par  LiCttres  Patentes  du  vingt  Mai 
1676.  Fait  au  Conseil  d'Etat  du  Roi,  Sa  Majesty  y  6tanty  tenu  k  Si. 
Germain  en  Litycj  Ic  neuvieme  jour  de  Mai  mil  six  cent  soixante 
dixneu£ 

(Sign6)  CoLBEXT. 

Mandemeni  du  Hoi  pour  Pexicuiion  de  PJirrei  ei-^essus. 

Louis  par  la  Grace  de  Dieu,  Roi  de  France  et  de  Navarre,  A  nos 
Amks  et  Ffeaux  Conseillers,  Ic  Sieur  Comte  de  Fronienac,  Gouver- 
nenr etnotre  Lieutenant  G6n6ral  au  Pays  de  Canada j  et  Duchesneau 
Intendant  de  Justice  Police,  et  Finances  au  dit  Pays,  Salut.  Par 
PArrSt  dont  I'extrait  est  ci-atlachfe,sous  le  contre-scel  de  notre  Chan- 
cellerie  ce  joord'hui  rendu  en  notre  Conseil  d'Etat,  Nous  y  ^nt. 
Nous  avons  ordonn6  que  celui  du  quatre  Juin  1675  sera  ex6cut6  selon 
sa  forme  et  teneur,  et  en  cons^uence  d4clar6  le  quart  des  terres  oon- 
cM6es  avant  I'ann^e  mil  six  cent  soixante  cinq,  qui  ne  sont  pas 
encore  d^frichfes  et  cultivies  d^  k  present,  retranchi  aux  propri^taires 
et  possesseurs  d'icelles,  et  qu'i  I'avenir  il  sera  pris  chacune  ann^e,  k 
commencer  I'ann6e  prochaine  mil  six  cent  quatre-vingt,  la  vingii^ne 
partie  des  tenes  faisant  partie  des  dites  Concessions  qui  ne  se  trouye- 
ront  dfefrichies,  pour  ^re  distributes  k  nos  Sujets  habitans  du  dit 
Pays,  ou  aux  Francois  qui  passeront  au  dit  Pays,  pour  s'y  babituer. 
A  cEs  CAUSES,  Nous  vous  Mandons  et  Ordonnons  de  tenir  chacon  ^ 
votre  6gard  la  main  k  l'ex6cntion  du  dit  ArrSt  et  de  proc4der  k  la  dis- 
tribution et  nouvelle  Concession  des  dites  terres,  suivant  le  pouvoir  ^ 
vous  donn6  par  nos  Lettres  Patentes  du  vingtieme  Mai  1676.  Com- 
mandons  aux  premiers  nos  Huissers  ou  Sergens  sur  ce  requis  de  sig- 
iiifier  ledit  ArrSt  k  tons  qu'il  appartiendra,  jk  ce  qu'il  n'en  pr6tendent 
cause  d'ignorance,  et  faire  pour  Tentiere  execution  d'icelui  tons  Com- 
mandemens,  Sommations  et  autres  Actes  et  exploits  requis  el  n6ces- 
saires.  Voulons  qu'aux  Copies  du  dit  ArrSt  et  des  presentes  dQraent 
coUationn^es  par  Pun  de  nos  Am6set  F6aux  Conseillers  et  Ster^taires 
Foi  soit  ajout^e  comme  k  I'original.  Car  tel  est  notre  plaisir. 
Donn6  k  SL  Germain  en  Laffe,  le  neuvieme  jour  de  Mai,  Pan  de 
Grace  mil  six  cent  soixante  dixneuf,  et  de  notre  R^gne  la  trente 
sixieme. 

(Sign6)  LOUIS. 

.  Et  pitta  bas  par  le  Roi^  Cousrt. 
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Et  scelifes  da  grand  Sceau  en  cire  jaune^  et  oontre««ceU6e8. 
R6gistr6es  suivant  I'ArrSt  de  ce  joar  k  Quibec  le  dernier  Oetobre, 
mil  six  cent  soiicante  dixnenf. 

(Signfe)  Peutret. 


TITLE  VI. 

ABRBT  ^Vl  CONriRMB  LE8  CONCBSSIONS  VAirXS  PAR  MONSIEUR  LB 
OOUVERNEUa  ET  1ION8EIONE0R  l'iNTENDANT,  DEPU18  LB  12  OCTO- 
BREy  1676,  J08QU'aU  5  SEPTEMBRB,  1679. 

Vu  PAR  le  Roi  6tant  en  son  Qonseil,  sur  Lettres  Patentes  de  Sa 
Maje8t6  du  vingt  Mai,  16769portant.pouvoir  au  Sieur  Comte  de 
FrontenaCj  Gouverneur  et  Lieutenant  G6n6ral  pour  sa  Majest6  en 
Canada y  et  au  Sieur  Duchesneau^  Intendant  de  Justice,  Police  et  Fi- 
nances au  dit  Pays,de  donner  conjointement  les  Concessions  des  terres 
tant  aoz  anciens  habitants  du  dit  Pays  qu'4  ceux  qui  s'y  viendront 
haUtuer  de  nouveau,  k  condition  que  les  Concessions  leur  seroot  re- 
presentees dans  l'ann6e  de  leur  date  pour  Stre  confirmees,  et  que  les 
terres  concedees  seront  defrichees  et  mtses  en  valeur  dans  les  six 
ann^es  du  jour  de  leurs  concessions  k  peine  de  nullite;  les  dites  Lettres 
rtg;i8tr6es  au  Conseil  Souveratn  du  Canada  le  dixneuf  Octobre,  1676, 
Et  i'Etat  des  Concessions  faites  par  le  dit  Sieur  Comte  de  Front enae 
conjointement  avecle  dit  Siexxx  DuchesneaUy  depuis  le  douzieme  Oc« 
tobre  1676,  jusques  etcompris  le  cinquieme  Septembre,  1679,  des 
Fiefs,  Terres,  I^es  et  Rivieres  aux  nomra6s  Pierre  de  Joybert^  Da* 
moiselle  de  Soulange  et  de  Mareon^  Sandin^  de  la  Valliere^y  de 
Repeniigny^  Bertkierj  Damoiselie  Marie  Jinne  Juchereau^  veuve  de 
Sieur  de  la  Combe^de  Bieancourtj  Marie  Ouillemette  Robert  veuve 
du  Sieur  Cotdllardy  Damoiselie  Couillardy  Nicholae  Rouaeelot  d\i]& 
Pruisier^  Noel  LangloiSy  Franfoie  Beltanger^  d^^mourej  Dee* 
thaxifourj  Crevier,  de  ffercAeree,  Bizarre^  Bomain  Becquet^  de 
Bojfuinetj  Jacques  de  la  Lande^  Louie  Jolliet^  Nicholas  Jtichereau 
de  St.  Denya  pour  Joseph  Juchereau  son  fils,  Jindre  de  Chaume^ 
^ntoinne  Cadde,  Charles  Marquis^  Jean  Levrard  et  aux  Superienrs 
et  Elcciesiastiques  de  St.  Sulpice  de  Paris,  et  sa  Majeate  voulant  con- 
firmer  les  dites  Concessions,  afin  d'en  rendre  la  jouissance  paisible  et 
perpetuelle  aux  d6nommes  ci-dessus,  leurs  hoirs  et  ayants  cause,  oui 
le  rapport  du  Sieur  Colbert,  Conseiller  ordinaire  du  Roi  en  son  Coo- 
aeil,  a  confirm6  et  confirme  les  Concessions  faites  aux  dits  deJoybert, 
Bandin,  de  la  Valliere,  de  Repentigny,  Berthier,  veuve  la  Combe, 
de  Becancourt,  veuve  Couillard,  Geneveive  Couillard,  Bousselot, 
jAi9igloiSnBellanger,d'^mours,  Desehav/our,Crevier,de  Vercheres, 
Bizare,  Beequet,  de  Boyuinet,  Lalande,  Jolliet,  de  St.  Denys  pour 
Vol.  L— 83 
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Joseph  Juchereau  son  fits,  de  Ckaumej  Caddi,  Marqvis^  Levrard  et 
Sup6rieurs  et  Eccl6siastiqiies  du  S^minaire  de  Paris  par  le  dit  Sieur 
Comte  de  Fronlenuc^  conjoinlement  avec  le  dit  Sieur  Duchesneau^ 
ordonne  qu'ils  eii  jouirotit  leurs  hoirs  et  ayant  canse  en  la  forme  et 
maniere  port6es  par  les  actes  de  Concessions,  m^me  le  dit  Langlois^ 
ses  hoirs  et  ayant  cause,  de  la  maison  qu'il  a  fait  bStir,  sans  pouvoir 
^tre  troubles  en  la  possession  et  jouissauce  pour  quelque  cause  et 
occasion  que  ce  soit,  ^  la  charge  de  d^fricher  et  meitre  les  terres  ^eux 
conc6d6es  en  valeur,  dans  six  anntes,  ^  compter  du  jour  des  dites 
Concessions,  4  peine  de  nullit6  d'icelles,  et  aussi  ^  la  charge  de  payer 
les  redevances  dont  elles  seront  exp6di6es.  Veut  sa  Majest6  que  le 
pr^nt  ArrSt  avec  les  dites  Concessions  soient  enr6gistr6s  en  son  Con- 
seil  Souverain  de  la  Nouve/le  France,  s^ant  en  la  ville  de  Quebec, 
pour  y  avoir  recours  en  cas  de  besoia.  Fait  au  Conseil  d'Etat  du 
Roi,  sa  Majest6  y  6tant,  tenu  ^  FoniainebleaUy  le  vingt-neuvieme 
Mai,  mil  six  cent  quatrevingt 

(Signfe)  COI.BJBRT. 

Mandement  du  Roi  sur  Parrel  ci-desstis, 

Louis  par  le  grdce  de  Dieu,  Roi  de  France  et  de  Navarre:  A  nos 
am6s  et  f6aux  Conseillers  en  nos  Conseils,  Gouverneur  et  notre  Lieu* 
tenant  General  en  Canada,  le  Sieur  de  Frontenac,  et  le  Sieur  />if- 
ehesneatt,  Intendant  de  Justice,  Police  et  Finances  au  dit  Pays,  et  k 
nos  am6s  et  feaux  Conseillers  les  gens  tenant  notre  Couseil  Souverain 
en  la  Nouveile  France,  s^ant  en  notre  Ville  de  Quibec,  Salut.  Par 
TArr^t  dont  I'extrait  est  ct*attach6  sons  ie  contrescel  de  notre  Chan- 
oellerie  ce  jourd'hui  donn6  en  notre  Conseil  d'Etat,  nousy  6tant,  nous 
avons  confirm^  les*  Concessions  faites  aux  nommis  de  Joyberl,  Ran^^ 
diUy  dt  la  VaUiert,  de  Repentigny,  BertAier,  veuve  La  Combe,  de 
Becancourf,  veuv^e  Couillard,  Oenevitve  Couiilard,  Rousseioi, 
Langlois^  Bel  lunger,  d*  Amours,  Deschatt/our,  Crevier,de  Vercheres, 
Bizare,  Becquet,  de  Boyuinet,  Lalande.  Jolliet  de  Si,  Denis,  pour 
Joseph  Juchereau  son  fils,  Dechaume,  Caddi  Marquis,  Levrard  et 
Sup6rieurs  et  Eccl6siastiques  du  SSminaire  de  SL  Sulpice  de  Paris, 
par  le  Sieur  Comte  de  Fronlenac  conjointement  avec  le  dit  Sieur 
Duchesneau;  et  en  cons^uenco  avons  ordonn6  et  ordonnons  qu'ils 
en  jouiront,  leurs  hoirs  et  ayaiis  cause  en  la  fora>e  et  maniere  port6es 
par  les  actes  de  Concession,  mgme  le  dit  Langlois,  ses  hoirs  et  ayans 
cause  de  la  maison  qu'il  a  fait  bStir,  sans  pouvoir  etre  troubles  en  la 
possession  et  jouissauce,  &  la  charge  de  d6fricher  et  raettre  les  dites 
terres  4  eux  concM6es  en  valeur  dans  six  anntes  ii  compter  du  jour 
des  dites  concessions,  h  peine  de  nullity  d'icelles,  et  a  lachai^  aussi 
de  payer  les  redevances  dont  elles  seront  charg^es.  Mandons  k  nos 
dits  am6s  et  f6anx  les  gens  tenant  notre  Conseil  Souverain  de  la 
Nouveile  France,  s6ant  en  la  Ville  de  Qaibec,  d'y  faire  enrfegistrer  le 
present  ArrSt  pour  I'ex6cution  duquel  nous  commandotis  k  i'un  des 
Huissiers  de  notre  dit  Conseil  de  faire  tons  exploits  et  actes  n^cessaires 
sans  demander  autre  permission.    Car  tel  est  notre  plaisir.     Domi6 
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i  Foniainebleau  1e  vragt-neuvietne  Mai,  Tan  de  grfice  mil  six  cent 
quatreviugt  et  de  notre  Ri^gue  le  trente-huitieme. 

(Sigiife)  LOUIS. 

Et  plus  bas,  par  le  Roi,  Colbsrt.    .Et  SC6116  du  grand  Sceau  en 
cire  jaune  et  contresceU& 

R6gi$tr6  suivan't  I'Arrdt  de  ce  jour,^  Quebec  le  vingtqnatrieme 
Octobre^  mil  six  cent  quatrevingt. 

(Sign6)  PsuYRBT* 


TITLE  VII. 

» 

IBTTKaS  PATENT  IN  FORM  OF  A  PROOLAIIATION  FOR  THB  X8TABLI8RHBNT  OF  A 
TRADltVQ  COMPANT  BY  THB  STYLE  OF  **  WB0TBRII  COMPANY/'  PUBLISHED  IN 
PARIS  IN  THE  MONTH  OF  AUGUST,  1717. 

Lewis,  by  the  grace  of  God,  of  France  and  Navarre  King,  to  all 
to  whom  these  our  present  letters  shall  come,  Grbxtino: 

From  th*e  time  of  our  accession  to  the  crown,  we  have  been  suc- 
cessfully engaged  in  establishing  good  order  in  our  finances,  and  in 
reforming  the  abuses  which  bng-protracted  wars  had  caused  in  them; 
nor  have  we  paid  less  attention  to  the  restoration  of  the  trade  of  our 
sQbjects  which  contributes  to  their  prosperity  as  much  as  the  good 
administration  of  our  finances.  But  having  taken  cognisance  of 
the  state  of  our  colonies  situated  in  the  northern  parts  of  America, 
we  have  remained  satisfied  that  they  were  so  much  the  more  in  need 
of  our  protection.  M.  Anthony  Crozat,  to  whom  the  late  King,  oar 
most  honored  lord  and  great  grandfather,  had,  by  letters  patent  of  the 
month  of  September,  1712,  granted  the  privilege  of  exclusive  trade 
in  our  government  of  Louis^iana,  having  humbly  prayed  that  we 
might  allow  him  to  resign  it,  which  we  did  allow  him  by  the  order 
of  our  comicit  of  the  23d  of  the  present  month  of  August,  and  the 
contract  made  with  Messrs.  Aubert,Neret  and  Gayot,  on  the  10th  of 
May,  1706,  for  the  trade  in  beaver  of  Canada,  expiring  at  the  end 
of  the  present  year;  We  have  thought  fit,  for  the  good  of  our  service 
and  the  advantage  of  both  colonies,  to  establish  a  company  capable 
of  upholding  their  trade  and  of  undertaking  the  different  species  of 
husbandry  and  plantations  that  may  be  established  there:  Wherefore, 
and  for  other  reasons  us  thereto  inducing,  by  and  with  the  advice  of 
our  dearly-beloved  uncle,  the  Duke  of  Orleans  Regent,  Petit  Jits  de 
France^  of  our  dearly«beloved  cousin  the  Duke  of  Bourbon,  of  our 
dearly-beloved  cousin  the  Prince  of  Gonty,  princes  of  our  blood,  of 
our  dearly*beloved  uncle  the  Duke  of  Maine,  of  oiir  dearly-beloved 
uncle  the  Count  of  Toulouse,  legitimated  princes,  and  other  peers  of 
France,  grandees  and  notable  persons  of  our  kingdom,  and  by  our 
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certain  knowledge  and  royal  authority  we  haye  said,  determined  and 
ordained,  do  say,  determine  and  ordain,  it  is  our  will  and  pleasure, 

I.  That  there  be  formed,  by  virtue  of  these  present  letters,  a  trading 
company  by  the  style  of  Western  Company^  m  which  it  shall  be 
allowed  to  all  our  subjects,  of  whatever  rank  and  quality  they  may 
be,  as  well  as  to  all  other  companies  formed  or  to  be  formed,  and  to 
all  bodies  and  corporations,  to  take  an  interest  for  such  sum  or  sums 
as  they  may  think  fit,  and  they  shall  not,  on  account  of  the  said  en- 
gagements, be  considered  as  having  degraded  their  titles,  quality  or 
nobility;  our  intention  being  that  they  may  enjoy  the  benefit  expressed 
in  our  proclamations  of  the  months  of  May  and  August,  1664,  Au- 
gust, 1669,  and  December,  1701,  which  shall  be  executed  according 
to  their  form  and  tenor. 

II.  We  grant  to  the  said  company,  for  the  space  of  twenty-fiye 
years,  beginning  from  the  day  of  the  registration  of  these  present 
letters,  the  exdnsive  right  of  trading  in  our  prorince  and  goremment 
of  Louisiana,  and  also  the  privilege  of  receiving,  to  the  exclosion  of 
all  other  persons,  in  our  colony  of  Canada,  from  the  1st  of  January, 
1718,  until  and  including  the  last  day  of  December,  1742,  all  the 
beaver,  fat  and  dry,  which  the  inhabitants  of  the  said  colony  shall 
have  traded  for,  whilst  we  shall  regulate,  according  to  the  accounts 
which  shall  be  sent  over  to  us  from  the  said  country,  the  quantities 
of  the  dififerent  sorts  of  beaver,  that  the  company  shall  be  bound  to 
receive  each  year  from  the  said  inhabitants  of  Canada,  and  the  prices 
they  shall  be  bound  to  pay  for  them. 

III.  We  forbid  all  our  other  subjects  any  sort  of  trade,  within  the 
limits  of  the  government  of  Lousiana,  as  long  as  the  charter  of  the 
Western  Company  shall  last,  upon  pain  of  forfeiture  of  goods  and 
vessels;  not  intending,  however,  by  the  present  prohibition,  to  put 
any  restraint  upon  their  trading  within  the  said  colony,  either  among 
themselyeis  or  with  the  savages. 

IV.  We  forbid  likewise  all  our  subjects  to  buy  any  beaver  within 
the  limits  of  the  government  of  Canada,  with  a  view  to  import  in  out 
kingdom,  upon  pain  of  forfeiture  of  the  said  beaver  to  the  company, 
as  also  the  vessels  on  board  of  which  it  shall  be  laden.  The  beaver 
trade  shall  nevertheless  remain  free  in  the  interior  of  the  colony  be- 
tween the  merchants  and  the  inhabitants,  who  may  continue  to  sell 
and  buy  beaver  as  they  have  done  heretofore. 

v.  With  a  view  to  give  the  said  Western  Company  the  means  of 
forming  a  firm  establishment,  and  enable  her  to  execute  all  the  spe* 
culations  she  may  undertake,  we  have  given,  granted  and  conceded^ 
do  give,  grant  and  concede  to  her,  by  these  present  letters  and  for 
ever,  all  the  lands,  coasts,  ports,  havens  and  islands,  which  compose 
our  province  of  T^ouisiana,  in  the  same  wdy  and  extent  as  we  have 
granted  them  to  M.  Crozat,  by  our  letters  patent  of  14th  September, 
1712,  to  enjoy  the  same  in  full  property,  seigniory  and  jurisdiction, 
keeping  to  ourselves  no  other  rights  or  duties  than  the  fealty  and 
liege  homage  the  said  company  shall  be  bound  to  pay  to  tis  and  te 
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the  kings  our  successors  at  every  ne^r  reign^  with  a  golden  erown 
of  the  weight  of  thirty  marks. 

VI.  The  said  company  shali  be  free,  in  the  said  granted  lands,  to 
negotiate  and  make  alliance  in  our  name,  with  all  the  nations  of  th^ 
land,  except  those  which  are  dependent  on  the  other  powers  of 
Europe;  she  may  agree  with  them  on  such  conditions  as  she  may 
think  fit,  to  settle  among  them,  and  trade  freety  with  tliem,  and  in 
case  they  insult  her,  she  may  declare  war  against  them,  attack  them  or 
defend  herself  by  means  of  arms,  and  negotiate  with  them  for  peace 
or  for  a  truce. 

VII.  The  property  of  all  mines  the  said  company  may  open  during 
the  time  her  charter  lasts,  shall  belong  to  her  by  length  of  possession, 
and  she  shall  not  be  bound  to  pay  us  during  the  said  time,  for  the 
said  mines,  any  right  of  sovereignty,  whereof  we  hare  made  and  do 
make  her  a  free  gift,  by  these  present  letters. 

VIIL  The  said  company  shall  be  free  to  sell  and  give  away  (he 
lands  granted  to  her  for  whatever  quit  or  ground  rent  she  may  think 
fit,  and  even  to  grant  them  in  freehold,  without  jurisdiction  or 
seigniory;  she  shall  not  however  be  at  liberty  to  dispossess  such 
of  our  subjects  as  are  already  settled  in  the  lands  granted  to  her,  of 
such  lands  as  have  been  granted  to  them,  or  which  without  special 
grant  they  may  have  began  to  clear  and  cultivate.  It  is  our  wilt 
that  such  among  them  as  have  no  grants  or  letters  of  us,  be  bound 
to  take  grants  of  the  company,  so  as  to  insure  to  them  the  property 
of  the  land  they  enjoy,  which  grants  shall  be  delivered  to  them  tree 
of  all  expenses. 

IX.  The  said  company  shall  be  at  liberty  to  construct  all  such 
forts,  castles  and  strongholds  as  she  may  find  necessary  for  the 
defence  of  the  lands  we  have  granted  to  her,  garrison  them  and  raise 
soldiers  in  our  kingdom,  after  having  taken  our  commission  in  the 
usual  and  accustomed  form. 

X.  The  said  company  shall  be  at  liberty  to  establish  such  governors, 
oflScers,  majors  and  others  as  they  may  think  fit,  to  command  the 
troops,  and  the  said  governors  and  major-officers  shall  be  presented 
to  us  by  the  directors  of  the  company,  in  order  that  we  may  deliver 
to  them  our  commissions;  and  the  said  company  shall  be  at  liberty 
to  dismiss  them  as  often  as  they  shall  think  nt  and  put  others  in  their 
place,  to  whom  we  shall  likewise  deliver  our  commissions  without 
any  difficulty;  and  in  the  mean  while,  the  said  officers  may  command, 
for  the  space  of  six  months  or  a  year  at  most,  under  the  commissions 
of  the  directors;  and  the  governors  and  major-officers  shall  be  bound 
to  take  the  oath  of  allegiance  to  us. 

XL  We  allow  all  our  military  officers  who  are  at  present  in  our 
government  of  Louisiana  and  who  may  wish  to  remain  there,  as  also 
those  who  may  wish  to  go  there  and  serve  as  captains  and  subalterns, 
to  serve  under  the  company's  commissions,  without  losing  on  that 
account  the  rank  or  degree  they  actually  enjoy,  either  in  our  fleet  or 
in  our  army,  and  it  is  our  will  that  in  ccHisequenoe  of  the  permission 
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thereto  that  we  shall  deliver  to  them,  they  may  be  considered  and 
accounted  as  still  in  our  service,  and  we  shall  take  into  consideracion 
their  service  under  the  said  company  as  if  it  had  been  rendered  to 
ourselves. 

XII.  The  said  company  shall  likewise  be  free  to  fit  out  and  arm 
for  war  as  many  ships  as  she  may  think  fit,  for  the  increase  and 
security  of  her  trade,  and  to  place  in  them  as  many  guns  as  she 
pleases,  and  to  hoist  the  flag  on  the  hindcastle  and  the  bowsprit,  but 
on  no  other  mast;  she  shall  also  be  at  liberty  to  cast  cannons  and 
mark  them  with  our  arms,  imder  which  she  shall  put  those  we  shall 
grant  her  hereafter. 

XIII.  The  said  company  being  lord  of  the  manor  in  the  lands 
granted  to  her,  shall  be  at  liberty  to  establish  justices  and  officers 
wherever  she  may  think  fit,  to  depose  and  dismiss  them  as  oftea 
as  she  pleases;  the  said  justices  to  take  cognisauce  of  all  suits  of 
police  and  trade,  civil  and  criminal;  and  also  to  establish  wherever 
need  may  be  sovereign  councils,  the  members  of  which  shall  be 
named  and  presented  to  us  by  the  directors  general  of  the  said  com* 
pany,  and  after  the  said  nominations  we  shall  deliver  to  them  their 
commissions. 

XIV.  The  judges  of  the  admiralty  which  shall  be  established  ia 
the  said  province  of  Louisiana,  shall  perform  the  same  functions,  ad* 
minister  justice  in  the  same  form  and  take  cognisance  of  the  same 
suits  as  those  who  are  established  in  our  kingdom  and  other  parts  of 
our  dominions,  and  they  shall  receive  their  commissions  from  us,  after 
being  named  by  the  lord  high  admiral  of  France. 

XV.  The  judges  established  in  all  the  said  places  shall  be  bound 
to  administer  justice  according  to  the  laws  and  statutes  of  the  king- 
dom, and  more  particularly  according  to  the  common  law  of  the  pro- 
vosty  and  viscounty  of  Paris,  which  shall  be  followed  in  all  the  con* 
tracts  the  inhabitants  shall  pass,  and  no  other  law  shall  be  allowed 
to  be  introduced,  to  avoid  variety. 

XVI.  All  law  suits  that  may  spring  up  in  France  between  the 
company  and  the  private  people  on  account  of  transactions  concern* 
ing  her,  shall  be  decided  and  determined  by  the  judges  of  trade  in 
Paris,  the  decrees  of  whom  shall  be  executed  without  appeal  for  any 
sum  not  exceeding  one  hundred  and  fifty  livres,  and  for  higher  sums 
they  shall  be  executed  provisionally  with  right  of  appeal  to  our  court 
of  parliament  in  Paris.  And  regarding  criminal  suits  in  which  the 
company  shall  be  a  party,  either  as  plaintiff  or  as  defendant,  they 
shall  be  determined  by  the  ordinary  judges,  without  allowing  any 
encroachment  of  the  criminal  over  the  civil  suit,  which  shall  be  de* 
termined  as  above. 

XVIL  We  shall  grant  no  letter  or  respite,  supersedeas  or  certiorari, 
to  any  persons  who  shall  buy  goods  of  the  company,  and  they  shall 
be  ccHupelled  to  pay  their  debt  by  the  means  and  in  the  way  they 
have  engaged  to  do  it. 

X  VIII.  We  promise  to  protect  and  defend  the  said  company,  and 
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to  employ  the  foroe  of  our  arms;  if  it  be  necessary,  in  order  to  main- 
tain her  in  the  full  freedom  of  her  trade  and  navigation;  as  likewise 
to  see  that  jastice  be  done- to  her  for  all  the  injury  or  ill  treatment  she 
may  suffer  from  any  nation  whatever. 

XIX.  In  case  any  director,  sea  captain,  officer,  ddrk  or  agent, 
while  transacting  business  for  the  company,  should  be  taken  prisoner 
by  the  subjects  of  the  princes  or  states  with  whom  we  may  lie  at  war 
we  promise  to  get  them  released  or  exchanged. 
•  XX.  It  shall  not  be  allowed  to  the  said  company  to  make  use,  for 
her  trade,  of  any  other  vessels  but  those  belonging  to  her  or  to  our 
subjects,  fitted  out  in  the  ports  of  our  kingdom,  manned  with  French 
crews,  and  they  shall  be  bound  to  return  to  our  ports;  neither  shall  it 
be  allowed  her  to  send  the  said  vessels  direct  from  the  lands  granted 
her,  to  the  coast  of  Guinea,  upon  pain  of  forfeiture  of  the  present  pri* 
vilege,  and  confiscation  of  the  vessels  and  the  goods  laden  therein. 

XXI.  We  allow  all  vessels  belonging  to  the  said  company,  and 
those  of  our  subjects,  who  shall  have  received  permission  of  her  or 
ber  directors,  to  chase  and  capture  the  vessels  of  our  subjects  who 
shall  presume  to  trade  in  the  lands  granted  to  her,  contrary  to  the 
tenor  of  the  present  letters;  and  the  prizes  shall  be  awarded  according 
to  the  regulations  we  shall  make  in  that  respect. 

XXII.  All  goods,  merchandise,  provisions  and  ammunition,  laden 
on  the  company's  vessels  shall  be  considered  as  belonging  to  her^ 
unless  it  appear  by  bills  of  lading,  in  due  form,  that  they  have  been 
taken  on  board  for  freight,  by  the  orders  of  the  company,  her  directors 
or  agents. 

XXIII.  It  is  our  pleasure  that  such  of  our  subjects  as  shall  go  ov^ 
to  the  lands  granted  to  the  said  company,  enjoy  the  same  liberties 
and  immunities  as  if  they  had  remained  living  in  our  kingdom,  and 
that  those  who  shall  be  bom  there  of  French  inhabitants  of  the  said 
lands,  and  even  of  foreign  Europeans,  professing  the  Roman  Catholic 
religion,  who  may  come  to  Settle  there,  be  considered  and  reputed  as 
inhabitants  of  our  kingdom,  and  as  such  capable  of  inheriting  and 
receiving  gifts,  legacies  and  other  advantages  without  being  bound  to 
take  tetters  of  free  denization. 

XXIV.  And  in  order  to  favor  such  of  our  subjects  as  shall  settle 
within  the  said  lands,  we  have  declared  and  declare  them,  as  long  as 
the  charter  of  the  company  lasts,  free  of  all  duties,  subsidies  and  taxes 
whatever,  as  well  on  their  persons  and  those  of  their  slaves  as  on 
their  merchandise. 

XXV  The  goads  and  merchandise  which  the  said  company  shall 
have  shipped  for  the  lands  granted  to  her,  and  those  of  which  she 
may  stand  in  need  for  building,  outfitting  and  victualling  her  vessels, 
shall  be  free  of  alt  duties,  as  well  towards  us  as  towards  our  towns, 
levied  at  present  or  that  may  be  levied  in  the  future,  on  importation 
^  or  on  exportation,  and  although  they  should  go  out  of  one  of  onr 
farmed  revenues  to  enter  into  another,  or  from  one  of  our  ports  to  be 
transferred  to  another  where  the  outfitting  takes  place,  provided, 
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however,  the  clerks  and  Rgenfis  <>f  the  company  do  sign  an  engage- 
ment to  bring  back,  within  eighteen  months,  a  certificate  of  delivery 
in  the  country  to  which  they  were  bounds  upon  pain,  in  case  they 
fail  so  to  do,  of  paying  four  times  the  duty,  reserving  to  ourselves  the 
light  of  allowing  them  a  longer  term  in  such  cases  and  circumstaDces 
as  we  shall  ttunk  fit.  ^ 

XXVI.  We  declare  likewise  the  said  con^ny  firee  of  the  duties 
of  toll,  crossing,,  passage  and  other  taxes  levied  to  our  profit  od  the 
livers  Seine  and  Loire,  on  empty  casks,  rafters  and  other  wood, 
vessels  and  other  goods,  belonging  to  the  said  company,  provided  they 
send  back  by  the  wagoners  and  bargemen  certificates  signed  by  two 
directors. 

XX  VII.  In  case  the  said  company  should  be  obliged  for  the  advan- 
tage of  her  trade  to  draw  jQrom  foreign  countries  goods  to  be  imported 
in  the  lands  granted  to  her,  the  said  goods  shall  be  free  of  ail  imports* 
lion  or  exportation  duties,  provided  they  be  deposited  in  our  custom 
house,  warehouses,  or  in  those  of  the  said  company,  of  which  the 
elerks  of  the  general  farmers  of  our  revenues  and  those  of  the  said 
company  shall  each  have  a  key,  until  such  time  as  the  said  goods 
shall  be  laden  in  the  company's  vessels;  the  said  company  being 
bound  to  sign  an  engagement  to  deliver  within  the  q>ace  of  eighteen 
monlhs,  from  the  date  of  the  engagement,  certificates  of  the  unloading 
of  the  said  goods  in  the  lands  granted  to  her,  in  default  whereof  she 
shall  be  bound  to  pay  four  times  the  value  of  the  duty,  reservii:^  to 
ourselves  the  right,  whenever  the  company  shall  be  in  need  of  draw* 
ing  from  the  said  foreign  countries,  goods  of  which  the  importation 
might  be  {Hrohibited,  to  grant  her  special  leave  of  importation,  if  we 
Uiink  fit,  for  any  such  goods  contained  in  the  list  to  be  subautted  to 
our  approbation. 

XXV III.  The  goods  imported  by  the  said  company  for  her  ac* 
count,  from  the  lands  granted  to  her  in  the  ports  of  our  kiugdom, 
shall  pay,  during  the  first  ten  years  of  her  charter,  the  half  only  of  the 
duty  which  such  goods  coming  from  the  French  islands  and  colonies 
in  America,  must  pay,  according  to  our  regulation  of  the  month  of 
April  last  past;  and  if  the  said  company  should  import  Irom  the  said 
lands  granted  to  her,  other  sorts  of  goods  than  those  that  come  from 
the  French  islands  and  colonies  in  America  and  are  contained  in  our 
said  regulations,  they  shall  pay  the  half  only  of  the  duty  that  goods  of 
the  same  sort  and  quality,  coming  from  foreign  countries  must  pay^ 
whether  the  said  duty  belongs  to  us  or  has  been  by  us  made  over  to 
private  persons;  and  as  for  lead,  copper  and  other  metals,  we  have 
granted  and  do  grant,  to  the  said  company,  entire  freedom  of  all 
duties  laid  or  to  be  laid  upon  them*  But  if  the  said  company  takes 
goods  upon  freight  in  her  vessels,  she  shall  be  bound  to  let  the  same 
be  declared,  by  her  captains,  at  the  offices  of  our  &rms,  in  the  usual 
form  and  the  said  goods  shall  pay  the  full  doty.  In  regard  to  aueh 
goods  as  the  company  shall  import  in  those  ports  of  our  kingdom, 
named  in  the  15th  article  of  the  r^ulations  of  the  month  of  April 
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last  past,  and  likewise  in  those  of  Nantz,  Brest,  Mbrlais  and  St.  Malo, 
for  her  account,  as  well  from  the  lands  granted  to  her  as  from  the 
French  islands  in  America,  proceeding  from  the  sale  of  goods,  the 
produce  of  Louisiana,  atnd  intended  for  re-exportation  to  foreign  coun- 
tries, they  shall  be  deposited  in  the  custom  house,  warehouses  of  the 
ports  at  which  they  arrive,  or  iu  those  of  the  company,  in  the  form 
hereabove  prescribed, until  they  be  taken  away;  and  when  the  clerks 
of  the  said  company  shall  wish  to  send  them  abroad,  by  sea  or  land, 
as  transit  goods,  which  can  only  take  place  through  the  o£Bces 
named  in  our  regulations  of  last  month,  they  shall  be  bound  to  take  a 
pass  (acquit  it  caution)  containing  an  engagement  to  bring  back, 
within  a  certain  time,  a  certificate  of  the  last  frontier  office  they  pass, 
and  another  of  their  unlading  in  a  foreign  country. 

XXIX.  If  the  company  construct  vessels  in  the  lands  granted  to 
her,  we  consent  to  pay  to  her,  as  a  bounty,  out  of  our  royal  treasury, 
the  first  time  the  said  vessels  enter  into  the  ports  of  our  kingdom,  a 
sum  of  six  livres  per  ton,  for  all  vessels  not  below  two  hundred  tons 
burthen,  and  of  nine  livres  also,  per  ton,  for  those  not  below  two 
hundred  and  fifty  tons,  which  sum  shall  be  paid  on  delivery  of  certi- 
ficates of  the  directors  of  the  company  in  the  said  lands,  showing  that 
the  said  vessels  have  been  built  there. 

XXX.  We  give  the  said  company  leave  to  deliver  special  licenses 
to  vessels  of  our  subjects  to  trade  in  the  lands  granted  to  her  under 
such  conditions  as  she  may  think  fit;  and  it  is  our  pleasure  that  the 
said  vessels,  bearing  licenses  of  the  said  company,  enjoy  the  same 
rights,  privileges  and  immunities,  as  those  of  the  company,  as  well  on 
(be  stores,  merchandise  and  goods,  that  shall  be  laden  in  them,  as  on 
the  merchandise  and  goods  they  shall  bring  back. 

XXXI.  We  shall  deliver  to  the  said  company,  out  of  our  maga- 
zines, every  year  during  the  time  of  her  charter,  forty  thousand 
pounds  of  gunpowder,  for  which  we  shall  charge  her  no  more  than 
the  prime  cost. 

XXXil.  Our  intention  being  that  the  greatest  number  possible  of 
our  subjects  participate  in  the  trade  of  this  company  and  in  the  ad- 
vantages we  grant  her,  and  that  all  sorts  of  persons  may  take  an 
interest  in  it  according  to  their  fortunes;  it  is  our  pipasure  that  the 
stock  of  this  company  be  divided  in  shares  of  five  hundred  livres  each, 
the  value  of  which  shall  be  paid  in  exchequer  bills,  and  the  interest 
be  due  from  the  first  of  January  of  the  present  year;  and  when  the 
directors  of  the  said  company  shall  have  declared  that  a  sufficient 
number  of  shares  have  been  delivered,  we  shall  close  the  books  of  the 
company. 

XXXIII.  The  certificates  of  the  said  shares  shall  be  made  payable 
to  the  bearer,  signed  by  the  treasurer  of  the  company,  and  approved 
by  one  of  the  directors.  Two  sorts  of  certificates  shall  be  delivered, 
viz:  certificates  of  single  shares  and  certificates  often  shares. 

XXXIV.  Persons  who  may  wish  to  send  the  certificates  of  the 
shares  to  the  country  or  abroad,  may  for  graater  security  endorse 
Vol.  L 
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them,  but  the  said  eDdoraement  shall  not  be  considered  as  warranthig 
the  share. 

XXXV.  All  foreigners  may  take  as  many  shares  as  they  think  fit, 
though  they  should  not  reside  in  our  kingdom;  and  we  have  declared 
and  do  declare  that  the  shares  belonging  to  the  said  foreigners  riiall 
not  be  subject  to  the  right  of  aubaine,  nor  to  any  confiscation  for 
cause  of  war  or  otherwise,  it  being  our  pleasure  that  they  enjoy  the 
said  shares  as  fully  as  our  subjects. 

XXXVI.  And  whereas  the  profits  and  losses  in  trading  companies 
are  uncertain,  and  tiie  shares  of  the  said  company  can  be  considered 
in  no  other  light  than  as  merchandise,  we  permit  all  our  subjects  and 
all  foreigners,  in  company  or  for  their  private  account,  to  buy,  sell  and 
trade  in  them  as  they  shall  think  fit 

XXXVII.  Every  shareholder,  bearer  of  fifty  shares,  diall  have  a 
vote  in  the  court  of  proprietors,  and  if  he  is  bearer  of  one  hundred 
shares  he  shall  have  two  votes,  and  so  forth,  augmenting  the  number 
of  votes  by  one  for  every  fifty  shares. 

XXXVIII.  The  excliequer  bills  received  in  payment  for  the  shares 
shall  be  converted  iu  a  stock,  bearing  four  per  cent,  interest,  the  said 
interest  to  begin  from  the  first  of  January  of  the  present  yeai^  and  as 
security  for  the  payment  of  the  said  interest,  we  have  pledged  and 
assigned,  do  pledge  and  assign  our  revenues  of  the  comptrol  of 
notaries^  deeds,  of  the  small  seal  and  of  lay  registration,  in  conse- 
quence whereof  the  commissioners  of  our  council,  that  we  shall  name 
to  that  end,  shall  make  in  our  name  and  in  favor  of  the  said  company, 
bonds  for  a  perpetual  and  inheritable  annuity  of  forty  thousand  Itvves, 
each  bond  representing  the  interest  of  a  capital  of  one  million,  at  four 
per  cent.,  against  the  finance  receipts  that  shall  be  delivered  by  the 
treasurer  of  our  royal  treasury,  in  office  this  present  year,  who  shall 
receive  from  the  said  company  one  million  of  exchequer  bills  at  each 
payment,  until  the  moneys  deposited  for  shares  in  the  said  company 
shall  be  exhausted. 

XXXIX.  The  interest  of  said  annuities  shall  be  paid,  viz.  the  in- 
terest of  the  present  year,  in  the  four  last  months  of  the  year,  and  the 
interest  of  the  following  years  in  four  instalments,  quarterly,  by  our 
farmer  of  the  control  of  notaries'  deeds,  small  seals  and  lay  registra- 
tions, in  the  hands  of  the  treasurer  of  the  said  company,  who  shall 
deliver  receipts  thereof,  approved  by  three  directors,  and,  for  the  first 
time  only,  a  collated  copy  of  these'  letters  and  of  their  nominations. 

XL.  The  directors  shall  make  use,  for  the  trade  of  the  company, 
of  the  interest  of  the  present  year  on  the  bonds  delivered  in  favor  of 
the  company;  but  we  very  expressly  forbid  them  to  make  use  of  any 
part  of  the  interest  of  the  following  years,  or  mortgage  them  in  any 
way  whatever;  it  being  our  pleasure  that  the  pniprietors  do  receive 
regularly  the  interest  of  their  shares  at  the  rate  of  four  per  cent 
a  year,  beginning  with  the  month  of  January  next  year,  and  the  first 
payment  of  interest  to  take  place,  for  six  months,  on  the  first  of  July 
following,  and  so  forth  every  six  months. 
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XLL  Whereas,  it  is  necessary  that  immediately  after  the  registra- 
tion  of  these  present  letters,  there  be  persons  who  take  charge  of  all 
that  may  be  required  for  the  opening  of  the  books  and  other  particu- 
lars  incident  on  the  beginning  of  the  said  company,  which  will  bear 
no. delay,  we  shall  name,  for  this  time  only,  the  directors  we  shall 
ehoose  to  that  effect,  who  shall  be  empowered  to  regulate  and  ad- 
minister the  afiairs  of  the  said  company,  the  proprietors  of  which 
may,  after  two  years  have  elapsed,  in  a  general  court,  nominate  three 
new  direetors,or  continue  them  for  three  years,  if  they  think  fit;  and  so 
forth  every  three  years,  the  said  directors  to  be  chosen  only  among 
Frenchmen  and  inhabitants  of  the  kingdom. 

XLII.  Every  year,  at  the  end  of  the  month  of  December,  the 
directors  shall  close  the  general  balance  of  the  affairs  of  the  company, 
after  which  they  shall  call,  by  bills  publicly  stnck  up,  a  general  court 
of  proprietors  of  the  said  company,  in  which  court  the  dividends, 
accruing  from  the  profits  of  the  said  company,  shall  be  fixed  and 
settled. 

XLIII.  Considering  the  great  number  of  shares  that  will  be  de- 
livered by  the  said  company,  we  find  necessary  to  establish,  for  the 
ease  of  our  subjects,  a  regular  order  for  the  payment  of  the  interest 
and  dividend,  so  that  every  shareholder  may  know  what  day  he  may 
appear  at  the  office  to  receive,  without  any  delay,  the  sums  due  to 
him.  In  consequence,  it  is  our  pleasure  that  the  interest  of  the  said 
^ares,  as  likewise  the  dividend  accruing  to  them  out  of  the  profits  of 
the  trade,  be  paid  according  to  the  number  of  the  said  shares,  be- 
ginning by  number  one  and  so  forth;  the  company  not  being  at  liberty 
to  make  any  alteration  in  the  said  order,  and  every  week  the  directors 
shall  cause  bills  to  be  stuck  up  at  the  door  of  the  office  of  the  said 
company,  and  advertisements  inserted  irr  the  public  newspapers,  con- 
taining the  numbers  that  are  to  be  paid  in  the  following  week. 

XLIV.  Neither  the  shares  of  the  company,  nor  her  effects,  nor  the 
salaries  of  the  directors,  officers  or  agents  of  the  said  company,  shall 
be  subject  to  distress  by  any  person  or  under  any  pretence  whatever, 
not  even  for  our  own  moneys  and  affairs,  excepting  only  that  the 
creditors  of  the  shareholders  shall  be  at  liberty  to  attach  in  the  hands 
of  the  treasurer  and  book-keeper  of  the  said  company  the  moneys  due 
to  the  said  shareholders,  according  to  the  accounts  closed  by  the  com- 
pany, to  which  the  said  creditors  shall  be  bound  to  submit,  without 
obliging  the  said  directors  to  show  them  the  state  of  the  company's 
effects  or  render  them  any  account,  neither  shall  the  said  creditors 
establish  any  commissaries  or  sequestrees  of  the  said  effects,  and  all 
acts  contrary  to  the  present  edict  shall  be  void. 

XLV.  It  19  our  pleasure  that  the  exchequer  bills,  delivered  in  hands 
of  the  treasury  of  our  royal  treasury  for  the  said  Western  Company, 
be  brought  by  him  to  the  town  hall  of  our  good  city  of  Paris,  where, 
in  the  presence  of  M.  Bignon,  councillor  of  state  in  ordinary,  late 
Prevot  du  marchands  (mayor),  M.  Trudaiue,  councillor  of  state^ 
present  Prevoi  du  marchandSf  Messrs.  de  Sorre,  le  Vertoys,  Hark>n 
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and  Boacot,  who  s^ed  the  exchequer  bills  with  them,  and  of  the 
municipal  officers  ot  the  said  town  hall  who  shall  or  may  wish  to  be 
there,  the  said  exchequer  bills  be  publicly  burned,  immediately  after 
the  delivery  of  each  bond,  and  after  the  draft  of  a  verbal  process 
mentioning  the  registers,  numbers  and  sums,  the  inscription  and  dis- 
charge thereof  on  the  said  registers,  which  verbal  process  shall  be 
signed  by  the  said  Messrs.  Frevois  du  marehands  and  other  persons 
named  in  the  present  article. 

XLVI.  The  directors,  or  a  majority  of  them,  shall  nominate  all  the 
agents  of  the  company,  captains  and  officers  serving  on  her  vessels, 
military  and  judicial  officers,  and  all  others  employed  in  the  lands 
granted  to  her,  and  they  shall  be  at  liberty  to  dismiss  them  whenever 
they  think  fit;  and  the  said  nominations  and  dismissions  shall  be 
i»gned  by  no  less  than  three  directors. 

XLVLI.  The  said  directors  shall  not  be  troubled  or  constrained  in 
their  persons  or  effects  for  the  affairs  of  the  company. 

XLVIII.  They  shall  settle  the  accounts  of  the  clerks  and  agents,  as 
well  in  France  as  in  the  granted  lands  of  the  company,  and  those  of  the 
correspondents,  and  the  said  accounts  must  be  signed  by  no  less  than 
three  of  the  said  directors. 

XLIX.  True  and  exact  books  shall  be  kept  for  the  cash,  invoices, 
sale  accounts,  expeditions  and  ledger,  by  double  entry,  as  well  at  the 
general  direction  at  Paris  as  by  the  clerks  and  commissioners  of  the 
company  in  the  country  and  lands  granted  to  her;  the  said  books 
^all  be  endorsed  and  signed  by  the  directors,  and  they  may  serve  as 
evidence  before  our  courts  of  justice. 

L.  We  bestow  in  gift  to  the  said  company  the  forts,  warehouses, 
houses,  cannons,  arms,  gunpowder,  brigantines,  boats,  canoes,  and  all 
other  effects  and  utensils  we  possess  at  present  in  Lonisiana,  all  of 
which  shall  be  delivered  over  to  her  on  our  orders,  which  shall  be 
despatched  by  our  navy  council. 

LI.  We  bestow  likewise  in  gift  to  the  said  company,  the  vessels, 
goods  and  effects  which  M .  Grozat  delivered  over  to  us,  as  explained 
in  the  decree  of  our  council  of  the  23d  day  of  the  present  month,  of 
whatever  nature  they  may  be,  and  whatever  may  be  their  amount, 
provided  that  in  the  course  of  her  charter  she  carry  over  to  the  lands 
granted  to  her,  no  less  than  six  thousand  white  persons,  and  three 
thousand  negroes. 

LII.  If,  after  the  twenty-five  years  of  the  charter  we  grant  hereby 
to  the  said  company  shall  have  expired,  we  should  not  think  fit  to 
grant  her  a  prolongation  thereof,  all  the  islands  and  lands  she  shall 
have  inhabited  or  peopled,  as  likewise  the  manorial  rights,  quit  and 
other  rents,  due  by  the  inhabitants,  shall  remain  her  property  forever, 
with  liberty  to  dispose  of  them  as  she  shall  think  fit,  and  we  will 
never  seek  to  recover  the  said  lands  or  islands  for  any  cause,  occasion 
or  pretence  whatever,  having  given  them  up  from  this  present  mo- 
ment, on  condition  that  the  said  company  shall  not  sell  the  said  lands 
to  any  other  persons  than  our  subjects;  and  as  to  the  forts,  arms  and 
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ammunitioDS,  they  shall  be  delivered  up  to  us  by  the  said  company, 
to  whom  we  shall  repay  the  value  of  the  same  according  to  an 
equitable  valuation. 

LliL  Whereas,  in  the  settlement  of  the  lands  granted  to  the  said 
company  by  these  present  letters,  we  have  chiefly  in  view  the  glory 
of  God,  hy  procuring  the  salvation  of  the  Indian  savage  and  negro 
inhabitants  whom  we  wish  to  be  instructed  in  the  true  religion,  the 
said  company  shall  be  bound  to  build  churches  at  her  expense  in  the 
places  of  her  setdements,  as  likewise  to  maintain  there  as  many 
approved  clergymen  as  may  be  necessary,  either  as  vicars,  or  under 
any  other  suitable  title,  to  preach  the  holy  gospel,  celebrate  Divine 
service,  and  administer  the  sacraments  under  the  authority  of  the 
bishop  of  Quebec,  the  said  colony  remaining  as  heretofore  in  his 
diocese,  the  livings  of  the  vicars  and  other  clergymen,  maintained  by 
the  company,  being  in  his  gift  and  advowson. 

-LIV.  The  said  company  shall  be  at  Uberty  to  take  for  her  coat  of 
arms  an  escutcheon  vert,  waved  at  the  base  argent,  lying  thereon  a 
river  god  proper,  leaning  on  a  cornucopia  or;  in  chief  azure  service 
of  fleur  de  lys  or,  bearing  upon  a  closet  or;  supporters  two  savages; 
crest  a  trefoiled  crown;  and  we  grant  her  the  said  arms  that  she  may 
make  use  of  them  on  her  seals,  and  place  them  on  her  buildings, 
vessels,  guns,  and  wherever  she  may  think  fit. 

LV.  We  give  the  said  company  leave  to  draw  up  and  enact  the 
necessary  statutes  and  regulations  for  the  government  and  direction 
of  her  affairs  and  trade,  as  well  in  Europe  as  in  the  iands  granted  to 
her,  and  the  said  statutes  and  regulations  shall  be  confirmed  by  our 
letters  patent,  in  order  that  the  shareholders  of  the  said  company  be 
bound  to  execute  them  according  to  their  form  and  tenor. 

LVI.  Whereas  it  is  not  our  intention  that  the  special  protection  we 
grant  to  the  said  company  be  in  any  respect  prejudicial  to  our  other 
colonies  whom  we  wish  also  to  favor,  we  forbid  the  said  company  to 
take  or  receive  under  any  pretence  whatever,  any  inhabitant  estab- 
lished in  our  colonies,  and  transfer  them  to  Louisiana,  unless  they 
have  obtained  the  necessary  permission  in  writing  of  the  governors 
general  of  our  said  colonies,  authenticated  by  the  Intendanis  or 
chiefs  of  the  commissariat. 

Wherefore,  we  do  order  our  trusty  and  beloved  councillors,  holding 
our  court  of  parliament,  audit  office,  and  court  of  aids  in  Paris,  to  let  the 
present  letters  be  read,  published  and  registered^  and  their  contents 
holden,  obeyed  and  executed,  according  to  their  form  and  tenor,  not- 
withstanding any  proclamation,  declaration,  regulation,  judgment,  or 
any  thing  else  contrary  to  their  contents,  all  of  which  we  have  made 
and  do  make  void  by  these  present  letters,  in  the  copies  of  which, 
authenticated  by  one  of  our  trusty  and  beloved  councillor  secretaries, 
faith  shall  be  had  as  in  the  original:  For  such  is  our  pleasure.  And 
in  order  that  this  may  endure  forever,  we  have  attached  our  seal  to 
these  present  letters.    Given  in  Paris  in  the  month  of  August,  in  th^ 
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year  of  our  Lord  one  thouiaDd  seven  hundred  and  seventeen,  and  of 
our  reign  the  second. 

(Signed)  LOUIS. 

And  lower,  for  the  King,  Le  due  d'OaLxAHS,  Regent,  present 
Phslypbaux  yidit  Daguessau.  Seen  at  the  council  Villeioy,  aod 
sealed  with  the  great  seal  of  green  wax. 

Registered,  aAer  having  been  heard,  and,  at  the  demand  of  the 
king's  attorney  general,  to  be  executed  according  to  their  form  and 
tenor,  although  the  statutes  which  shall  be  drawn  up  hereafter  by  the 
Western  Company,  can  only  be  executed  after  they  are  confirmed  by 
letters  patent  of  the  king,  registered  in  our  court.  And  authenticated 
copies  of  these  present  letters  shall  be  sent  to  the  inferior  courts  of 
Bailliage  and  Sineachaus^^  of  our  good  duchy, to  be  there  read,  pub- 
lished and  registered;  we  enjoin  the  deputies  of  the  king's  attorney 
general  to  see  this  executed,and  to  report  the  same  to  the  conrt  within 
a  month.  Paris,  in  parliament,  the  sixth  of  September,  one  thousand 
seven  hundred  and  seventeen. 

(Signed)  Gilbert. 

Examined  with  the  original  by  us,  councillor  sectetaryof  the  king, 
household  crown  of  France  and  his  finance. 

KOTtCB  TO  THB  PUBLIC 

The  public  are  informed  that  the  book  subscriptive  for  shares  in  the 
Western  Company  lies  at  the  general  bank,  rue  Sl  Aroye. 


TITLE  VIII. 

ARREST  DU  CONSBIL  D*BSTAT  DU  ROT  CONCBRMANT  LA  RltlTKION  VU  001- 
PAONIES  DES  INDB8  ORIENTALBS  ET  DE  LA  CHINE»  A  LA  COMPAOMIB  D*0CCI- 
DENT,  DU  17  JUIN,  1719. 

Le  Roy  s'estant  fait  representer  en  son  Conseil  son  Edit  du  mois 
de  May  dernier,  Envoyfe  au  Parlement  de  Paris  le  23  dudit  mois,  Et 

?ar  consequent  reputfe  et  tenu  pour  Enregistr6,  suivante  les  Letires 
^atentes  de  Sa  Majestfe  du  26  Aoust,  1718.  Registries  au  dit  Parle- 
ment le  mesme  iour,  le  Roy  y  scant  en  son  Lit  de  Justice;  Par  lequel 
Edit  Sa  Majesie  auroit  reUni  i  la  Compagnie  d*Occident  le  Privilege 
Exclusif  de  faireseule  i  I'avenir  le  Commerce  des  Indes  Orienlales, 
ainsi  qu*il  est  plus  amplement  portfe  par  ledit  Edit;  Ouy  le  Ilapport 
et  tout  consider^.  Sa  Majsste  estant  en  son  Conseil,  de  Pavw 
de  Monsieur  le  Due  d'Orleans  Regent,  a  Ordonnfe  et  ordonne  que  son 
Edit  du  mois  de  May  dernier,  portfe  au  Parlement  de  Paris  le  2S 
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dudit  mois  de  May,  et  par  consequent  repnt6  et  tenu  pour  Enregistr^, 
au  terme  de  1' Article  11,  des  Lettres  Patentes  registries  audit  Parle* 
naenty  le  Roy  y  s^ant  en  son  Lit  de  Justice,  le  26  du  roois  d'Aoust, 
1718,  sera  execute  selon  sa  forme  et  teneur,et  at|ach6  sous  ie  Contre- 
scel  du  present  Arrest,  ainsi  qu'une  Expedition  des  Lettres  Patentes 
dudit  jour  26  Aoust,  pour  le  tout  estre'envoy6  aux  Bailliages  et 
Seneschauss^es  du  Ressort  dudit  Parlement  de  Paris,  afin  qn'il  y  soit 
registr6  conjointement;  Et  le  contenu  obsenr^  sous  les  peines  y  por- 
tees;  Ordonve  aussi  que  le  present  Arrest  sera  execute  non'obstant 
toutes  oppositions  et  tons  autres  empescbemens  queiconques,  pour 
lesquels  ne  sera  differ^,  et  doht  si  aucuns  iuterviennent;  ^  Majesty 
s'en  reserve  et  i  son  Consei)  la  connoissance,  et  I'interdit  k  tous  autres 
Juges.  Fait  au  Conseil  d'Estat  du  Roy,  Sa  Majesty  y  estant,  tetm 
i  Paris  le  dix-septi^me  jour  du  Juin  mil  sept  cens  dix-neuf. 

(Sign6)  Phxltpeaitx. 

Lonspar  la  grdce  de  Dieu  Roy  de  France  et  de  Nnvrtrre:  A  nos 
amez  et  reaux  Conseiiiers  en  nos  Conseils,  le  S.**  Intendans  et  Com- 
missaires  d6partis  pour  I'execution  de  nos  ordresdans  les  Provinces 
et  Generalitez  du  Ressort  de  nostre  Cour  de  Parlement  de  Paris, 
chacun  en  droit  soy,SALiTT:  De  I'avis  de  nostre  tres  cher  et  tres  arnfe 
oncle  le  Due  d'Orleaus  Regent,  nous  vons  mandons  et  enjoignoos  par 
ces  presentes  sign^s  de  nous,  de  tenir  la  main  H  I'execulion  de  Par- 
rest  cy-attach6  sons  le  contre^scel  de  nostre  chancellerie,  cejourdliuy 
donn6  en  nostre  Conseil  d'Estat,  nous  y  estant,  concemant  la  reunion 
des  Compagnies  des  Indes  et  de  la  Chine,  k  la  Compagnie  d'Occident. 
Commandons  au  premier  nostre  huissier  ou  sergent  sur  ce  requis,  de 
signifier  le  dit  arrest  &  tous  quMI  appartiendra  a  ce  que  personne  n'en 
ignore,  et  de  faire  pour  son  entiere  execution  tous  actes  et  exploits 
nec€sssaires  sans  autre  permission.  Vottlons  qu'aux  copies  du  dit 
arrest  et  des  presentes  collationn^  par  Pun  de  nos  amcz  et  feaux 
eounseillers-secretaires,  foy  soit  ajoQt6ecomme  aux  originaux;  car  tel 
est  nostre  plaisir.  Donn6 1.  Paris  le  dix-septiftme  jour  de  Juin,  Pan 
de  grace  mil  sept  cens  dix-neuf.    Et  de  nostre  R^gne  le  quatri^me. 

(Signfe)  LOUIS. 

Et  plus  bas,  par  le  Roy  le  Due  d'Orleans  Regent  present.  Pbely- 
peaux.    Et  scell6. 

Pour  le  Roy. — CoUationn6  &  POrigtnal  par  nous  Conseiller  Secre- 
taire  du  Roy,  Maison,  Couronne  de  France  et  de  ses  Finances. 


Edit  du  Snj/j  Pttrtant  tHunion  des  Comp^gnieB  den  Indes  Orien* 
tales  et  de  la  Chine^dla  Compagnie  d* Occident*  Donni  d  Paris 
au  fMds  de  May  1719. 

Loms  par  le  Grace  de  Dieu  Roy  de  France  et  de  Navarre:  A  tous 
preaens  et  i  Tenir^  Solut.    Depuis  nostre  avenement  S  la  Couronne, 
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Nous  avons  est^  occnpez  k  chercher  les  movens  de  reparer  les  Epvi* 
semens  que  de  longues  Guerres  avoient  caustes  k  TEstat,  Et  i  pro- 
curer 4  nos  Sujets  la  felicity  et  Pabondance  qu'ils  meritient  Nous 
voyons  avec  satisfaption  que  la  circulation  de  I'Argent  est  tr£s  vive, 
et  que  le  Commerce  se  restaUit,  mais  nostre  objet  ne  peut  estre 
rempli  que  par  de  plus  grands  avantages.  Le  credit  que  la  Com* 
pagnie  d'Occident  s'est  acquis,  quoy  que  uouvellement  formte.  Nous 
a  determinez  d'examiner  la  situation  des  anciennes  Compagnies,  Et 
Nous  avons  vCi  avec  douleur  que  malgr6  les  bienfaits  quMlesont  re^u 
de  la  liberality  du  feu  Roy  nostre  tres  honore  Seigneur  et  Bisayeul, 
Elles  n'ont  pQ  se  soQtenir.  La  Compagnie  des  Indes  Orientales 
establie  par  Edit  du  moisd'Aoust  1664,  au  lieu  d'employer  JL  I'agran- 
dissement  du  Commerce  le  privilege  exclusif  qui  iuy  avoit  est6  accord^ 
pendant  Cinquante  ann^es,  Et  les  secours  r6iterez  d'Argent  et  de 
Vaisseaux.que  le  feu  Roy  Iuy  avoit  donnez^apr^s  avoir  con  tract  6  des 
dettes  dans  le  Royaume  et  aux  Indes,  a  totalement  abandonn^  sa 
Navigation,  et  s'est  determinde  k  coder  son  Privilege  k  des  partica- 
liers  rooyennant  dix  pour  cent  du  produit  des  ventes  en  France,  et 
cinq  pour  cent  des  Prises,  Et  la  retenue  des  cinquante  livres  par  Ton- 
neau  des  Marchandises  de  Sortie,  et  des  soixante-quinze  livres  de 
celles  d'Entr^e  qui  Iuy  avoient  este  accordez  par  forme  de  gratification. 
Nous  sgavons  que  ce  n'est  point  k  la  nature  de  ce  Commerce,  que  le 
manque  de  svicc^s  doit  estre  attribu6,  mais  k  la  mauvaise  Regie,  £t 
que  cette  Compagnie  k  I'example  de  celles  des  Estats  voisins  auroit 
pQ  rendre  ce  Commerce  utile  k  ses  Actionnaires  et  au  Royaume. 
L'Entreprise  avoit  est&  form6e  avec  un  fonds  qui  n'estoit  pas  suffisaut, 
les  Dijecteurs  ont  consomm6  une  partie  de  ces  fonds  par  des  reparti- 
tions prematura,  et  des  droits  de  presence  dans  un  temps  oix  ii  0*7 
avoit  aucuns  profits,  et  pour  supplier  k  ces  fonds  I'on  avoit  fait  des 
Emprunts  sur  la  Place  k  des  interests  exces8ifs,jusqu'k  dix  pour  cent, 
et  I'on  avoit  pris  en  d'autres  temps  de  I'Argent  k  la  grosse  aventure, 
k  raison  de  cinq  pour  cent  par  mois,  en  sorte  que  le  benefice  du  Com- 
merce se  trouvoit  6puiss6  et  au  de-U,  par  les  charges  que  I'on  y  avoit 
mises.  Cependant  malgr6  cette  mauvaise  administration,  le  feu  Roy 
continuant  toQjours  la  protection  qu'il  avoit  accord6e  k  cette  Com- 
pagnie, et  dans  la  veue  de  la  mettre  en  estat  de  payer  ses  dettes,  Iuy 
a  accord6  par  sa  Declaration  du  29  Septerabre  1714,  la  continuafion 
de  son  privilege  pendant  dix  anu6es,  k  commencer  du  premier  Avril 
1715.  Mais  au  lieu  de  remplir  un  objet  aussi  legitime,  les  Indiens 
nous  ont  port6  des  plaintes  r6iter6es  que  la  Compagnie  ne  leur  payoit 
ni  interests  ni  Capitaux,  et  que  depuis  plus  de  seize  ans,  elle  n'avoit 
envoy^  aucuns  Vaisseaux  k  Suratte;  ainsi  ce  Commerce  devenu  lan- 
guissant  depuis  plusieurs  ann^es,  se  perdroit  entierement  s'il  u'y  estoit 
pourvQ,  parce  que  les  particuliers  qui  ont  acquis  le  priyilege  de  la 
Compagnie,  estant  chargez  de  Iuy  payer  un  droit  de  dix  pour  cent, 
ne  peuvent  faire  un  Commerce  de  concurrence  avec  I'estranger,  et  que 
d'ailleurs  dans  la  crainte  d'estre  arrestez  pour  les  dettes  de  la  Com- 
pagnie, ils  n'osent  envoyer  leurs  Vaisseaux  k  Suratte,  Ville  principals 
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du  Mogoi)  d'oi^  se  tirent  les  Cottons  en  laine  et  silez,  et  presque  toutes 
les  Dpogiieries  et  Epiceries  des  Indes  et  de  PArabie;  en  sorteque  nos 
sujels  sont  obligez  de  tirer  de  I'estranger  la  plus  grande  partie  des 
JMafchandises  des  Indes  qui  se  coBBoinment  dans  le  Royaume,  et  de 
celles  propres  pour  le  Oommerce  de  la  Coste  de  Gninte  et  du  Senegal^ 
qu'ils  payent  au  triple  de  la  valeur,  et  se  vefroient  frustrez  pour 
toQjours  de  i'ayantage  d-avoir  daos  le  Boyaume  ces  sortes  de  Mar*- 
chandises.  Nous  avons  aussi  est6  informez  que  la  Compagnie  par^ 
ticuliere  de  la  Chine,  Establie  par  Arrest  de  nostre  Conseil  du  28. 
Novembre  1712.  et  par  les  Lettres  Patentes  expedites  en  consequence 
le  19 J  Fevrier  1713.  et  qui  faisoit  cy-devant  partie  de  la  Concession  de 
la  dtte  Compagnie  des  Indes, n'a  fait  aucun  usage  du  privilege  exclu* 
aif  qui  lay  a  est6  attribu6,  et  que  ce  Commerce  est  encore  dans  nn 
plus  grand  derangement,  s'il  est  possible,  que  ceUii  des  Indes.  Ce 
seroit  manquer  k  oe  que  nous  devons  k  nous-mesmes  et  k  nos  snjets, 
de  laisser  subsister  plus  long-temps  un  pareil  desordre  dans  un  des 
plus  considerables  Commerces  de  nostre  Royaume,  et  nous  avons  crCi 
qu*il  estoit  convenable  au  bien  de  nostre  Estat,  de  restablir  et  d'aug- 
cnenter  ie  Commerce  des  Frangois  aux  Indes,  et  de  eonserver  Phon- 
neur  de  la  Nation,  en  payant  k  ces  Peuples  les  dettes  contract^es  par 
la  Compagnie,  pour  parvenir  ii  ('execution  de  oe  dessein,  nous  avons 
resolq  de  suppriiher  les  privileges  accordez  aux  Compagnies  de»  Indes 
et  de  la  Chine,  et  de  les  rfeonir  a  celle  d 'Occident.  L'Bstablissement 
de  cette  Compagnie  form6e  depuis  quelqne  temps,  la  protection  que 
ttous  lui  acQordons,  sa  bonne  administmtion,  le  credit  qu'elle  s'est 
acquise,  les  fcmds  considerables  qu'elle  aura  par  la  jonction  de  ces 
difTerentes  Compagnies,  tous  ces  avantages  nous  font  jnger  que  nous 
ne  pouvona  remettre  en  de  meilleures  mains  le  Commerce  des  Indes 
et.de  la  Chine;  d*ailleurs  parce  moyen  et  par  la  jonction  qui  a  e8t6 
faite  k  la  Compagnie  d'Occident  de  celle  du  Senegal,  rous  r6nnis$ons 
dans  une  seule  Compagnie  un  Commerce  qui  s'6tend  aux  quatre 
Partieadu  moiide.  Cette  Compagnie  trouvera  dans  elle^mesme  tout 
ee  qui  sera  necessaire  pour  faire  ces  differens  Commerces;  Elleappor- 
tera  dans  nostre  Royaume  les  choses  necessaires,  utiles  et  commodes; 
Elle  euvoyera  les  superflues  a  Tetranger;  Elle  entretiendra  la  Navi- 
gation^ et  fbrmera  des  Officiers,  des  Pilotes  6t  des  Matelots,  et  toute 
sa  Regie  se  faisant  dans  le  mesme  esprit,  il  en  naitra  I'union  et  I'eco* 
tiomie  dont  depend  le  succ6s  de  toutes  les  Entreprises  de  Commerce. 
A  OB8  Causes  et.autres  k  ce  nous  mouvans,  de.  I'avis  de  nostre  tres 
cher  et  tres  am6  Oncle  le  Due  d'Orleans  petit  Fits  de  France  Regent, 
de  nostre  tres  cher  et  tres  am6  Cousin  le  Due  de  Bourbon  Prince  de 
nostre  Sang,  de  nostre  tres  cher  et  tres  am6  Oncle  le  Due  de  Chartres 
premier  Prince  de  nostre  Sang,  de  nostre  tres  cher  et  tres  am6  Oncle  le 
Comte  d^  Toulouse  Prince  l^itim^,  et  autres  Pairs  de  France,  grands 
et  notables  Personnages  de  nostre  Royaume,  et  de  nostre  certaine 
science,  pleine  puisctance  etautorit^  Royale,  nous  avons  par  le  present 
Edit  perpetuel  et  irrevocable,  dit,  statu6  et  ordonn6,  disons,  statuons 
et  ordonnons,  Vottlons  et  nous  plaiat,  .      ' 
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I.  QuQ  les  Privileges  accordez  k  la  Comp&gnie  des  Indes  Orien- 
tales,  par  Edit  du  mois  d'Aoust  1664,  eonfirmez  et  augmentez  par  la 
Declaration  du  mois  de  Fevrier  1685.  Et  par  plusieiirs  A^ests  et 
autres  Declarations,  et  prorogez  par  celle  du  29  Septembre  1714.  Et 
ceux  accordez  4  la  Compagnie  particuliere  de  la  Chine  par  Arrest  de 
nostre  Conseil  du  28  Novembr^  1712.  Et  les  Lettres  Patentes  expe- 
dites en  consequence  le  19  Fevrier  1713  demeureot^teints,  revoquez 
et  supprtmez,  ainsi  que  nous  les  ^teignons,  revoquons  et  supprinioiis. 

II.  Avons  accord6  et  accordons  k  la  Compagnie  d'Occident,  le 
Privilege  de  Negocier  seule,  h  I'exclusion  de  tous  nos  autres  Sujets, 
depuis  le  Cap  de  Bonne- Esperanc^,  jusques  dans  toutes  les  Mers  des 
Indes  Orientates,  Isles  de  Madagascar,  Bourbon  et  France,  Coste  de 
Sofola  en  Affrique,  Mer  Rouge,  Perse,  Mogol,  Siam,  la  Chine  et  le 
Japon,  mesme  depuis  le  Detroit  de  Magellan  et  le  Maire  dans  tonles 
les  Mers  du  Sud,  pour  le  temps  qui  reste  k  expirer  deceluy  accord6 
k  la  dite  C'Ompagnie  d'Occident  par  P Article  II.  de  nos  Lettres  Patentes 
du  mois  d'Aoust  1717. 

III.  Faissons  deffenses  k  tous  nos  autres  Sujets,  de  faire  aucun 
Commerce  dans  les  dits  Lieux  pendant  la  durte  du  privilege  attribu6 
k  la  Compagnie  d'Occident,  k  peine  de  confiscation  ^son  profit,  des 
Yaisseaux,  armes,  munitions  et  marchandises. 

IV.  Nous  donnons  et  concedons  k  )a  Compagnie  d'Occident  en 
loute  propriety,  les  terres,  isles,  forts,  habitations,  magazins,  meubles, 
inuneubles,  droits,  rentes,  vaisseaux,  barques,  munitions  de  guerre  et 
de  bouche,  negres,  bestiaux,  marchandises,  et  generalemente  tout  ce 
que  la  Compagnie  des  Indes  Orientates  et  celle  de  la  Chine  ont  pft 
acquerir  ou  conquerir;  ou  qui  leur  a  esMk  concede,  tant  en  France 
qu'aux  Indes  et  k  la  Chine,  suivant  I'estimation  qui  en  sera  faite  sur 
les  Livres,  Registres,  Letters,  Papiers,  Factures,  Titres  1st  Enseigne- 
mens  qu'elles  seront  tenues  de  rjepresenter  k  cet  effet,  huitaine  apr£s- 
I'Enregisfrement  du  present  Edit;  pour  en  jouir  par  la  dite  nouvcdle 
Compagnie,  comme  de  chose  k  elle  appartenante,  ainsi  qu'en  ont  joui 
ou  d&  jouir  les  Compagnies  des  Indes  et  de  la  Chine,  k  la  charge 
seulement  de  payer,  tant  aux  Frangois  qu'aux  Indiens,  toutes  les 
dettes  legitimes  de  la  Compagnie  des  Indes  et  de  la  Chine,  k  rooins 
qu'apr^s  {'estimation  des  dits  Effets,  et  la  liquidation  des  dettes,  il  n'y 
eust  de  I'excedent  dans  les  dits  Effets,  anquel  cas  la  Compagnie 
d'Occident  sera  tenue  aussi  de  payer  le  dit  excedent,  de  maniere 
qu'elles  n'en  puissent  estre  recberch6es  ni  inquiet6es,  duquel  paye- 
ment  la  dite  Ck>mpagnie  sera  tenue  de  rapporter  les  preuves  et  Titres 
justificicatifs,  et  sans  que  la  dite  Compagnie  d'Occident  soit  tenue  de 
payer  aucune  autre  chose  k  celle  des  Indes  et  de  la  Chine. 

V.  Les  Cinquante  livres  par  chaque  Todneau  de  marchandises  de 
France,  et  Soixante-quinze  livres  aussi  pour  chaque  Tonneaude  mar- 
chandises des  Indes,  que  nous  faisons  payer  k  la  Compagnie  par 
forme  de  gratification,  ensemble  les  dix  pour  cent  sur  le  produit  des 
ventes  des  marchandises  venues  ou  ivenir  sur  les  Vaisseaux  desPftr- 
ticuliers  k  qui  elle  a.ced6  son  privilege,appartiendroi^t  ft  la  Compagnie 
d'Occident 
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VI.  Et  pour  mettre  la  Compagnie  d'Occident  en  estat  de  satisfaire 
les  Creanciers  de  celle  d'Orieut,  tant  en  France  qu'aux  Iiules,  etde 
porter  a  I'avenir  son  Commerce  k  toute  PEIstendue  qu'il  doitavoir^ce 
qui  ne  se  peutexecuterque  par unfonds considerable;  nousluyavons 
perinis  et  permettons  de  faire  pour  Vingt-cinq  millions  de  nouvelles 
actions,  qui  ne  pourront  estre  acquises  qu'en  argent  comptant,  et  en 
payant  au  Caissier.  de  la  dite  Compagnie  d'Occident  Cinq  cens  cin- 
quante  livres  pour  chaque  action,  lesquelles  serout  de  mesme  nature 
que  les  cent  millions  de  la  dite  Compagnie  d'Occident  qui  sont  dans 
le  public,  et  dont  les  numeros  suivrout  immediatement  celuy  des 
derniers  numeros  des  actions  quicomposent  les  cent  premiers  millions; 
et  en  consideration  des  dix  pour  cent  que  les  acquereurs  payeront 
au-dessus  du  pair,  nous  voulons  qu'elles  jouissent  des  mesmes  avan^ 
tages  que  les  autres  actions. 

VII.  Lesdites  actions  seront  sign6es  par  le  Caissier  de  la  Com- 
pagnie, vistes  de  Pun  des  Directeurs  et  scell^esde  son  Sceau,  et  pour 
en  faciliter  I'acquisition,  il  sera  ouvert  un  Livre  dans  lequel,  tant  nos 
sujets  que  les  estrangers  pourront  souscrire,  en  payant  comptant  les 
dix  pour. cent  d'excedent,  et  le  capital  de  Paction  en  vingt  mois,  par 
portions  6gales  de  cinq  pour  cent  par  mois,  sauf  4  ceux  qui  voudront 
payer  comptant,  de  remettre  leurs  fonds  k  la  Caisse  de  la  Compagnie 
sans  pretendre  aucun  escompte  pour  le  prompt  payement. 

VIIL  Le  Caissier  de  ladite  Compagnie  ne  delivrera  aucune  action 
qu'au  fur  et  k  mesure  des  payemens  effectifs  du  capital  qui  luy  seront 
faits;  et  faute  par  lesdites  actionnaires  de  remplir  leurs  soumissions 
dans  les  termes  portez  par  le  present  Edit,  ils  peprdront  les  dix  poqr 
cent  cxcedens  du  capital  qu'ils  aurout  payez. 

IX.  Permettons  k  ladite  Comp^nie  de  faire  venir  des  pays  de  sa 
concession,  toutes  sortes  d'etoffes  de  soye  pure  et  de  soye  et  cotton 
mgl6es  d'or  et  d'argent,  et  d'ecorses  d'arbres,  et  des  toiles  de  cotton 
teintes,  peintes  et  ray^es  de  couleurs:  Voulons  que  lesdites  marchan- 
dises  prohib4es  dans  le  Royaume  ne  puissent  estre  vendues  que  sous 
la  condition  expresse  de  la  sortie  pour  I'estranger,  et  qu'^  cet  effet 
elles  soiem  mises  en  Eutrepost  dans  les  Magasins  de  nostre  Ferme 
Generate^  sous  deux  clefs,  dont  les  Fermiers  Generaux  ou  leurs  Com- 
mis  en  aurant  une,  et  les  Directeurs  de  la  Compagnie  ou  leurs  pro- 
posez  Pautre;  et  en  prenant  les  autres  precautions  necessaires.  pour 
empescher  que  les  dites  marchandises  ne  soient  vendues  pour  la  con- 
sommation  du  Royaume. 

X.  Pourra  ladite  Compagnie  faire  aussi  venir  des  pays  de  sa  conces- 
sion, toutes  sortes  de  toiles  de  cotton  blanches,  soyes  crUes,  caff4, 
drogueries,  epiceries,  Metaux  et  autres,  except^  celles  prohib6es  par 
le  precedent  article,  en  payant  les  droits  qui  se  payent  actuellement 
par  la  Compagnie  des  Indes,  suivant  et  conformement  aux  Edits, 
declarations  des  Roys  nos  predecesseurs,  arrests  et  reglemens. 

XL  S'il  est  rest6  aux  Indes  quelques  merchandises  qu  effets  appar- 
tenans  k  des  particuliers,  dent  les  vaisseaux  y  auront  est6  en  vertu 
des  permissions,  traitez  ou  cessions  de  privilege  de  ladite  Compagnie 
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des  Indes,  la  valeur  leur  en  sera  remboursto  par  ladite  Compagnie 
d'Occident. 

XI I.  Voulons  que  la  Compagnie  d^Occident  soit  doresnavant  nom- 
mke  et  qua)ifi6e  Compagnie  des  IndeSy  et  qu'elle  porte  les  mesmes 
armes  dont  la  Compagnie  d 'Occident  s'est  servie  jusqu'4  present 

XIII.  Maintenons  et  confirmons  ladite  Compagnie  dans  tons  les 
droits  et  privileges  k  elle  accordez  par  Edit  du  mois  d'Aoust,  1664, 
declaration  du  mois  du  Fevrier,  16S5,  et  autres  declarations  et  regies 
mens  rendus*  en  faveur  de  son  commerce,  sans  aucnne  exception, 
Gomme  s'ils  estoieat  tons  rappellez  par  ces  presentes,  tout  ainsi  que 
la  Compagnie  des^  Indes  en  jouit,  except^  ceux  qui  ont  est6  revoquez 
ou  modifiez,  et  sans  prejudice  des  droits  de  I'Amiral  de  France, 
dont  il  a  joui  on  dQ  jouir,  conformement  iL  la  declaration  du  3  Sep- 
temhre,  1712,  et  reglemens  fails  en  consequence. 

Si  donnoos  en  mandement  il  nos  amez  et  feaux  conseillers  les  gens 
tenans  nostre  Cour  de  Parlement,  Chambre  des  Comptes  et  Cour  des 
Aydes  k  Paris,  que  ses  presentes  i!s  ayant  i  faire  lire,  publier  et 
registrer,  et  le  contenu  en  icelles,  garder,  observer  et  executer  selon 
leur  forme  et  teneur,  nonobstant  tous  edits  et  declarations  k  ce  con* 
traires:  Voulons  qu'aux  copies  d^icelles  cfollationn6es  par  I'un  de  nos 
arpez  et.  feaux  conseillers-seoretaires  foy  soit  adjoOtee  comme  k  Pori- 
ginal,  Car  telle  est  nostre  plaLsir.  Et  afin  que  ce  soit  chose  ferme 
et  stable  k  toQjours,  nous  y  avons  faite  mettre  nostre  seel.  Donn6  a 
Paris  au  mois  de  May,  Pan  de  grace  mil  sept  cens  dix-neuf,  et  de 
nostre  R^ne  le  quatri^me. 

(Sign6)  LOUIS. 

Et  plus  bas,  par  le  Roy,  le  Due  d'Orleans  Regent  present  Phely- 
peaux,  Fhaj  de  Voyer  d'Argensonj  Vefl  au  Conseil,  Viileroy.  £l 
8cell6  du  grand  Sceau  de  cire  verte. 

« 

LETTRES  PATENTES. 

Louis  par  la  grfice  de  Dieu  Roy  de  France  et  de  Navarre:  A  nos 
amez  et  feaux  conseillers  les  gens  tenant  nostre  Cour  de  Parlement  k 
Paris,  Salitt:  Par  arrest  en  forme  de  reglement  de  nous  rendu  en 
nostre  conseil  le  21  Aoust  dernier  pour  les  causes  y  contennes,  nous 
avons  prdonni  ce  que  nous  entendions  estre  k  faire  et  observer  par 
nostredite  Cour  sur  I'execution  de  nos  edits  et  declapations,  arrests  de 
nostre  conseil  et  lettres  patentes  sur  iceux,  ensemble  sur  le  temps  et 
la  fprme  des  remonstrances  que  de  nostre  grace  speciale  nous  luy 
avons  permis  de  nous  adresser  avant  leur  enregistremetit,  et  par 
ieeluy  pourvQ  ^  plusieurs  abus  pr6judiciables  ii  nostre  authority,  et 
voulant  que  ledit  arrest  soit  execute  de  point  en  point  selon  sa  forme 
et  teneur,  sans  qu'en  aucuue  maniere  et  sur  quelque  pretexts  que  ce 
soit  il  y  sOit  contrevenu,  nous  avons  fait  expedier  nos  lettres  sur  oe 
necessaires.  ,  A  ces  causes  et  autres  k  ce  nous  mouvans,  de  I'avis  de 
nostre  tres  cher  et  tres  ami^  oncle  le  Due  d'Orleans,  Petit  fiis  de  France 
Regenti  de  nostre  tres  dier  et  tres  am6  cousin  ie^Duc  de  Bourbon,  de 
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nostre  tres  cher  et  tres  am6  consin  le  Prince  de  Conty,  princes  de 
nostre  sang^de  nostre  tres  cber  et  tres  ani6oncle  le  Ducdu  Maine,  de 
nostre  tres  cher  et  tres  am6  oncle  ie  Comte  de  Toulouse  Princes  iegi- 
mez,  et  autres  pairs^  grands  et  notables  personnages  de  nostre  Roy- 
aume  xjui  ont  veQ  ledit  arrest  cy-attacti6  sous  le  Contrescel  de  nostre 
Chancelleries  et  de  nostre  grace  specialcfpleine  puissance  et  authority 
Royale,nous  avonsdit,  status  et  ordonn6,et  par  ces  presenies  signdes 
de  nostre  main,  disons^  statuons  et  ordonnons/voulons  et  nous  plaist 
ce  que  suit. 

I.  Que  le  Parlement  de  Paris  puisse  continuer  de  nous  faire  des 
remonstrances  sur  nos  ordonnances,  edits,  declarations  et  lettres  pa- 
tentes  qui  luy  seront  adressez,  pourvQ  que  ce  soit  dans  la  huitaine 
ainsi  qu'il  est  port6  par  la  declaration  du  niois  de  Septembre,  171 5, 
et  dans  la  forme  prescrite  par  Particle  III,  du  Titre  I,  de  I'ordonnance 
de  1667.  Luy  deffendons  de  faire  auounes  remonstrances,  delibera- 
tions, ni  representations  sur  nos  ordonnances,  edits^  declarations  et 
lettrus  patentes  qui  ne  luy  auront  pas  est6  adressez. 

II.  Que  faute  par  ledit  Parlement  de  Paris  de  faire  ses  remon- 
strances dans  la  huitaine  du  jour  que  lesdits  edits^  declarations  et 
lettres  patentes,  lui  auront  kik  presentez,  ils  soietit  reputez  et  tenus 
pour  enreg»trez;  et  en  oonsequence  qu'il  en  sera  enyoy6  une  expe- 
dition en  forme  aux  Baillages  et  Senechauss6es  du  Ressort  du  Parle- 
ment de  Paris,  pour  y  estre  executez-selon  leur  forme  et  teneur,  et  le 
contenu  en  iceux  e^tre  observe  sous  telles  peines  qu'il  appartiendra, 
et  en  cas  de  cpntravention,tant  par  ledit  Parlement  de  Paris,  que  par 
lesdits  Baillife  et  Senechaux  dans  leurs  arrests,  sentences  et  jugements, 
qu'ils  seront  par  nous  cassez  et  annullez  suivant  la  forme  prescrite 
par  l^ordonnance. 

III.  Que  lorsque  le  Parlement  aura  d^Iiber6  de  faire  des  remon- 
strances, dans  la  forme  et  dans  le  temps  cy-dessus  marquez,  les  gens 
du  Roy  se  retireront  vers  n<>us  pour  nous  en  informer,  et  nous  leur 
ferons  sgavoir  si  nous  desirous  les  recevoir  de  vive  voix  on  par  escrit. 

I  v.  Au  premier  cas,  nous  indiquerons  au  Parlement  le  jour  auquel 
nous  trouverons  bon  d'^couter  ses  remonstrances,  et  au  second  cas, 
fahte  par  le  Parlement  deremcttre  ses  remonstrances  par  6crit  k  I'un 
de  nos  Secretaires  d'£stat  etde  nos  Commandemens,huit  jours  aprte 
que  nous  leur  en  aurons  donn6  Fordre,  les  edits,  declaratiotis  et  lettres 
patentes  seront  censez  enregistrez,  ainsi  qu'il  est  port6  par  t'artiole  11. 
des  presentes. 

V.  Apr6s  que  nous  aurons  teout6  ou  regfi  les  Remonstrances,  sMl 
nous  plaist  d'ordonner  que  les  Edits,  Declarations  et  Lettres  Patentes 
soient  enregistr^es,  le  Pkrlement  sera  tenu  d'y  satisfaire  sans  delay^ 
sirion  l'£nregistrement  sera  cens6  en  avoir  este  fait,  et  il  en  sera  en- 
voy6  des  Expeditions  suivant  qu'il  est  expliqu6  au  second  article  cy- 
dessus;  sauf  au  Parlement  apr6s  PEnregistrement  de  faire  de  nouvelles 
remonstrances,  ausquelles  nous  aurons  tel  6gard  qu'il  appartiendra. 

VI.  Deffendons  tres  expressement  audit  Parlement -d'interpreter 
les  Edits,  Declarations  et  Lettres  Patentes  qui  luy  auront  e8t6  adressez 
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de  nostre  ordre;  et  en  cas  que  qnelques  articles  luy  paroissent  snjets 
a  interpretation,  le  Parlement  de  Paris  pourra  conformement  i  Tarticle 
in.  dii  Titre  premier  de  I'Ordonnance  de  16t^7.  Nous  representer  ce 
qu'il  estimera  convenable  ^  l'atilit6  publique,  sans  que  Pexecution  ea 
puisse  estre  sursise,  ni  qu'aucun  de  nos  Ekiits,  Ordonoances,  Declara* 
tbns,  Lettres  Patentes  ou  Reglemenspuissent  estre  interpretez  ou 
modifiez  par  le  dit  Parlement  de  Paris,  sous  aucun  pretexte. 
•  Vlf.  N'enfendons  que  le  Parlement  de  Paris  puisse  inviter  les 
autres  Cours  a  aucun  Association,  Union,  Confederation,  ConsultatioQ 
ni  Assembl^e  par  Deputez  ou  autrement,  pour  quelque  cause  ou 
occasion  que  ce  SDit,sans  nostre  expresse  permission  parterit,^  peine 
de  desob^issance,  et  sous  telle  autre  peine  qu'il  appartiendra,  suivant 
rexif!;ence  des  cas. 

VIII.  Luy  defiendons  pareillement  de  faire  aucun  Assembl^e  ou 
Deliberation  touchant  1 'administration  de  nos  Finances,  ni  de  prendre 
connoissance  d'aucunes  affaires  qui  concement  le  Gouvemement  de 
I'Estat,  si  nous  n'avons  agreable  de  luy  en  demander  son  avis  par  un 
ordre  expr^s. 

IX.  Declarons  mils  et  de  nul  effet  tous  Proc6s  verbaux,  Arrests, 
Deliberations,  Arrestez,  et  autres  Actes  que  lo  dit  Parlement  de  Paris 
pourroit  avoir  faits  par  le  pass6,  ou  pourroit  faire  k  I'aveair  au  sujet 
des  Edits,  Declarations  et  I^ttres  Patentes  qui  ne  luyont  pasest^ 
adressez,  soit  par  rapport  aux  affaires  du  Gouvemement  de  I'Estat, 
aur  lesquelles  nous  ne  luy  aurons  pas  detnand6  son  avis. 

X.  Ce  faisant  avons  d'abondant  cass6  et  annulli  1' Arrest  du  Par- 
lement de  Paris  du  20  Juin  dernier,  dont  nous  avons  ordonn6  la  cas- 
sation par  celuy  rendu  en  nostre  Conseil  le  mesme  Jour. 

Comme  aussi  avons  casse  et  annuII6,  cassons  et  annullons  tons 
Arrests,  Actes  de  publication  d'affiches,  de  notification  et  autres  qui 
pourroient  avoir  est^  faits,  soit  contra  I'Cdit  du  mois  de  May  dernier 
Enregistr6  en  la  Cour  des  Monnoyes  o\X  I'addresse  en  avoit  est6  faite, 
soit  au  prejudice  du  dit  Arrest  du  Conseil  et  de  celuy  du  lenderaain, 
ou  des  Lettres  Patentes  expedites  sur  iceluy,  et  adress^es  au  Parle- 
ment qui  ne  les  a  pas  encore  enregistr6es. 

Avons  pareillement  cass6  et  annuI16  PArrestdu  Parlement  de  Paris 
du  12  de  ce  mois,  conmie  attentatoire  ii  Hauthorit6  Royale,  et  toutes 
les  Deliberations  ou  procedures  qui  ont  preqed6  et  suivi  le  dit  Arrest, 
ou  qui  pourroient  estre  faites  k  I'avenir  sur  ce  qu'il  contient,  et  sur 
toutes  autres  matieressemblables;  Deffendant  au  Parlement  de  traiter 
de  telles  affaires  que  lors  que  nous  voudrons  luy  faire  I'hooneur  de 
Pen  consalter. 

Voulons  que  les  dits  Arrests,  Arrestez,  Deliberations, Proems  verbauz 
et  autres  Actes  faits  en  consequence,  soient  rayez  et  biffez  dans  les 
Registres  du  Parlement,  et  par  tout  ailleurs  oil  besoin  sera,  et  qu'en 
marge  d'iceux  mention  soit  faite  du  dit  Arrest  et  de  cesPresentesqni 
seront  leQ^s,  publi^es  et  affich6estant  dans  nostre  bonne  Viile  de  Paris, 
que  dans  les  Villes  et  principaux  lieux  du  Ressort;  A  I'effet  de  quoy 
Copies  dClement  coliationn^es  en  seront  envoytes  directement  aux 
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Bailliages,  Seneschauss^es  et  par  tout  oii  besoin  sera,  pour  y  estre 
£iiregistr6es  k  la  diligence  de  nos  Procureurs,  qui  seront  tenus  de  nous 
en  certifier  au  mois,  peine  d'interdiction. 

Si  vous  M andons  que  les  Presentes  vous  ayez  k  iaire  lire,  publier 
et  Enregisrter/et  le  contenu  en  icelles  garder  et  observer  de  point  en 
point  selon  leur  forme  et  teneur,  sans  que  pour  quelque  cause  ou  pre- 
texte  que  ce  soit  il  y  soit  contrevenu;  Enjoignons  k  nostre  Procureur 
General  de  nous  avertirdes  contraventions,  si  aucunesyestoientfaites 
mesme  d'en  informery  et  k  nos  Baillifs,  Seneschauz,  Sieges  Presidaux 
et  k  tous  autres  nos  Juges  de  vostre  ressort,  que  ces  Presentes  ils  ayent 
k  faire  pareillement  lire,  publier  et  enregistrer,  et  en  certifier  dans  le 
mois^  ^  peine  d'interdiction:  Car  tel  est  nostre  plaisir.  Donn6 
k  Paris  le  vingt-sixieme  jour  d'Aoust,  Pan  de  grace  mil  sept  cens  dix- 
buit,  et  de  nostre  Regno  le  troisifeme. 

(Signfe)  LOUIS. 

Et  plus  bas,  p&r  le  Roy  le  Ducd'OaLEARs  Regent  present,  Phe^t- 

VEAUX. 

Le  Roy  scant  en  son  Lit  de  Justice,  de  Tavis  du  Due  d'Orleans 
Regent,  a  Ordonn6  et  ordonne  que  les  presentes  Lettres  Patentes  se- 
ront Enregistrfies  au  Greffe  de  son  Parlement,  et  que  sur  le  reply 
d'icelles,  il  soit  mis  que  lecture  en  a  est6  faite,  et  le  dit  Enregistrement 
ordonn^,  ce  requerant  son  Procureur  General,  pour  estre  le  contenu 
en  icelles  execute  selon  leur  forme  et  teneur,  et  Copies  coUationn^es 
envoy6esaux  Baillages  et  Seneschauss6es  du  Ressort  poury  estre 
pareillemeut  Ides,  publi6es  et  registries.  Enjoint  aux  Sub^tituts  de 
son  Procureur  General  de  Pen  certifier  au  mois.  Fait  en  Parlement 
le  Roy  tenant  son  Lit  de  Justice  dans  le  Chasteaux  des  Tuileries,  le 
vingt-sixi^me  jour  d'Aoust  i;nil^ept  cens  dix-huit. 

(Sigu6)  '  Gilbert. 


TVTLE  IX. 

EDIT  DU  ROT,  PORTANT  CONriRHATION  DR8  PRmtEpEfl  ACCORDBZ,  CONCESSIONS 
ET  ALIENATIONS  FAITBS  A  LA  COMPA^NIE  DE8  INDES.      DONN&  A  VERSAILLES 
^17  M0I8  DE  JUIN  1725. 

Louis  par  la  grace  de  Dieu  Roy  de  France  et  de  Navarre :  A  tous 
presens  et  k  venir,  S aliit.  Une  de  nos  principales  attentions  k  nostre 
Avenement  k  la  Couronne,  ayant  est6  d'augmenter  et  faire  fieurir  le 
Commerce  de  nostre  Koyaume,  nous  avons  au  mois  d'Aoust  1717 
cr66  et  establi  une  Compagnie  de  Commerce  maritime,  sous  le  nom 
de  Compagnie  d'Occident:  Depuis  oela  ayant  reconnu  que  diverses 
autres  Compagnies  de  Commerce,  establies  sous  le  Regne  du.feu  Roy 
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nostre  tr^  honor^  Seignear  et  Bisayeul^  estoient  tomb^es  dans  un  tel 
an6amissement,  que  nos  sujets  estoient  obiigez  de  tker  des  Estrangers, 
les  Marchandises  que  ces  Compagnies  anroient  d(i  leur  procurer; 
Nous  avons  jug6  qu'il  conwnoit  au  bien  de  nostre  Ektat,  de  rfeunir 
les  differens  Privileges  de  commerce  exclusif,  cy-devant  coneedez  i 
ces  Coaj{>agaies  particulieres,  4  celle  d'Occtdent  que  nous  avons 
nommte  Compagnie  des  Indes,  afin  que  toutes  ces  parties  r^Uniea 
pussent  respectivement  se  soOtenir;  et  nous  avons  la  satisfactbn  de 
voir  i'uciliti  de  cette  reunion,  par  la  situation  actaelle  de  ces  mSmes 
parties  de  commerce,  bien  differente  de  ce  qu'elle  estoit  lors  de  leur 
division;  reconnoissant  d'ailleurs  qu'il  est  de  nostre  justice  d'ass&rer 
la  fortune  d'un  grand  nombre  de  nos  sujetsde  tousestats  et  conditions, 
qui  se  trouvent  interessez  dans  la  Compagnie  des  Indes^  par  les  en- 
gagemens  qu'ils  n'ont  pCl  se  dispenser  de  prendre  dans  les  differentes 
operations  dont  elle  a  est6  charg6e  pendant  nostre  Minorit6:  Nous 
avons  fait  examiner  en  nostre  Conseil  les  moyens  d'affermir  et  soQtenir 
de  plus  en  plus  la  Compagnie  des  Indes,  en  confirmant  en  la  forme 
)a  plus  authentique  les  Privileges  exclusifs-  de  differens  Commerces 
que  nous  luy  avons  coneedez  jusqu'^  present,  qui  sontde  nature  4  ne 
pouvoir  estre  utiles  s'ils  estoient  libres,  sans  que  la  dite  Compagnie 
puisse  en  preteudre  aucun  autre  i  I'avenir;  nostre  intention  estant 
qu'elle  serve  ^  I'acccoissemmit  du  commerce  de  nostre  Royaume^sans 
affoiblir  celuy  des  Negocians  particuliers,  et  sans  pouvoir  s'immisoer 
en  aucun  t^nps  dans  nos  Finances;  en  establissant  pour  toQjours  ie 
gouvernement  et  ^administration  des  affaires  de  cette  Compagnie,  de 
maniere  que  nos  sujets  ayent  une  entiere  confiance  k  un  establissement 
que  nous  sommes  resolus  de  soQtenir  de  toute  nostre  authority.  A 
CES  CAUSES  et  autres  k  ce  nous  mouvans,et  de  nostre  certaine  science, 
pleine  puissance  et  authority  Royale,  nous  avons  par  le  present  Eldit 
perpetuel  et  irrevocable,  dit,  statu6  et  ordonn6,  disons,  statuons  et 
ordonnons,  voulons  et  nous  plaist. 

I.  Que  la  Compagnie  des  Indes  cr6te  sous  le  nom  de  Compagnie 
d'Occident  par  nos  Lettres  Patentes  du  mois  d'Aoust  1717  joUisse  a 
perpituit6  des  Conceteions  et  Privileges  que  nous  luy  avons accordez, 
tant  par  lesdites  Lettres  Patentes,  que  par  nos  Edits,  Declarations  et 
Arrests  de  nostre  Conseil  rendus  depuis  en  sa  faveur;  desquelles  Con* 
cessions  et  Privileges  nous  voulons  que  la  dite  Compaignie  joUisse  de 
la  maniere  que  les  Compagnies  qui  ont  eu  ces  mSmes  Privileges,  en 
ont  jpui  ou  dQ  joiiir,  saiif  lesfarticles  ausquels  il  sera  dirogi,  ou  qui 
seront  plus  amplement  expUquez  par  le  present  Edit, 

II.  La  Compagnie  des  Indes  jouira  du  privilege  exclusif  du  Com- 
merce dans  toutes  les  Mers  des  Indes,  et  au  deliide  la  Ligod,  deslsles 
de  Bourbon  et  de  France,  et  de^  toutes  les  Colonies  et  Comptoirs 
establis  et  iestablir  dans  les  differens  Estats  d'Asie  et  de  la  Coste 
Orientate  d'Afrique,  depuis  le  C;ip  de  Bonne  Esperance  jusqu'a  la 
Mer  Rouge,  ainsi  qu'en  ont  joUi  ou  dCi  joUir  la  Compagnie  des  Indes 
Orienta]es«  establie  par  Edit  du  mois  d'Aoust  1664  pour  cinquante 
ann^es,  dont  les  privileges  ont  est6  confirmez  et  augmentez  par  la 
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Declaration  du  moiffde  Pevrier  1685,  et  prorogez  pour  dix  autreS 
ann6eSy  k  commenoer  da  premier  A vril  1715  par  Declaration  du  29 
SepCembre  1714,  et  autres  Declarations  et  Arrests;  Ensemble  des 
privileges  accordez  k  la  Compagnie  particuliere  de  la  Chine,  par  Arrest 
de  nostre  Conseil  du  28  Novembre  1719,  et  LiettresPatentes  expe- 
dites en  consequence  le  19  Fevrier  1713.  Defiendons  k  tousnos 
sujets,  de  quelque  quality  et  condition  qu'ils  puissent  estre,  de  faire 
aucnn  commerce,  directement,  ni  indirectement,  dans  les  dites  Mers 
et  Pays  de  la  Concession  de  la  Compagnie  des  Indes,  k  peine  de  con- 
fiscation des  Taisseaux  et  marchandises  an  profit  de  la  dite  Compagnie, 
ni  de  prendre  aucun  interest  dans  des.Armemens  particniiers  qui 
pourroientse  faire  pour  les  dites  Merset  Pays,  m§me  sous  le  Passeport 
et  Banniere  d'aucun  Prince  stranger,  k  peine  de  desob^issance. 

III.  La  dite  Compagnie  jouira  du  commerce  exclusif  de  la  Traite 
des  negres^  poiidre  d'or,  et  autres  marchandises  ^  la  coste  d'Afrique, 
depuis  la  Riviere  de  Serre,  Lyonne,  inclusivement,  jusqu^au  Cap  de 
Bonne  Esperance,  ainsi  qn^en  a  joui  ou  dQ  joUir  la  Compagnie  de 
Guin^e  qui  avoit  e8t6  establie  par  LettresPatentes  du  moisde  Janvier 
1685,  et  conform6ment  aux  Arrests  de  nostre  Conseil  des  27  Septem- 
bre  1720,  et  14  Decembre  1722. 

IV.  La  dite  Compagnie  ayant  acquis  le  15  Decembre  1718,  le 
Privilege  et  les  Efiets  de  la  Compagnie  du  Senegal,  establie  par 
Lettres  Patentes  du  mois  de  Mars  1696,elle  jouiraseule  du  commerce 
de  la  traite  des  negres,  cuir,  morphil,  poUdre  d'or^et  autres  marchan- 
dises, depuis  le  Cap  blanc  jusqu4  la  Riviere  de  Serre,  Lyonne^  exclu- 
sivement,  ainsi  et  de  la  m6me  mainiere  que  la  dite  Compagnie  du 
Senegal  en  a  joui  ou  d&  jouir. 

y.  Jouira  pareillement  la  dite  Compagnie,  de  la  concession  de  la 
colonic  de  la  Louisianne,  et  du  commerce  exclusif  du  Castor,  icon- 
form^ment  k,  nos  Lettres  Patentes  du  mois  d'Aoust  1717,  et  Edit  du 
mois  de  Decembre  de  la  mime  ann6e,  rendus  en  faveur  de  la  dite 
Compagnie. 

VI.  La  Compagnie  des  Indes  jouira  du  privilege  du  commerce  de 
la  eoste  de  Barbaric,  ainsi  et  de  la  mSme  fii9on  qu'en  ont  joui  les 
Compagnies  ausquelles  elle  a  est6  subrogte  dans  le  dit  commerce. 

VII.  La  Compagnie  d'Occident,  devenue  depuis  Compagnie  des 
Indes,  ayant  port6  en  nostre  Tresor  Royal  cent  millions  de  livres^ 
provenant  du  prix  des  premieres  actions  de  cette  Compagnie,  dont 
nous  nous  estions  charges  de  luy  faire  quatre  millions  de  rent  annuelle, 
laquelle  par  nostre  Eidit  du  mois  de  Decembre  1717enregi8tr6  en 
nostre  Cotir  de  Parlement  le  31  du  m^me  mois,  notis  avions  affect^ 
sur  nos  fermes  du  controtle  des  actes,  du  tabac  et  des  postes;  et  depuis 
ayant  jug6  que  la  jouissance  du  privilege  exclusif  du  tabac  estoit  con- 
venable  k  la  dite  Compagnie,  tant  par  la  quantity  de  tabacs  qu'elle 
peut  tirer  de  ses  Plantations,  que  pour  la  facility  que  luy  doinne  son 
commerce,  de  faire  venir  ceux  qui  sont  necessaires  pour  Pexercice  de 
ce  privilege;  nous  aurions  dans  cette  vto  accord^  le  bail  de  la  ferme 
da  tabac  i  la  dite  Compagnie  d'Occident,  par  rteultat  de  nostre  Con* 
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seil  da  premier  Aoust  1718,  sous  le  nom  de  Jean  l'Amiral,qui  auroit 
continue  d'en  jouir,  tant  sons  le  nom  de  Compagnie  d'Oocident^qne 
sous  celuy  de  Compagnie  des  Indes;  mais  oette  jouissance  ayant  est6 
iDterrompu^  pendant  la  Regie  des  Commi^aires  de  nosire  Conseil, 
ordonn^e  par  Arrest  de  nostre  Conseildu  15  Avril  1721,  pour  lea 
affaires  de  la  dite  Compagnie,  et  la  reddition  de  ses  comptes;  nous 
avons  au  mois  de  Mars  1723  fait  cesser  la  dite  Regie,  et  restabli 
la  dite  Compeignie  dans  la  jouissance  de  ses  Effets;  nons  aron^ 
par  arrest  de  nostre  Conseil  da  22  du  dit  mois  de  Mars  1723  aban- 
donne  la  jouissance  du  prirflege  exclusif  de  la  vente  du  tabac,  i 
la  Compagnie  des  Indes,  pour  estre  quitte  envers  elle  de  deux 
millions  cinq  cens  mille  livres  de  rentes,  k  compte  de  trois  millions^ 
k  qiK)y  nous  avions  reduit  par  arrest  de  nostre  Conseil  du  10  Sep- 
tembre  1719,les  quatre  millions  de  rentes  constitutes  k  la  Compagnie 
d'Occident  en  consequence  de  nostre  Edit  du  mois  de  Decembre 
1 7 1 7,  et  depuis,  Toulant  assCirer  pour  toQjours  ii  la  dite  Compagnie  des 
Indes  la  jouissance  du  dit  privilege  exclusif,  tant  pour  encourager  les 
plantations  de  tabac  dans  les  colonies  de  sa  concession,  que  pour  as- 
sQrer  de  plus  en  plus  I'estat  et  la  fortune  des  actionnaires;  nous  avons 
ordonn6  par  arrest  de  nostre  Conseil  du  premier  Septembre  1723  que 
par  des  Commissaires  de  nostre  Conseil,  il  seroit  pass^  ^  la  Compagnie 
des  Indes,  ses  directeurs  stipulans  pour  elle,  un  contract  d'alienation 
^  titre  d'engagement,  du  privilege  exclusif  de  la  vente  du  tabac,  pour 
en  jouir  ainsi  qu'en  a  joai  on  dQ  jouir  Verdier,  dernier  Fermier  de  la 
vente  exclusive,  k  commencer  la  jouissance  du  premier  Octobre  1723 
et  pour  demeurer  quitte  par  nous  envers  la  dite  Compagnie,  de  la 
somme  de  quatrevingt-dix  millions  sur  la  dite  somme  de  cent  millioDS 
qui  sont  I'ancien  foiids  de  la  dite  Com|xignie,  par  elle  port6  en  nostre 
Tresor  Royal  en  execution  de  I'Edtt  du  mois  de  Decembre  1717. 
]Bt  d'autant  que  nous  reconnoissons  de  plus  en  plus  que  si  ce  memo 
fonds  de  Quatrevingt-dix  millions,  qui  est  le  pairimoine  des  action- 
naires, estoit  rest6  dans  la  circulation  du  commerce  de  la  Compagnie, 
il  luy  auroit  prpduit  anmiellement  de  bien  plus  grands  benefices,  que 
ne  peuvent  estre  ceux  de  la^  vente  exclusive  du  tabac,  k  quelque 
somme  qu'ils  puissent  monter,  et  que  par  cette  raison,  et  antres 
grandes  et  importantes  considerations  k  nous  connute,  il  estde  nostre 
justice  d'assQrer  &  la  dite  Compagnie  en  la  meilleure  forme  etmaniere, 
iedit  privilege  de  vente  exclusive:  nous  avons  par  le  present  Edit 
perpetuel  et  irrevocable  confirm^  et  confirmons  Falienation  faite  en 
consequence  du  dit  arrest  du  premier  Septembre  1723  par  les  Com- 
missaires de  nostre  Conseil,  par  contract  pass^  le  19  Novembre  en- 
suivant,  k  la  dite  Compagnie  des  Indes,  du  privilege  de  la  vente 
exclusive  du  tabac  dans  l'estendu6  de  nostre  Royaume,  Pays,  Terres, 
et  Seigneuries  de  nostre  ob^issance,  ^ns  que  aous  quelque  pretexte 
que  ce  soit,  elle  puisse  estre  troubl6e  en  la  jouissance  du  dit  privilege. 
VIIL  La  Compagnie  des  Indes  exercera  le  privilege  exclusif  de  la 
rente  du  Tabac,  en  son  nom,co^)me.c)iose  k  elle  appartenantenpleine 
propriety,  sans  qu'ii  soit  .bes<Hn  qu'elle  y  spit  authoris6e  par  aucuu 
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arrest  de  prise  de  possession;  etle  en  jouira  ainsi  quelle  en  JoQit  ou 
doit  joUir  actuellenaent  en  consequence  de  I'arrestde  nostre  conseil  du 
premier  Septembre,  1723,  sans  pouvoir  augmenter  le  prix  des  Tabacs; 
et  les  contraventions  audit  privilege  seront  punier  conform6ment  i 
DOS  edits,  declarations,  ordonnances  et  arrests  rendus  sur  cette  raatiere, 
ainsi  et  de  la  mesme  maniere  que  s'il  s'exergoit  en  nostre  notn,  at- 
tendu  I'interest  public  daris  cette  Compagnie,  dont  nous  entendons 
soustenir  les  privileges  de  toute  nostre  authority. 

IX.  Encore  que  le  Caff6  estant  du  crd  et  culture  des  Pays  de  la 
Concession  de  la  Compagnie  des  Indes,  le  privilege  exclusif  de  I'in- 
troduction  et  vente  de  cette  marchandises  luy  appertient  de  droit; 
neanmoins  comme  I'ancienne  Compagnie  des  Indes  Orientales  en 
avoit  neglig6  la  Traite,  nous  en  avons  accord^  nomm6ment  le  privi- 
lege k  la  Compagnie  des  Indes,  par  les  arrests  de  nostre  conseil  du 
31  Aoust  et  12  Octobre,  1723,  que  nous  voulons  estre  executez,  ea 
confirmant  ledit  privilege  ^  la  Compagnie  des  Indes  en  tant  que 
besoin  est,  i  condition  qu'elle  ne  pourra  en  aucun  temps  le  vendee 
plus  cher  qu'elle  le  vend  presentement,  et  sans  d6roger  au  privilege 
de  la  Ville  de  Marseille  k  eet  6gard,  dans  lequel  nous  Pavons  main- 
tenue  par  arrest  de  nostre  conseil  du  8  Fevrier,  1724. 

X.  Vouloris  que  ladite  Compagnie  des  Indes  exerce  ledit  privilege 
exclusif  de  la  vente  du  Caffi  dans  I'estendu^g  de  nostre  Royaume,  en 
la  mesme  forme  port6e  par  1' Article  VIII.  du  present  edit  pour  le 
privilege  du  Tabac,  et  que  les  fraudes  et  contraventions  qui  pour- 
roient  y  estre  commises,  soient  jugees  par  les  Juges  k  qui  les  con- 
noissance  en  est  attribute  par  nostre  declaration  du  10  Octobre,  1723, 
registr6e  en  nos  Cours  des  Aydes,  et  c6nform6ment  aux  dispositions 
de  ladite  declaration. 

XI.  Comme  en  confirmant  la  Compagnie  des  Indes  dans  des  pri- 
vileges de  commerce,  qui  ne  peuvent  se  soustenir  et  r6ussir  it  I'avan- 
tage  de  nostre  estat,  qu'autant  qu'ils  seront  exclusifs  ainsi  qu'ils  I'ont 
toQjours  est6,  et  qu'ils  seront  gouvemez  par  le  mesme  esprit;  nostre 
intention  est  que  cette  Compagnie  serve  ^  Paccroissemeint  du  commerce 
de  nostre  Royaume,  sans  affoibllc  celuy  des  nogocians  particuliers: 
nous  declarons  qu^sl  I'avenir  elle  ne  pourra  pr6tendre  aucun  autre 
privilege  exclusif,  tel  qu'il  puisse  estre,  que  ceux  qui  luy  sont  con- 
firmez  par  le  present  edit.  Et  attendue  que  Pexperience  nous  a  fait 
connolstre  qu'autant  I'establissement  de  cette  Compagnie  est  utile  et 
necessaire,  lorsqu'elle  est  uniquement  occup6e  du  soin  des  Colonies 
impprtantes  et  des  parties  de  commerce  considerables  que  nous  luy 
avons  concede,  autant  il  est  centre  le  boaordre  et  contre  nos  inte- 
rests, et  ceux  mSme  de  ladite  Compagnie,  qu'elle  entre  dans  ce  qui 
pent  avoir  rapport  k  nos  finances;  nous  luy  deifendons  tr6s  express6- 
ment  de  s'immiscer  en  aucun  temps,  directement  ou  indirectement, 
dans  nos  affaires  et  finances;  voulant' qu'elle  soit  et  demeure  con- 
formement  k  son  institution,  Compagnie  purement  de  commerce, 
appliqu^e  uniquement  k  soustenir  celuy  qui  luy  est  confi6,  et  k  faire 
valoir  avec  sagesse  et  ceconomie  le  bien  de  nos  Sujets  qui  y  sont 
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interressez,  sans  que  les  fondsde.la  Coaipagnie  des  Indes  puissent 
estre  en  aucun  cas  employez  k  autre  usage  qiVk  son  commerce. 

XII.  Nous  avons  par  arrest  de  uostre  conseil  du  28  Mars  1723, 
ordonn6  qu'il  seroit  pas$6  k  la  Compagnie  des  Indes  un  contract 
d'alienation  k  titre  d'engagement,  des  Droits  composans  nostre  Do- 
maine  d'Occident,  pour  demeurer  quitte  envers  eJle  dis  la  somme  de 
trois  millions  trois  cens  trente-trois.mille  trois  cens  trente-trots  livres 
six  sols  huit  deniers,  k  imputer  sur  les  cent  millions  par  elle  portez  en 
uostre  Tresor  Royal;  mais  ayant  reoonnu  qu'il  estoit  plus  convenable 
que  le  dit  Domaine  d'Occident  ne  fust  point  separi  de  nos  Fermes 
Generales,  Voulons  et  ordonnonsque  le  dit  arrest  de  nostre  conseil  da 
S3  Mars  1723  qui  n'a  eu  aucune  execution,  demeure  reyoqn6et 
comme  non  avenu,  dechargeons  la  dite  Compagnie  des  engagemens 
et  conditions  y  contenu^s:  et  k  ]'6gard  des  dix  millions  restans  des 
cent  millions  portez  en  nostre  Tresor  Royal  par  la  dite  Compagnie, 
deduction,  faite  des  quatre-vingt-dix  millions  dont  nous  nous  sommes 
acquittez  envers  elle  par  I'alienation  du  privilege  exclusif  de  la  vente 
du  tabac,  Voulons  qu'elie  continue  de  jouir  de  la  rente  du  principal 
des  dits  dix  millions  de  contracts,  k  raison  de  trois  pour  cent,  eon- 
form6ment  iil'arrest  du  19  Septembre  1719,  et  d'estre  pay6e  des 
arrerages,  de  six  mois  en  six  roois,  sur  le  dit  pied. 

XIII.  Le  privilege  exclusif  des  Lotteries,  que  nous  avons  accord^ 
k  la  Compagnie  des  Indes  par  arrest  de  nostre  conseil  du  15  Fevrier 
1724  demeurera  6teint  et  supprim6:  n'entenddns  n6anmoins  priver 
la  dite  Compagnie  de  la  libertl  de  faire  k  I'avenir  des  Lotteries,  en 
prenant  nos  permi^ssions  particulieres. 

XIV.  Nous  avons  par  arrest  de  nostre  conseil  du  22  Mars  1723, 
fix6  k  cinquante-six  mille  le  nombre  des  actions  de  la  Compagnie  des 
Indes;  et  comme  depuisce  temps  la  compagnie  en  a  retire ik son  profit 
un  nombre  considerable,  nous  voulons  que  les  actions  retirees  par  la 
Compagnie,  soient  annull6es  et  brusl^es  en  presence  des  actionnaires, 
au  jour  qui  fera  indiqu6,  au  plus  tard  trois  mois  apr^  ia  publication 
du  present  Edit,  dont  il  sera  dress6  proc4s-verbal  insert  dans  le  Re- 
gistre  des  deliberations  de  la  dite  Compagnie. 

XV.  La  Compagnie  se.trouvant  charg^e  de  rentes  viageres  con- 
stitutes en  execution  de  1' Arrest  de  nostre  conseil  du  20  Jnin,  1724, 
en  favour  des  porteurs  des  Billets  de  Lotterie  dont  la  Compagnie  a 
regu  la  valeur  en  argent  ou  en  actions  par  elle  retir6es{  nous  voulons 
que  le  dit  arrest  soit  execute  selon  sa  forrne  et  teneur,  et  que  les  rentes 
constitutes  en  consequence  soient  exactement  payees:  lequel  paye- 
ment  devant  estre  fait  du  mesme  fopds  affect6  au  payement  du  divi- 
dende  des  actions  retirees,  et  considerant  d'ailleurs  les  inconveniens 
qui  ont  result^  cy-devant  de  la  multiplication  des  actions,  qui  .ne  peut 
estre  faite  qu'au  grand  prejudice  des  premiers  actionnaires,  nous  def- 
fendons  k  la  Compagnie  des  Indes  de  retirer  ou  racheter  k  I'avenir 
aucnnes  actions,  que  pour  estre  6teinles,  annull^es  et  brusl^es  en 
presence  des  actionnaires  convoquez,  dont  sera  dress6  proces-verbal, 
afin  que  le  nombre  efiectif  d'actions  qui  subsisteront,  soit  toQjours 
connu  des  actionnaires. 
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XVI.  II  sera  tenu  tous  les  ans  dans  le  courant  du  mois  d^  May^au 
jour  indiqu6,  une  Assembl^e  generate  des  actionoaires,  dans  laquelle 
sera  Id  et  rapport^  le  Bilan  general  des  affaires  de  la  Compagnie  de 
I'annte  prec6dente,  et  dans  laquelle  la  fixation  du  dividende  sera 
declar6e, 

XVII.  Tout  actionnaire  qui  aura  d6pos6  vingt-cinq  actions  ^  la 
Caisse  generate  de  la  Corapagniey  dans  le  term  prescrit  par  I'affiche 
d'indication  de  l'Assembl6e  generate,  y  aura  entree. 

XVIII.  Estant  inform6  que  plusieurs  particuliers  peuvent  avoir 
employ6  en  actions  de  la  Compagnie  des  Indes,  des  fonds  provenant 
da  remboursement  d'Effets  qui  leur  tenoient  nature  de  Propres;  con- 
siderant  qu'il  pent  y  avoir  a  craindre  pour  les  families  qui  ont  des 
fonds  considerables  en  actions,  qu'its  ne  se  dfssipent  par  la  facility  qu'il 
y  a  d'en  disposer,  nous  voulons  qu'il  soit  libre  i  I'avenir  ^  tous  pro- 
prietaires  d'actions,  de  les  d^poser,  avec  tolles  conditions  et  restrictions 
qu'il  jugera  4  propos,  i  la  Caisse  generate.de  la  Compagnie,  ot^  il  sera 
tenu  par  le  Caissier  general  et  de  sa  mainun  Registre  secret  de  compte 
ouvert  des  dites  actions  d6pos6es,  tant  pour  le  principal  que  pour  les 
dividendes;  et  qu'il  soit  d6livr6  par  le  dit  Caissier  general  un  acte  du 
dit  d^post,  qui  sera  pass6  devant  Notaire,  con  tenant  les  conditions  et 
restrictions  stipul6es  par  I'actionnaire  qui  aura  fait  le  d6post,  ausquelles 
le  Caissier  general  sera  tenu  de  se  conformer. 

.  XIX.  Conform^ment  i^  1' Article  XVI  de  uos  Lettres  Patentes  du 
mois  d'Aoust  1717,  portant  le  premier  establissement  de  la  Compagnie 
des  Indes,  sous  le  nom  de  Compagnie  d^Occident,  tous  Proems  qui 
ponrroient  naistre  en  France  pour  raison  des  affaires  d'icelle,  seront 
terminez  et  jugez  par  les  Juges  Consuls  d  Paris,  dont  les  sentences 
s'executeront  en  dernier  ressort  jusqu'4  la  somme  de  Quinze  cens 
livr^s  et  au-dessous  par  provision,  sauf  Tappel  d  nostre  Cour  d^  Par- 
lement  de  Paris:  et  quant  aux  matieres  criminelles  dans  lesquelles  la 
Compagnie  sera  partie,  soit -en  demandant,  soit  en  deffendant,  elles 
seront  jug^es  par  les  Juges  ordinaifes.  Si  donnons  en  mandement 
k  nos  amez  et  feaux  Conseilters,  les  Gens  tenans  nostre  Cour  de  Par- 
lement,  Chambre  des  Comptes  et  Cour  des  Aydes  k  Paris,  que  nostre 
present  Edit  its  ayent  k  faire  lire,  publier  et  registrer,et  le  contenu  en 
iceluy  garder,  observer  et  executer  selon  sa  forme  et  teneur.  Car  tel 
EST  NOSTRE  PLAisiR.  Et  afiu  quo  cc  soit  chose  ferme  et  stable  k 
toQjours,  nous  y  avons  fait  mettre  nostre  seel.  Donn6  k  Versailles  au 
mois  de  Juin,  I'an  de  grace  mil  sept  cens  vingt-cinq,  et  de  nostre  Regno 
le  dixi^me. 

(Sign6)  LOUIS. 

Et  plus  bas,  par  le  Hoy.  Sign6  Pheltpeattx.  Visa  Fleuriav. 
VQ  au  Conseil  Dodun.  Et  scell^  du  grand  sceau  de  cire  verte. 
,  .  LQ  et  public,  le  Roy  s^nt  en  son  Lit  de  Justice,  et  registry,  ouy  et 
ce  requerant  le  ProcureUr  General  du  Roy,  pour  estre  execute  selon 
sa  forme  et  teneur,  et  copies  collation6es,d'icehiy  envoytes  aux  BaiU 
liages  et  S6n6chauss6es  du  Ressort,  pour  y  estre  pareillement  IQ^, 
publi6es  et  enregistrtes.  >  Enjoint  aux  Substituts  de  son  Procureur 
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General  d^  tenir  la  main,  et  d'en  certifier  la  Cour  au  mois.    Ce 
huiti^nie  Juin  mil  sept  cens  vingt-cinq. 

(Sign^)  MiRET. 


TITLE  X. 

DECLARATION  DU  ROI,  CONCERNANt  LB8  CONCESSIONS  DANS  LBS  COLOKIBfl. 

Louis  par  la  grSce  de  Dieu,  Roi  de  France  et  de  Navarre:    A  tous 
ceux  qui  ces  prisentes  Letters  verront,  Salut.    Nous  avons,  I  I'ex- 
emple  des  Rois  nos  pr^d^cesseurs,  autorisfe  les  Gou^erneurs  et  Inten- 
dans  de  nos  Colonies  de  I'Am^rique,  pon  seulement  jl  (aire  seuk  les 
concessions  de  terresque  nous  faisonsdistribuer  k  ceux  de  nos  Sojetsqai 
veulent  y  faire  des  ^tablissements,  mais  aussi  i  proc6der  i  la  rtanioa 
k.  notre  Dornaine  des  terres  couc6d6es,qui  se  trotiTent  dans  le  cas  d'y 
£tre  r^imies,  faute  d'avoir  kxk  mises  en  valeur;  et  ils  eonnoissent 
pareillenient,  4  I'ezecution  des  Jiiges  ordinaires,  de  toutes  les  cootes- 
tations  qui  s'6levent  entre  les  concessionaires  ou  leara.  ayant  cause, 
tant  par  rapport  i  la  validity  et  d  Pex6cution  des  concessions,  que 
pour  raison  de  leurs  positions,  6tendues  et  liaiites,  mais  nous  sommes 
inform^  qu'il  n'y  a  eu  jusqu'^  present  rien  de  certain  ni  sur  la  forme 
de  proc6der,  soit  aux  reunions  des  Concessions,  soit  Ji  I'instruction  et 
aux  jugements  des  contestations,  qui  naissent  entre  les  concession- 
naires  ou  leurs  ayant  cause,  ni  m^me  sur  les  voies  qu'on  doit  suirre 
pour  se  pourvoir  centre  les  Ordonnances  rendues  par  les  Goa^erneurs 
et  Intendans  sur  cette  matiere,  eu  sorte  qi^e  non  seulement,  il  s'est 
introduitdes  usages  detterents  dans  lesdiverses  Colonies;  mais  encore 
quHl  y  a  eu  de  fr^quentes  variations  i  cet  6gard  dans  une  seule  et 
mSme  Colonie.    C'est  pour  faire  cesser  cet  6tat  d'incertitude  sur  des 
objets  si  intferessants,  pour  la  $Qret6L  et  tranquillity  des  families,  qae 
nous  avons  r^solu  d'6tablir,  par  une  loi  precise  des  r^les  fixes  et 
in  variables,  qui  puissent  6tre  observes  dxins  toutes  nos  Colonies,  taut 
sur  la  forme  de  proc6der  k  la  reunion  k  notre  Domaine  des  Conces- 
sions, qui  devront  y  6tre  rfeunies,  et  4  Tinstruction  des  discutions 
qu'elles  pourront  occasionner,que  pour  les  voies  auxquelles  ponrront 
avoir  recours  ceux  qui  croiront  avoir  lieu  de  se  plaindre  des  Juge- 
ments ^ui  seront  rendus.    A  ces  causes  et  autres  a  ce  nous  mouvanr, 
de  I'avis  de  notre  Conseil,  et  de  notre  certaine  science,  pleine  puis^ 
sance  et  autoritfe  Royale,  nous  avons  dit,  dfeclarft  et  ordonnfe  et  par 
ces  prisentes,  sign^es  de  notre  main,  disons  d4clarons  et  ordonnons, 
voulons  et  nous  plait  ce  qui  suit: 

I.^  Les  Gouverneurs,  Lieutenants  G4n6raux  pour  nous  et  les  In- 
tendants  de  nos  Colonies,  ou  les  Officiers  qui  les  repr^senteront  ^  leur 
d6faut,  ou  eu  leur  absence  d^  Colonies,  continueront  de  faire  cou- 
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jointement  les  Concessions  des  terres  aux  habitants  qui  seront  dans 
le  cas  d'en  obtenir  pour  les  faire  valoir,  et  leur  en  exp^ieront  les 
titres,  aux  clauses  et  conditions  ordinaires  et  accoutum6es. 

II.  lis  procederont  pareillement  k  la  reunion  i  notre  Domaine  des 
terres,  qui  devront  y  ^tre  r^unies,  et  ce,  i  la  diligence  de  nos  Procu- 
reurs  des  Jurisdictions  ordiuaires,  dans  le  ressort  desquelles  seront 
situ^es  les  dites  terres. 

III.  lis'  ne  pourront  conc6der  les  terres  qui  auront  6t6  nne  fois 
c^nc6d6es,  quoiqu'elles  soient  dans  le  cas  d'etre  r6unies,  qu'apr^s  que 
la  reunion  en  aura  6t6  prononc^e,^  peine  ,de  nullity  des  nouvelles 
Concessions,  et-  sans  prejudice  n^anmoins  de  la  reunion  laquelle 
ponrra  toujours  £tre  poursuivie  contre  les  premiers  concessionaires. 

IV.  Les  Gouverncurs  et  Lieutenants-Gouvemeurs  pour  nous  et 
les  IntendanS)  ou  les  Officiers  qui  les  reprteenteront  k  leur  d^fant,  ou 
en  leur  absence  des  Colonies,  continueront  aussi  de  connoitre,  i  Pex- 
clusion  de  tous  autres  Juges,de  toutes  contestations  qui  naitront  entre 
les  Concessionnaires  on.  leurs  ayant  cause,- tant  sur  la  validity  et  ex6- 
cutiondes  Concessions,  qu'au  sujet  de  leurs  positions,  ^tendues  et 
limites,  et  dans  le  cas  oii  il  y  aura  des  Mineurs  qui  seront  parties  dans 
les  dites  contestations>  elles  seront  cotnmuniqu^es  &  nos  Procureurs 
des  Jurisdictions  ordinaires, dans  le  ressort  desquelles  les  Gouverneurs 
et  Intendans  feront  leur  residence,  pour  y  donner  leurs  conclusions 
de  la  m€me  mamere,  que  si  les  dites  contestations  6toient  port6es  aux 
dites  Jurisdictions,  n'entendons  ntonmoins  comprendre  dans  la  dis- 
position du  present  article,  les  contestations  qui  naitront  sur  les  par- 
tages  de  families,  dont  les  Juges  de  nos  Jurisdictions  ordinaires  con« 
tinueront  de  connoitre. 

V.  Declarons  nulles  et  de  nul  effet,  toutes  Concessions  qui  ne  seront 
pas  faites  conjointement  par  le  Gouverneur  et  I'lntendaut,  oxv  par 
les  Officiers  qui  doivent  les  repr^senter  respectivement,  comme  aussi 
toutes  reunions  qui  ne  seront  pas  prononcles,  et  tous  Jugemens  qui 
ne  seront  pas  rendus  en  commun  par  eux  ou  leurs  repr6sentants. 
Autorisous  n6anmoins  Pun  des  deux,  dans  le  cas  de  d6c^  de  I'autre, 
ou  d&  son  absence  de  la  Colonic  et  de  d(:&ut  d'Officiers  qui  puisseut 
representer  celui  qui  sera  mort  ou  absent,  I,  faire  seul  les  Concessions, 
m^me  i  proc6der  aux  reunions  ii  notre  Domaine,  et  aux  Jugements 
des  contestations  form6es  entre  les  Concessionnaires,  en  appellant 
cependant,  pour  les  Jugements  des  dites  contestations,  seulement  tels 
Officiers  des  Conseils  Sup^rieurs  ou  des  Jurisdictions  qu'il  jugera  k 
propos;  et  il  sera  tenu  de  faire  mention  tant  dans  les  concessions  et 
r6imions,  que  dans  les  Jugements  des  contestations  particnlieres,  de 
la  n^cessite  od  il  se  sera  trouv6  d'y  proc6der  ainsi;  et  ce  4  peine  de 
nullit^. 

VI.  Dans  les  cas  od  les  Gouverneurs  et  Intendants  se  trouyeront 
d'avis  diff6rents  sur  les  drmandes  qui  leur  seront  faites  de  Concessions 
de  terres,  voulons  qu'ils  suspendent  d*en  expedier  les  titres,  jusqu'^ 
ce  que  notur  leur  ayons  donn6  nos  ordres,  sur  le  compte  qu'ils  nous 
rendront  de  leurs  motifs,  et  dans  les  cas  de  partage  d'opinions  entr'- 
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eux,  soit  pour  les  Jugements  de  reunion  soit  pour  ceux  des  contesta- 
tions d'entre  les  propri^taires  de  concessions,  ils  seront  teniis  d'y 
appeller  le  Doyen  du  Conseil  Sup^rieur,  ou  en  cas  d'absence  oa 
d'empSchement  legitime,  le  Conseiller  qui  le  suit,  selon  Tordre  du 
Tableau,  le  toute  sans  pr6)iulice  de  la  preponderance  de  la  voix  des 
Gouverneurs  dans  les  affaires  conceniant  notre  service,  oii  elle  doit 
avoir  lieu. 

VII.  Dans  les  affaires  oik  il  6eherra  d'ordonner  des  descentes  sur 
les  lieux  et  des  nominations  et  rapports  d'experts,  ou  de  faire  des 
Enquetes,  les  dispositions  prescrites  k  cet  ^gard,  par  les  titres  vingt-un 
et  vingt-dcux  de  I'Ordonnance  de  mil  six  cent  soixante-sept,  seront 
observ6es  h  peine  de  nullity. 

VIII.  Pourront  les  parties  se  pourvoir  par  appel  en  notre  Conseil, 
contre  les  Jugements  qui  seroQt  rendus  par  les  Gouvemeurs  et  Inten* 
dans,  tant  sur  lesdites  contestations  particulieres,  que  par  les  reunions 
k  notre  Donuiine.  Les  dits  Appels  pourront  6tre  inteijett^s  par  de 
simples  actes,  et  les  Requites  qui  seront  pr^sentfees  en  consequence 
seront  remis  avec  les  productions  des  parties  is  mains  du  Secretaire 
d*£tat,  ayant  le  departement  de  la  Marine,  pour  sur  le  rapport  qui 
en  sera  par  lui  fait  en  notre  Conseil,  6tre  par  nous  statue  ce  qu'il 
appartiendra. 

\  Si  donnons  en  mandement  i  nos  ames  et  ffianx  les  gens  tenant 
notre  Conseil  Superieur  de  Canada,  que  ces  presentes  ils  ayent ) 
faire  lire,  publier  et  registrer,  et  le  contenu  en  icelles  garder,  observer 
et  executer  selon  leur  forme  et  teneur,  nonobstant  tons  Eklits,  D6da- 
rations.  Arrets  et  Ordonnances,  R^lements  et  autres  choses  k  ce  con- 
traires,  auxquels  nous  avons  deroge  et  derogeons  par  ces  presentes; 
car  tel  est  notre  plaisir.  En  temoin  de  quoi  nous  "f  avons  faite  mettre 
notre  Seel.  Donne  k  Versailles,  le  dixseptifeme  jour  du  mois  de  Juillet, 
I'an  de  gr&ce,  mil  sept  cent  qaarante-trois,«t  de  notre  Rhgne  le  vingt- 
huiti^me.  (Signe)  LOIHS. 

Et  plus  bas,  par  le  Hoi, 

(Sign6)  Phelifpxattx. 


TITLE  XL 

DBCLAEATION  DU   ROl  EN  INTEfRPRlbTATION  DB  CBttS   DU  17  JUILLKTf  1743, 
CONCERNANT  LBS  CONCBSSIOKS  DBS  TBRRB8  DANS  LBS  COLONIM- 

Louis  par  la  grfice  de  Dieu,  Roi  de  France  et  de  Navarre:  i  tons 
ceux  qui  ces  presentes  lettres  verront,  Salvt:  Par  notre  Declaration 
du  dixsept  Jnillet,  mil  sept  cent  quarante  trois,  nous  avons  r6gie  la 
forme  de  proceder,  soit  aux  concessions  des  terres  dans  nos  Colonies 
fr$inqoiseS|  soit  k  la  reunion  k  notre  Domaine  des  terres  concede  9^ 
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se  tronvent  dans  le  cas  d'y  Stre  r^unies,  soil  k  Pinstruction- et  au  jnge- 
tnent  des  contestations  qui  naissent  entre  les  concession naires  ou  leurs 
ayant  cause;  et  par  Particle  huit  de  la  m^nie  declaration^  nous  avoiis 
ordonn6  que  les  Parties  pounront  se  pourvoir  par  appel  en  notre 
Conseil,  contre  les  Jugemens  qui  seront  rend  us  par  les  Sieurs  Gou- 
verneurs  et  Intendans  des  dites  Colonies,  sur  toutes  ces  mati^res,  dont 
la  competence  leur  est  d^volue  k  ['exclusion  de  tous  autres  Juges,  que 
les  dits  appels  pourront  §tre  interjett6s  par  de  simples  actes,  et  que 
les  requites,  qui  seront  pr6$ent6es  en  consequence,  seront  remises 
avec  les  productions  des  parties  fes  mains  de  notre  Secretaire  d'Etat, 
ayaiit  le  departement  de  la  marine,  pour,  sur  le  rapport  qui  en  sera 
par  lui  fait  en  notre  Conseil,  etre  par  nous  statue  ce  quMl  appartiendra. 
Mais  il  nous  a  ete  represente  sur  oe  dernier  article,  qu'k  cause  de 
Peloignement  des  lieux,  il  conviendroit,  pyour  le  bien  de  la  justice,  de 
rendre  executoire,  par  provision,  les  Jugemens  rendus  sur  les  dites 
mati^res  par  les  dites  Sieurs  Gouverneurs  et  Intendans,  et  que  cette 
nouvelle  disposition  empecheroit  beaucoup  d*appels,  que  les  parties 
condamnees  n'interjettent  que  pour  se  maintenir  dans  leurs  injustes 
possessions.  A  ces  causes  et  autres  k  ce  nous  mouvant,  de  I'avis  de 
notre  Conseil  et  de  notre  certaine  science,  pleine  puissance  et  autorit6 
royale,  nous,  en  interpretani  notre  declaration,  du  dixsept  Juiliet  mil 
sept  cent  quarante  trois,  avons  dit,  declare  et  ordonn^,  et  par  ces 
presentes,  signees  de  notre  main,  disons,  declarons  et  ordonnons, 
voulons  et  nous  plait,  que  les  Jugemens,  qui  seront  rendus  en  conse- 
quence de  notre  declaration,  par  les  Gouverneurs  nos  Lieutenans 
Generaux  et  les  Intendans  en  nos  Colonies  ou  par  les  Officiers  qui  les 
representeront  sur  les  dites  raatieres,  dont  la  connoissance  leur  est 
attribuee  privativement  k  tous  autres  Juges,  soient  executoires  par 
provision,  et  nonobstant  I'appel  ^ui  pourra  en  etre  interjette,  et  sans 
prejudice  d'icelui.  Laissons  neanmoins  k  la  prudence  des  dits  Gou- 
verneurs  et  Intendans,  dans  les  cas  oCk  ils  le  jngeront  k  propos,  de 
n'ordonner  Texecution  provisoire  de  leurs  jugemens,  qu'i  la  charge 
de  donner  bonne  et  suffisante  caution  par  la  partie  en  faveur  de 
laquelle  ils  auront  ete  rendus.  Et  sera  au  surplus  notre  dite  dedara* 
tion  executee  suivante  sa  forme  et  teneur.  Si  donnons  en  mandement 
k  nos  ames  et  feaux  les  gens  tenant  notre  Conseil  Superieur  de  Quibec^ 
que  ces  presentes  ils  ayent  k  faire  lire,  publier  et  registrer  et  le  contenu 
en  icelles  garden,  observer  et  executer  selon  leur  forme  et  teneur,  non- 
obstant tous  Edits,  Declarations,  ArrSts,  Ordonnances,  Reglemens  et 
autres  choses  k  ce  contraires,  auxquels  nous  avons  deroge  et  derogeons 
par  ees  presentes;  cartel  est  notre  plaisir.  En  temoin  de  quoi  nous 
y  avons  fait  mettre  notre  Seel.  Donne  k  VerftailleSy  le  premier  jour 
du  mois  d'Octobre,  I'an  de  grice  mil  sept  cent  quarante  sept,  et  de 
notre  R^gne  le  trente  troisi^me. 

(Signe)  LOUIS. 

Et  plus  bas,  par  le  Roi^ 

(Signe)  Phellipeaux,  avec  paraphe. 

Et  scelie  du  grand  Sceau  en  cire  jaune. 
Vol.  I.  -87 


NOTE.   . 


The  Compiler  does  not  deem  an  apology  necessary  for  adding, 
in.  an  Appendix,  the  discourse  of  one  of  the  most  learned  and 
eloquent  advocates  of  the  United  States,  upon  the  life  and  services 
of  a  Judge  universally  esteemed  and  lamented  in  LiOuisiaDa.  The 
discourse  itself  is  in  detail  a  compendious  history  of  the  civil  law 
of  the  state,  of  whose  judiciary  the  subject  of  it  was  a  distinguished 
ornament 

He  has  added,  with  more  diffidence,  a  short  exposition  of  the  titles 
of  the  ancient  French  inhabitants. 
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No.  I. 

PANEGYRIQUE 

L'HONORABLE  GEORGE  MATHEWS, 

PRfiSlDENT  DB  LA  OOITB  SVPRfiXS  DB   L^BTAT  DB  LA  COUISIAKBi 

Prooonc^  le       Janvier  1837, 

ETIENNE  MAZUREAU, 

AVOCAT  QtNtRAl.  BT  DOTBN  DU  BARRBAU^ 

JSn  veriu  cPune  Rholution  adaptie  d  la  Nouvelle^Orleans  par  ses 

confrlres  asBemblis  le  16  Navembre^  1836. 


Mb88IBUR8  BT  S8TIIIABLB8  CONFRERES  : 

Chez  nos  ayeux  Burop6ens,  il  n'y  a  pas  tr^  long  terns  encore  qu^i 
la  mort  du  prince,  ou  des  grands  que  le  "  droit  de  naissance''  placait 
i  la  tgte  des  peuples,  un  usage  antique  voulait,  lors  mSme  que  Fnis- 
toire,  fiddle  i  sa  mission,  leur  burinait  des  pages  peu  faites  pour  les 
recommander  au  respect  des  generations  futures,  que  les  pins  grands 
orateurs  les  repr^sentassent,  dans  des  pan^gyriques  de  la  plus  haute 
eloquence,  sous  ]es  traits  de  demi-dieux  qui  n'avaient  marqu6  leur 
trop  court  passage  sur  la  terre  que  par  des  actions  h6rolfques  ou  par 
des  bienfaits  dignes  de  I'admiration  et  de  la  reconnaissance  des 
hommes.  lA  le  simple  magistrat  propose  i  I'administration  de  la 
justice,  quels  que  fussent  les  droits  qu'il  avait  acquis  i  I'estime  et  k 
I'amour  de  ses  contemporains;  quels  que  beaux  et  sublimes  exemples 
qu'il  eQt  laiss^s  i  sulvre  pour  le  bonhenr  des  societes,  ne  pouvait 
descendre  au  tombeau  qu'ignor6  ou  inappergu  de  ceux  qui  n'habitaient 
pas  le  lieu  circonscrit  oO  il  avait  exerce  ses  augustes  fonctions.  L'usage 
ne  permettait  pas  que  la  renomm6e  publiSt  ailleurs  ses  vertus  ou  ses 
services,  ni  qu'il  fQt  le  sujet  d'nn  disconrs  funSbre  destine  k  en  per- 
petuer  le  souvenir.  Conmdere  comme  la  creature  ou  instrument  du 
prince  ou  d'un  seigneur  haut-justicier,  il  n'avait  aucun  merite  eclatant 
qui  lui  fQt  propre:  c^etait  i  ceux-ci  que  s'attribuaient  I'amour  et  le 
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respect  qu'il  avail  sn  inspirer  ponr  la  justice  et  ponr  les  lois,  ainsi  que 
I'union  et  ]a  Concorde  que  sa  sagesse  avait  fait  r^gner  dans  sod  pays. 
Ces  maitres  des  peuples  6taient  les  h^ritiers  de  sa  gloire.  lis  recueil- 
laient  comme  nn  tribut  legitime  les  6loges  et  les  hommages  qui 
n'6taient  dus  qu'a  ses  vertus  et  ^  sa  conduite  exemplaire. 

Chez  nous.  Messieurs,  il  n'en  est  heureusement  point  ainsi.  Chez 
nous  les  vertus  et  les  vices,  les  bonnes  et  les  mauvaises  actions  des 
individus,  quels  qu'ils  soient,  leur  sont  enti6rement  personnels:  le 
nitrite  ou  le  blalme  leur  en  appartient  exclusivement.  1^  plus  baat 
plac6  dans  I'exercice  du  pouvoir  n'est  et  ne  pent  dtre,  aux  yeuxdela 
soci^t^  enti^re,  qu'une  simple  cr6ature  de  la  loi,  qu'un  uiandataire 
cornptable  de  tons  ses  actes  envers  le  peuple  son  souverain,  source 
unique  de  toute  autorit6,  de  tout  pouvoif  legitime.  Nous  rhonerons 
quand  il  s'est  rendu  digne  de  louanges:  II  est  consign^  \  I'oubli  lore 
qu'il  n'a  pas  justifi6  la  confiance  dont  il  avait  kxk  investi:  Et  les 
m^ritesy  les  services  et  les  vertus  d'aucun  autre  fonctionnaire  ne 
sauraient  le  faire  vivre  lui-mSme  dans  notre  mfemoire,  ui  lui  servirde 
passeport  vers  la  post6rit6. 

Aussi,  Messieurs  et  confreres,  pouvons-nous  dire  sans  hyperbole 
que  Tassembl^e  que  vouscotfaposez  en  ce  moment  a  quelque  chose  de 
vraiement  6difiant,  si  nous  la  comparons  ^  ces  ponipeuses  ceremonies, 
i  ces  brillans  concours  obliges  de  courtisans  superbes,  oCl  pour,  me 
servir  des  expressions  d'un  fcrivain  c61^bre,  "  Un  orateur  que  per- 
sonne  ne  croyait  venait  parler  de  vertus  qu'il  ne  croyait  pas  d'avan- 
tage,  tSchait  de  se  passioner  un  instant  pour  ce  qui  6tait  quelquefois 
Pobjet  du  m^pris  public  et  le  sien,  et  entassant  avec  harmonie  des 
mensonges  mercenaires,  flattait  longuement  les  morts  pour  €tre  loa6 
lui-m^me  ou  recompense  par  les  vivans.'** 

R^unis  dans  cette  enceinte  par  votre  seule  volont6,  vons  n'avez 
qu'un  d6sir;  c'est  de  rendre  un  juste  hommage  jl  la  v6rit6;  c'est 
d'acqviitter  autaiit  qu'il  est  en  vous  de  le  faire,  une  dette  sacr6e,eii 
honorant  la  memoire  d'un  bon  citoyen  qui  a  servi  votre  pays  ayec 
z^le,  que  vous  avez  tons  connu,  que  vous  avez  tous  k\k  en  position 
de  bien  appr6cier;  qui,  en  remplissant  au  milieu  de  vx)us,  les  devoirs 
epineux,  le^s  fonctions  d^licates  de  la  magistrature,  pendant  un  tiers  de 
si^cle  f6cond  6n  dv^nemens  dont  I 'influence  s'est  fortement  faitsentir, 
sur  les  honimes,  leurs  moeurs  et  leurs  fortunes,  a  dQ  necessairement 
m6contenter  plus  d'un  plaideur,  froisser  I'amour  propro  et  frustrer  les 
esp^rances  de  plusieurs  d'entre  nous,  et  qui  a  cependant  emport^ 
dans  la  tombe  notre  estime  et  I'estime  et  les  justes  regrets  de  tousles 
honn^tes  gens,  de  tous  les  bons  citoyens. 

II  ne  vous  manque  ici,  Messieurs,  pour  bien  remplir  vos  vues, 
qu'une  bouche  assez  eioquente  pour  c6iebrer  convenablement  les 
haiUes  qualit6s  et  le  rare  m6rile  de  ce  vertueux  magistral,  ainsi  que 
les  importans  services  qu'il  a  rendns  4  I'Etat 

Daignez,  en  entendant  ces  derniferes  paroles,  ne  pas  ni'accuserde 

*  ThoioaB.,    E«ai8  tor  (et  ^logei. 
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I'intention  pu6rile  de  cacher  sous  le  voile  d'uno  feinte  modestie,  une 
coofiance  que,  phis  jeune,  j'aurais  pCl  avoir  dans  tnes  propres  forces. 
Arriv6  k  rnon  douzi&me  lustre^  apr^  avoir  consomfn6  pr^s  des  deux 
tiers  de  ma  laborieiise  6xistencedans  la  ponrsuite  ou  la  defense  de  droits 
litigieux  rarement  susceptibles  d'inspirer  de  beaux  mouvemens  ora- 
toireSy  et  souvent  capables  de  glacer  i 'imagination  la  plus  poetique, 
je  ne  saurais,  en  v6rit6,  avoir  la  faiblesse  de  me  croire,  soit  les  talens, 
soil  le  genre  d'^ioquence  n4cessaires  pour  m'acquitter  avec  honneur 
du  pan6gyriqne  d'un  homme  illustre. 

Je  le  sentais,  Messieurs  et  confr^es,  lorsque  (probablement  afin  de 
me  donner  une  marque  de  d6f6rence  comme  votre  doyen)  vous  m^ 
designates  pour  ^tre  I'un  des  organes  de  vos  sentimens — envers  Pex- 
cellent  Judge  dont  nous  d^plerons  la  perte:  et,  vous  vous  en  souvenez 
encore,  ce  ne  fut  qu'apr^  beaucoup  ({'hesitation  que  je  me  d^idai  k 
accepter  cette  titche  honorable  qui  effrayait  ma  faiblesse,  mais  aude- 
vant  de  laquelle  on  m'aurait  vu  courir,  si  elle  eQt  6te  moins  imposante 
ou  plus  analogue  aux  talens  que  je  puis  avoir  re^us  de  la  nature,  ou 
4  ceux  que  j'ai  en  Tocca^ion  de  ciiltiver  dans  I'exercice  de  notre  pro- 
fession. 

Je  le  sens  encore  en  ce  moment^  Messieurs;  et,  quels  que  disposes 
que  vous  puissiez  6tre  ^  me  traiter  avec  indulgence,  je  ne  vous-dis- 
siniulerai  point  que  les  inquietudes  de  mon  amour  propre  sont  loin 
d'etre  dis8ip6es.  Mais,  t^moin  de  la  manidre  dislingu6e  dont  notre 
honorable  George  Mathews  a,  pendant  trente  ans,  rempli  tons  les 
devoirs  de  sa  place;  ajnsi  que  des  nombreuses  vicissitudes  que,  dans 
cette  longue  p6riode,  notre  legislation  civile  a  subies;  observateur 
att^ntif  et  souVent  alarm6  des  ecueils  que  I'amour  des  innovations 
semait  continuellement  sous  ses  pas  et  sous  ceux  de  ses  estimables 
collegues;  p6netre,  comme  je  le  suis,  des  services  importans  dont  notre 
Louisiane  est  redevable  ^  sa  rare  impartialite,  ^  son  excellente  judi- 
ciaire,  k  son  z^le  soutepu  pour  la  justice;  si  j'ai  dQ  ne  pas  songer  k 
vous  iaire  entendre  un  de  ces  discours  brillans  qui  charment  par  les 
grdces  du  style  et  la  richesse  de  I'eiocution,  un  de  ces  pan6yriques 
confortnes  aux  r^les  du  genre,  dans  le^uelsla  chaleureuse  et  f^conde 
imagination  de  I'oratenr  exerce,  deploye  noblement  ses  tr^sors,  dans 
I'interSt  de  sa  propre  gloire  autant  que  dans  I'interfit  de  la  gloire  de 
son  heros;  je  manquerais  de  sincerity,  si  je  ne  vous  avouais  pas  que, 
simple  Darrateur,^'ai  I'espoirde  vous  int^resser  en  vous  rappelant 
quelques  uns  des  titres  que  ce  magistrat  justement  regrette  a  constam<- 
ment  su  se  faire,  par  sa  conduite  et  par  ses  doctrines,  au  respect  et  k 
la  reconnaissance  de  tout  bon  citoyen  Lonisianai. 

Puissent,  au  surplus,  Messieurs,  les  reflexions  qui  jailliront  des 
faits  que  je  vais  t&cher  de  grouper,  et  de  quelques  verites  que  plusieurs 
d'entre  vous  vont  entendre  pour  la  premiere  fois,  peut-4tre,  avoir  le 
double  effet  de  stimuler  les  belles  &mes  qui  se  sentent  disposees  k 
marcher  sur  les  traces  de  cet  illustre  fonctionnaire  public,  et  d 'exciter 
quelques  employes  de  I'Etat  qui,  je  le  crains;  n'ont  que  de  I'insouciance 
pour  ce  qui  n'est  pas  une  recompense  tangible  de  leurs  services,  k  faire 


676  •Appendix. 

quelqUGS  efforts,  afin  d'^chapper  soit  k  la  censure  de  leurs  contempo- 
ra.iDs,  soit  k  la  fl6trissure  du  silence  r^probateur  de  la  po6teri<^.  Tel 
est  le  seul  voeu  que  je  fais  en  ce  moment,  et  s'il  pent  n'4tre  pas  sterile, 
je  CFoirai  n'avoir  pas  trop  mal  rempli  la  tdche  qu'il  vous  a  plu  de 
m'assigner. 

L'honorable  George  Mathews  devait  lo  jour  k  d'honn^tes  et  re- 
spectables parens  qui  habitaient  la  Virginie,  devenue  depuis  si  juste- 
ment  c^lebre  par  la  brillante  constellation  de  grands-hommes  qu'elle  a 
fburnis  i  la  R6publique. 

Sa  m^re,  enceinte  de  quelques  mois  lors  de  la  memorable  exp&li- 
tion  qui  se  termina  par  la  battaiile  de  I'embouchure  de  la  grande 
Kanawah,  le  mit  an  monde  le  30  Septembre  1774,  dans  le  comt6 
d' Augusta,  pendant  que  son  p^re,.qui  6tait  du  nombre  des  braves  qui 
composaient  cette  expedition,  exposait  sa  vie  pour  la  defense  de  son 
pays,  et  commengait  k  se  faire  remarquer  par  un  courage  rare,  une 
presence  d'esprit  admirable,  une  justesse  de  coup  d'oeil  surprenante, 
qui  ne  tard^rent  pas  i  lui  ikire  attrilmer,  par  ses  compagnons  d'armes, 
le  principal  m^rite  et,  en  quelque  sorte,  toute  la  gloire  de  cette  belle 
journte — ^journ^e  fameuse,  qui  vit  ce  que  pent,  contre  des  hordes 
sauvages  qui  ne  savent  que  d^truire  pour  vivre,  qui  n'ont  d'aotre 
jouissance  que  le  carnage;  la  valeur  heroique  de  I'homme  civilis6  qui 
se  bat  pour  prot6ger  une  famille  qui  lui  est  chdre  et  conserver  uq 
champ  que  ses  mains  cultivent. 

Depuis  le  moment  de  sa  naissance  jusqu'^  P£ge  de  dix  ans,  sa  m^re, 
que  Ton  aimait  k  distinguer,  entre  ses  vertueuses  compatriotes,  par  Ki 
superiority  de  son  esprit,  Pezcellcnce  de  son  jugement  et  les  plus 
aimables  qualit6s  du  coeur,  eQt  seule  tout  le  soin  de  son  education. 
Cdnstamment  an  service  de  sa  patrie,  pendant  la  majeure  partie  de  ce 
terns,  son  pire  qui  n'avait  que  rarement  le  bonheur  do  le  presser  con- 
tre son  sein,  se  reposait  de  ce  soin,  arec  toute  confiance^  sur  cette 
epouse  bien  aimiee;  convaincu  qu'elle  ne  pourrait  manquer  de  donner 
k  leur  fils  cheri,des  legons  capables  d'en  faire  un  jour  Un  homme  utile 
ji  leur. pays.  Et,  a  quelles  mains  plus  sQres,  un  bon  p^re  pouvait-il 
penser  a  remettre  la  tSche  de  faire  germer,  dans  le  coeur  dn  jeuue 
enfant  de  son  chaste  amour,  des  principes  d'honneur  et  de  vertus? 
X^es  femmes  ne  possMent-elles  pas  k  un  trds  haut  d6gre  le  grand  art 
d'inspirer  de  bonne  heuro  le  go(it  des  plus  grandes  et  des  plus  nobles 
choses  ? 

Prive  des  lecons  et  des  ezemples  de  son  excellent  pSre,  que  la  nmrt 
lui  ravit,  des  rage  de  dix  ou  onze  ans,  I'immortel  Washington  ne  fnt- 
il  pas  eieve  par  la  femme  qui  I'avait  porte  dans  son  chaste  sein?  n'est- 
ce  pas  aux  tendres  soins,  k  la  constante  soUicitude  de  ce  moddle  des 
m^res  qu'il  fut  redevable  des  beaux  sentimens,  des  vertus  aust^res  et 
patriotiques  qui  le  distingu^rent  dans  toutes  les  circonstances  de  sa 
noble  vie,  et  lui  imprim^ent  Pineffagable  caractdre  de  vraie  grandeur 
etde  supreme  bonte,  qui  Pa  fait  proclamer:  <'Le  premier  dans  la 
guerre,  le  premier  dans  ia  paix,  et  le  premier  dans  le  cceur  de  ses 
concitoyens?" 
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Qae  d'hommes  ont  figure  avec  6clat  stir  la  vaste  ao^ne  du  monde, 
qaiy  probablement,  auraient  v6cu  et  seraient  morts  ignores,  s'ils 
n'avaient  eu  pour  Mentor  de  leur  jeunesse  ce  sexe  digne  de  tons  nos 
respects  eomme  de  nos  plus  douces  affections,  qui  r6unit  a  Pexquise 
Sensibilit6  du  ccBur,  les  charmes  irresistibles  de  ia  beauts,  k  la  viva- 
city de  I'esprity  le  sentiment  profond  des  convenances;  et  que,  sans 
doute,  ^^  l'6ternel  n'a  cxkk  apr^  Ic  ndtre,  que  parceque  sa  sagesse  iufi  nie 
rfeservait  son  plus  int^ressant  ouvrage  pour  couronner  et  embellir  tout 
la  nature!'' 

En  1785  Mr.  George  Mathews  p^e  quitta  la  Virgime,  avec  toute 
sa  famille,  pour  alter  fixer  sa  residence  en  Georgie,  dans  le  Com(6 
qui  portait  alors  le  Boofi  de  Wilkes  et  qui,  depiiis,  a  pris  celui  de 
Oglethorpe. 

Le  fils  n'6tait,  i  cette  6poqne,  ag6  que  de  onze  ans.  Le  lieu  06  il 
demeura,  jusqu'en  1793,  n'offcait,  comme  les  autres  pays  fronti^res, 
que  tr^  pen  de  ressources  pour  Finstruction  de  la  jeunesse.  Ses 
parens  i'y  onvoydrent  pourtant  aux  6coles  quiy  6taientouvertes,et  il 
y  continua,  sous  leurs  yeux,  les  6tudes  aux  quelles  sa  respectable 
mdre  I'avait  pr6par6  et  qu'elle  ne  cessa  point  de  surveiller. 

D^  retour,  dans  la  Virginie,  il  fQt  plac6  en  1794  dans  une  Acad^- 
inie,  connue  sous  le  nom  de  liberty  Hall,  dans  la  ville  de  Lexington, 
comt6  de  Rock-Bridge,  oi!k,  dans  le  cours  de  Pann6e  suivante,  il  ter- 
mina  ses  6tudes  classiques,  sous  les  meilleurs  professeurs  du  tems;  et, 
en  1796,  il  alia  rejoindre  sa  famille  dans  la  Georgie. 

L'accueil  qu'il  regut  de  ses  excelleus  parens,  dont  fe  cceur  s'6panouit 
de  joie  en  le  revoyant,  fut  tel  que  pouvait  le  d^sirer  un  fils  aimant 
et  respectueux  qui  avait,  jusque  1^  r^pondu  k  toutes  leurs  esp^rances. 
Sensible  et  pr6venant,  son  seul  d6sir  et  son  seul  bonheur  6taient  de 
ni6riter  par  une  conduite  sage,  et  par  des  procMes  aussi  d^licats  que 
tendres,  I'amotir  dont  its  ne  cessaient  de  lui  donner  des  preuves:  et  leurs 
volont^s^taient  autant  de  lois  qu'il  s'empressait  tonjoursd'accomplir. 

II  s'6tait  de  bonne  heure  senti  un  penchant  dteid6  pour  l'6tade  des 
sciences  m^dicales.  L'exquise  bont4  de  son  coeur  lui  persuadait  que^ 
dans  la  belle  profession  de  m6decin,  il  pourrait,plus  que  dans  aucune 
autre,  devenir  vraiment  utile  k  I'humanitg;  mais  son  respectable  p^re, 
qui  jugeait  d'apr^  I'extr^me  sagacity,  et  la  soUde  logique  dont  il 
faisait  preuve  en  toutes  cir4^onstances,qu'il  se  trompait  sur  sa  veritable 
vocation,  insista  pour  qu'il  toumfit  ses  vues  vers  le  Barreau,  et  le  d6- 
termina  k  se  livrer  k  F6tude  du  droit. 

Sans  cet  incident  remarquable,  quoique  simple  en  lui*m6me,  les 
Etats  Unis  auraient  probaUement  compt6  George  Mathews  fils,  au 
nombre  de  leurs  m6decins  les  plus  c6ldbres;  car  ce  digne  citoyen,  cet 
estimable  magistral,  n'a  jamais  cess6,  au  milieu  de  ses  nombreux 
travaux,  de  montrer  un  goQt  particulier  pour  Part  de  gu6rir^  et  une 
aptitude  rtelle  i.  I'exercer  avec  succ^  Mais  si,  .suivant  son  propre 
penchant,  il  se  iQt  fait  m6decin,  la  Louisiane  n'aurait  pas  en  I'avan- 
tage  de  poss6der  en  lui  un  de  ses  meilleurs  juges. 

Ce  fut  done  en  se  conformant  aux  desirs  de  son  pere  qu'en  1796,  U 
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oommenga,  sous  John  Mathews,  son  frdre  am6,  l'6tude  des  1ois,et 
deux  ans  apr^  il  se  rendit  ^  Augusta,  oQ,  sous  la  direction  de  George 
Walker,  I'un  des  l^gistes  les  plus  emineos  de  la  Georgie,  il  coiitinua 
ses  6tudes  16gales. 

Telle  fut  I'ardeur  qu'll  y  init,et  la  facility  avec  laquelle  sa  rare  intel- 
ligence sut  en  surmonter  les  didicult^s,  qu'en  1799  il  fut  admis  au 
Barreau  et,  en  pen  de  tems,  s'y  fit  estimer  par  son  savoir  autaiit  que 
par  la  douceur  de  ses  mceurs^  et  la  piiret6  de  ses  principes. 

Ce  fut  la  qu'en  1805,  exclusivement  occup6  des  soins  de  sa  profes- 
sion, il  fut  distingu^  par  I'iliustre  Thomas  Jefferson  qui  le  nomma, 
sans  qu'il  s^y  attend  it,  Judge  de  la  Cour  Sup6rieure  duTerritoire  da 
Mississippi.  Uu  tel  horamage,  rendu  par  un  tel  homme,  auz  vertus 
^t  aux  lumi^res  d'un  jeune  I6giste,  est,  sans  contredit,  le  plus  bel 
61o2e  qu'on  puisse  en  faire. 

C'^tait  un  beau  tems,  Messieurs,  que  celui  o^  les  emplois  de  la 
magistrature  s'ofiraient  ainsi  au  m^rite !  II  y  en  avait  alors  bien  plus  I 
remplir  que  d'infatigables  soUiciteurs  k  pourvoir.  Si  les  lumit^res 
n'avient  pas  fait  tons  les  progr^  dont  notre  brillante  6poque  se  glo- 
rifie,  on  apprenait,  on  6tudiait  long  temps  afin  de  bien  savoir;  aprte 
avoir  appris  on  n'6tait  que  plus  modeste;  on  se  gardait  de  trancber, 
de  faire  le  docte;  on  se  d6fiait  de  soi-meme;  on  redontait  la  respon- 
sabilit6.  D'un  autre  c5t6,  on  ^tait  moins  opulent,  et  le  fits  ne  rougissait 
pas  de  prendre  et  d'exercer  I'utile  metier  de  son  estimable  p^re.  L'or 
et  le  pouvoir  ne  dispensaieut  pas  de  tons  les  m^rites,  u'enliaminaient 
pas  toutes  les  ambitions;  niais  6tions-nous  moins  heureux,  moins  esti- 
mables,  moins  libres,  moins  r^publicains? 

A  cette  m^me  epoque  et  depuisla  fin  de  1804,le  territoire  d'Orlians 
6tait  organise.  II  avait  pour  charte  Pordonnance  de  1787  faite  pour 
le  territoire  situ6  au  nord-ouest  de  TOhio.  En  vertu  de  ceUe  ofdon- 
nance,  qui  mettait  fin  k  la  dictature  d'un  gouverneur  Amiricain, 
provisionement  revStu  des  pouvoirs  d'un  capitaine  g^n^ral  de  colonie 
Espagnole,  et  qui  s'6tait  bravement  6rig6  en  legislateur.*  Un  tri- 
bimal  ikcQxk  du  titre  de  Cour  Sup6rieure,*etait  ^tabli  k  la  Nonveile 
Orleans.  Un  seul  juge,  au  lieu  de  trois  qui  devaient  le  composer,  y 
rendait  la  justice.  Ce  juge  fetait  I'honorahle  John  B.  Prdvost,  magis- 
trat  aussi  recommendable  par  ses  lumiferes  que  s6duisant  par  la  beaut^ 
de  sa  personne  et  ses  moeurs  douces  et  polies,  qui,  jusqu'en  1806,  sut 
remplir  jl  la  satisfactiou  du  Barreau  et  de  la  soci6t€  enti^re,  les  nom- 
breuses  et  difficiles  fonctions  de  juge  civil  et  criminel  en  premier  et 
dernier  ressort.  Cet  homme,  justement  respect^,  tant  qu'il  habita  notre 
pays,  est  mort  quelques  ann^s  apr^,  en  remplissant  une  mission  diplo- 
matique dans  1' A  m^rique  M6rid  ionale,  aupr^  d'un  peuple  qui  se  disait 
Chretien,  parcequ'il  avait  kik  baptist,  et  i^publicain,  parcequ'il  arait 

•  William  C.  C.  Claiborne,  envoyd  ici  avec  ces  pouvoirs  immenses,  ne  »e  borna  pit  ^ 
administrer  aelon  lea  loia,  en  eons^queRce  de  eea  poavoira  qu^il  connnisaait  fort  P^*|^ 
point  de  tout  II  fit,  aoua  lu  titre  d*ordonnanoea,  dea  lois  par  leaqiiellca  il  cr^a  ^)'^ 
une  Cour  de  Cnnmon  pleas,  puia  la  Biioque  de^la  Louiaiani.  Jamais  on  capiuiue  general 
n*aurait  Bong6  ii  excrcer  ninsi  la  puissance  souveraine.  N*en  accusons  pat  cet  hono^te 
homme.  II  allait  trop  loin,  mala  qucllest  lo  navlgafenr  qal,  jctM  aur  f*oc6an  sana  bou** 
■ole,  aana  cartoa,  aana  ioalrameaa,  conduira  aa  barque  au  port  aana  accident? 
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bris6  les  liens  qui  Passuj^tissaient  nagu&re  ^  I'antique  Espagne;  tnais 
qui  6tait  aussi  incapable  de  comprendre  et  de  pratiquer  les  divins 
pr6ceptes  de  cbarit6  enseigu^  par  I'Evangile,  qu'il  Pest  encore  au- 
jourd'hui  de  se  goiiyeraer  par  les  princtpes  d'une  sage  Iibert6.  Ah! 
si  des  sublimes  regions  oii  PEternel  a  son  trdne,  John  B.  Provost,  ce 
magistrat  estimable  ^qui  la  Lonisiane  doit,  it  plus  d'un  titre  beaucoup 
de  reconnaissance,  peut  entendre  mes  faibles  paroles,  il  me  rendra 
sans  doute  la  justice  de  penser,  que  s'ii  ne  dependait  que  de  moi  de 
Tenger  I'outraga  fait  i  sa  d6pouille  terrestre,  par  les  iariatiques  au 
milieu  desqnels  ii  a  exhaI6  son  dernier  soupir,  leurs  noms  odieux 

i>asseraient  ^  la  post6rit6,  fl^tris  et  ex6cr6s.  Les  barbares!  refuser 
a  sepulture  4  un  homme!  a  un  chr6tien,  k  un  repr6sentant  d'une 
nation  amie,  parcequ'il  n'adorait  pas  FEtemel  de  la  m^me  mani^re 
qu'eux!!! 

L'honorable  George  Mathews  exerga  la  place  de  juge  de  Territoure 
du  Mississippi  jusqu^a  I'annfe  1806. 

II  serait  difficile  de  nier  les  titres  qu'il  sut  s^y  faire  ^  I'estime  et  it 
la  confiance  pubHque^lorsqu'on  se  rappelle  qu'il  ne  quitta  cette  place 
que  pour  venir,  en  vertu  d'une  nouvelle  commission  du  mdme  Pru- 
dent Jefferson,  en  bccuper  une  autre  sur  notre  siige,  &  c5t6  de  John 
B.  Prevost  qu'en  restait  le  President,  et  de  William  Sprigg  qui  venait 
de  s'y  asseoir. 

^  II  arriFa  parmi  nous  en  Mai,  1806,  et  le  19  de  ce  mois,  apr^ 
avoir  prSi6  son  sermentd 'office,  prit  possession  de  sa  place,  en  pre- 
sence d'un  nombreux  auditoire,  dont  la  physionomie  expremait  la 
confiance  que  son  air  franc  et  ouvert  inspirait. 

Dirai-je  que,  quelque  satisfait  que  le  peuple  itit  de  la  sagesse  qui 
avait  preside  aux  decisions  de  notre  Cour  Sup6rieure,  chacun  parais- 
sait  encore  plus  rassur^  pour  I'avenir?  Ce  sentiment  ne  fut  dissimul6 
par  personn^,  quoique  I'on  confessdt  gto^ralement  que  la  conduite  de 
l'honorable  John  B.  Prevost  avait  prouv6  que  Paxiome:  <' Juge 
unique,  Juge  inique,"  tir6  de  ce  qui  avait  kik  observe  chez  des  peu- 
ples  autrement  gouvernte  que  nous,  manquait  de  v6rit6,  dans  un 
pays  tel  que  le  ndtre,  r6gi  par  des  lois  terites,  dot6  de  la  belle  institu- 
tion du  juri,  et  plac6  sous  la  sauvegarde  de  la  publicity 

Je  ne  saurais  taire  non  plus  que,  bien  que  le  maintien  et  l'ext6rieur 
des  juges  qui,  jusqu'alors,  avaient  occup6  le  si^ge,  eussent  toujours 
kik  fort  respectables,  les  citoyens  trouvaient  que  la  presence  de  l'hono- 
rable Greorge  Mathews  donnait  encore  un  aspect  plus  imposant  ii  la 
oour.  Or  cette  opinion  devenait  en  quelque  sorte  une  nouvelle 
garantie  pour  Tordre  public, comme  une  nouvelle  source  de  confiance 
et  de  s6curit6  pour  les  plaideurs.  Tel  est  I'homme  de  tons  les  payd 
que  ce  qui  plait  d'abord  &  ses  yeux,  produit  presque  toujours  une 
impression  favorable  sur  son  esprit;  et  qu'il  associe  naturellement 
des  id6e8  de  prohit6  et  de  dfelicatesse  k  tout  ce  qui  respire  la  propr6t6y 
la  d^cence  et  la  dignity.  L'observation  nous  enseigne  que  I'hbmme 
public  qui  neglige  son  ext6rieur  et  son  maintien,  eompromet  souvent, 
par  cela  seul,  la  consideration  dpnt  il  est  utile  qu'il  soit  enlour6:  Elle 
Vol,  L — 88 
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nous  montre  meme  qu'il  ne  lui  suffit  pas  d'une  grande  reputation  de 
talensy  de  lumitees  et  d*int6grit4,  pour  compenser  cetle  faute  ou  ae 
la  faire  pardonner.  Ce  n'est  que  ie  petit  nombre  qui,  en  tons  lieu, 
s'abstient  de  juger  Farbre  autrement  que  par  ses  fruits:  Les  masses, 
toujours  moins  sages  on  moins  6clair6es,  s^arrltent  partout  4 1'ecorce. 
A  peine  arriv6  panni  nous,  Fbonorable  Geoi^  Mathews,  aussi 
p6n6tr6  que  qui  que  ce  flit  de  la  saintet^  de  ses  devoirs,  d6ooayrit 
toute  la  difficult^  de  la  tfiche  qu'il  avait  ^  remplir.  Bien  qu'il  eQt  fait 
ses  humanit^s,  que  cons6quemment  la  langue  de  Justinien  ne  lui  i&t  pas 
fttrang^re;  qu'il  eftt  fait  son  droit  et  que  la  science  du  juste  et  de  I'in- 

{'uste  eQt  en  lui  un  adepte  ^prouTe;  il  sentit  que  le  Francais,  que  par- 
aient  tons  les  LiOuisianais,que  I'Espaguol,  dans  leqnel  etaient  forites 
presquo  toutes  les  lois  civiles  du  pays,  exigeaient  qu'il  se  livrfit  i  des 
Itudes  nouvelles. 

Telle  fut  ^  cesujet,  sa  prompte  determination;  telle  fut  surtout  son 
admirable  aptitude  ^  apprendre,  qu'en  trte  peu  de  terns  son  oreille 
devint  familiire  avec  le  Frangais  et  I'EIspagnoI,  au  point  de  pouToir 
dispenser  les  aTocatsqui  n'avaient  pasnne  connaissance  suffisantede 
sa  propre  langue,  de  la  peine  souvent  infructueuse  de  chercher  i  en 
faire  usage  pour  plaider  derant  lui:  ^  Parlez  Fnuicais— lisez  tos 
auteurs  en  EIspagnoF'  disait-il,  ^  Je  vous  entendrai.'' — Or,  vous  sentez, 
Messieurs,  tout  ce  que  ces  paroles  avaient  d'encourageant;  oomnM 
elles  retentissaient  agreablement  dans  les  coaurs  de  ceux  auxquete  elles 
6taient  adress6es!  Vous  concevez  aiusi  quelles  flatteuses  espArancefl 
les  LfOuisianais  pnisaient  dans  une  telle  preuve  de  devouement  i  leuis 
inter§ts,de  la  part  d'un  juge  qu'ils  saTaient  6tranger  ^  leurs  mosun,  \ 
leurs  usages,  4  leurs  lois;  et  que  peut-4tre,  au  milieu  des  perpKxit6s 
oil  ils  se  trouvaient  naturellement,  aprds  deux  rapides  cbangemeoade 
domination,  op^r^s  sans  leur  consentement,  ils  envisageaient  comme 
XXL  instrument  au  moyen  duquel  on  parviendrait  &  les  rendre  nals  sur 
la  terre  natale,  d6couverte  et  d6frich6e  par  leurs  ayenx. 

Ce  nia  fut  pas  seulement  &  T^tude  aes  langues  qu'il  consacra  aes 
Tellies;  celle  de  nos  lois  fut  surtout  I'objet  de  son  attention  constante. 
Ses  progr6s  y  furent  6galement  remarquables;  et  tous  les  pr^juges 
qu'il  avait  pu  apporter  ici,  centre  le  droit  Remain  et  les  codes  Espag- 
nols,  avai^nt  rapidement  fait  place  i  une  juste  admiration.  "  The 
more  I  read  the  Roman  laws,  the  more  I  am  connnoed  that  the  name 
of  written  reason,  given  them  by  the  learned  and  the  wise,  is  the  best 
definition  that  they  could  give  of  them."  Telle  6tait  sa  manidre  de 
s'exprimer;  et,  dans  la  bouche  d'un  homme  dou^  d'un  jugement 
4ussi  sain,  ces  paroles  avaient  assur^ment  beauooup  de  poids.  Ces 
paroles,  11  ne  les  a  jamais  d6menties  jusqu'lsa  mort,si  quelqu'on^ 
toujours  sincferement  d6plor6  notre  constante  disposition  i  inoorer, 
c'est  a8sur6ment  I'honorable  George  Mathews. 

Et  comment  aurait-il  pu  penser  ou  agir  autrement?  Les  lois  civile^ 
(et  sous  ce  nom  je  ne  veux  pas  comprendre  les  lois  arbitrairea  qni 
peuveut  n'avoir  qu'un  m6rite  relatif,  et  varier  selon  la  forme  dtt 
gouvernement,  I'oiiganisaticm  des  tribunaux,  les  OKBurs,  ou  les  usages 
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des  peuplesy)  les  lois  ciyites,  qui  nous  donnent  les  regies  des  contrats, 
des  conventions,  des  obligations^ne  sont  autre  chose  que  les  ingles  du 
bon  sens  adopt6es  par  cette  raisoni  perfectionn6e  que  nous  appelons 
justice.  S'il  feltait  en  donner  la  preuve,  je  dirais:  Lisez  et  m6ditez 
le  lrait6  des  obligations  de  Pothier.  Get  excellent  traits  oh  sont 
class^  dans  un  ordre  parfait,  les  principes  du  droit  Romain  sur  ces 
mati^res  immenses^esten  m6me  teros^le  meillenr  code  de  morale  pra* 
tique  qu'un  homme  puisse  6tudier.  Aussi,  comme  Pa  noblement 
proclam^  un  savant  16giste  Anglais,  ses  r^les  sont  elles  suivies  comme 
des  lois,  ^  Westminster  aussi  bien  qa'k  Orl^ns.  A joutons.  Messieurs, 
que  cet  'immortel  onvrage,  dont  la  premi^  traduction,  en  langue 
Anglaise,fut  faite  par  I'un  des  plus  savans  magistrats  de  notre  pays,^ 
fait  autorit6  chez  presque  tous  les  peuples  vraiment  6clair6s  de  la 
terre,  qui,  en  se  Pappropriant,  out  rendu  un  bien  juste  hommage  au 
m^rite  de  Tauteur  ainsi  qu'^  la  sagesse  des  lois  Romaines. 
.  Dire  que  I'honorable  George  Mathews  s'est  toujours  singuliirement 
distingul  par  la  solidity  de  ses  jugemens,  serait,  peut-Stre,  s'exprimer 
avec  trop  de  partialit6  pour  l^i  et  pas  assez  de  Justice  pour  ses  col* 
l^ues.  Mais,  de  m§me  qu'il  aimait  k  payer,  aux  belles  qualit^s  qui 
leur  6taient  propres,  le  tribut  d'61oges  qu'elles  m^ritaient;  ceux-lA 
n^ont  jamais  cess6  de  lui  donner  les  timoignag^s  les  plus  honorables; 
conabien  de  fois  ne  les  avons^nous  pas  entendu  declarer  que  personne 
n'^tait  dou6  de  plus  de  sagacity?  Combien  de  fois  n'ont-ils  pas  dit 
que,  daos  leurs  deliberations,  il  les  etonnait  toujours  par  l'6xtrdme 
facility  avec  laquelle  il  savait  appr6cier  les  vrais  mferites  d^une  con- 
testation, et  debarrasser  le  point  important  a  examiner  de  toutes  les 
questions  incidentes  dont  I'erreur  ou  le  g6nie  de  la  cavillation  6taient 
parvenus  a  I'envelopper?  El  quelle  preuve  plus  satisfaisante  pourrait- 
on  exiger  de  la  p.6n6tration  de  son  esprit,  de  I'excellence  de  sa 
judiciaire,  de  la  solidity  de  ses  principes,  et  de  son  invariable  amour 
pour  la  justice,  que  les  sentences  qu'il  redigeait?  N'y  avons-nons  pas 
aans  cesse  remarqu6  que,  plus  jaloux  de  parler  en  juge  que  de  faire 
deis  discours  d'apparat,  de  d6cider  une  question  que  de  montrer  qu'il 
avait  les  talens  n6oessaires  pour  la  bien  d6velopper;  d^daignant  tout 
ambitieux  6talage  de  science,  comme  toutes  les  vaines  subtilit6s  o^ 
Pesprit  brillesouvent  auxd^pensde  la  saine  raison;  s'attachant  enfih 
constamment  i  la  substance  beaucoup  plus  qu'ji  la  forme,  ses  d^ci* 
sions,  sans  jamais  heurter,  les  dispositions  textuelles  de  la  loi,  6taient 
toujours  empreintes  du  sceau  de  P6quit6?  N^h^sitons  pas.  Messieurs, 
k  lui  rendre  ce  t^moignage.  C'est  principalement  par  son  z^le  pour 
ce  qui  6tait  vraiment  juste  et  Equitable  quMl  s'est  fait  remarquer  sur 
le  sidge,  depuis  le  premier  jour  oCk  il  s'y  est  assis,  jusqu'ii  P^poque 
memorable  oCk,  pensant  que  notre  education  republicaine  6tait  assez 
avanc6e,  les  arbitres  de  nos  destinees  politiques  crurent  pouvoir  nous 
affranchir  de  la  tutelle  territoriale  et  remplir  liberalement  les  condi* 
tions  du  traite  de  cession  en  nous  admettantdans  PUnlon,moyennant 

*  L*faoDoraUa  Fnmgow  Xavkr  M&rtiiL 
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I^iibandon  de  tous  nos  droits  i  nos  terres  vacantes!  C'est  par  ce  m^e 
z^ie,  toiijours  soiUenu,  qu'il  a  in6rit6  Dotre  estime  et  notre  confianee 
depuis  Torganisation  de  notre  Coi;r  Supreme  jiisqu'au  moment  od  la 
mort  nous  I'enleva  et  plongea  sa  respectable  famille  dans  la  desolation 
et  le  deuil. 

La  nature,  qui  avait  faitde  George  Mathews  un  homme  essentielle- 
merit  juste,  I'avait  encore  dou6  de  beaucoup  d'esprir,  d'une  gait^  de 
caract^re  pen  commune  et  d'un  grand  fond  de  sensibility  Dans  la 
8oci6t6  intim'e,  il  savait,  sans  paraitre  s'en  donter,  r^pandre  un  channe 
tout  particulier  sur  lesentretiens  les  plus  indiff^rens,  par  une  foule  de 
saillies  originates  de  pens6es  neuves,  de  reparties  fines  et  de  traits 
piquansqui  stitnulaient  sans  blesser.  Sur  lo  si^ge,  quoiqu'il  fQt  g6o6- 
ralement  assez  grave,  on  le  voyait  souvent,  d^un  seul  bon  mot  va 
d'une  seule  observation  plaisante,  faire  prendre  aux  plaidoiries  les 
plus  fatiguantes  par  leur  s6cberesse  et  leur  aridity,  des  formes  vives, 
enjou^es,  gracienses,  qui,  loin  de  nuire  4  la  marche  des  debats  ou  au 
d^veloppement  des  questions  agit6es,  y  jettaient  en  quelque  sorte  une 
lumi^re  nouvello  et  ies  facilitaient  en  delassant  Pesprit.  Si  je  ne 
craignais  pas,  en  particularisant,  de  ranimer,  chez  des  personnes 
dignes  de  tous  nos  6gards,  des  souvenirs  douloureux,  je  ne  me  borne- 
rais  pas  i  dire  que,  dans  les  causes  criminelles,  une  situation  atten- 
drissante,  habilement  amende  par  un  Eloquent  defenseur,  n'a  jamais 
matiqu6  de  l'6mouvoir  profond6ment:  je  dirais  en  qtielles  ciicoa- 
stances  j'ai  vu  d'abondantes  iarmes  inonderson  visage,  pendant  que 
<!ertains  orateurs  poss6dant  I'art  d'exciter  les  plus  vives  et  ies  plus 
douces  emotions  du  ccBur,  faisaientd'heureux  efforts  pour  inspirerde 
nobles  et  tendres  sympathies  en  favour  d'int^ressans  p^res  de  familie 
assez  infortun^s  pour  se  trouver  places  sous  le  coup  d*accusatioDS 
capitales.  Mais  je  dirai  que  je  I'ai  vu  sanglotter,  suffoquer  m£ine,en 
prononL*ant  la  terrible  sentence  de  la  loi  k  des  accus^  convaincus? 
Oh  I  celui  IJl,  pour  6tre  juge,  n'avait  pas  oubli6qu'il  6tait  homme;  et 
Ton  pent,  en  toute  surety,  avancer  que  "  rien  de  ce  qui  affectait  l*hn* 
manitfe  ne  lui  ^tait  6tranger!" — Et  que  I'on  ne  pense  pas  que  sa  vive 
sensibility  nuistt  k  la  fermet6  de  son  dme.  II  existe  sans  doute  ici  plus 
d'une  personne  ayaut  observe  comme  mot  ^quel  point  il  savait  allier 
Tune  a  Tautre;  et  concilier  ainsi  certains  6gards,certaines  biensfeances 
avec  la  dignite  de  sa  place  et  le  sentiment  profond  de  ses  devoirs. 

A  une  ^poque  memorable  oik  nous  vimes,  au  milieu  de  la  paix^  1,^ 
constitution  des  Etats  Unis,  notre  charte,  nos  lois  et  la  hbert6  indi- 
viduelle  audacieusement  viol^es  par  un  chef  militaire,  soldat  de  la 
revolution;  ce  chef,  dont  la  renomm6e  s'fetait  autrefois,  et  s'esl depuis 
diversement  occup6e,  eut  k  comparaitre  devant  notre  cour  sup^rieure, 
en  vertu  dun  mandat  *<  d'habeas  corpus,"  lancfe  centre  lui;  afin  qu'il 
rendit  compte  des  motifs  qui  Tavaient  port6  k  faire  arreter,  el  qui 
I'autorisaient  k  d^tenir,  contre  leurs  volont^s,  des  citoyensque  iws 
lois  proi6geaieiJt.  II  y  comparut,  vetu  de  son  brillant  uniform,  ceint 
de  sa  redoutable  6pfee,  et  suivi  d^m  superbe  cortege  d'aides-de-cai»P 
et  aiitres  officiers,  arm6s  comme  lui,  dont  la  conlenance  martiaie  ne 
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laissait  aucun  dout^  sur  leur  noble  d^vouement  anx  lois  de  leur 
pays,  peut-etre;  mais  surtput  k  leur  illustre  g6n6ral. 

L'honorable  George  Mathews  6tait  sur  le  si^e.  Ce  spectacle 
etrange,  dans  le  temple  de  la  justice,  eut  lieu  de  le  siirprendre,confime 
il  surprit  tous  les  vrais  amis  de  nos  institutions;  maiscertes  il  fut  loin 
d'en  £tre  6brani6. 

En  reponse  au  mandat  de  la  Cour,  un  discours  aussi  j6suitique  que 
prompeux,  oii  les  titres  de  <<  G6n6ral  et  commandant  en  chef  de  cette 
division  militaire"  6taient  fr^quemment  r6pfet6s,  avec  une  compiai- 
sante  emphase,  fut  prononce  du  ton  le  plus  solenneL  Ce  discours  se 
terminait  par  un  insolent  aveu  que  les  d6tenus  avaient  ^t6  arret^s  par 
les  seuls  ordres  du  general,  qui  se  chargcait  de  toutes  les  consequences 
de  leur  detention.  II  fut  6coute  avec  ce  calme,  cette  impassibility  qui 
caract^risent  de  v6ritables  juges,  mais,  d^  que  le  dernier  mot  fut 
articul6,  la  cour  declara,  comme  I'auditoire  s'y  attendait,  qu'il  6tait 
insuffisant  pour  satisfaire  &  la  loi  qui*  ne  pouvait  rcconnaitre  ^.un  g6u6- 
ral  le  pouvoir  de  faire  arreter  dcs  citoyens. 

Ce  n'6tait  pas  U  I'efiet  que  s*6tait  promis  I'auteur  d'un  discours 
pr6par6  avec  tant  de  soins  et  d^bitfe  avec  tant  de  confiance  et  d'arro- 
gance.  Comment  supposer,  au  fait,  que,  dans  une  petite  ville,  na- 
gu&res  soumise  au  sceptre  d'un  roi  absolu,  situ6e  k  cinq  cents  lieues 
du  si^ge  du  gouvernement  g6n6ral,  sans  moyens  de  protection  imm6- 
diate,  il  pQt  se  trouver  un  tribunal  assez  fidele  k  ses  devoirs,  assez  ami 
de  la  libert6,  poss4dant  assez  d'6nergie  pour  s'opposer  k  ce  qu'uu 
General,  d6positaire  de  toute  la  force  arm6e,  s'elevSt  au  dessus  des 
lois?  Un  redoublement  d*audace  devint  n^cessaire,  de  nouveaux 
6Sbrts  indispensable,  pour  couronner  Popuvre  de  Toppression,  On  le 
scntit  aussit&t,car.cn  cela,  il  n'est  jamais  end6faut  I'instinct  niilitaire 
qui  lutte  contre  I'ordre  civil! — et  soudain  les  voQtes  du  temple  de  la 
justice  retentirent  d'une  insultante  diatribe,  non  pas  contre  les  juges 
directement,  mais  contre  I'avocat  qui  avait  os6  solliciter  le  mandat 
protecteur.  Les  invectives,  la  jactance,  les  calomnies,  la  menace  y 
fiirent  tour4-tour  employees;  et,  afin  de  mieux  assurer  le  triomphe 
de  l'6pfesur  la  toge,on  d6clara,d'un  ton  plus  elev^,qu'accompagnait 
un  regard  6tincellant  de  colore,  qu'on  traiterait  I'avocat  des  detenus, 
et,  quiconqne  oserait  le  soutenir,  <<  sans  avoir  £gard  k  la  place  ou  au 
rang  occup6  dans  le  pays"  comme  complices  des  traitresque  le  salut 
de  la  patrie  avait,  dit-on,  commaiid6  de  priver  de  la  liberty 

0  vous,  confrt^res  qui  m'^coutez,  et  qui  croyez,  peut-8tre,  vous 
iairp  une  juste  id6e  des  sensations  que  fit  dprouver,  k  tous  les  spec- 
tateurs,  la  scene  que  je  viens  d'esquisser,  songez  que  c'^tait  la  premiere 
fois  que,  dans  une  contr^  r^gie  par  la  constitution  des  Etats-Unis,on 
voyait  commettre  un  aussi  scandaleux  outrage  a  la  majestfe  des  lois« 
Depuis  lors,  on  nous  a  malheureusemeut  accontum^s  \  d'aussi  fla- 
grantes  violations  de  nos  franchises  et  de  notre  pacte-social;  violations 
auxquelles  le  peuple  a  paru  applaudir,  comme  s'il  e(it  voulu  avouer 
qu'il  ne  se  sentait  pas  la  force  de  conserver  et  de  transmettre  intact  i 
sa  post6rii6,  le  noble  heritage  qu'il  avait  re^u  des  inimortels  fondateurs 
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de  lHi>d6pendance  Am^ricaine!  Cetteaffligeantev4rit6mefaitcraindre 
qii'euss6-je  la  mSle  et  vigoureuse  Eloquence  d'un  Demosth^ne,  je  iie 
saurais  parvenir  k  vons  soulever  d'indignation  comme  I'etaient  les 
bons  citoyens  qui  assistaient  ^  cette  sc^ne  odieuse,  et  comme  il  serait 
^  d^sirer  que  le  fQt  tout  sincere  ami  de  la  Ubert6,  au  seul  rtcit  de  ces 
usurpations  de  pouvoirs,  de  ces  actes  insolens  de  Tyrannie. 

Pour  moi,  qui  avais  fui,  depuis  cinq  ans,  le  d^spotisme  naissant  da 

{>lus  grand  capitaine  des  terns  modernes,  je  craignais,  je  tremblais  I 
'id6e  que  la  liberty,  mon  idole,  ne  f&t,  sur  le  sol  de  ma  patrie  adoptive, 
qu'un  mot  aussi  vide  de  sens  que  sur  celui  des  trois  quarts  de  la  vieiUe 
Europe  soumis  aux  homtties  du  droit  divin. 

C'6tait  Edouard  Livingston  que  le  g6n6ral  attaquait  avec  tant  de 
t6m6rit6,  dans  le  sanctuarie  de  la  justice;  Et  ce  fut  li  que  cet  illustre 
avocat  d6ploya  dans  toute  sa  vigueur,  comme  dans  toute  sa  richesse, 
son  m&le  et  brillant  talent  oratoire. 

L'accusateur^  content  des  coups  qn'il  avait  port^,  levait  fi^rement 
sa  t3te  superbe,  lorsqu'  I<}douard  Livingston,  qu'il  croyait  terra3s6,et 
que  la  Cour  s'appr^tait  i  couvrir  de  P6gide  des  lois — se  leva  i  son 
tour,  avec  cette  aimable  simplicity  qui  ^laisant  tant  dans  toutes  ses 
manidres;  et,  apr^  avoir  modestement  remerci6  les  juges  de  la  part 

Su'its  semblaient  prendre  i  sa  situation, improvisa  un  deces  discours, 
ignes  du  consul  Romain  confondant  Catilina,  qui  saisissent,6meuvent, 
'6iectrisent,  subjuguent,  transportent,  foudroyent,  et  laissent  ii  peine  la 
facult6  de  s^appercevoir  que  ce  n'est  qu'un  homme  qui  parte  et  noa 
pas  un  Dieu  qui  tonne. 

Qui  fetait  grand  alors?  Oh!  ce  n'6tait  surement  point  le  "general 
commandement  de  la  division  militaire;"  ce  n*6ta!t  pas  le  bisl  6tat 
major  de  sa  suite.  .  Le  r^gne  de  le  justice  recommengait.  Les 
hommes  rentraient  k  leur  place,  et  la  terreur,  au  moyen  de  laquelle  ils 
avaient  cru  se  grandir  et  se  rendre  redoutabies,  s'6vanouissait.  En 
respirant  plus  librement,  les  bons  citoyens  avaient  la  patriotique  satis- 
faction de  les  voir  r^duits  k  la  seule  dimension  que  la  nature  et  nos 
institutions  leur  avaient  donnte. 

Vous  conceVez,  je  pense,  Messieurs,  que  Ton  songeait  bien  sferieiisc- 
ment  4  une  prompte  retraite  sans  m6me  regarder  derri^re  soi,lorsque, 
tout  2i  coup,  et  d'une  voix  ferme,  la  Cour  prononga  qu'avant  dese 
retirer,  il  fallait  satisfaire  &  son  mandat  en  produisant  les  personnes 
arrSt^es. 

La  difficult^  6tait  grande;  mais  non  pas  invincible.  On  se  tira  de 
ce  mauvais  pas  en  affirmant  et  faisantafBrmer  que  les  dfetenus  avaient 
kxk  embarqu^s  pour  le  Nord,  et  que  d6ji,  les  bdtimens  qui  devaient 
les  y  transporter  etaient  hors  du  fleuve  et  de  nos  limites. 

Dieu  sait  ceqtiil  y  avait  de  vrai  danscesaffirmations;  mais  les  victimes 
de  I'arbritraire  ne  furent  pas  remises  en  liberty. — Ce  grand  et  noble  but 
ne  put  pas  fttre  atteint,  mais  les  inculpations,  les  menaces  qui  avaient 
provoqu6  la  belle  et  foudroyante  improvisation  d'Edouard  Livingston, 
restdrent  sans  effet;  et  de  ce  moment  les  arrestations  militaires  cesse- 
rent,  ^empire  des  lois  se  rfetablit  et  les  vieilles  fortifications  que  I  on 
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relevait  a  grands  frais,  pour  r^sister  i)i  Tann^e  de  traitres  et  de  bandits 
qu'on  nousassurait  etre  en  tnarcbe  pour  envahir  notre  Territoire,  faire 
main-basse  sur  les  riches  ni6taux  de  nos  Banques^  et  6riger  notre  cit6 
en  capitate  d'un  empire  nouyeau,  fiirent  bientot  abandonii^s;  car  au 
grand  6tonneinent  des  bons  patriotes,  qui  sont  toujours  pr^s  a  ap* 
plaudir  aux  coups  d'etat;  quand  les  apprentis  despotes  les  font  au 
nom  du  <<  Salut  public/'  cette  prpdigieuse  arm^e  dont  on  avait  affray6 
plus  d'un  brave  (notre  gouverneur  le  premier)  ne  parut  jamais  nuUe 
part. 

Si,  corome  on  ne  saurait  le  nier,  I'orateur  dont  je  viens  de  parler  se 
couvrit  en  cette  occasion  d'une  veritable  gloire,  I'honorable  George 
Mathews  s'y  fit  admirer  et  justement  estimer  par  son  impassibilrtjfey 
sa  fermet6y  et  sa  fid6lit6  ^  la  constitution  et  4  nos  lois.  Dieu  veuille  que 
nous  ayous  toujours  de  tels  d^fenseurs  de  nos  droits  et  de  tels  juges. 
Avec  euxy  dans  les  temps  de  crises,  les  institutions  faites  pour  pro* 
t6ger  la  liberty  individuelle  sont  queique  phose;  sans  eux  elles  ne  sont 
que  de  simples  theories, -que  I'ambition  audacieuse  peut  impun^ment 
fouler  au  pied. 

Jusqiiiciy  Messieurs,  s&r  que  je  suis  de  n'avoir  rien  fait  passer  sons 
vos  yeux,  rien  rappel6  k  vos  souvenirs  qui  ne  soit  conforme  k  la  v6rit6, 
je  ne  saurais  penser  qu'il  puisse  s'^lever  une  seule  voix  pour  nier  que, 
dans  la  personne  de  George  Mathews,  nous  avians  vraimentun  excel- 
lent juge.  Mais  s'il  restait  queique  chose  k  d^sirer,  avant  de  prononcer 
irr6vocablement  cette  opinion,  je  dirais:  lisez  les  nombreuses  sentences 
qu'il  ,a  rendues,  pin^trez  vous  des  difficult6s  qui  aocompagnent,  eu 
tout  pays,  la  sublime  tfiche  de  I'homme  int^e  charge  de  rendre  les 
oracles  de  la  justice;  et  consid^rez,  de  bonne  foi  et  sans  prejug^  de 
nations  ou  de  cotteries,  combien  6taient  grandes  et  multipli&es  celles 
qui  se  pr6sentaient  incessamment  k  nos  tribunaux,  taut  en  raison  des 
hommes  qu'ils  avaient  i  juger  qu'en  raison  des  lois  qu'ib  avaient  k 
appliqner. 

Vous  le  savez.  Messieurs;  il  ne  suffit  poirit  d'une  raison  afire,  d'un 
jugement  sain,et  d'un  grand  fond  de  probity  pour  bien  remplir  les  de-* 
voirs  de  juge :  II  faut  encore  r^unir  k  ces  dons  indispensables,  la  connais* 
sance  la  plus  parfaite,  non  seulement  des  hommes  et  des  lois  eti 
g6n4ral;  mais  des  hommes  que  I'on  a  pour  justiciables,  et  des  lois 
dont  on  est  charg6  d 'interpreter  et  d'appliquer  les  dispositions. 

Or  cette  connaissance  si  n6cessaire,  comment  I'acquirir?  Les  bom«> 
mes !  quel  est  celui  qui  osera  se  flatter  de  les  bien  connaitre?  quoiqn'en 
ait  dit  1  orateur  Remain,  il  serait  bien  difficile  de  coroprendre  ce  qu'ils 
sont  dans  une  definition  qui  convint  k  toute  I'esp^ce  et  k  chaque 
individu. 

Depuis  I'homme  simple  et  paisible  qui  suit  de  bonne  foi,  sans  s'in* 
quieter  de  les  analyser,  les  pr6ceptes  do  vettus  et  d'honneur  qu^il  a 
regus  d€f  ses  honnStes  parens,  jusqu'  k  I'homme  turbulent  pour  qui 
tout  frein  social  ou  religieux  est  insupportable.  Depuis  le  citoyeu 
6clair6  que  P6tude  et  la  meditation  ont  pen6tr6  oonvaincu  que  la 
sagesse,  la  probit6, 1'honneur,  I'amour  du  prochain  et  de  la  patrie  ne 
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sont  pas  de  simples  termesde  convention;  qni^honnete  hommeet 
bon  citoyen;  les  recommande  constarament,  comme  seuls  capables  de 
conduire  les  hommes  et  les  soci6t^  au  bonheur;  josqu'  k  Penemi  de 
I'ordre  social  et  du  genre  huoiain  qui  affecte  de  penser  et  essaye  de 
persuader  qu'il  n'y  a  ni  bien  ni  mal  moral  sur  la  terre.  Depuis  le 
mfeprisable  sycophant  qui  ne  rougit  point  de  se  faire  I'admiratear  et 
le  chantre  des  exc^  et  des  vices  les  plus  scandaleux  de  I'homme  riche 
ou  puissant  aux  depensdnquel  il  vit;  jusqu'  k  I'ambitieux  demagogue 
qui  vise  k  tout  niveler,  afiu  de  n'avoir  personne  au  dessus  de  lui,  par 
la  fortune  ou  le  m^rite,  et  de  se  faire  Tidole  des  masses  que  ses 
theories  d6sorganisatrices  ont  s6duites  et  6gar6es.  Depuis  I'bomme 
simple  qui  se  laisse  alter  &  T^sperance  chim^rique  et  ruineuse  de  voir 
m^tamorphoser  en  quadruples  la  piastre  fruit  de  son  honn^te  labeur 
et  de  ses  sages  Economics,  par  ie  seul  eifet  d'une  ench^re  &  une  vente 
publique  pompeusement  annonc^e;  jusqu'a  I'artificieux  sp^ulateur 
qui^  avec  le  secours  d'un  habile  ing^niQur,  transforme  sur  le  papier, 
les  champs  incultes,  les  bois  imp6n6tr^ble8,  les  marais  profonds,  les 
prairies  tremblantes, — en  rians  villages,  en  villesmanufacturidres,ea 
cit6s  majestueusesy  que  des  centaines  de  milliers  d'hommes,  vont  se 
better  de  venir,  Dieu  sait  de  quelle  partie  du  monde!  vivifier  par  leur 
prince  et  enrichir  par  leur  industrie;  on  voit  partout,  ici  comme 
ailleurs,  des  vari6t^  sans  nombre. 

Si,  lorsqu'on  porte  ses  regards  sur  les  innombrables  travaux  de 
Phomme;  lorsqu'oh  examine  I'admirable  diversity  des  produits  de  son 
Industrie,  les  merveilles  des  arts  quMl  a  inventus,  les  progrte  qu'il  a 
faits  et  ne  cesse  de  faire  dans  les  sciences;  si,  ni6me,  lorsqu'on  se  borne 
ii  le  considferer  comme  le  cr^ateur  et  1 'unique  possesseur  de  I'ecriture: 

**  oet  art  iiig6ni«qz 

De  pi«odro  U  p^ole  ei  de  parler  aux  yeuz;** 

I'on  ne  peut  qu'Stre  frapp6  de  son  immense  sup6riorit6  sur  tous  les 
autres  etres  organist  de  la  Creation: 

Si,  en  voyant  Thomme  traverser  les  mers  sans  fonds,  sur  le  fragile 
vaisseau  que  ses  d6biles  mains  ont  construit,  conquirir  des  niQndes 
que  son  g6nie  actif  a  devin6s,que  son  courage  intr6pide  a  d6couverts; 
L^  oi^  nagudres  tout  n'^tait  que  deserts  et  vastes  solitudes,  fonder 
comme  par  enchantement  des  Colonies,  des  £tats,des  Empires,  popu- 
leux,  riches  et  puissans;  si,  en  le  voyant  calculer  la  marche  desastres, 
mesurer  le  ciel,  <<  lui  arracher  ses  foudres,''  produire  le  terrible  fracas 
et  les  6pouvantal;»les  effets  de  son  tonnerre;  et,  au  moyen  d'un  peu 
d'eau  qu'un  peu  de  feu  convertit  en  vapeurs,  franchir  les  distances 
avec  la  rapidit6  de  I'aigle,  sur  des  chars  ^  sont  entass^s  les  plus 
lourds  fardeaux ;  et  faire  ainsi  disparahre  ces  distances  au  point  de 
sembler  avoir  usurp6  la  prerogative  toute  divine  de  se  trouver  en 
plusieurs  lieux  i  la  fois ;  si  en  contemplant  tant  de  prodiges,  Pon  est 
justament  fier  d'appartenir  il  I'esptee  et  tente  de  se  croirc  le  roi  de  la 
terre* 
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D'un  auire  c&t£,  quand  on  r6fltehit  k  la  folie,  i  1-extravagance, 
aux  vices,  k  I'injusticej  k  r^disme,  k  l'inhnmanit6,  k  la  cruaut6  des 
actes  des  individas  et  mSme  des  soci^t^;  quand  on  piense  aux  d6sor- 
dres,  aux  niaux,  aux  calamit6s  qu'enfantent  i'orgeuil,  la  bassesse,  la 
cr£dulit6,  l^hypocrisie,  la  cupidity,  la  corruption,  la  y^nalit^  de  plu- 
sieurs;  la  depravation,  I'arrogance,  I'ambition,  la  soif  ardente  da 
pouvoir,  Pintrigue,  la  mauvaise  foi,  la  duplieit6  des  autres ;  En  v6rit6, 
la  haute  la  sublime  ide6  que  Ton  avait  en  tant  de  plaisir  k  se  faire 
de  la  superiority  de  Pesp^^  s'affaiblit  singuli^rement,  et  ce  n'est  pas 
toujours  sans  raison  que  le  sage  passe  de  I'admiration  au  d^oQt  et  k 
la  misanthropie. 

Partout,et  plus  particuli^rement,  peut-^tre,  dans  les  pays  parvenus 
k  une  grande  civilisation  et  k  un  tr^  haut  d^gr^  de  prosperity,  on  voit 
les  hommes  courir  avec  ardeur  vers  un  double  but  que,  par  des  che- 
mins  diyers,  plus  ou  moins  tortueux,  ils  brfilent  tons  d'atteindre.  Ce 
but,  quel  est-il  ?  Le  pouvoir  et  la  richesse.  Pour  s'y  rendre,  ils  se 
poussent,  se  pr^ssent,  se  heurtent,  se  froissent  tout  en  faisant  entendre 
tr^  haut,  les  niots  patriotisme,  desinteressement,  vertu,  probiti:  tout 
en  declamant  centre  les  d^sonlres  du  temps,  la  rapacite  des  gens  en 
place,  I'apathie  du  peuple,  et  tout  les  genres  de  corruption  qui  nais- 
sent  selon  eux  de  la  possession  des  tr^sorset  de  Pexercice  de  I'autorite. 

Chez  nous.  Messieurs  et  confreres,  quels  6taient  les  hommes  que 
rhonOrable  George  Mathews  avait  4  juger  ? 

A  son  arrived,  la  Louisiane  avait  encore  une  population  blanche  k 
pen  prds  homogdne.  Les  agens  de  Charles  3  et  de  Charles  4^  s*y 
6taient.  depuis  d'assez  nombreuses  ann6es,  conduits  assez  sagement 
pour  faire  ouMier  oii  pardonner  les  actes  dMnutile  cruaut6  par  les* 
quels  O'Reilly,  d'exferable  m6moire,  avait  pour  signaler  la  puissance 
de  son  maitre  sur  les  rives  du  Mississippi,  immoie  de  nobles  et  gen6- 
reux  colons,  pour  les  punir  de  leur  attachement,  heias,  bien  naturel! 
k  la  France  leur  m^re  qui  les  avait  pourtant  abandonnes.  Les 
Espagnols  s'etaierit,  en  quelque  sorte,  fondus  avec  les  Creoles ;  ils  en 
avaient  adopt6  les  usages  et  les  raoBtirs.  Ceux-ci  avaient  conserve, 
avec  la  lanccue  de  lenrs  p^es,  leur  esprit  rif  ^n  enjoue,  leur  oaractire 
mobile,  mai3  cpnfiant  et  doux,  Kant  et  communicatif,  leur  oblig^ance 
natnrelle  et  leurs  vertns  hospitalidres.  Its  ne  formaient  encore  en 
1805  qu'une  seule  et  meme  famille,  chez  laquelle  I'etranger  tronvait 
toujours  un  accueil  si  cordial,  quMI  pouvait  k  peine  se  persuader  que 
sa  bonne  etoile  ne  I'avait  pas  amene  au  milieu  de  bons  et  tendres 
fr&res,  heureux  de  le  revoir  apr^  une  trop  longne  absence. 

Mais  bientdt,  cette  Louisiane  si  cruellement  denigree  par  des 
hommes  qui  doivent  presque  toute  leur  illustration  k  la  valenr  et  au 
patriotisme  de  ses  enfans;  cette  Louisiane  si  prompte  k  oublier  Pinjure 
pour  ne  se  rappelle'r  que  des  services  rendus;  cette  Louisiane  qui,  plus 
d'uiie  fois,  s'est  genereusement  vetigee  d'un  outi^ge  par  de  nobles 
bienfaits,  vit  chaque  annee,  chaque  mois,  chaque  jour,  sa  population 
s'aceroitre  d'hommes  de  toutes  les  origines,  de  toutes  les  croyances, 
de  toutes  l6s  professions,  aceourus  de  toutes  les  regions  civilisees  de 
Vol.  L— 89 
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la  terrei  les  nns  fuyant  le  foyer  de  leure  ptees,pouT  se  soustraire  aux 
persteutions  de  leurs  ennemis  poUtiques;  les  autres  proscrits,  exilte 
par  les  revolutions;  ceux-ci  pour  exercer  qn  art  peu  encourage  4aii3 
leurs  pays;  ceux-lil  pour  partager  avec  les  ancieus  habitans,  les 
chances  de  fortune  qu'ojfraient  un  sol  riche  encore  vierge.  ^t  un  com-* 
merce  qui  ne  pouvait  que  grandir  sous  le  gouvernement  le  plus  libra 
du  motule:  tons  de  langues,  d 'Education ^de  rnodurs^de  pr^jug^s^da 
principes  difT&rens;  n'ayant  entr'eux  aucun  lien  commun;  et  que  la 
poursuite  d'int^rets  particuliers  devait  pour  long  terns  emp^cber  dis 
se  fondre  ensemble. 

Voilik  les  hommesque  George  Mathews  avait  i  juger:  pensez  fous 
qu'U  lui  fdt  possible  de  les  biea  conuaitre  ? 

Et  les  lois  instituees  pour  mod^rer  tous  les  exete,  reprimer  toas  left 
desordresy  prot^er  tous  les  droits,  rendre  i  tous  la  justice*  qu'^tateot* 
elles  et  que  sont-elles  matntenant  cbez  nous?  II  serait  difficile  de  dire 
avec  vknxk  qu'elles  sont  tout  ce  qu'une  raison^clairte  pourrait  dfesirer 
qu'elles  fussent:  Nop  pas  que,  depuis  trente  deux  ans,  nous  ayona 
cess6  d'en  faire  chaque  annee  un  nouveau  volume;  mais  biien  pare^ 
qu'a  force  d'amender  pour  perfectionner,  de  modifier  pour  rendre  plus 
juste,  d'innover  pour  r6pondre  a  de  nouveauxbesoius,d'abroger  poor 
rendre  plus  simple,  nous  sommes  parvenus  i  rendre  obscur  ce  qui 
ku\i  clair,  insuffisant  ce  qui  6tait  complet,  embarrassant  ce  qui  6tait 
facile,  in  intelligible  ce  que  tout  le  monde  comprenait;  et  il  nous  ap- 
pauvrir  au  point  d'Stre  dans  la  necessity  d'emprunter  chez  les  autres 
ce  qu'autrefois  on  empruntait  cbez  pous. 

Des  1S05,  les  lois  Espagnoleset  Romaines,  6crites  dans  des  langues 
peu  faniili^res,  il  est  vrai,  a  plusieurs  fouctionpaires  publics,  comme  a 
la  majeure  partie  des  anciens  et  nouveaux  habitans,  portferent  om- 
brage  a  des  personnes,  doiit  la  raison  obscurcie  par  des  pr^juges  na- 
tionaux,  repoussait  I'id^e  tr^s  simple  cependant,  que  des  lois  recueillies 
et  mises  en  ordre,  depuis  de  nombreaux  si&cles,  pusseut  au  19*  si^le 
conveuir  a  I'administration  de  la  justice  civile,  chez  un  peuple  libre. 

De  la  plusieurs  tentatives,  afin  de  se  d6faire  de  ces  lois,  et  pour  y 
substituer  un  droit  contumier,  Anglo-Saxon^-Normand,  connu  sous  le 
nom  de  Loi  Commune.  Droit  tr^  respectable,  sans  doute;  mais  sous 
Pempire  duquel  la  justice  est  souvenC  tellement  entravie  dans  sa 
marche,  que  les  pauvres  plaideurs  sont  obliges  de  recourir  ^  d'autres 
tribunaux  que  ceux  de  la  loi ;  c'est-i-dire,  k  des  CoUrs  d'E^uit^  qui, 
sans  qu'on  s'en  doute,  peut-^tre,  ou  qu'on  veuille  I'avouer,  ne  foaC 
autre  chose  que  snivre  et  appliquer  les  regies  6terDelles  de  la  justice 
naturelle  qu'elies  prennent  dans  le  droit  Romqin. 

La  premiere  des  ces  tentatives  fut  faite  loTsque  ^honorable  John 
B.  Prevost  occupait  seul  le  si^e  de  notre  Cour  Superieure.  Edouard 
Livingston,  James  Brown,  Louis  Moreau-Lislet,  Pierre  Derbigny,ua 
cinqui&me  membre  de  Barreau  que  je  dois  m'abstenir  de  nommer,  se 
r6unirent  pour  s'y  opposer. 

La  phalange  de  leurs  antagonistes,  Ecossais,  Anglais,  Irlandais  et 
autres,  se  pr^ntait  assise  spr  la  loi  organique  de  la  Cour^  qui  partait 
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qo'elle  anrait  jurisdiction  de  loi  commune.  C*6tait  sur  cette  base 
unique  qu-ils6levaient  I'oavrage  formidable  du  hautduquel  Partillerie 
de  leur  Eloquence  allait  foudroyer  Fantique  Edifice  de  la  legislation 
dyile  da  pays. 

Leur  attaque  fut  vive;  ils  firent  les  plus  hferoiques  eifforts  pour 
a'assurer  de  la  victoire!  Mais  Livingston  parla,  k  sa  voix  le  mena9ant 
et  foudroyant  ouvrage  des  nouVeaux  Titans,  croula  sur  m.  base;  et 
Poracle  qui  sortitaussitdtdelabouchedel'honorable  JohnB.  Provost 
en  balaya  les  d6combres  i^g^res  et  les  dispersa. 

Btourdis^  stupefaits  de  leur  si  prompte  d^faite,  ces  fiers  assailans, 
qui  voyaient,  nou  sans  regrets,  peut-dtre,  une  in^puisable  mine  de 
tiches  proc^  leur  6chapper,  ne  concevaient  pas  qu'on  eQt  pQ  d^moUf 
ni  complettement  et  si  vite,  ce  que  leur  g6nie  n'avait  bSti  qu'avec 
autant  de  peine  que  d'art:    Ne  nous  en  ^tonnons  pas:  ils  n'avaient 

!»as  compris  (et  c'6tait  peut-6tre  autant  la  faute  de  la  nature  que  de 
eurs  6tudes  imparfaites)  que  les  termes  sacramentels  de  la  loi  dont 
lis  s'appuyaient,  pouvaient  bien  signifier  que  la  Cour  Sup6rieure 
li^exercerait  pas  la  jurisdiction  des  Cours  d'6quit6y  mais  n'introdui- 
saient  nullement  dans  le  Territoire  d'Orleans,  leur  loi  commune 
d'Angleterre.  Jugez,  Messieurs,  de  I'exc^  de  leur  aveuglement:  la 
mSme  loi  sur  laquelle  ils  se  fondaient,  oi^anisait  aussi  le  pouvoir 
16gis1atif,  et  contenait  cette  disposition  prteise  que  ^  toutes  les  lots  qui 
6taient  en  force  dans  le  pays,continueraient  d'y  8tre  observes  jusqu^i 
cequ'ellesfussent  modifitesvchang6esouabrog6es  par  la  Legislature!'' 

La  eeconde  tentative  se  fit  apr^  que  John  B.  Prevost  eftt  donne  sa 
d6misdion,  que  le  Juge  Sprigg  nous  eQt  quitt6  et  lorsque  I'honorable 
George  Mathews  si^geait  seul,  en  vertu  de  la  loi  qui  le  vdulait  ainsi. 
Elle  n'aurait  peut-6tre  pas  eu  lieu  si  la  decision  rendue  lors  de  la 
premiere,  avait  kt&  transcrite  sur  les  minutes  de  la  Cdur.  Cette 
omission  qui  surprit,  fut  la  seule  cause,  j'imagine,  du  nouveau  courage 
que  les  ennemis  de  nos  loiis  d'eploy^rent  dans  cette  seconde  attaque, 
attaque  dont  le  r^snltat  fut  le  mSme  qu'auparavant,  c'est-^-dire  toift 
aussi  peu  glorieux  et  pas  plus  profitable  pour  ses  vaillans  auteurs. 

Vous  concevez  sans  doute,  Messieurs,  IMmminence  du  p6ril  dans 
lequel'se  trouvaient,  ^  I'une  comme  a  I'autre  6poqne,  non  seulement 
les  lois  civiles  du  pays;  mais  encore  les  fortunes  de  ses  anclcns 
habttans. 

Que  seraient-elles  devenues  ces  fortunes,  si  Pon  6tait  parvenu  i 
op^rer  la  revolution  dont  ces  deux  tenthtives  impies  les  menagaient? 
Quel  LoulsianaTs  aurait  os6  se  mouv6ir  sans  avoir  i  ses  cOt^s  un 
legiste  verse  dans  la  connaissance  de  ces  lois  etrangi^res,  eievees 
brusquement  sur  les  mines  de  celles  de  son  pays?  qui  aurait  su  com- 
ment traiter  valablement  avec  son  voisin,  comment  disposer  on 
recevoir,  sans  inquietude,  par  donation  ou  testament?  qui  aurait 
connu  le  degre  de  puissance  qui  lui  appartenait  sur  sa  femme,  ses 
enfans,  ses  esclaves?  quelle  femmo  aurait  pu  avoir  une  idee  de  ses 
droits  ou  de  la  nature  et  de  Petendue  de  ses  devoirs,  comme  epouse 
comme  m^e? 
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Convenons  qu'elle  edt  £t£  bien  deplorable  )a  situation  de  cette 
nouvelle  et  belle  partie  de  I'nnion^  si  I'honorable  John  B.  Prevost 
d'abord)  puis  I'honorable  George  Mathews  n'avaient  k\k  doii€s  que 
de  vues  aussi  courtes,  pour  ne  pas  dire  aussi  subversives  de  toute 
justice^  que  pouvaiant  I'Stre  celles  des  audacieux  qui,  pr^sumant  plus 
de  leurs  forpesqne  de  leur  bon  droit,  avaient  eu  la  t6ni6rit6  de  porter 
leurs  mains  sacrilege  sur  ce  que  tout  alors  leur  commandait  de 
regarder  connne  Parche  sainte. 

Avouons  que  les  decisions  de  ces  deux  juges  consciencienx,  dans 
ces  circonstances  critiques,  furent,  en  v6rit6,  le  salut  de  ce  peuple  de 
la  Louisiane,si  hospitalier,si  confiant,si  eminemnnent  amide  I'ordre, 
si  profond^ment  p6n6tr6  d'un  respect  religieux  pour  les  droits  d'autrui! 

En  1808,  la  legislature,  dans  la  vue  de  satisfaire  aux  exigences 
qui  lui  parnrent  les  plus  raisonnables,  d6cr£ta  la  formation  d'ua 
digeste,  en  langues  Francaise  et  Anglaise,  des  lois  civiles  du  pay& 

Get  important  travail  fut  fait. 

Mais  il  est  possible  que,  lorsqu'il  parut,  on  ait  eu  plusd'une  raison 
de  regretter  qu'on  n'eQt  pas  fait  ici  ce  qu'ont  fait  les  Anglais  dans 
Pile  de  la  Trinity,  qui,  lorsqu'elle  passa  sous  le  Trident  Britanniquei 
se  trouvait  pr6cis6ment  dans  ia  mSme  situation  que  la  Louisiane, 
lorsqu'elle  vit  la  glorieuse  banni^re  6toil6e  arbor6e  sur  son  sol. 

L^t  par  ordre  du  gouvemement,  les  lois  Espagooles  furent  re- 
cueillies  et  tradnites  en  Anglais.  Ici,  rieu  ne  s'opposait  k  ce  qu'elies 
le  fussent  dans  les  deux  langues  que  nous  parlous. 

Ce  parti,  qui  n'aurait  pas  kxk  fort  dispendieux,  aurait  an  moins  pn 
avoir,  aiosi  que  le  disait  Phonorable  Geoi^e  Mathews,  I'avantage  de 
nous  mettre  en  6tat  de  ne  songer  k  une  reforme  qu'apr^  nous  Stre 
bien  assures,  par  F^tude,  la  m&ditation  et  rexp^rience^de  la  nteessitft 
d'jr  travailler  pour  concilier  tons  les  int^rils  et  tons  les  besoins, 
et  op6rer,  autant  que  possible,  etsans  rooyens  violents,  une  fusion, 
sans  doute  dteirable,  des  nouveaux  venns  avec  les  anciens.  Ce  sage 
magistrat  pensait  que  si  ce  parti  avait  kik  adopts,  nous  aurions  tous 
eii  plus  d'un  sujet  de  nous  en  feliciter. 

Et  qu'on  ne  lui  fasse  pas  I'injustice  de  croire  qu'il  ne  s'exprimait 
de  la  sorte  que  par  condescendance,  ou  par  I'effet  d'une  admiration 
pen  6clair6e  du  droit  Remain  etdn  droit  E^spagnol.  Sice  que  j'ai 
d6j^  eu  I'honneur  de  dire  du  m^rite  de  cette  legislation  et  de  I'^tude 
qu'il  en  avait  faite  ne  suffisait  pas  pour  justifier  sa  pens6e,  rien  ne 
serait  plus  aise  que  d'y  parvenir:  Et  les  personnes  di8pos6es  &  en 
douter,  seraient  probablement  fort  6tonn6es  si  on  leur  apprenait  que 
plusieurs  des  grands  principes  qui  ont  ^t^  consacr4s  par  nos  consti- 
tutions  Pavaient  kfk  par  le  droit  Remain  et  le  droit  Espagnol,  queU 
ques  centaines  d'ann6es  avant  que  Timmortel  Colomb  ne  dScouvrit 
notre  hemisphere.  Qu'on  ouvre  le  droit  Remain,  et  le  code  d' Alfonse 
le  Sage;  on  y  verra,  trac6e  en  termes  6nergiques,  cette  r^le,  souve* 
raine  protectrice  des  droits  acquis,  et  de  la  fragility  humaine  <'  qu*au- 
cune  loi  ne  doit  avoir  d'effets  r6troactifs." — On  verra  que  bien  des 
siteles  avant  qu'on  ne  songefit  en  Angleterre,  au  writ  d^  habeas  corpusj 


ponr  prot6ger  la  liberty  individuelle,  les  Romains  avaient,  dans  im 
Edit  du  Prlteur,  recueilli  dans  le  Digeste  de  Justinien,  leur  interdict, 
leiir  writ,  <^  de  homine  libtro  exhibendoJ**  Qne  fallait  il  de  plus  pour 
reoommander  ces  lois  au  respect  et  i  I'admiration  d'nn  homme  atissi 
essentiellcment  justeyaossi  profondement  8ens6  que  I'honorabie  Greorge 
Mathews? 

Get  excellent  citoyen,  ce  magistrat  impartial,  pensait  aussi  que 
pinsieurs  dispositions  de  nos  anciennes  lois  Castillannes,  celles  relatives 
aux  donations  et  testamens  surtout,  6taient  beaucoup  plus  conformes 
it  I'esprit  et  an  but  de  nos  institutions  r^publicaines,  qujB  ne  le  sont 
cdrtaines  lois  ou  coutumes,  fiUes  de  la  ffodalit^,  qui  de  I'Angleterre, 
oii  Fint6r§t  d'une  puissante  oligarchie  leur  conserve  tout  leur  empire, 
sont  venues  s'6tablir  sur  le  sol  Americain»  avec  le  puritanisime  nagudre 
eqcore  ennemi  de  toute  liberte  de  conscience. 

Cette  opinion  paraitra  peut-£tre  fort  Strange,  mais  sa  justesse  est 
&  d6montrer. 

Que  dans  une  monarchie,  ou  dans  une  r^publique  toute  aristocra- 
tique,  la  legislation  s'applique  constamment  k  donner  aux  parens  qui 
ant  amass6  des  richesses,  le  droit  de  favoriser  tel  ou  tel  de  leurs  enfana 
au  prejudice  des  autres,  afin  de  mettre  le  pr6f^r6  en  6tat  de  soutenir 
oe  quails  appellant  I'illustration  de  leur  nom,  ou  la  splendeur  de  leur 
maison;  c'est  une  consequence  toute  simple  de  la  nature  du  gou^ 
yemement  qui  vise,  sans  cesse,  4  concentrer  tout  ce  qui  donne  de  la 
consideration  ou  de  I'influence,  de  la  puissance  ou  de  la  force,  chez 
ceux  qui  entourent  les  d^positaires  de  I'autorite  supremo  ou  qui  se  la 
partagent. 

Mais,  bien  certainement,  rien  n'est  plus  contraire  tl  Pesprit  et  au 
but  d 'institutions  politiques,  bashes  sur  ie  dogme  de  la  souverainet^ 
du  peuple;  rien  n'est  plus  k  r6douter  dans  une  r6publique  comme  la. 
n&tre,  oCk  il  est  k  d6sirer  que  tous  les  citoyens  aient  autant  que  possi- 
ble, les  moyens  de  vivre  honn^tement  et  dans  l'ind6pendanoe  les  uns 
des  autres. 

Or.  Pordre  d^  successions  et  les  regies  de  leurs  partages,  tels  qu'ihr 
6taient  ^tabiis  par  les  lois  g^n^rales  de  la  vieille  Espagne,  ^talent  trte 
conformes  k  l^sprit,  et  tj^  favorables  au  but  d'un  gouvernement 
populaire. 

En  effet,  en  limitant  k  un  cinquidme  de  ses  biens,  la  portion  dont 
un  p^re  pouvait  Hbrement  disposer  par  donation  ou  testament,  oes. 
lois  avaient  I'effet  inevitable  de  diviser  et  subdiviser  continuellement 
les  grandes  fortunes,  et  de  faire  ainsi  une  plus  egale  distribution  des- 
biens  entre  les  citoyens. 

II  ne  saurait  dtre  vrai  de  dire  que  la  facult6  illimit6e  de  tester  est 
compatible  avec  les  grands  principes  de  nos  institutions  republicaines. 
EllC'Convient  tout  au  plus  it  I'egoiste  impudent  qui  ne  veutdela 
liberte  qua  pour  lui  seul,  et  qui  se  cabre  ik  Pidee  que  les  lois  soient 
moins  faites  pour  favoriser  ses  injustes  predilections,  que  pour  pour* 
voir  au  bien  6tre  c(e  sa  postirite. 

Que  les  lois  apcordent  cette  faculte  monstrueuse,  et  vous-verrex 
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pent-dtre  beaucoiip  plut5t  qu^on  ne  saurait  le  penser,  la  majenre 
partie  des  fortunes  entass6es,  par  I'orgeuil  descendant  an  tombeau, 
siur  des  t&es  rapaces  aiissi  improductives  qu  avides  de  distiucUoDS  et 
de  puissance. 

Que  les  lots  accordent  cette  faculty  antilib^rale,  et  voosNcourrez  en 
peu  de  terns  le  risque  d'avoir  &  la  tSte  de  votre  pays^  one  dangereuse 
aristocratiey  la  plus  arrogante  et  la  plus  insupportable  de  toutes;  cetle 
des  richesses.  Vous  aurez  avec  elle,  et  rampant  k  des  pied^  one 
<^  classe  nombreuse  et  toujours  croissante  d'hommes  exposes  a  toutes 
les  tentations  de  I'indigence,  de  prol6taires  n^cessiteux^  toujours  prSts 
k  se  vendre  au  plus  offrant." 

Que  deviendra  alors  le  dogme  fontamental  de  la  sou?erainet6  du 
peuple?  Malheur  aux  etats  libres  dont  la  l^islation  impnideotey 
tend  4  concentrer  les  fortunes  an.  lien  de  les  diviser.  Le  pouvoir 
passe  souvent  du  cdt6  oix  sont  les  tr^sors. 

La  faculty  illiinit6e  de  disposer  par  testament,  est  aussi  ixis  nuiaiUe 
k  la  prosp4rit6  des  pays  agricoies.  Ge  n'est  en  v6rit6  que  lorsqae  la 
tenre  est  morcell6e  entre  un  grand  nombre  de  proprifetaires  actiia  et 
laborieux,  qu'elle  produii  taut  ce  qu'elle  peut  produire. 

Si  Rome  r6publicaine  avait  eu  les  lois  d' Alfonse  le  Sage,  en  mati^ 
de  successions,  auralt-elle  jamais  entendu  parler  de  lois  agraires?  Son 
86nat  aurait»il  aussi  souvent  port6  les  citoyens  k  la  guerre  ext6rieure, 
81  cet  affreux  expedient  ne  lui  aVait  pas  £t6  indispensable  afin  de 
preserver  le  corps  social  des  commotions  sauglantes  dont  le  mena- 
9aient  fr6quemmeQt  les  provoeatbns  au  partage  des  terres. 

Le  droit  de  propri6t6  ne  peut  pas  renfermer  celui  de  disposer  de  sa 
fortune  sans  restriction.  Etabti  et  prot6ge  par  la  loi,  il  est  de  la  sa- 
gesse  des  nations,  qu'il  soit  renferro^  quant  k  son  exercice,  dans  les 
limites  qui  Pavantage  g6n6ral  commando  d'y  apporter. 

Le  p^re  qui  rtelame  le-libre  exercic6  de  ce  droit,  dans  toute  son 
6tendue,  oublie,  sans  doute,  deux  devoirs  sacr6s  qui  lui  sont  imposes, 
I'un  par  la  nature,  I'autre  par  la  80ci6t6,  le  premier,  de  ch6rir  6gale- 
ment  toud  ses  enfans,  le  second,  de  ne  rien  faire  qui  tende  k  ce  qu*au- 
oun  d'eux  devienne  k  charge  k  ses  concitoyens. 

Et  qu'il  flie  soit  permis  de  le  dire,  aprds  I'honorable  6eoi^  Ma- 
thews; ce  n'est  ni  dans  im  pays  ni  dans  un  siecle  oil,  grSce  ^  ce  que 
ilous  appelons  le  progrte,  les  unions  illicites  s^mblent  ne  plus  devoir 
6tre  frappies  de  reprobation,  que  la  faculty  illimitfee  de  tester  pent 
6tre  autoriste  par  les  loist  i  moins  qu'on  ne  soit  dispose  k  voir,  avec 
uhe  indifference  anti-sociale,  les  enfans  n6s  des  manages  legitimes, 
d6pouill6s  pour  enrichir  les  autre8,les  fortunes  des  families  passer  des 
mains  des  blancs  au  pouvoir  des  gens  qui  ptmvent  trouver  leurs 
ayeux  entre  le  Cap  Verd  «t  le  Cap  de  Bonne  Esp6rance,  et  les  tar- 
tufes  apdtres  de  n^ophilisme  niveler,  par  ce  moyen  puissant,  les 
dasses  libres  et  affranchies;  puis  sceller  du  sang  des  unes  et  des  aa- 
tres,  confoodu  dans  urie  vaste  hfeatombe,  I'acte  infernal  d'aboiition 
auquel  ils  travaillent  au  nom  du  ciel,  et  qui  leur  est  dict6,  peut-^trC) 
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par  la  mensongdre  philanthropie  de  P^tranger,  aussi  jalonx  qu'inqui^ 
de  nos  prosp4rit6s. 

D'un  autre  cdt6,  le  p^re  qui  regrette  de  ne  pas  avoir  ici  la  plus  en* 
ti^re  liberty  de  disposer  de  sa  fortune  par  testament,  ne  coramet-il  pas 
une  erreur  en  pensant  que  ce  serait  pour  lui  une  garantie  do  Paffec* 
tion  ou  du  respect  de  ses  enfans?  Est-ce  ii  dire  qu'un  jeune  Anglais 
se  distingue  plus  qu'un  jeune  Castillan  par  sa  pi6tfe  filiate?  Plaig- 
Qons  le  pilre  qui  ne  pourrait  se  flatter  d'obtenir  Pamour  et  l'ob6issance 
de  son  fils,  que  par  le  crainte  qu'il  saurait  lui  imprimer  d*Stre  d^she- 
rit6.  II  ne  peut  pas  £tre  vrai  que  P61oquente  et  douce  voijc  de  liei 
nature  ne  fosse  plus  ribrer  les  co&urs  de  ceux  qui  nous  doivent  le  jour, 
qui  ont  coujonrs  kik  I'objet  de  notre  plus  tendre  sollicitude:  II  n'est 
pas  possible  qu'un  miserable  int6r6t  p6cuniaire  ait  plus  d'empire  sur 
eux.  Ah!  pour  notre  propre  bonneur., sachons  imposer  silence  i  une 
raison  qu'6garent  sans  doute  des  pr^jug^s  d^une  autre  6poque.  Ne 
proclamons  pas  faussement,  dans  la  seule  vue  d'obtenir  que,  dans  ces 
mati^r^  importantes  et  delicates,  la  loi  soit,  sur  les  bords  du  Missis- 
sippi, ce  qu'elle  est  sur  les  bords  de  la  Tamise,  que  le  pi4t6  filiale  ne 
peut  babiter  sous  nos  toits  qu*autant  que  l'int^r6t  Vy  retiendra:  on 
pourrait  croire  que  la  tondresse  paternelle  n'y  r^sida  jamais, 

D'ailleurs  1^  loi  Espagnole,  en  limitant  la  portion  disponible  voulait 
qu'un  p&re  pQt  d4sh^riter  son  fils  dans  plnsieurs  cas.  Lors,  par  ez» 
ample,  que  le  fils  osait  frapper  le  p^re,  Poffenser  de  paroles,  I'accuser 
de  crimes,  le  priver  de  sa  liberty,  le  diffammer;  dans  chacun  de  ces* 
cas  et  dans  plusieurs  autres,  le  pdre  avail  le  pouvoir  incontestable  da 
)e  punir  par  un  exhortation. 

A  insi  vous  voyer,  Messieurs,  que  la  lOgislateur  avait  bien  sagement 
concili6  les  obligations  du  pere  lenvers  les  eh&ns,  avec  les  devoirs  des 
enfans  envers  le  p^re.  II  avait  fait  plus:  II  avait  instituela  puissance 
paternelle,  espdce  de  magistrature  supr&ne^  qui  6tait  la  plus  sCire 
Muvegarde  des  vertus  de  la  famille. 

.  Cette  puissance  Otait  fort  €tendue,  il  est  vrai:  mais  le  pdre  n'en 
pouvait  pas  abuser.  Le  fils  pquvait  se  faire  Omancipet  et  passer  de 
son  jougdevenu  trop  lourd,  sous  TautoritO  protectrice  d^un  tuteur  plus 
sage  et  plus  humain. 

Mais  je  sens,  peut-Stre  Ain  pen  tard,  que  je  pousse  trop  loin  cette 
digression  qui  ne  peut  trouver  son  excuse  que  dans  le  reproche  incon* 
sid6r6,  trop  souvent  adressO  i  certaius  jurisconsultes,de  rester  attaches 
aux  anciennes  lois  dq  pays. 

Permettez  moi  nOanmoinsde  faire  entr'elles.et  nos  lois  nouvelles, 
quelques  rapprochemens  qui,  ce  me  semble,  ne  sont  pas  tr^  favora- 
bles  i  celles-ci. 

Sous  I'empire  des  lois  Espagnoles,  comme  sous  le  r%ime  de  nos 
Codes,  il  6tait  accord^  un  appel  du  juge  ini&rieur  au  juge  supOrieur. 
Get  appel  6tait  saspensi/^  quand  il  6tait  formO  dans  un  certain  dOlai. 
Iln'Otait  que  cfevo/vii/f  qn^nd  il  6tait  fait  hors  de  ce  d61ai.  Suspensif^ 
il  laissait  les  choses  in  ntatu  ^t/o,  jusqu'au  jugement  du  tribunal  su- 
preme.   D6voluti/i\  n'arrStait  point  I'exOcution  du  jugement    Cette 
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execution  avait  lieu;  mais  &  la  charge  par  le  plaideur  qui  avait  tri- 
omphaut^  de  fournir  bonne  caution  de  reniettre  1^  choses  aa  m&iie 
etat,  siy  8ur  I'appel,  le  jugement  6tait  cass6. 

Ainsi,quand  les  biens  d'un  d^fendeur  injustetnent  condanin6  en  pre- 
miere instance^avaient  kxk  saisiset  vendus  en  execution  du  jugement, 
dont  appel  devolutif  seulement  avait  en  lieu,  si,  en  demi^re  analyse, 
ce  plaideur  triomphait  i  la  Cour  Supreme  et  y  gagnait  son  proofs,  il 
4tait  remis  en  possession  de  ses  biens,  et  replace  an  m^e  6tatqn'au- 
paravant 

Aujourd'bui,  Messieurs,  vous  le  savez,  il  n'en  est  plus  ainsi.  La 
loi  nouvelle  exige  que,  m^me,  lorsqu'un  appel  est  fait  dans  le  delai 
voulu  pour  qu^ii  suapende  I'ex^cution  d'un  jugement  de  premiere  in- 
stance, Pappelant  fournisse  caution  de  le  poursuivre,  et  de  payer  le 
montant  des  condamnations  et  de  frais,  si  ce  jugement  est  confirm^ 

I)ar  le  tribunal  sup6rieur«  S'il  ne  fournit  pas  cette  caution,  ou  s'il 
aisse  6couler  ce  d^lai,  son  adversaire  pent  faire  saisir  et  faire  Vendre 
ses  biens,  s*en  faire  f)ayer,  et  disposer  librement  de  ce  qu'il  en  a  re9U. 
Rien  ne  sauvait  arrdter  cet  adversaire  ou  I'empdcher  d'agir  avec  cette 
dangereuse  diligence.  II  sc  hStera  probablement  de  profiter  de  cette 
circonstance  toute  favorable  k  ses  int6r£ts,  s'il  n'est  pas  de  bonne  foi, 
ou  si  sa  cause  ne  lui  inspire  pas  uiie  confiance  absolue;  et  pourquoi? 
c'est  que  la  loi  nouvelie  ne  lui  dit  pas,  comme  le  fesait  I'ancienne: 
^  Tu  peux  bien  faire  exteuter  le  jugement  que  tu  as  obtenu,  puisque 
ton  antagoniste  n'a  pas  satisfait  k  mes  exigences,  afin  de  rendre  son 
appel  sunpensif;  mais*tu  fourniras  toi-mSme,  auparavant,  bonne  et 
suffisant  caution  de  lui  rendre  la  paisible  possession  des  biens  que  tu 
veux  faire  saisir  et  vendre,  et  de  le  r^tablir  dans  la  situation  oik  il  6tait 
avant  ton  proc^,  si  la  sentence  du  tribunal  supreme  casse  le  jugement 
de  la  Cour  inftrieure.''  Ainsi,  sous  notre  legislation  pr^sente,  c'est 
en  vain  qu'un  plaideur  qui  n'a  pu  faire  qu^m  appel  divolutif^  obtient 
JL  la  fiu  une  justice  6clatante  centre  I'homme  injuste  qui  Pa  poursuivi; 
c'est  en  vain  que  le  tort  que  lui  a  fait  I'ignorance  ou  l}incapacit6  du 
juge  de  premiere  instance,  est  r6par6  par  la  sagesse  des  juges  en  der- 
nier ressort.  Si,  apr^  avoir  palpi  le  produit  de  t'injuste,  ruais  legale 
expropriation  qui  a  suivi  le  jugement  erronn6,  le  demandeur  I'a  dis- 
sip^,  ou  a  pris  la  fuite  et  n'a.  laissi  aucune  propri6t6,  les  biens  da 
plaideur  malheureux  qu'avait  condamni  un  juge  ignorant  ou  imb^ 
cille,  lui  sont  ravis  sans  retour.  D6pouill£,  riduit  al  la  mis^re,  il  ne  lui 
reste  d 'autre  ressource  que  ses  larmes  et  celles  de  ses  enfans,  d'autie 
consolation  que  la  stferile  sentence  de  la  Cour  d'appel. 

N'dtes-vous  pas  frappis  de  ce  d^lant  contraste?  laqnelle  des  deux 
lois  est  la  bonne?  certes  la  partiality  la  pluseffront6e,n'osera  pas  dire 
que  c'est  la  nouvelie!  Et  pourtant  elle  est  I'ouvrage  de  ce  que  nous 
appelons  notre  8ages.^e;  elle  est  le  produit  d'un  siMe  icitttani  en 
prodif^es;  tandis  que  la  loi  Elspagnole,  qui  prot6geait  6galement  les 
droits  d'un  appellant  et  ceux  d'un  intimi,  erait  I'oeuvre  de  la  volonti 
d'un  seul  homme  appel6  roi  ou  tyran,  et  le  produit  d'un  si^le  de 
barbaric. 
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Ne  nous  imaginons  point  que  cette  inique  loi  nouvelle  ne  puisse 
pas  porter  tous  ses  fruits  amers.  D6j^  elle  I'a  fait,  et  d'honii^tes  p^res 
de  famille  out  6t6  complettement  ruinds.  Combieii  Thonorable  George 
MatheMrs  n'a-t'il  pas  d6plor6  la  eruelle  n6cessit6  oii  cette  loi  d^sas- 
treuse  a  mis  notre  Cour  supreme  de  sanctionner  nne  si  flagrante 
spoliation!  ah!  craigneas  qu'elle  ne  fasse  sou  vent  de  nonvelles  vic- 
times.    On  ne  saurait  trop  se  Mter  de  I'arracher  de  nos  Codes. 

Pint  i  Dieu,  Messieurs,  que  Tinconcevable  soif  d'innovations  qui 
n'a  pas  encore  cessg  de  nous  toumienter,  que  ladangereuse  manie  de 
sabstituer  les  essais  de  nos  courtes  vues,  aux  legons  d'une  longu^ 
experience,  n'eussent  616  funestes  au  bon  droit  que  dans  les  cas  aux- 
quels  je  viens  de  faire  allusion !  mais  ce  n'est  ici,  ni  1e  lieu,  ni  Pocca- 
sion  de  m'^tendre  d'avantage  sur  ce  sujet  in6puissable. 

Je  crois  d'aiileurs  avoir  suffisailnment  ju$tifi6  I'opinion  qu'avait 
6mise  I'honorable  Juge  Mathews  que  si,  au  lieu  de  tant  nous  em- 
presser  de  faire  des  Codes,  nous  eussions  traduit  et  6tudi6  les  Idis  que 
nous  n'entendions  pas,  faute  de  les  savoir  lire,  nous  anrions  en  plus 
d'un  sujet  de  nous  en  f^liciter.  II  faut,  ne  nous  le  dissimulons  point, 
des  esprits  d^me  bien  grande  port6e,  des  juristes  d'une  bien  vaste 
Erudition  et  d'une  bien  rare  sagacity,  des  legislateurs  bien  telair6s,  bien 
pr6voyans,  bien  sages  pour  faire  de  meilleurs  digestes  que  celui  de 
Justinien,  de  meilleures  lois  que  celles  d'Alfonse  le  Sage. 

Que  n'avons  nous  eu  la  prudence  et  la  circonspection  des  legislatures 
des  autres  Etats  de  PUnion?  on  ne  les  voit  poin  ttoucher  au  sjrst^me  de 
leurs  loisciviles:  aussi  leur  jurisprudence  est-elle  toujours  edair^edu 
flanabeau  de  Inexperience  des  si^cles. 

Notre  Code  de  1608,  avec  leqiiel  on  avait  eu  la  sagesse  de  laisser 
co*exister  celles  des  anciennes  lois  qui  n'^taient  pas  incotnpatibtes 
avec  lui,  resta  en  viguegr  pendant  pr^  de  dix  huit  ans.  Si,  ce  qu'on 
doit  avouer,  il  s'7  faisait  remarquer  des  imperfections,  la  jurispru- 
dence, aid^e  des  lurai^res  qu'elld  avait  trouv^esdans  les  lois  Romaines 
et  Espagnoles,  avait  fini  par  former  avec  lui  un  corps  de  doctrines 
legales,  sinon  parfait — quelle  est  Poeuvre  de  I'esprit  hnmain  qui  le 
sdit? — du  moins  assez  complet,  assez  k  la  port6e  de  toutes  les  intelli- 
gences un  peu  studieuses,  pour  satisfaire  en  grande  partie  au^ 
exigences  de  la  raison  et  de  la  justii^. 

*  Si  dans  le  principe,  nos  juges  allaient  de  tStonnemens  en  tStonnd- 
mens,  (ce  qui  6tatt  inevitable)  on  f>eut  dire  avec  verite,  qu'en  1825 
leur  marche  etait  plus  ferme,  et  qu'une  foule  de  regies  d'une  applica- 
tion joarnali^re,  totalement  omises  dans  notre  digeste,  on  qui  y  etaieiit 
poseies  d'une  mani^re  trop  abstraite  ou  trop  vagiie,  avaient  acquis 
toute  la  clarte,  toute  la  fixite  desirables,  et  etaient  devenues  famililres 
aux  praticiens  les  moins  instruits. 

Mais,  comme  s'il  eQt  ete  dans  la  destinee  de  notre  pays  que  nous 
dussions  sans  cesse  aller  d'essais  en  essais,  au  risque  de  nous  ploiiger 
dans  la  cotifusion,  ou  de  tout  bouleverser,  des  clameurs  s'61evdrent 
contre  ce  digeste  lui-meme,  centre  son  insuffisance,  et  surtout  contre 
la  necessite  iji^  I'on  etait  encore  de  remonter  souvent  aux  sources  oii 
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Von  avait  pris  les  principes  qui  forniaient  la  r^e  de  condtiite  de  noa 
tribunaux  civils. — On  voulait  un  code  qui  flit  susceptible  d'dtre4u  et 
entendu  par  tout  le  ruonde;  comme  si  la  science  des  lois,  de  mSme 
que  toute  autre  science,  n'6tait  pas,  toujours  et  partout,  le  partage,  en 
quelque  sorte  exclusif,  des  gens  studieux  qui  en  font  leur  unique 
occupation!  On  voulait  un  code  qui  embrasafit  tout,  qui  prfevh  tout, 
qui  pourvQt  a  tout;  comme  si  un  telouvrage  pouvait  jamais sortir  des 
mains  des  homraes! 

Un  nouveau  oode  fut  fait ! — Moins  incomplet  et  sous  ce  rapport 
moins  imparfait  que  le  premier,  il  etait  n^nmoins  si  loin  de  suffire 
encore  aux  exigences  de  la  justice,  que  nos  tribunaux  se  trouvaient 
de  nouveau  frequemment  dans  la  n^essitedefouiller  dans  les  vieiUes 
compilations  de  nos  anciennes  lois  Castillannes  et  Latines,  pour  trouver 
des  r^les  qui  pussent  s'appliquer  aux  nombreux  cas  particaliers 
auxquels  ne  s'appliquaient  que  difficilement  les  principes  g6n6raux 
contenus  dans  ce  volumineux  recueil. 

Enfin,  en  1828,  malgr6  Inexperience  de  trois  autres  ann^es  de  nou- 
veaux  tStonnemens;  malgr6  les  lacunes  laisstes  ^  dessein  dans  ce  der- 
nier code,  par  la  sagesse  de  ses  r6dacteurs,  qui  n'avaient  pas  voulu  7 
comprendre  ce  qui  est  du  ressort  d'un  code  de  commerce,  Fesprit  de 
m^contentement  se  manifesta  une  autre  fois,  les  hostiiit6s  recommen- 
Cerent  centre  les  anciennes  lois  du  pays;  et,  Frangaises,  Romaines, 
Espagnoles,  toutes  furent  abolies. 

Quel  fut,  Messieurs,  le  r6sultat  de  cette  mesure  tranchante?  Ne 
fut-il  pas  tout  d'abord,  non  seulement  de  nous  ravir  le  secours  des 
lumi^res  de  tous  les  sidles  ant6rieurs;  mais  encore  de  nous  priver  de 
lois,  dont  le  besoin  se  fait  sentir  \  chaque  instant  de  la  vie  ?  Nous 
Avions  nos  propres  lois  commerciales — nous  n'en  avons  plus.  Nous 
avions  un  syst^me  de  procedure  parfaitement  co-ordonn6,  en  matiSres 
exteutoires  jet  hypoth6caires — ^nous  n'avons  plus  i  cet  6gard,  que 
quelques  titres  ^bauch^s  dans  notre  Code  de  Pratique.  Nous  en  pon- 
vons  dire  autent  de  tout  ce  qui  est  relatif  aux  divers  concours  de 
cr^anciers,  aux  attermoiemens,  aux  cessions  volontaires,  aux  cessions 
forc6es.  Ainsi  lorsqu'une  question  de  droit  commercial  se  pr4sente, 
c'est  aux  r^les,  aux  principes  adopt^s  ou  consacr6s  hors  de  notre 
pays,  par  des  16gislatenrs  ou  des  juges  qui  nous  sont  Strangers,  que 
nos  tribunaux  se  trouvent  obliges  d'avoir  recours.  Et,  dans  toutes 
les  mati^res  ex6cutoires  et  hypoth6caires,  dans  celles  des  cessions  de 
biens  volontaires  ou  forces,  dans  les  attermoiemens  et  remises,  force 
leur  est  de  supplier  i  c6  qui  nous  manque  de  dispositions  legislatives; 
et  au  lieu  de  s'enfermer  dans  leurs  attributions  de  juges  interpr6fes 
des  lois,  de  s'^riger,  en  quelque  sorte,  en  l^gislateurs,  et  d'6tablir  des 
regies  iiouvelles  qu'on  se  croit  tenu  de  suivre;  et  ce,  en  opposition 
directe  aux  sages  principes  qui  forment  la  base  fondamental  ae  notre 
organisation  sociale;  en  violation  de  nos  constitutions  qui  n'ont  pa^ 
voulu  que  les  pouvoirs  16gislatif  et  judiciare  fussent  confi6s  aux 
mSmes  mains. 

Tels  furent.  Messieurs,  les  efiets  d^sastreux  de  I'acte  de  1826,  par 
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lequel  on  toucha  encore  ii  nos  codes  nonveaux,  dans  la  vne  de  les 
amender  ou  am^iorer;  Tel  fut  I'effet  de  la  fameuse  section  25  de  cet 
acte,  que  I'honorable  George  Mathews,  d^  qu'il  en  eQt  connaissance,  . 
-appela :  ^  the  great  sweeping  clause;"  le  grand  coup  de  balai.  Si  c*est 
un  progrds  que  de  s'appauvrir;  si  e'en  est  un  que  d'^tetndre  brusque- 
men  t  les  lumieresJL  Paide  desquelles  on  pent  marcher  encore,  sans 
trop  tr6bucher,  dans  le  labyrinthe  tdn^hreuxouconduisentles  preten- 
tions oppos6es  des  plaideurs  6garte  ou  de  mauvaise  foi;  certes,  e'en 
fut  un  bien  remarquable  que  Ton  nous  fit  faire  en  1828?  mais  n'ayons 
pas  la  vanit6  de  penser  qu'il  soit  sans  exemple  dans  I'histoire. 

Au  milieu  du  septi^me  si^cle,  un  certain  roi,  du  nom  de  Chindas- 
vendO)  fit  faire,  par  quelques  savans  de  son  pays,  et  adopta  un  code 
qii'il  decora  du  titre  de  ^  Fuero  Juzgo:"  ce  code  6tait  compos6desix 
cents  articles  ou  dispositions  passablement  obscurs,  dans  lesqueis  on 
lui  persuada  qu'on  avait  embrass6  tout  ce  k  quoi  la  l^islation  d'un 
peuple  ancien  d6)4,  et  commergant,  agricole  et  guenier,  devait  pour- 
voir.  II  ordonna,  en  consequence,  que  ce  chef-d'oeuvre  de  sa  sagesse, 
fut  le  seul  guide  &  suivre  parses  loyaux  sujets,danstoutes  les  provin- 
ces Espagnoles  soumises  ii  sa  paternelie  domination;  et,  afin  de  mieux 
s'en  assurer^  abrogea  d'un  trait  de  plume  tout  le  droit  Romain.  Nou- 
vel  Omar,  ce  Fisigoth  s'acquit  ainsi  I'insigne  honneur,  non  d'avoir 
d^truit  par  le  feu,  mais  d'avoir,  par  un  acte  de  sa  volont6  royale, 
banni  de  tous  les  tribunaux  de  son  empire,  une  legislation  enti^re, 
fruit  des  meditations  et  de  la  sagesse  de  dix  siecles;  que,  mSme  dans 
notre  ^tele  de  prodiges,  les  philosophes  et  les  jurisconsultes  les  pFus 
eclairte  de  tous  les  pays  civilises,  s'accordent  ill  d^corer  du  nom  sub- 
lime de  raison  6crite 

Cette  raison  ^crite,  qu'une  aveuglo  passion  pent  bien,  par  fois,  se 
procurer  le  plaisir  sauvage  de  renverser  un  instant  de  son  trdne;  qui, 
aprte  avoir  survecu  ^  Rome  sa  patrie,  avait  repris  son  empire  au 
milieu  des  barbares  qui  avaient  d'6truit  la  puissance  du  peuple-roi; 
elle  est  immortelle  comme  les  principes  de  la  justice  naturelle  dont 
elle  est  I'oracle;  elle  est  le  flambeau  de  la  justice  humaine  et  le  sera 
quand  des  noms  bien  plus  justement  fameux  que  celui  de  Chindas- 
vendo  que  je  viens  d'exhumer,  seront  tombfes  dans  I'oubli. 

Ce  fut  assur^ment  pour  nous,  un  bien  triste  ^ujet  de  felicitations — 
eonvenons-enavec  I'houorable  George  Mathews— one  d'avoir,  au  dix 
neuvidme  sitele,  suivi,  sans  nous  en  douter  probablement,  I'exemple 
d'un  ignorant  et  pr^somptueux  despote  qui  r^gnait  il  y  adouzecents 
ans:  Mais  esp^rons  que  bientdt,  ouvrant  les  yeux  sur  cet  acte  de 
vandalisme,  nous  saurons  reparer  le  mai  que  nous  nous  sommes  faits. 
*'  Apr^  avoir  parcouru  un  grand  cfercle  d'erreurs,  le  vferitable  progr^s, 
le  seul  possible  pour  I'homme  de  la  civilisation,  c'est  de  revenir 
promptemeut  vers  les  lois  eteriielles  de  la  raison  et  de  la  justice.'' 

Si  avant  1828,  il  fallait  k  tous  nos  juges  et  k  tous  nos  Ifegistes  beau- 
coup  de  cohnaissances  diverses,  beaucoup  d'etudes  ou  de  recherches, 
pour  80  bien  servir  des  tr6sors  de  lumiere  et  de  sagesse  que  dessiteles 
d*experience  nous  avaient  transmis,  pouvons-nous  nous  flatter  qu'ils 
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soient  aujoatd^hui  ou  qu'ils  puissent  Stre  4  I'aTenir,  assez  riches  de 
leur  propre  fonds  pour  suppler  i  tout  ce  qui  manque  &  nos  Codes 
modernes  ?  L'6quit6,  nous  dira-t-on;  l'6quil6  est  la  source  k  laquelle 
ils  puiseront:  Ah!  craignons  qu'il  n'en  soit  de  ^^ait6  comme  du 
seus-commun,  dont  tout  le  roonde  parle,  que  chacun  croit  posseder,et 
qui  n'est  peut-€tre,  en  r6alit6,  le  partage  que  d'un  petit  nombred'^tres 
privilegi^s  de  la  nature  comme  l'6tait  notre  digne  juge.  Quel  vague 
effrayaut  que  celui  dans  lequel  on  nous  a  jet^!  Quelle  large  porte 
D'a-t-on  pas  ouverte  k  I'arbitraire  des  tribunaux. 

Le  seul  digeste  Remain,  copi£  en  partie  dans  le  Code  d'Alphonse* 
le-Sage,  contenait  plus  de  cent  quarante  mille  lois  ou  decisions  di- 
versesy  dont  cinquante  mille  peut^tre  s'appliquaient  aux  niatiires 
traitees  succintement  dans  les  3,522  articles  de  notre  nouveau  code. 
La  mati^re  des  legs  occupe  seule  onze  cents  textesdu  Digeste  de 
Justinien :  Notre  code  ne  nous  donne  que  trente  et  une  r^les  sur  ce 
sujet  immense! 

N'y  aurait-il  pas  jcons6quemment  un  certain  d6gr6  defolieise  per* 
suader  que  ce  code,  quelques  61oges  d'aiileurs  qu'il  m6rite, i  beaucoup 
d'^gards,  puisse  suffire  k  tout? — L'expferience  nous  avait  fr6qiiem- 
ment  appris,  lors  mSme  qui  nous  6tions  riches  des  fruits  de  la  sagesse 
de  plus  de  vingt  sidles,  que  nous  n'avious  pas  encore  tout  ce  qn'il 
aurait  kxk  dteirahle  que  nous  eussions  pour  r6soudre  maintes  ques- 
tions qui  nous  paraissaient  nouvelies,  et  qui,  probablement,  s'^taient 
rarement  pr^ent6es  k  I'examen  des  jurisconsultes  de  l'antiquit&  A 
quoi  devions-nous  ces  questions  nouTellcs?  Nous  les  devions  peut- 
^tre  k  la  perfectibility  meme  de  notre  esp^e;  mais  nous  les  deyions 
surtout  k  P6tonnant  d6\reloppement  qu'ont  pris  et  prennent  sans-cesse 
les  arts,  le  commerce,  les  manufactures,  I'agriculture,  toutes  les  entre- 
prises  humaines,  depuis  la  d^couverte  du  Noureau-Monde,  le  pas^ 
sage  aux  Indes  Orientates  par  ie  Cap  des  Temp^tes,  et  la  glorieose 
n^volution  des  colonies  de  I'Am^rique  du  Nord,  signal  de  PdmaDci* 
pation  du  g6nie  du  commerce  par  toute  la  terre.  Nous  devions 
ces  questions  nouvelies  an  perfectionnement  ou  au  melange  de  nos 
langues;  dla  vari6t6,  ii  la  complication,  4  la  multiplicity  infiniesde 
nos  nouveaux  rapports  de  peuple  a  peuple  et  d'homme  a  homme; 
aux  modifications  que  subissent  n6cessairement,  par  toutes  ces  causes 
r6unies,  nos  coutrats,  nos  dispositions,  nos  trait6s,  nos  engagemens, 
nos  obligations,  par  suite  de  notre  prudence  ou  de  notre  1^6ret6,  de 
notre  confiance  ou  de  nos  craintes,  de  nos  esp6rances  ou  de  nos  in- 
quietudes, de  notre  sinc6rit6  ou  de  notre  manque  de  bonne  foi. 

Ainsi,  Messieurs,  lorsque  nous  voulons  considerer  attentivement  la 
tfiche  que  nos  juges  avaient  k  remplir,  et  les  difficult^s  qu'a  chaque 
pas  ils  devaient  rencontrer,  par  I'effet  naturel  de  l'instabilit6  de  nos 
lois,  et  des  nouvelies  Etudes  que  des  changemens  incessans  rendaient 
necessaires,  qui  de  nous  pourrait  trouver  Itonnant  quails  eussent  fr6- 
quemment  commis  des  erreurs  graves?  Qui  de  nous  pourrait  con- 
sciencieusement  se  plaindre,  si  tel  edt  kik  le  rcsultat  memegfen6ral  de 
leurs  decisions?    Plus  j'y  rfefl^chis,  et  plus  je  mo  plais  k  penser  que 
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si,  josqu'ji  present,  nous  avons  eu,  comme  j'aime  i  le  dire,  des  juge- 
mens  qui  peuvent  gdu^ralement  supporter  la  critique  la  plus  s6v^re, 
c'est  que  rios  juges  se  trouvaient  dou6$  d'une  sagesse  sup6rieure  k 
eelle  de  nos  hommes  d'6iat. 

Dans  la  situation  o\i  nons  avons  6t6  depuis  1808  ju^qu'i  pr^nt, 
quelle  prudence,  quel  zele  infatigable,  quelle  sagacity,  quelle  rectitude 
de  jugement  n'a-t-ils  pas  fallu  ik  nos  juges,  et  particulidrement  i  ceux 
de  nos  cours  d'appel,  pour  s'acquitter  dignement  de  leurs  devoirs? 
Devoirs  si  imposaus  partout,  mais  certes  fort  epinenx  dans  un  pays 
Oik  la  legislation  civile  n'a  aucune  fixit^,  et  au  niiliea  d'une  popula* 
tioa  telle  que  la  n6tre.  Celte  population,  ne  I'oublions  pas,  se  com* 
pose  et  se  composcra  long  terns,  sans  doute,  d'hommes  d'origines,  de 
Ian  gues,  d'Mucation, de  znoeurs,  de  pr^jng^s  divers.  Elle  change,  ou  se 
renouvelle,  en  quelque  sorte,d'ann6e  en  ann6e;  et  ell^  s'agite  constam- 
ment  en  tout  sens,,  pour  exploiter  les  ressources  que  pr^sente  k  toutes 
les  industries,  comme  ik  toutes  les  ambitions,  ce  pays  encore  nouveau  et 
sartout  ce  grand  entrepdt  de  tous  les  riches  produits  des  vastes  regions 
occidentales  de  notre  belle  et  puissante  r^publiqne. 

Or,  la  prudence!  l'6ducation  et  I'exp^rience  peuvent  la  donner,  si 
d'ailleurs  on  a  6t6  dou6  par  la  nature,  d^in  esprit  observateur  et  juste. 

Le  Z&161  il  serait  difficile  de  nier,qu'il  depend  plus  ou  moins  de  cet 
amour  de  la  justice  qui  n'a  sa  source  que  dans  un  coeur  vertueux. 
^  Lfasagacit6!  la  rectitude  du  jugement!  ah!  c*est  du  ciel  seul  que 
nous  recevons  ces  dons  si  pr^cieux,  si  rar^s,  si  indispensables,  afia 
que  les  organes  et  les  interpretes  des  lois  n^immoleni  pas  fr^qu^m- 
lueni  I'innocence  et  l'6quit6  dans  le  temple  auguste  de  la  justice,  trop 
souvent  profan6  par  la  mauvaise  foi. 

Qu'elle  perte  ne  fait  point  consequemment  un  pays  tel  que  le  ndtre, 

2uand  Sonne  la  derni&re  heure  d^in  juge  qui  r&unissait  k  un  ddgr^ 
niinent,  toutes  ces  inapr^ciables  qualitis,  et  qui^  pendant  trente  ann^s 
d'exercice,  n'a,  peut-Stre  pas  une  seule  fois  donn6  lieu  k  une  plainte 
ou  k  un  reproche  raisonnable!  Cette  perte  est  une  grande  et  d6* 
plorable  calamity  publique  que  I'orgueil  et  la  pr6somption  pourraient 
seuls  se  flatter  de  faire  oublier  en  pen  de  terns. 

Dans  la  vieille  Europe,  presque  entiferement  soumise,m£me  de  nos 
jours,  malgr6  les  efforts  de  la  philosophic,  k  des  lois  qui  n'^manent  et 
ne  dependent  que  de  la  volont^  d'un  homme  assis  sur  un  trdpe,  et 
d6cor4  du  titre  pompeux  de  due,  roi  ou  empereur  par  la  grfice  de 
Dieu,  c'est  toujours  le  prince  que  I'on  b6nit  et  auquel  on  rend  grdces, 
quand  on  a  Pavantage  de  voir  assis  sur  un  tribunal,  un  juge  honnSte 
homme,  p6n6tr6  de  la  saintet6  de  ses  devoirs,  et  toujours  dispos^^i 
rendre  k  chacun  ce  qui  lui  appartient.  Ul  od  une  Education  tonte 
dans  I'interet  des  domiuateurs,  et  une  longue  habitude  de  la  soumis* 
sion,  ne  laissent  meme  pas  aux  hommes  la  faculty  de  croire  qu'en 
leur  donnant  I'existence,  la  nature  les  avait  dot^s  de  quelques  droits; 
La  01^  r6fl6chir  et  raisonner  est  un  crime,  et  ob^ir,  sans  examen, 
la  premise  des  vertus;  il  est  en  quelque  sorte  natural  de  remercier 
ua  mattre  de  n*avoir  pas  requ  de  sou  bon  plaisir,  au  lieu  d'un  v6rit- 
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ablej'uge, un  de  ces  odieux  tyrans  subalternes  qui  croient  ne  pouvoir 
mieux  ie  servir  et  meriter  sa  souveraine  bienveillance  qu'en  oppri- 
Diaut  ses  sujets:  et,  lorsque  {'inexorable  mort  vient  enlever  k  I'amoar 
des  administr^s,  un  juge  vertueux,  il  est  tout  aussi  simple  que  tous 
portent  leurs  pri&res  et  ieurs  vaux  au  piad  du  trdne,  et  implorent  ce 
qu'ils  appeilent  sa  cI6mence  et  sa  bont^^  de  donner  an  digne  magis- 
trat  qui  n'est  plus,  un  successeur  aussi  juste,  aussi  ^clair^^  aussi  digne 
de  la  confiance  du  faible  et  de  I'innocent. 

Chez  nous,  Messieurs,  od  la  plus  sainte  et  la  plus  glorieuse  des  revo- 
lutions a  fait,  de  pirovinces  panvres,  de  colonies  faibles,  qu'opprimait 
une  m^tropole  aussi  injuste  que  riches  et  puissante,  des  6tats  libres, 
ind6pendans  et  souverains,  qui,  unis  par  une  constitution,  chef- 
d'oBUvre  de  la  sagesse  bumaine,  ont  pris  un  rang  6lev6  parmi  les 
nations  les  pluscivilistes  et  les  plus  florissantes  de  la  terre;  chez  nous, 
oi^,  gr^  k  la  philanthropie  6clair6e  et  au  patriotisme,  aussi  pdr  que 
brQlant,  des  immortels  fondateurs  de  la  plus  grande  et  de  la  plus  puis- 
sante des  r^publiques  des  terns  anciens  du  modernes,  I'hoinme  de 
notre  race  est  61ey6  k  la  hauteur  de  toute  la  dignit6  naturelle  de  son 
Stre,  et,  citoyen,  ne  connait  d'autre  maitre  que  Dieu  et  la  loi!  qui 
b6nirons-nous,  lorsque  la  balance  de  la  justice  aura  kxk  confine  4  des 
mains  pOres  qui  I'auront  si  long  terns  tenue'sans  la  faire  pencher, 
sciemment  une  seule  fois  en  faveur  de  Parbitraire  ou  de  I'iniquit^? 
k  qui  adresserons-nous  nos  voBur  pour  que  le  juge  irreproachable  qui 
a  cess6  d'etre,  soit  remplac^  par  un  juge  qui  m6rite  autant  que  lui 
notre  estime,  notre  confiance  et  tous  nos  respects? 

Ah!  si  toutes  les  passions,  except^  I'amour  sacr6  du  salut  public, 
etaient  ^trang^res  du  coeur  des  hauts  fonctionnaires  auxquels  notre 
pacte  fondamental  a  confi6  le  ponvoir  aussi  redoutaUe  que  s^duisant, 
de  nommer  -^  tous  les  emplois;  si  les  emplois  pouvaient  n'Stre  jamais 
donnas  qu^Jl  ceux  qui,  par  Ieurs  lumi^res,  leur  z^le,  Ieurs  vertus  et 
Ieurs  talens,  sont  le  plus  dignes  d'y  Stre  appel6s;  nous  pourrions, 

Messieurs,  rester  sans  alarme  pour  notre  avenir.    Mais pardon! 

Je  sens  que  la  parole,  en  s'6chappant,  pourrait  prendre  le  caract^re 
d'une  censure  qui  est  loin,  oui,  bien  loin  de  ma  pens6e. 

Si  les  d^positaires  de  Pautorit6  n'6taient  pas  aussi  fr4quemment 
obsM6s,circonvenus,  sans  que  I'artifice  des  solliciteurs  laisse  ^  leur 
faiblesse  toute  bumaine,  la  faculty  de  s'appercevoir  que,  loin  de  n'agir 
que  selon  les  lumiSres  de  leur  raison,  ils  c^ent  presque  toujours  i 
,  une  influence  6trang^re  interess6e;  si,  lorsque  nous  sollicitons  nous- 
mdmes  pour  nos  amis,  ou  lorsque  nous  exerfons  notre  pr^cieux  droit 
de  suffrage,  nous  etions  assez  v6ritablemeut  dignes  du  noble  titre  de 
citoyen  dont  nous  aimons  tant  k  nous  parer,  pour  ne  consulter  jamais 
que  I'lnter^t  de  la  chase  publique;  nous  aurions  peut-Stre  le  droit 
d'etre  sev^res,  inexorables  m^me,  en  voyant  que  les  mandataires  du 
peuple  ne  font  pas  toujours  tout  ee  que  le  bien  general  nous  semble 
reclamer.    Mais,  helas ! ! ! 

Oh!  abstenons-nous  de  toute  reflexion  que  la  charite  chretienne 
peut  nous  interdire;  et  adressons  nos  plus  ferventes  prices  i  PEternel 
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autenr  de  tout  bien,  pour  qu'il  lul  plaise  nous  p6n6trer  tous  chaqne 
Jour  d'avantage,  de  la  n6cessit6  de  nous  d^pouiller,  quand  il  s'agit  de 
rint6r8t  public,  de  toutes  nos  predilections  personnelies;  et  de  rallumer 
au  fond  de  nos  CG&urs,  cet  amour  de  la  patrie  sans  leqnel  il  n'y  a  ni 
citoyens  ni  republique.  Remereions*le  d'avoir  si  hebreusement  in* 
spirfe  d'abord,  I'illustre  Tbomas  Jefferson,  quand  George  Mathews, 
fut  commissionu^  Juge  de  la  Cour  Sup6rieure  du  Territoire  d'Ori^ans; 
puis  ie  Gouverneur  et  le  Senat  de  I'Etat  de  la  Louisiane,  lors-qu'ils 
appel&rent  ce  juge  inl^gre  au  si^ge  de  notre  Cour  Supreme.  Deman- 
dons,  i  ce  mSoie  Dieu  tout-puissant,  de  nous  dodner  une  nouvelle 
marque  de  sa  protection,  en  inspirant  k  notre  verteux  Gouyemeur 
actuel  et  i  notre  honorable  S6nat,  un  choix  qui,  tout  en  jnstifiant  la 
confiance  dont  le  peuple  les  a  investis,  nous  empSche  de  sentir  chaque 
jour  plus  vivement  la  perte  que  nous  avons  iaite. 


No.  IL 

CASE  STATED. 

ON  the  14th  of  June,  1723,  Boisbriant,  the  chief  judge  of  the  Conn* 
cil  established  to  regulate  and  govern  the  affairs  of  the  Compagnie 
des  Indes,  and  the  Commandant  of  all  the  French  territory  north  of 
the  Arkansaw  river,  granted  in  fee  simple  to  Philip  Francois  Reuaut, 
Director-general  of  the  mines  of  Louisiana,  several  parcels  of  land 
within  that  jurisdiction,  which  grant  was  signed  and  countersigned 
by  Des  Ursins,  one  of  the  provincial  Council,  also  an  officer  of  the 
Compagnie  des  Indes,  and  secretary  of  the  government  of  the  com* 
mandant  general  Boisbriant,  and  is  as  follows: — 

^  L'an  1723,  le  14  Juin,  accord^  k  M.  Renaut  en  franc  aleu,  pour 
faire  ses  ^tablissements  sur  les  mines. 

Une  lieue  et  demie  terrain,  en  face  sur  le  petit  Maramac,  y  dans  la 
riviftre  de  Maramac,  y  a  Pendroit  de  la  premi&re  branche,  y  ici  con- 
duit au  cabanage,nomm6  Cabanage  de  RenaudiSre,  sur  six  lieues  de 
profondeur,  la  riviere  faisant  le  milieu  du  liiumbde  vent  et  la  riviere 
au  plumb  jusqu'oil  le  sieur  Renaut  a  son  foumeau  et  deli  droit  a 
Tendroit  nomni6  la  Grande  mine. 

Une  lieue  de  face  k  Pimiteau,  dans  la  riviere  des  Illinois,  vis-A^vis 
i  Test  et  tenant  au  lac  qui  porte  le  nom  du  village,  et  de  I'autre,  aux 
dbtis  vis-il-vis  le  village  k  une  demi-lieue  au*des8us,  sur  cinq  lieues 
de  profondeur  le  rhumb  de  vent  suivant  la  rivi&re  des  Illinois,  en 
descendant  d'un  cMk  et  en  montant  par  celle  de  d'Arcsey,  qui  en  fera 
le  milieu  dans  le  resle  de  la  profondeur. 

Deux  lieues  de  terrain  sur  la  mine  appelte  la  mine  de  M.  Liafnothe; 
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la  face  regardant  1e  nord-est;  la  prairie  de  ladite  mine  faisant  le  point 
milieu  de  ses  deux  lieues. 

line  lieue  de  face  sur  le  Mississipi  4  I'endroit  appelfe  le  Grand 
Marais,  tenant  d'uncdt6  aux  sauvages  Illinois  6tabiis  aupris  dn  Fort 
de  Chartres,  sur  deux  lieues  de  profondeur;  cat  endroit  6tant  I'em- 
placement  icelui,  a  6t6  accordfe  pour  fair  des  vivres  et  en  ponvoir 
fournir  a  toutes  les  habitations  qu'il  fera  sur  leurs  mines.  Le  jour  et 
an  que  dessus  au  Fort  dc  Chartres.'^ 

TBANSLATION. 

Year  1723,  June  the  14th,  granted  to  Mr.  Renault,  in  freehold  {tn 
franc  a/ew),in  order  to  make  his  establishments  upon  the  mines: — 

A  league  and  a  half  of  ground  in  front  upon  the  little  Maramac, 
and  on  the  river  Maramac,  at  the  place  of  the  first  fork,  which  leads 
to  the  cabins,  called  the  Cabana ge  de  Renaxidihrey  with  a  depth  of 
six  leagues,  the  river  making  the  middle  of  the  point  of  compass,  and 
the  small  stream  being  perpendicular,  as  far  as  the  place  where  the 
Sieur  Renault  has  his  furnaces,  and  thence  straight  to  the  place  called 
the  Great  Mine. 

One  league  in  front,  at  Pimiteau,  on  the  river  Illinois,  facing  the 
east,  and  adjoining  to  the  lake  bearing  the  name  of  the  village,  and 
on  the  other  side,  to  the  banks  opposite  the  village,  half  a  league 
above  it,  with  a  depth  of  five  leagues;  the  point  of  compass  following 
the  Illinois  river,  down  the  same  upon  one  side,  and  ascending  by  the 
river  of  Arcary,  which  forms  the  middle  through  the  rest  of  the  depth. 

Two  leagues  of  ground  on  the  mine  called  the  Mine  of  Mr.  Liamothe; 
the  front  looking  to  the  northeast;  the  prairie  of  the  said  mine  making 
the  middle  point  of  the  two  leagues. 

One  league  fronting  on  the  Mississippi,  at  the  pkce  called  the 
Crreat  Marsh,  adjoining  on  one  side  to  the  Illinois  Indians,  settled 
near  Fort  de  Chartres;  with  a  depth  of  two  leagues;  this  place  being 
the  situation  which  has  been  granted  to  him  for  the  raising  of  provi- 
sions, and  to  enable  him  to  furnish  them  to  all  the  settlements  be 
shall  make  upon  the  mines. 

The  day  and  year  above  written,  at  Fort  de  Chartres. 

botsbriant. 
Des  Ursiks. 

The  several  objects  called  for  in  the  concession,  are  susceptible'of  a 
clear  and  exact  definition  and  identification. 

The  Merimac  river  still  bears  that  name,  and  the  cabins,  furnaces, 
etc.  are  laid  down  upon  a  map  made  by  the  celebrated  engineer 
Diron,  commencing  at  New  Orleans,  in  1717,  and  completed  by  soi 
accurate  Chart  of  Illinois,  in  1 724. 

The  second  tract  granted  is  upon  a  lake  or  enlargement  of  the  river 
Illinois  known  since  the  first  Chart  of  Illinois,  in  16S7,  as  the  lake 
Pimetoni,  because  the  tribe  of  Indians  living  there,  were  known  as 
tlie  Pimitoniis  or  Peourrias. 


In  five  French  maps  deposited  in  the  archives  of  France,  it  is 
always  designated  as  Pimitoni  or  Pimiteau,  in  softening  the  Indian 
into  a  more  pleasant  French  word.  The  tribe  of  Indians  are  always 
designated  as  Pimitoniis  or  Peourrias,  Which  latter  word,  with  a  little 
change,  has  now  been  applied  to  the  lake  and  village,  and  bear  the 
name  of  Peoria. 

The  position  of  the  mine  de  Lamothe  is  designated  in  these  maps, 
and  is  named  after  the  person  who  discovered  it.  The  centre  of  the 
small  prairie  and  the  extent  of  French  leagues  at  that  day,  will  give 
the  exact  boundaries  of  that  grant. 

The  last  portion  granted  calls  to  adjoin  the  ^  Sauvages  Illinois," 
near  Fort  Chartres,  and  as  the  fort  and  line  of  the  Indians  are  als6 
designated  upon  an  authentic  carte  made  under  the  orders  of  the 
French  government,  these  lines  can  all  be  identified. 

Renaut  had  possession  of  all  these  lands,  and  sold  and  conveyed  a 
part,  with  the  sanction  and  concurrence  of  the  French  authorities,  irl 
1740.  Ih  1754,  he  left  Illinois,  on  account  of  ill  health  and  with 
intention  to  carry  out  more  operatives,  and  was  detained  in  France 
until  his  death,  in  1755,  leaving  five  minor  heirs. 

The  locus  in  quo  where  these  are  situated  was  the  theatre  of  wars 
civilised  and  savage,  and  of  political  changes'down  to  the  period  ol 
the  Louisiana  treaty,  in  1803. 

In  1807,  the  heirs  of  Renaut  presented  their  title  to  the  commis* 
sioners  of  the  United  States,  and  in  18l0,  a  favorable  decision  was 
made  by  the  commissioners,  and  in  1817  and  1828,  bills  were  reported 
in  Congress  for  its  confirmation.  The  title  was  given  by  Boisbriant, 
Commandant  of  the  province  of  Illinois,  and  specially  commissioned 
to  govern  and  regulate  the  affairs  of  the  Compagnie  des  Indes. 

There  was  also  an  official  letter  of  the  Commandant  at  New  Orleans, 
recommending  any  grant  that  so  valuable  and  respectable  a  citizen 
might  desire.  The  grant  was  made  as  above  stated.  The  heirs  and 
assignees  of  Renaut  submit  the  following  questions  to  the  Hon. 
Joseph  M.  White  for  his  legal  advice  and  opinion: — 

Have  the  heirs  of  P.  F.  Renaut  a  valid  subsisting  title  to  the  landi 
in  question? 

Has  it  been  affected  by  the  laws  of  nations,  treaties,  or  local  laws 
since  1755? 

Can  an  action  of  ejectment  be  maintaiaed  upon  it  in  tlie  United 
States,  if  Congress  do  not  act  upon  the  subject? 

ARGUMENT  AND  OnNfON;  WITH  A  PRELIMINARY  HISTORICAL 

EXPOSITION. 

The  treaty  of  the  Pyrenees,  in  the  commencement  of  the  reign  of 
Louis  XIV,  terminated  a  sanguinary  war  between  France  and  Spain. 
The  two  treaties  of  Munster  and  Westphalia  had  reconciled  in  a 
great  measure  the  contests  for  empire,  and  pretensions  to  dominion 
among  the  Northern  Powers  of  the  European  continent.  Tliesef 
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events,  with  the  termination  of  the  political  revolutions  in  England, 
consequent  upon  the  decapitation  of  Charles  I,  and  the  restoration  of 
Charles  U,  gave  to  Europe,  for  a  few  years,  comparative  repose. 
Armies  were  disbanded  in  the  north  and  south,  and  the  people  of 
these  countries  devoted  themselves  to  the  pursuits  of  commerce  and 
agriculture. 

The  troubles  preceding  the  union  of  England,  Ireland,  and  Scot- 
land, with  the  contests  produced  by  the  Reformation,  delayed  the 
execution  of  any  enlarged  plans  of  colonisation  after  the  discovery 
of  America.  The  greatest  progress  was  made  by  Spain  and  Great 
Britain  in  the  latter  part  of  the  seventeenth,  and  the  commencement  of 
the  eighteenth  centuries.  The  pugnacious  propensities  of  Louis  XIV 
involved  France  in  other  foreign  wars,,  prevented  an  impulse  being 
given  to  colonisation  in  the  transatlantic  possessions  of  France  until 
after  the  Peace  of  Ryswick,  and  after  the  more  important  negotiation 
of  the  Treaty  of  Utrecht. 

Before  this  general  pacification,  a  feeble  effort  was  made  by  a  royal 
^rant,  in  the  latter  part  of  the  reign  and  life  of  Louis  XIV,  to  Sieor 
Antoine  Crozatof  the  exclusive  commerce  and  a  portion  of  the  mines 
of  Louisiana*  This  royal  concession  recites  that,  in  the  year  1688— 
<<  We  cave  orders  for  the  discovery  and  exploration  of  the  lands 
situated  between  New  France  and  New  Mexico,  fof  establishing  a 
colony  and  supporting  a  garrison  there,  which  has  kept  and  presenred 
the  possession  we  had  taken  of  the  lands,  coasts,  and  islands  which 
are  situated  on  the  Gulf  of  Mexico,  between  Carolina  on  the  east, 
and  New  Mexico  on  the  west'' 

The  SieurCrozat,  finding  himself  incompetent  to  execute  the  stipu- 
lations of  his  contract  imposed  by  the  concession,  solicited  the  French 
government  to  allow  him  to  surrender  it,  which  was  agreed  to  by  au 
order  in  council  of  the  33d  of  August,  1717.  The  commercial  privi- 
leges  and  mines  were  abandoned  by  him  and  retroceded  to  the  crown. 
Louis  XIV  died  September  1, 1715.  The  successor  to  the  crown« 
Louis  XV,  was  then  only  five  years  of  age;  the  Duke  d*Orteans  was 
appointed  Regent  during  the  minority  of  the  infant  monarch.  Con- 
teroporaneously  with  these  events  appeared  in  France  the  celebrated 
John  Law,  descended  from  the  illustrious  family  of  the  Duke  of 
Argyle,  in  Scotland,  and  one  of  the  most  remarkable  men  in  all  re- 
spects of  the  age  in  which  he  lived.  A  man  of  commanding  person, 
fascinating  manners,  of  great  wit,  and  uncommon  learning  upon  all 
subjects  connected  with  political  economy  and  finance — subjects  but 
little  understood  at  that  day  in  Europe.  Two  wars  of  twenty-six 
years'  duration,  with  the  extravagance  and  folly  of  the  brilliant  and 
corrupting  reign  which  had  just  terminated,  left  the  country  and 
government  of  France  without  the  restraints  of  the  ancient  and 
powerful  authority  of  a  haughty  and  absolute  monarch,  abandoned 
tp  the  cupidity  and  ambition  of  the  legitimate  and  illegitimate  princes 
who  claimed  to  control  nublte  affairs  miring  the  minority  of  the  young 
king.    The  selection  or  ministeiSi  with  the  influenoe  of  the  effeminato 
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nobirity  and  courtiers  after  the  time  of  Colbert,  had  inflicted  greater 
injuries  upon  the  country  and  its  finances  than  the  war  itself. 

The  nation  was  burdened  with  debt,  the  people  oppressed  with 
taxes,  forced  loans  resorted  to,  and  advances  made  to  the  king  out  of 
his  own  funds  by  the  gens  d'affaires^  at  exorbitant  interest  The 
Ministers  knew  nothing  of  exchange,  credit,  and  banking.  The  . 
finances  were  deranged  by  rash  experiments  of  ignorant  and  pre- 
sumptuous projectors,  until  the  question  was  seriouslv'  discussed 
whether  the  nation  should  be  declared  bankrupt,  and  all  creditors, 
foreign  and  domestic,  defrauded  and  sacrificed. 

It  was  at  this  period  Law  appeared,  after  having  written  several 
works  upon  credit,  banks,  banking,  and  finances  in  Scotland,  and  after 
having  examined  in  person  the  operations  of  the  banks  of  England, 
Amsterdam,  and  Venice.  He  was  a  man  of  large  private  fortune, 
and  his  commanding  genius  recommended  him  to  the  Regent  as  a 
statesman  upon  whom  he  could  rely  in  such  a  crisis.  Law  esta- 
blished'his  Bank  of  Circulation  in  1716.  ke  founded  the"Com- 
pagnie^d'Occident"  in  1717.  In  1718,  his  individual  bank  was  con- 
verted into  a  "  Banque  Royale."  In  1719,  the  dibris  of  the  <<  Com- 
pagnie  des  Indes  Orientales,"  established  by  Colbert,  was  united  with 
the  "  Compagnie  d*Occident,''  and  took  the  general  name  of  the 
«Compagnie  des  Indes"  (India  Company.)  The  Banking  Company 
and  the  India  Company  were  both  placed  under  the  control  in  some 
measure  of  the  government,  and  it  was  through  the  agency  and  by 
the  exigency  and  necessities  of  the  Regent  and  his  miuisters,  that  such 
excessive  issues  were  made  of  the  actions  of  both  establishments, 
which  caused  the  explosion  for  which  Law  himself  was  persecuted 
and  denounced  in  France. 

The  **  Compagnie  d'Occident"  was  one  of  the  creations  of  his 
genius,  founded  upon  the  magnificent  conception  of  colonising  the 
whole  of  that  immense  country,  from  the  Gulf  of  St.  Lawrence  to 
the  Gulf  of  Mexico,  from  the  Carolinas  on  the  east,  to  the  Pacific  on 
the  west,  now  covering  the  territory  composing  the  Canadas  and 
States  of  Michigan,  Illinois,  Missouri,  Arkansas,  and  Louisiana,  as  it 
existed  before  the  secret  treaty  of  1762  between  France  and  Spain. 

The  "  Compagnie  d'Occidenl'*  were  created  by  "  Letters  Patentes** 
in  form  of  an  edict,  in  August  1717.  The  privileges  and  concessions 
made  to  it,  were  enlarged  by  the  royal  order  uniting  the  two  com- 
panies. 

This  ordinance  recites  various  causes  for  its  creation,  such  as  the 
desire  to  establish  a  commerce  with  the  French  colonies  in  Louisiana 
and  Canada.  It  recites  the  surrender  by  Crozat  of  his  privilege  of 
exclusive  commerce,  and  the  expiration  of  a  charter  granted  to  a  Fur 
Company  in  Canada  in  1706,  and  is  established  upon  the  following 
basis: 

The  First  Article'creates  the  Company,and  declares  that  the  nobles 
of  whatever  rank  or  quality,  might  take  &n  interest  for  such  a  sum  as 
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they  should  judge  fit,  without  being  considered  as  havingy  by  reason 
of  such  engagements,  derogated  from  their  titles  and  dignity. 
.  Tlie  three  succeeding  Articles  are  commercial. 

The  Fifth  Article  is  as  follows,  in  French.  "  Pour  donner  moyen 
A  ladite  Compagnie  d'Occident,  de  faire  des  ^tablissements  soiides,et 
la  mettre  en  6tat  d'exdcuter  toutes  les  entreprises  qu'elle  pourra 
former,  nous  luy  avons  donn£,octroy6  et  conc£d6,  donnons,octroyoD8 
et  conc6dons  par  ces  presentes  i  perpetuity,  toutes  les  terres,  oostes, 
ports,  hSvres,et  isles  qui  composent  nostre  province  de  la  Louisiane." 

<^  To  enable  said  Company  of  the  west  to  make  permanent  esta- 
blishments, and  to  put  it  in  a  condition  to  execute  all  the  enterprises 
it  may  project,  we  have  given,  granted,  and  conceded,  and  we  give, 
grant,  and  concede  to  it,  by  these  presents,  in  perpetmly,  all  the 
lands,  coasts,,  harbors  and  islands,  which  compose  our  Province  of 
Louisiana.'' 

The  Sixth  authorises  treaties  with  Indian  nations,  by  the  CompbDy. 

The  Seventh  grants  all  the  mines  and  minerals,  without  their  beitig 
held  to  pay  to  the  crown  the  part  reserved  in  the  grant  to  Crozat. 

The  Eighth  Article  declares,  that  ^  The  Company  may  sell  and 
alienate  the  lands  of  the  concession,  as  they  think  proper,  and  may 
grant  them  in  fee  simple  (^  franc  aleu').  ^  We  do  not  intend  to  dis- 
possess those  of  our  subjects,  who  are  established  in  the  country,  on 
I^nds  which  have  been  conceded  to  them,  or  of  those  without  conces- 
sion, where  they  have  commenced  to  render  them  valuable— we 
wish  that  those  who  have  no  grants,  or  <  Lettres  patentes'  from  us, 
may  be  required  to  take  concessions  from  the  Company  to  assure 
themselves  of  their  right  to  the  lands  they  possess,  which  concessions 
shall  be  made  to  them  gratuitously." 

.  Article  Ninth.  ^^  The  Company  may  construct  forts,  &c  for  the 
defence  of  the  country  we  have  conceded  to  it." 
.  Article  Tenth.  "  The  Company  may  establish  governors,  and  other 
superior  officers  as  they  may  judge  fit,  which  shall  be  presented  to  us 
by  the  directors,  for  our  comnaissions;  they  may  dismiss  them  and 
establish  others." 

Article  Thirteenth.  "  The  said  Company  as  Lord  High  Justiciaries 
in  the  country  conceded  to  them,  may  establish  judges  and  other 
officers  whenever  they  may  deem  it  necessary,  and  to  depose  and 
replace  them." 

.    All  the  other  articles  down  to  the  Fifty-Second,  relate  to  commerce, 
privileges,  exemptions,  securities,  stocks,  forts,  imports,  exports,  &c. 

The  Fifty-Second  Article  declares  that,  if  at  the  expiration  of  its 
commercial  privileges  (25  years)  "  We  do  not  think  fit  to  grant  acon- 
titmation  of  it,  all  the  lands,  islands,  &c.  which  they  shall  have  granted, 
inhabited,  or  caused  to  be  inhabited,  shall  remain  for  ever  in  full  right 
and  property  as  its  own,  without  reserving  to  ourselves  the  right  to 
retake  the  lands,  for  any  cause,  occasion  or  pretext  whatever.'' 

The  last  article  annuls  all  arrets,  edicts  ordinances  and  laws,  in- 
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consistent  with  the  ^  Lettres  Patentes/'  and  directs  their  registration 
in  Parliament. 

These  were  the  leading  articles  of  an  ordinance  dictated  by  La  w,  to 
create  an  empire  for  Finance  in  America,  and  to  supply  from  the 
mines  of  that  continent,  enough  of  gold  and  silver  to  support  that  sys- 
tem of  banking  which  he  had  introduced  into  France,  upon  sound 
and  solid  principles.* 

The  bank,  however,  having  been  made  a  treasury  or  Exchequer 
establishment,  exploded,  as  might  have  been  expected,  from  the  con- 
dition in  which  France  was,  as  it  was  wielded  for  the  benefit  of  the 
government,  separated  from  commerce  and  the  people.  Law,  in  one 
of  his  letters  to  the  Regent,  displays  his  profound  knowledge  of 
government  and  human  nature.  H^  says  thst  a  bank  can  better  be 
sustained  in  a  monarchy  than  in  any  other  form  of  government,  where 
it  has  the  protection^  and  is  not  under  the  control  of  the  king,  as  it 
will  be  free  from  the  agitations  of  popular  excitement,  and  the  tempta- 
tion in  great  exigences  in  popular  governments,  to  seize  upon  the 
resources,  revenues,  and  fiiiances  of  the  country.'  The  monarchy 
having  more  means  at  its  disposal  to  sustain  itself,  will  not  be  so 
readily  forced  by  necessity  to  put  its  hands  into  the  public  purse,  or 
to  protect  itself  by  a  total  separation  of  its  affairs  from  that  of  the 
interests  and  currency  of  the  population.  His  plans  and  projects, 
however,  were  in  advance  of  the  age  in  which  he  lived,  and  from  the 
moment  the  necessities  of  the  government  forced  such  an  issue  of  the 
bank  and  of  the  actions  of  the  ^  Compagnie  d'Occident,''  a  failure 
was  the  consequence,  and  it  was  much  easier  for  public  indignation 
to  pursue  a  private  individual,  than  the  Regent,  as  the  banking- 
house  could  be  destroyed  with' greater  facility  than  the  Palais-Royal. 
I  AW  had  a  large  fortune,  and  by  a  popular  tumult  which  could  drive 
him  from  the  country,  an  opportunity  would  be  afforded  of  plunder- 
ing his  individual  revenues. 

The  <^  Compagnie  d'Occident"  though  much  embarrassed  by  this 
financial  explosion,  continued  its  operations.  The  powers  granted 
to  it,  as  it  will  have  been  seen  by  the  analysis  of  its  charter,  embraced 
every  thing  but  a  nominal  sovereignty  of  France  over  the  colony.  It 
had  the  unconditional  grant  of  all  the  lands,  mines,  and  minerals, 
appointments  of  all  its  officers,  civil,  military,  and  judicial. 

For  the  first  time,  it  was  declared  by  a  royal  edict,  that  it  should 
not  he  derogatory  to  the  nobility  to  engage  in  banking,  stocks,  com- 
merce, and  the  ordinary  pursuits  of  life.  The  great  object  of  Law 
was  to  induce,  by  the  allurements  of  interest,  and  the  prospects  of 
fortune  in  a  new  world,  the  indolent  nobility,  to  devote  themselves 
to  useful  employments. 

Few  could  be  stimulated  by  tlie  royal  dispensation,  or  the  other 
more  noble  consideration,  to  accept  grants  from  the  ^  Compagnie." 

*  Thia  ffrant  waa  nimilar  to  that  made  by  Holland,  in  1621,  of  the  colon j  of  Nevr 
York,  that  of  Spain  of  the  province  of  Veneznela,  and  of  Great  Britain  of  aevefal  of  tha 
Kortb  Aincnoan  coloQiet  to  oomimreial  tnd  otiier  oompaiilMi 
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Persons  of  enterprise  and  character,  such  as  Law  himself,  took  con- 
cessions, and  incurred  great  expenses  in  sending  out  colonists. 

The  governors  of  districts  and  commandants  of  posts  were  author- 
ised to  concede  lands  in  the  coloqy.  There  was  greater  difficulty 
experienced  by  the  company  in  France,  and  its  officers  in  Louisiana, 
in  finding  persons  to  accept  concessions,  than  there  was  on  the  part 
of  those  applying  to  obtain  them.  The  great  object  of  that  edict,  as 
manifested  in  all  its  parts,  was  to  obtain  population,  and  encourage 
commerce  and  agriculture. 

In  the  year  1725,  after  the  union  of  the  two  companies  "des  Indes 
Orientales  et  d'Occident,"  a  royal  edict  was  promulgated  at  Versailles, 
and  eiircgistered  in  parliament,  *<  portant  confirmation  des  privileges 
accord6s,  concessions  et  alienations  faites  sit  la  Compagnie  des  Indes." 
The  first  article  declares  '<  que  la  Compagnie  des  Indes  cr66e  sons  le 
nom  de  Compagnie  d'Occident  par  nos  Lettres  Patentes  du  mois 
d'AoQt,  1717,  jouisse  k  perp6tuit&  des  concessions  et  privileges  que 
nous  liiy  avons  accordez." 

"  The  Company  of  the  Indies  created  under  the  name  of  the  Com- 
pany d'Occident  by  our  letters  patent  of  August,  1717,  shall  enjoy 
m  perpetuity  the  concessions  and  privileges  we  have  accorded  to 
them." 

The  accession  of  the  lands  of  Louisiana  and  a  confirmation  of  their 
titlQ  are  made  in  a  subsequent  article. 

It  is,  then,  incontestably  demonstrated  that  the  **  Compagnie  des 
Indes**  by  itself  and  its  officers  in  the  colonies,  had  as  perfect  a  right 
to  grant  lands  in  fee  simple,  as  the  king  himself,  and  that  all  grants, 
sales,  and  concessions  made  by  it  and  its  officers,  were  as  valid  as 
titles  having  the  sign  manual  of  the  king,  or  as  patents  executed  by 
the  President  of  the  United  States  in  pursuance  of  la  a-. 

The  company,  in  the  exercise  of  their  rights  under  these  royal 
edicts,  by  themselves,  in  their  deliberations  in  general  assembly  of 
their  administration  at  Paris,  and  by  the  agency  of  their  officers  in 
Louisiana,  continued  to  grant  wherever  they  could  find  new  settlers, 
until  the  82d  of  January,  1731.  It  appears  by  the  register  of  delibera- 
tions on  that  day,  in  the  office  of  the  Minister  of  Marine  and  Colonies 
in  Paris,  that  they  had  expended  during  the  fourteen  years  of  iheir 
existence,  twenty  millions,  "  dans  la  vue  de  souteuir  le  commerce  de 
la  colonic  de  la  I^uisiane,d'augmenter  et  de  perp£tuer  les  difRrentes 
cultures  et  plantations  qui  pouvoient  s'y  faire,  et  de  la  fortifier  i  eel 
effet  en  peu  d'ann6es  d*un  nombre  snffisant  de  nouveaux  colons,**  etc 

They  proceed  in  that  deliberation  to  represent  that,  considering 
the  extent  of  their  grant  **  de  la  dite  colonic,  et  les  pays  sauvage 
Illinois,**  and  in  consequence  of  the  war  with  the  fierce  and  savage 
tribe  of  the  Natchez  Indians,  it  was  resolved  that,  the  Syndic  and 
Director  of  the  Company  should  propose  a  retrocession  of  the  colony 
^ensemble  du  pajrs  des  sauvages  Illinois,  remettre  entre  les  mains 
toutes  puissantes  de  sa  majesty.** 

Qn  the  23d  of  January,  1731,  the  retrocession  was  agreed  to,  and 
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on  the  24thy  the  jarisdiction  and  title  of  the  t'  Compagnie  des  Ihdes'^ 
over  all  the  lands  not  granted  by  them,  was  abandoned  to  the  crown. 
This  cession  by  the  Company  was  of  the^  ungranted  lands  of  the 
colony,  as  it  was  not  competent  for  them  to  retroeede  what  had  been 
granted  to  individuals. 

France  continued  in  the  exercise  of  ownership,  jurisdiction,  and 
sovereignty,  until  the  year  1762,  at  which  epoch,  a  preliminary  con* 
vention  was  entered  into  at  Fontainebleau,  by  the  Duke  de  Choiseul, 
Minister  of  France,  and  the  Marquis  de  Grimaldi,  Ambassador  of 
Spain,  for  a  cession  of  Louisiana  to  Spain,  in  which  it.  is  stipulated 
that  ^'The  most  Christian  King  has,  accordingly,  authorised  his 
Minister,  the  Duke  de  ChoLseul,  to  deliver  to  the  Marquis  de  Gri* 
maldi,  the  Ambassador  of  the  Catholic  King,  in  the  most  authentic 
form,  an  act,  whereby  his  most  Christian  Majesty  cedes  in  entire 
possession,  purely  and  simply,  without  exception,  to  his  Catholic 
Majesty  and  his  successors,  in  perpetuity,  all  the  country  known 
under  the  name  of  Louisiana,  as  well  as  New  Orleans,  and  the  island 
in  which  that  place  stands.'' 

This  convention  was  accepted  by  the  Spanish  Ambassador^ui  spe 
rati. 

The  King  of  France,  in  a  royal  proclamation,  makes  known  the 
acceptance  of  the  King  of  Spain,  reciting  that  the  convention  had 
been  entered  into  by  his  orders  to  give  ^'the  Catholic  King,  our 
brother  and  cousin,  a  new  testimonial  of  our  tender  friendship,  of  the 
strong  interest  we  take  in  satisfying  him,  and  promoting  the  wel- 
fare of  his  crown,  and  of  our  sincere  desire  to  strengthen  and  render 
indissoluble  the  bonds  which  unite  the  French  and  Spanish  nations." 

The  King  of  Spain,  by  a  royal  order,  given  at  San  Lorenzo  El 
Real,  on  the  13th  of  November,  1762,  accepts  the  cession  in  the  fol- 
lowing terms: — 

<<  Therefore,  in  order  to  establish  between  the  French  and  Spanish 
nations  the  same  spirit  of  union  and  friendship  which  should  subsist, 
as  they  do  in  the  hearts  of  their  sovereigns,  I,  therefore,  take  pleasure 
in  accepting,  as  I  do  accept,  in  proper  form,  the  said  act  of  concession, 
promising  also,  to  accept  those  which  may  hereafter  be  judged  neces- 
sary for  carrying  it  into  entire  and  formal  execution,  and  authorising 
the  said  Marquis  de  Grimaldi  to  treat,  conclude,  and  sign  them/' 

It  is  hardly  necessary  here  to  state  that,  from  the  year  1731,  when 
the  India  Company  surrendered  its  grant,  to  the  year  1762,  when 
the  province  was  ceded  to  Spain,  that  all  the  grants  made  by  that 
Company  were  respected  by  the  French  authorities,  and  that  a  large 
portion  of  the  titles  in  the  vicinity  of  New  Orleans,  Vincennes,  Kas* 
kaskia,  and  Detroit,  are  to  this  day  held  under  these  concessions.  In 
a  large  number  of  cases  the  papers  themselves  have  been  lost  by  time 
and  accident,  and,  indeed,  their  preservation  was -not  considered  of 
any  moment  after  the  passage  of  the  act  of  Congress  subsequently 
to  the  acquisition  of  Louisiana,  declaring  that  all  claims  to  laud,  upon 
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proof  of  ten  years'  possession  without  written  evidence,  should  be 
confirmed. 

B7  the  definitive  treaty  of  peace  of  1763,  the  cession  from  France 
to  Spain  was  confirmed  in  the  terms  in  which  the  cession  has  been 
recited.  It  will  be  observed  that  neither  in  the  original  convention 
at  FontainebleaUy  on  the  3d  of  November,  1763,  nor  in  the  act  of 
acceptance  and  ratification,  at  the  Escurial,  the  13th  of  November  of 
the  same  year,  nor  in  the  confirmation  of  the  cession  afterwards,  is 
any  reference  whatever  made  to  the  titles  to  land  of  the  inhabitants 
of  the  province  of  Louisiana.  The  King  of  France  in  his  orders 
given  at  Versailles  the  2lst  of  April,  1764,  addressed  to  Monsieur 
Dabadie,  says: — ^^  By  a  convention  made,  etc.,  I  ceded  of  mine  ovn 
free  will  to  my  dear  and  well-beloved  cousin,  the  King  of  Spain,  in 
perpetuity,  purely  and  simply,  and  without  exception,  all  the  country 
known  by  the  name  of  Louisiana." 

The  King  of  France  proceeds: — **  I  promise  mjrself  from  the  friend- 
ship and  affection  of  his  Catholic  Majesty,  that  he  will  give  orders  to 
his  governors,  etc.,  that  the  inhabitants  may  be  kept  and  maintained 
in  their  possessions,  that  they  may  be  confirmed  in  the  ownership  of 
their  property  according  to  the  grants  that  may  have  been  made  to 
them  by  the  governors  and  ordonnatetirs  of  the  colony,  and  that  the 
said  grants  be  considered,  reputed,  and  confirmed  by  his  Catholic 
Majesty,  although  they  might  not  have  been  confirmed  by  me.'' 

Here  a  question  of  some  magnitude  arises,  upon  the  new  relation 
created  by  this  cession  of  a  province,  without  any  provision  for  the 
rights  of  property  of  the  ceded  inhabitants.  Does  a  treaty,  importing 
an  absolute  transfer  of  a  province,  without  regard  to  individual  pro- 
prietorship,  place  at  the  mercy  of  a  sovereign  Acquiring,  the  right  to 
dispose  01  the  persons  and  property  of  the  inhabitants?  It  is  mipor- 
tant,  upon  so  grave  a  question  of  international  law,  to  inquire  whether 
it  is  competent  for  one  sovereign,  when  forced  by  public  necessity, 
or  induced  by  the  voluntary  capricious  exercise  of  royal  authority, 
as  in  the  case  stated,  to  deprive  bis  subjects  of  their  possessions.  This 
question  depends  first,  upon  the  law  of  nations,  which  is  composed 
in  fact  of  the  usages  of  nations,  which  are  liable  to  perpetual  change, 
and  which  rest  upon  the  maxim,  '<  quod  naiuraKs  ratio  inter  omnes 
homines  cOTneiituit,  voeaturjus  gentiu  m."  As  this  natural  reason 
depends  upon  the  moral  sense  and  principles  of  justice  of  ministers 
and  princes,  it  follows,  that  such  a  code  is  liable  to  change  in  some 
respects,  every  half  century,  according  to  the  prevailing  interests  and 
policy,  or  force,  fraud,  and  power  of  nations.  There  are,  however, 
certain  admitted  fundamental  maxims  of  general  law,  founded  upon 
established  systems  of  Ethics,  and  sanctioned  by  such  general  usage, 
that  they  have  in  some  measure  constituted  a  code,  or  common  law 
of  political  action.  There  are  also  the  particular  municipal  codes  of 
all  countries,  which  prohibit  the  sovereign,  even  in  cases  of  extreme 
necessity,  from  appropriating  the  property  of  the  inhabitants  without 
adequate  remuneration. 
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It  may  be  said  that  there  is  not  a  code  in  Enrope  in  which  that 
I^rificipleyin  some  form  or  to  some  extent,  has  not  been  incorporated. 

It  is  conceded,  that  in  cases  of  conqaests,  where  a  state  or  its  pro- 
vinces have  been  destroyed  by  force  of  arms,  and  where  to  secure  the 
subdued  territories  the  conqtieror  has  required  allegiance  or  expulsion, 
the  rule  is  different  from  amicable  cession.  But  even  there  it  is 
unusual  to  do  more  than  to  displace  the  sovereign,  and  confiscation 
absolute,  or  qualified,  is  very  rarely  ever  resorted  to.  It  is  believed 
to  be  well  established,  however,  that  in  amicable  cessions  (^territory 
the  principle  is  universally  admitted  and  acted  upon,  to  respect  and 
protect  private  property. 

The  laws  of  nations  regulated  by  the  usages  and  practices  of 
nations,  and  by  treaties,  often  the  result  of  the  inability  of  the  wealc, 
and  the  power  of  the  strong,  must,  in  some  measure,  depend  upon 
6peculative  political  notions  of  right  and  wrong  in  different  ages  of 
the  world.  A  century  gone  by  in  the  transoendental  notions  of 
florei^ign  power>  then  too  common  among  the  nations  of'  Europe, 
especially  about  the  period  of  the  reign  of  Louis  XIV,  the  king  was 
considered  every  thing  and  the  people  nothing.  Since  that  time, 
Charles  I  of  England  and  Louis  XVI  of  France,haye  lost  their  heads, 
and  the  houses  of  Stuart  and  the  line  of  Bourbon  afn6,  have  been 
driven  from  the  thrones  of  their  ancestors.  The  American  revolution 
too,  has  established  a  principle  as  an  example  to  nations,  that  the 
people,  their  lives,  liberty  and  property,  are  every  thing,  and  the 
government  nothing  in  comparison.  From  the  year  1762  to  the  pre- 
sent day^  the  question  must  be  considered  as  definitely  settled,  that  in 
cases  of  amicable  cession  of  territory,  the  property  of  the  inhabitants 
must  be  regarded  as  sacred.  By  the  treaty  of  1763,  Cuba  was  sur- 
rendered to  Spain  in  exdiange  for  the  Floridas;  the  pre-existing  titles 
in  both  countries  were  respected  and  confirmed.  Louisiana  was 
transferred  to  Spain  and  Canada  to  Great  Britain,  and  there  is  not  an 
instance  in  which  private  property  was  disregarded  or  confiscated. 
After  the  American  revolution,  though  the  treaty  of  peace  of  1783 
contained  no  provision  for  the  titles  of  British  subjects,  and  even  alien 
enemies,  the  principle  was  considered  so  obviously  just,  that  in  a 
treaty  of  1794,  we  acknowledged  all  titles  of  British  subjects  to  lands 
in  the  United  States,  made  when  they  were  c«>lonies.  In  a  more 
recent  instance,  the  titles  of  the  inhabitants  of  Trinidad  have  been 
maintained  by  an  English  court  without  treaty  stipulation,  upon  the 
principles  of  the  laws  of  nations. 

Neither  the  treaties  nor  the  decisions  of  Oreat  Britain,  however, 
are  considered  the  safest  and  soundest  expositions  of  international 
law  npon  subjects  of  individual  rights,  as  the  doctrine  of  alienage  and 
allegiance  are  carried  to  a  greater  extent  by  their  peculiar  code  and 
-constitution,  than  in  any  other  country.  There  is  not  an  instance, 
however,  on  record,  in  which  Great  Britain,  by  any  act  of  parliament 
or  order  in  council,  has  attempted  to  deprive  the  inhabitants  of  a 
-conquered  or  ceded  territory,  of  th^  rights  of  property.  The  two 
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cases  of  Canada  and  Trinidad  are  exemplifications  of  this  fact,  to 
which  we  may  add  that  of  the  Floridas^in  all  of  which  Great  Britain 
recognised  all  the  pre-existing  Spanish  titles., 

In  the  conquests  of  Napoleon,  of  Holland,  Germany,  Italy  and 
Spain,  the  individual  property  of  the  inhabitants  in  the  soil,  according 
to  the  laws  and  usages  of  the  country,  have  never  been  made  a  ques- 
tion, nor  deemed  worthy  of  negotiation.  In  the  year  1800,  Louisiana 
was  retroceded  by  Spain  to  France,  and  no  provision  or  article  vas 
inserted  relating  to  the  property  of  the  inhabitants.  The  king  of 
Spain,  however,  used  almost  the  same  language  which  was  employed 
by  the  king  of  France  in  his  letter  to  governor  d'Abadie. 

in  a  royal  dispacho  given  at  fiarcelona,  5th  of  October,  lS02,for 
the  delivery  of  the  province,  he  declared  that  ^^  The  inhabitants  shaU 
continue  in  the  peaceful  possession  of  their  property.  All  grants 
made  by  my  governors,  by  whatever  denomination^  shall  be  cou- 
flrmed,  etc.,  etc.^'  (White's  Spanish  Laws,  p.  168.) 

In  1803,  the  colony  was  ceded  by  the  first  consul  Napoleon  to  the 
United  States,  with  a  general  reservation  of  the  rights  of  private  pro- 
perty. Private  property  has  been  defined  to  be  titles  legal  and 
equitable  >  by  the  supreme  court,  and  the  rights  of  either  French  or 
Spanish  inhabitants  would  have  been  held  equally  sacred  by  the  laws 
and  usages  of  civilised  nations  without  treaty  stipulation. 

Soulard's  case,  4  Peters. 

Percheman's  case,  7  Peters. 

Immediately '  after  that  treaty,  boards  of  commissioners  were 
organised  for  the  ascertainment  of  private  property  in  opper  and 
lower  Louisiana,  and  in  every  act  of  congress  upon' the  subject,  the 
French  and  Spanish  titles  are  pu(  upon  the  same  footing  in  all 
respects.  In  the  whole  region  composing  Louisiana,  as  it  was  held 
from  the  organisation  of  the  <<  Compagnie  d'Occident,''  in  1717,  to 
the  final  transfer  of  the  last  portion  of  it  to  the  United  States  in  1803; 
there  has  been  no  law  relating  to  titles  in  which  provision  is  not 
made  for  the  confirmation  of  Frendi  grants  and  concessions.  These 
titles  at  Detroit,  Kaskaskia,  Vincennesand  New  Orleans  in  every  case 
where  the  quantity  was  under  the  jurisdiction  of  the  commissioners, 
were  confirmed.  This  may  be  considered  conclusive  evidence  of  the 
legislative  construction  of  the  various  treaties  on  the  subject.  By  all 
the  acts  of  congress,  oonfirmatory  of  reports,  the  principle  has  been 
established  and  acted  upon. 

In  addition  to  these  public  acts  of  executive  and  legislathre  con- 
struction, the  courts  of  the  United  States  have  recently  been  called 
upon  to  pronounce  more  authoritatively  on  the  subject  Whatever 
may  have  been  the  speciilative  opinions  of  writers  upon  abstract 
principles  of  international  and  general  law,  so  far  as  the  United  States 
are  concerned,  the  judgment  and  opinion  of  the  highest  judicial  tri- 
bunal of  the  country  has  •established  principles  as  permanent  as  the 
government  itself. 

-The  Supreme  Court,  in  the  case  of  Arredondo  and  others,  against 
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the  United  States,  in  6  Peters'  Reports^  say,  that  they  ^  will  decide 
whether  the  lands  in  controversy  were  th^  property  of  the  claimants 
before  the  treaty,  and  if  so,  that  its  protection  is  as  much  guaranteed 
by  the  laws  of  a  republic  as  the  ordinances  of  a  monarchy/'  The 
court  further  proceed  to  say,  at  page  717,  that  the  principle  by  which 
a  title  is  to  be  tested,  is,  whether  by  the  laws  of  the  province  it  *'  was 
property  at  the  time  the  treaty  took  eifect.'"  Chief  Justice  Marshall, 
in  delivering  the  unanimous  opinion  of  the  court,  in  the  case  of  Juan 
Percheman,  7  Peters,  holds  this  language.  ^<  It  may  not  be  un- 
worthy of  remark,  that  it  is  very  unusual,  even  in  cases  of  conquest, 
for  the  conqueror  to  do  more  than  to  displace  the  sovereign  and 
assumes  dominion  over  the  country.  The  modem  usage  of  nations, 
which  has  become  law,  would  be  violated;  that  sense  of  justice  and 
of  right,  which  is  acknowledged  and  felt  by  the  civilised  world,  would 
be  outraged,  if  private  property  should  be  generally  confiscated,  and 
private  rights  annulled.  The  people  change  their  allegiance,  their 
relation  to  their  aticient  sovereign  is  dissolved;  but  their  relations  to 
each  other,  and  their  rights  of  property  remain  undisturbed."  If  this 
be  the  modem  rale,  even  in  cases  of  conquest,  who  can  doubt  its 
application  to  a  case  of  amicable  cession  of  territory? 

Had  Florida  changed  its  sovereign,  by  an  act  containing  no  stipu- 
lation respecting  the  property  of  individuals,  the  right  of  property, 
in  all  those  who  become  subjects  or  citizens  of  the  new  government, 
would  have  been  unaffected  by  the  change.  It  would  have  remained 
the  same  as  under  the  ancient  sovereign. 

The  language  of  the  second  article  conforms  to  this  general  prin- 
ciple: <^His  Catholic  Majesty  cedes  to  the  United  States,  in  full  pro- 
perty and  sovereignty,  all  the  territories  which  belong  to  him,  situ- 
ated to  the  eastward  of  the  Mississippi,  by  the  name  of  the  East 
and  West  Florida." 

A  cession  of  territory  is  never  understood  to  be  a  cession  of  the 
property  belonging  to  its  inhabitants. 

The  king  c^es  only  that  which  belongs  to  him.  Lands  he  had 
previously  granted  were  not  his  to  cede.  Neither  party  so  under- 
stood the  cession.  Neither  party  could  consider  itself  as  attempting 
wrong  to  individuals,  condemned  by  the  practice  of  the  whole  civi« 
lised  world. 

Let  us  apply  the  doctrine  here  established  by  that  enlightened 
Court,  in  the  luminous  opinions  of  Justice  Baldwin  and  the  late 
lamented  and  illustrious  Chief  Justice  Marshall,  to  the  treaties  of 
1762  and  1763.  <^  A  cession  of  a  province  is  never  understood  to  be 
a  cession  of  the  property  of  the  inhabitants," 

Spain  did  not  obtain  possession  of  Louisiana  until  1769  and  then 
only  by  force  of  arms.  It  may  then  be  asserted  with  confidence,  as 
an  incontrovertible  historical  fact,  that,  during  the  Spanish  domina- 
tion, the  French  grants  were  regarded  as  valid  titles. — Whatever  dis- 
cussion might  have  arisen  as  to  the  application  of  the  law  of  nations, 
the  legislative  and  judicial  action  of  the  Government  of  the  United 
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States,  must  be  considered  as  having  removed  all  disabilities  and  is 
decisive  of  the  American  interpretation  of  these  treaties. 

If,  then,  by  the  Executive,  and  legislative  proceedings  of  the  Got- 
emment  of  the  United  States  and  the  judicial  decisions  of  its  courts 
in  all  the  most  considerate  and  solemn  legislation,  and  mature  jodg* 
ments  upon  the  treaties  and  laws  of  nations  applicable  to  these  ces- 
sions, it  has  been  established  and  adjudged  that  the  property  of  the 
inhabitants  is  unaffected  by  the  change,  we  must  look  upon  everjr 
title  of  French  or  Spanish  claimant  made. by  a  competent  authority 
under  the  Government  of  Great  Britain  and  the  •  United  States  as 
standing  upon  the  same  footing  with  grants  from  the  Crown  to  British 
subjects,  and  patents  from  the  President  of  the  United  States  to 
American  citizens. 

The  question  then  arises  whether  the  United  States  can  by  any 
law  requiring  registration,  presentation  to  Commissioners,  or  in  aoy 
other  manner  declare  a  forfeitnre  of  a  title  thus  situated.  Is  not 
this  property  equally  under  the  protection  of  the  Constitution  of  the 
United  States?         > 

The  judges  of  the  court  say,  in  the  case  of  Arredondo,  that  they 
^will  inquire  what  was  pro|  rty  when  the  treaty  took  effect,  and 
that  its  protection  is  as  much  guaranteed  by  the  laws  of  a  Republic, 
as  th^  ordinances  of  a  Monarchy.^' — If  it  then  be  admitted  as  it  is 
conceived  to  be  incontestably  established,  that  the  titles  of  property 
of  the  French  inhabitants  were  not  impaired  or  destroyed  by  the 
cession  to,  and  retrocession  from  Spain,  nor  by  the  treaty  of  Louisi* 
ana  of  1803,  it  follows  that  their  titles,  thus  guaranteed  and  protected, 
cannot  be  affected  by  legislation  in  any  other  manner  that  the  Con- 
stitution  and  laws  allow,  in  regard  to  patents  from  the  President 

In  the  case  before  referred  to,  of  the  United  States  and  Percheman, 
7  Peters,  page  88,  the  Supreme  Court  say,  "  Without  it  (the  treaty) 
the  titles  of  individuals  would  remain  as  valid  under  the  new  gov- 
ernment  as  imder  the  old,  and  those  titles,  so  far  at  least  as  they  toere 
eonsummatey  might  be  asserted  in  the  courts  of  the  United  States 
independently  of  this  article.'' 

The  treaty  declares  that  the  grants  <<  shall  remain  ratified  and  con- 
firmed  to  the  persons  in  possession  of  them"  (the  titles),  thus  con- 
forming to  the  universally  received  doctrines  of  the  laws  of  nations. 
^^  The  United  States  could  have  no  motive  in  insisting  on  the  inter- 
position of  government,  in  order  to  give  validity  to  titles,  which  ac- 
cording to  the  usages  of  the  civilised  world  were  already  valid." 
The  enlightened  opinion  of  that  excellent  man,  and  learned  judge, 
the  late  Chief  Justice  Marshall,  concurred  in  unanimously  by  every 
member  of  the  bench  of  the  Supreme  Court,  must  how  be  considered 
the  established  law  of  the  land  in  the  United  States.  This  decision 
does  not  leave  proprietors  of  lands,  where  titles  are  derived  front 
foreign  governments,  at  the  mercy  and  discretion  of  Congress. 

The  first  treaty,  however,  that  was  entered  into  with  France,  and 


which  still  subsists  as  a  monument  of  the  justice  and  reciprocal  good^ 
will  of  the  two  nations,  contained  the  fotlov^itig  article:— 

«Traitfe  du  6  F6vricr,  1778;  Ait.  XL 

<'  Les  sujets  et  habitans  desdits  Etats-Unis,  pu  de  I'un  d'eux,  ne 
seront  point  r^pntte  anbains  en  France,  et  cons6quemment  seront 
exempts  du  droit  d^aubaine  on  antres  droits  semblables,  qnelqne  nom 
quMl  puisse  avoir;  pourrpnt  disposer  par  testainent,  donation,  ou  au* 
trement,  de  leurs  biens/meubles  ^t  immenbles  en  faveurde  telle? 
pereonnes  qne  bon  leiir  semblera,  et  leurs  heritiers,  sujets  desdits 
Etats-Unis,  r^sidans  soit  en  France  ou  aillenrs,  ponrront  lenr  size* 
e^er,  ab  intestate  sans  qn'ils  ayent  besoin  d'obtenir  des  lettres  de 
naturalit6,  et  snns  qne  I'effet  de  cette  concession  leur  puisse  6tre  con- 
test6  ou  empteh6,  sous  pr6texte  de  quelques  droits  6u  prerogatives 
des  provinces,  villes,  ou  personnes  priv6es;  et  seront  lesdits  h^ritiers, 
soit  i  titre  particnlier,  soit  ab  inf estate  exempts  de  tout  droit  de  de- 
traction ou  autre  droit  de  ce  genre,  sauf  n^anmoins  les  droits  locaux, 
tant  et  si  long-temps  qu'il  h'en  sera  point  6tabli  de  pareils  par  lesdits 
Etats-Unis  ou  auonn  d'icenx.  Les  sujets  du  Roi  Trfes-Chretien  jou- 
iront,  de  lenr  c&te,  dans  tons  les  domaines  desdits  etats,  d'une  entire 
et  parfaite  r6ciprocit6,  relativement  aux  stipulations  renfermees  dans 
)e  present  article." 

Treaty  of  the  6th  February,  1778;  Art.  XL 

^  The  subjects  and  inhabitants  of  said  United  States,  or  of  any  of 
them,  shall  not  be  considered  as  aliens  in  France,  and  shall  conse* 
quently  be  exempt  of  the  right  of  escheat  to  the  crown  ('droit  d'au- 
baine')  or  other  similar  rights,  under  whatever  denomination;  they 
shall  have  the  right  to  dispose,  by  testament,  donation,  or  otherwise, 
of  their  property,  movable  or  immovable,  (real  or  personal,)  in  favor 
of  such  persons  as  to  them  will  seem  fit,  and  their  heirs,  subjects  of 
the  said  United  States,  residing  in  or  out  of  France,  shall  inherit,  ab' 
intestate f  without  the  necessity  on  their  part,  to  obtain  letters  of  natu- 
ralization, and  widiout  the  effect  or  result  of  this  concession  or  privi* 
lege,  being  contested  to,  or  withdrawn  from,  them,  under  the  pretext 
of  certain  rights  or  prerogatives  for  the  provinces,  cities,  or  private 
persons.  And  the  said  heirs,  either  from  a  particular  title  or  ab  in- 
testate^  shall  be  exempted  from  all  duty  of  detraction  or  any  other 
of  the  same  kind,  saving,  however,  the  local  duties  or  rights,  as  long 
as  similar  ones  shall  not  be  levied  or  imposed  by  the  said  United 
States,  or  either  of  thetn,  the  subjects  of  his  Most  Christian  King, 
shall  also  enjoy  in  all  the  domains  of  the  said  States,  an  entire  and 
perfect  reciprocity  in  relation  to  the  stipulations  contained  in  the  pre-* 
sent  article.'' 

This  treaty,  of  course,  supersedes  all  the  acts  of  congress  or  state 
laws,  which  infringe  in  any  degree  its  provisions,  and  destroys  all 
pretensions  founded  upon  the  absence  or  alienage  of  the  heirs  of  Re- 
naut,  and  refntes  any  claim  to  forfeiture  under  any  pretext  whatever* 
The  articles  above  recited  preserving,  and  the  Louisiana  Treaty 
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confirming,  private  properry,  would  seem  to  be  conclusive  upon  the 
rights  of  all  French  inhabitants. 

The  quo  modo  of  executing  these  treaties  has  been  the  only  matter 
of  discussion  in  the  United  States. 

Whenever  such  questions  have  gone  before  the  courts,  the  rights 
of  individuals  have  been  preserved  with  the  most  fearless  impartiality 
and  upright  integrity.  The  constitution  of  the  United  States  in  the 
organisation  of  the  government,  has  with  a  sagacity  and  foresight  for 
which  its  authors  were  distinguished,  provided  against  passions  and 
prejudices  local  and  national,  that  might  disturb  the  administration 
of  justice,  by  giving  jurisdiction  to  the  federal  courts  in  all  cases  ia 
which  aliens  and  citizens  of  different  states  are  parties.  The  constif 
tution  has  provided  a  tribunal  for  aliens,  and  for  all  questions  arisiog 
under  the  constitution  itself,  treaties  and  laws  of  nations,  and  the 
twenty-fifth  section  of  the  judiciary  act  of  17S9,  gives  a  writ  of  error 
from  judgments  rendered  in  state  courts,  where  questions  of  this  de- 
scription  are  involved,  or  may  arise. 

In  the  case  before  referred  to,  the  decision  pronounced,  affirms  the 
principle,  that,  upon  ^all  titles  consummated/'  under  foreign  govern* 
ments,  an  action  of  ejectment  may  be  maintained.  Without  the 
recognition  of  such  a  principle,  the  government  of  the  United  States 
arrogating  to  itself  an  odious  prerogative,  incompatible  with  justice, 
and  destructive  of  rights  of  property,  as  well  as  abhorrent  to  the 
genius  of  a  republic,  would  deny  to  a  foreigner  the  investigation  of 
bis  rights  in  courts  organised  by  the  government  itself,  and  designed 
by  the  constitution  to  be  their  shield  and  protection. 

In  the  case  of  Percheman,  a  still  more  odious  prerogative  was  fee- 
bly claimed,  but  discountenanced  by  the  court,  by  a  declaration  thftt 
tt  was  impossible  that  it  could  be  seriously  contended  for.  In  the 
court  below  it  had  beerl  insisted,  that  as  the  title  of  Percheman  was 
not  presented  to  the  cotnmissioners,  according  to  law,  that  the  title 
was,  by  the  act  of  congress,  forfeited.  The  court  dispose  of  this 
question  by  a  declaration  that  a  board  of  commissioners  for  the 
ascertainment  of  titles,  is  only  instituted  for  inquiry ^  and  that  they 
are  not  a  ''court  exercising  judicial  power,"  and  cannot  decide  finally 
upon  titles.  It  is  further  considered  by  the  court,  that  the  provision 
declaring  a  title  void  for  a  failure  to  present  it  to  the  oommissioneis, 
can  only  mean  that  it  shall  be  held  so  by  the  commissioners.  ''It  is 
impossible  to  suppose  that  congress  intended  to  forfeit  real  titles." 
The  position  was  considered  so  untenable,  that  the  attorney^f  eneral 
did  not  insist  upon  it  in  argument.  If  such  a  monstrous  proposition 
had  been  seriously  maintained,  there  is  no  question  that,  instead  of  the 
language  employed  of  the  intpossibiliiy  of  such  an  intention  of  the 
legislature  in  the  passage  of  such  an  act,  the  court  would  have  declared 
in  the  most  explicit  and  forcible  manner,  that  such  an  attempted  for- 
feiture was  unconstitutional  and  void.  If  this  were  not  so,it  would  be 
in  the  power  of  congress,  representing  the  government  and  people, 
who  are,  iq.  fact  parties  in  interest,  by  an  arbitrary  law  or  speedy 
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prescription,  without  notice,  to  vitiate  titles  valid  under  the  laws  of 
nations  and  treaties. 

It  has  been  shown  that  the  British  government  in  Canada  and  the 
United  States  in  all  the  territories  composing  the  province  of  Loui- 
siana, have,  by  law,  recognised  all  French  titles,  and  have  confirmed 
those  presented  to  and  reported  upon  by  the  commissioners.  I'here 
are  still  two  other  classes. — Firsts  those  presented  to  the  commis- 
sioners, where  the  magnitude  of  the  title  exceeded  the  quantity  that 
they  were  authorised  to  decide  upon,  and  which  were  reported  to 
congress  for  further  action;  and  stconiUy-y  those  which  were  not  pre- 
aented  to  any  tribunal  of  the  United  States,  either  on  account  of  the 
ignorance  of  the  claimants,  their  heirs  and  representatives,  or  where 
the  country  was  occupied  until  within  a  few  years  past  by  the  In- 
dians, after  the  French  were  driven  out  and  destroyed  in  the  war  of 
1726,  and  for  some  years  succeeding.  .        ' 

It  is  believed  that  there  are  very  few  of  these  titles — I  shall  select 
one  of  the  first  class. 

In  the  year  1723,  during  the  period  when  the  <^  Compagnie  des 
Indes''  were  in  full  possession  of  all  the  ris^hts  conferred  by  the  royal 
grant  of  1717,  there  was  granted  to  Philippe  Francois  Renaut,  di- 
rector-general of  the  mines  of  Upper  Liouisiana,  and  one  of  the  most 
ie8p>ectable  and  scientific  Frenchmen  who  ever  entered  the  province, 
several  tracts  of  land  on  both  sides  of  the  Mississippi*  The  grant  is 
as  stated  in  the  case  submitted. 

Philippe  Francois  Renaut,  the  ^  concessionaire ''  in  this  case,  was 
a  gentleman  of  tne  first  connections  in  France,  and  in  consequence 
of  his  science  in  natural  history,  and  particularly  mineralogy,  was 
induced,  by  the  <<  Compagnie  des  Indes,"  to  undertake  a  tour  of  ex- 
ploration for  them«  under  promises  of  the  most  munificent  liberality^ 
The  king  had,  as  it  will  have  been  seen,  abandoned  the  reserved 
right  to  a  portion  of  the  mines  stipulated  for  in  the  grant  to  Crozat. 

The  whole  was  the  absolute  property  of  the  company,  who  were 
exceedingly  anxious  to  grant,  or  to  have  them  granted  to  any  one 
who  would  undertake  their  exploitation.  In  the  year  1719,  in  con- 
sequence of  letters  given  to  Renaut  upon  his  embarkation  for  Loui- 
siana and  the  perfect  understanding  between  him  and  the  company, 
he  is  designated  as  a  ^Coneessionnaire.*^ 

The  company  at  Paris,  however,  could  not  designate  the  tracts 
which  he  might  select,  as  that  depended  upon  examinations  to  be 
made  after  his  arrival.  The  commandant-genjeral,  Bienville,  was  the 
director  and  agent  of  the  company,  appointed  upon  their  recommen- 
dation, according  to  the  <<  Lettres  Patentes"  before  referred  to. 

It  was  not  known  in  1719,  when  Renaut  set  out,  whether  he  might 
discover  mineral  lands  in  Upper,  or  Liower  Louisiana.  If  he  had 
found  them  within  the  jurisdiction  of  Bienville,  they  would  of  course 
have  been  conceded  by  him.  When  he  set  out  upon  an  exploring 
expedition,  he  took  with  him  a  letter  of  Bienville,  expressing  the 
wishes  and  intentions  of  the  company,  and  authorising  him  to  make 
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his  locations.  It  appearsrtbat  the  selection  was  made  after  the 
nois  was  established  as  a  new  district,  and  separated  from  the  juria- 
dictiou  of  Bienville.  This  accounts  for  the  concession  having  beea 
made  by  Boisbriant,  who  was  commandant,  director,  chief,  and  jadge 
of  the  Illinois,  having  the  entire  amhority  from  the  crown  and  com- 
pany to  conduct  their  affairs  civil  and  military.  The  history  of  that 
period  established  the  fact,  that  tlie  ^  Compagnie  des  Indes''  offered 
their  vessels,  and  that  the  Regent  placed  at  their  disposition  a  large 
part  of  the  French  navy  to  transport  to  Louisiana  persons  to  settle 
the  colony.  When  the  charter  was  surrendered  in  1731  to  the  crown, 
the  records  of  the  company  Were  surrendered  to  the  ^  Minist^  des 
colonies  et  marine,^'  to  which  department  the  papers,  records  and 
archives  of  the  colonies  properly  appertained. 

Among  these  papers  is  to  be  found  the  register  of  ail  the  names  of 
artificers,  miners  and  laborers  sent  out  by  Renant  to  establish  a  con- 
cession. The  documents  show  incotltestibly  a  perfect  previous  nn- 
derstanding  with  the  company,  who  deemed  it  the  greatest  acquisition 
to  induce  Renaut  to  go  out  and  ta  accept  their  grant  It  was  made 
by  competent  ofScers  in  pursuance  of  this  previous  arrangement  It 
required  therefore  no  ratification  to  give  it  validity.  It  contained  no 
condition,  precedent  or  subsequent,  upon  which  it  might  be  declared 
nail.  It  was  eis  fall  and  absolute  a  title  as  any  the  president  ever 
gave  in  pursuance  of  an  act  of  congress. 

The  concessions  of  the  company  were  of  two  kinds,  absolate  and 
conditional.  They  were  absolute  and  in  fee,  when  the  parties  were 
on  the  land,  or  where  there  was  either  a  confidence  that  they  wonid 
be  hnproved  without  the  coercion  of  a  condition,  or  as  a  remunera- 
tion for  services  rendered.  In  all  such  cases,  whether  made  by  the 
directors  in  Paris,  or  by  their  officers  in  Louisiana,  they  were  in  fee 
simple,  or  in  frane  aleu. 

Those  which  were  conditional,  depending  on  settlement  and  culti* 
▼atien,  were  made  by  the  officers  with  these  conditions  precedent, 
upon  the  performance  of  which  the  directors  or  the  commandant, 
either  gave  or  ordered  to  be  given  a  title  en  franc  aleu.  The  first 
commission  issued  after  the  establishment  of  the  <<  Compagnie  d'Oc- 
cident,"  recites  that  the  king  in  cauncil  by  article  41st  of  the  ^letties 
patentes"  of  August  1717,  having  authority  for  the  first  time  only  to 
nominate  a  director,  (<<pour  r6gir  et  administrer,")  the  affairs  of  said 
company,  only  for  the  time  mentioned,  nominates  and  appoints  Sieor 
Law,  **  Directeur-Gl6n6ral  de  la  Banque,"  to  whom  power  is  given 
to  govern  the  affairs  of  the  company.  This  was  a  provisory  appoint- 
ment for  the  organisation  of  the  company. 

After  the  nomination  of  the  first  director  at  Paris  the  company  bad 
power  to  appoint  and  remove  all  officers. 

Law  ceased  to  be  director  in  1719,  when  the  union  of  (he  two 
companies  took  place,  and  left  France  in  1720.  It  will  be  obserred 
that  the  commiasions  of  Bienville  and  Boisbriant  are  in  the  same 
vords-j-^  pour  r£gir  les  affaires  de  la  compagnie.''    In  referring  to 
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the  grants  made  at  Paris,  it  will  be  seen  that,  in  neariy  every  instance, 
they  are  issued  in  the  form  of  an  order  to  the  commandant  and  di- 
rector in  Louisiana,  to  grant  in  **  franc  aleu'^  to  the  persons  named 
therein,  etc.    - 

These  papers  were  only  issued  to  people  in  France;  those  in  Loui- 
mana  were  given  at  once  in  ^  franc  aleu^'  by  the  local  officers.  The 
concessions  and  their  form  in  France  are  only  referred  to  for  the 
purpose  of  showing  the  perfect  understanding  of  the  company,  as 
proved  by  their  own  orders,  and  the  universal  practice  of  the  com- 
mandants granting  in  ^  franc  aleu.^'  In  1717,  Boisbriant,  the  com- 
mandant of  Mobile,  was  appointed  commandant-general,  in  case  of 
the  absence  of  Bienville.  In  1718,  he  was  appointed  commandant 
of  Illinois.  In  that  year  an  order  was  given  by  the  <<  Compagnie  des 
lodes"  declaring  that  the  mines  of  Illinois  shall  be  under  the  direc- 
tion of  a  council,  composed  of  Boisbriant,  commandant,  and  M.  La«- 
loyre  des  Ursins,  principal  secretary.  This  was  followed  by  a  more 
formal  order  constituting  a  provincial  council,  upon  the  report  of  the 
commissaires  of  the  king  in  1722. 

In  this  respect,  the  <<  Compagnie  des  Indes"  pursued  the  policy 
adopted  by  Great  Britain,  Spain,  and  France  in  their  colonies;  in  all 
of  which  the  governors,  ordonnateurs,  and  commandants,  repre- 
senting the  king  in  their  respective  districts,  granted  lands,  either  in 
fee  to  meritorious  subjects  for  services  rendered,  or  upon  condition 
to  promote  agricultural  improvement  In  the  case  of  Renaut,  the 
grant  was  in  fee  simple,  without  condition  precedent  or  subsequent, 
and  invested  him,  eo  inHtantij^  with  a  full,  complete,  and  inde- 
feasible title  to  the  lands  described  in  the  grant  itself.  He  was  at 
the  time  of  the  concession  in  poss^on,  having  carried  with  him  six 
hundred  persons  to  Louisiana,  and  continued  the  actual  possession 
until  1744,  when  he  departed  for  France,  to  carry  out  his  family  and 
a  large  number  of  operatives.  He  was  detained  by  ill  health,  and 
died  in  1755,  leaving  five  children.  This  event  was  followed  by 
the  war  between  France  and  England,  by  the  American  revolution, 
and  successive  Indian  wars,  down  to  the  period  of  the  Louisiana 
treaty. 

immediately  after  that  treaty,  the  United  States,  acting  upon  the 
principles  before  indicated,  made  provision  by  law  for  the  confirma- 
tion of  French  titles  in  Louisiana,  Missouri,  and  Illinois.  The  various 
acts  and  proceedings  of  commissioners,  committees,  and  congress 
have  been  detailed.  After  twenty-seven  years  of  delay,  whilst  these 
heirs  were  waiting  for  the  tardy  justice  of  congress  in  exteriding  to 
them  the  recognition  of  their  title,  depending  upon  principles  esta- 
blished in  a  hundred  other  cases  of  smaller  amount,  it  was  again 
referred  to  congress.  The  titles  of  Renaut  had  been  admitted  by  the 
confirmation  of  every  title  derived  from  sales  made  by  him.  These 
sales  do  not  stand  upon  the  footing  of  ordinary  transfers,  as  under- 
stood in  the  United  States. 

Every  sale  before  a  governor  or  commandant,  under  the  Spanish 
Vol.  I.— 93- 
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government,  is  equivalent  to  a  judicial  sentence,  and  is,  in  fact,  in  all 
respects,  the  approval  of  the  title  of  ^he  grantor.  The  officers  before 
whom  a  Spanish  bill  of  sale  is  passed,  are  bound  to  see  that  the  per- 
son making  it  exhibits  his  title,  and  that  title  in  the  first  sale  is  the 
grant  from  the  proper  officer  of  the  crown.  The  purchaser  takes  a 
notarial  copy  of  the  bill  of  sale,  which  he  exhibits  to  succeeding  ven- 
dees in  the  deraignment  of  title  to  the  last  holder.  Concessions  upon 
condition  cannot  be  conveyed,  until  there  is  proof  of  the  performance 
of  the  condition.  In  the  case  of  Renaut,  his  grant  was  absolute;  and, 
by  the  French  laws,  that  grant  was  exhibited  to  the  notary  as  evidence 
of  his  right  to  sell,  and  it  is  made  the  duty  of  the  notary  to  see  that  he 
has  a  complete  bond  fide  title. 

In  all  the  tribunals  of  France  and  Spain,  upon  a  suit  to  recover 
possession  of  lands,  what  we  would  call  the  plaintiff  in  ejectment,  is 
only  bound  to  exhibit  his  notarial  bill  of  sale,  which  is  conclusive 
without  deraignment  of  his  title,  under  their  peculiar  system. 

The  United  States  have  admitted  Renaut's  title,  by  confirming  to 
all  who  hold  under  him  by  assignment;  and  these  sales,  made  before 
French  notaries,  from  the  year  1723,  when  the  concession  was  made, 
to  1744,  when  Renaut  left  the  province,  prove  that  his  title  was  knowD, 
recognised,  and  ratified  by  their  execution  and  approval. 

The  claim  of  the  heirs  was,  however,  again  presented  to  congress; 
where,  it  is  known,  that  a  large  title  always  slumbers,  too  often  be- 
cause it  is  large,  as  it  is  deemed  easier  and  safer  to  delay  action  than 
to  investigate  its  merits.  In  this  case,  in  the  face  of  a  report  of  the 
commissioners  in  favor  of  this  title,  and  the  confirmation  of  all  those 
plaims  derived  from  Renaut,  and  of  two  unanimous  reports  of  com- 
mittees, composed  of  respectable  and  able  members  and  lawyers,  a 
new  committee,  in  1834,  made  a  repoia  adverse  to  the  title.  la 
regard  to  this  report,  as  far  as  legal  principle  is  involved  or  referred 
to,  it  is  enough  to  say,  that  every  position  and  objection  in  it  have 
been  considered,  refuted,  and  overruled  by  the  Supreme  Court  of  the 
United  States  in  similar  cases.  The  most  obvious  historical  facts  are 
misstated,  and  charters,,  documents,  laws^  and  treaties  of  general 
notoriety  are  denied,  because  not  proved  before  them,  under  the 
gre^t  seal  of  France.  Even  the  laws  of  Missouri  and  Illinois  were 
unknown  to  the  committee  who  made  the  report  They  appear  to 
consider  themselves  authorised  to  overrule  the  decisions  of  the 
Supreme  Court,  and  to  destroy  all  the  principles  established  by  Chief 
Justice  Marshall  in  similar  cases.  If  any  one  will  read  the  opinion 
of  the  court  referred  to  by  thein,  he  will  find  that  they  have  made 
an  imaginary  case  upon  which  to  expend  their  criticism.  The 
opinlpn  commented  upon  \^  perverted  in  all  its  essential  parts, 
which  proves  that  it  was  either  never  read,  or  never  understood  by 
them. 

«  The  committee  say,  that  the  grant  purports  to  have  been  made 
by  Boisbriant  and  Des  Ursins ;  the  first  thei  commandant  of  the  pro- 
vince, and  the  latter  an  officer  of  the /Company  of  the  West' 
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Nothing  is  known  to  the  committee  of  this  company;  nor  of  the 
powers  of  its  officers/'  The  report  is  thus  made  up  of  such  remarks 
and  statements,  when  the  land-office  at  Washington  furnished  evi- 
dence of  a  hundred  claims  made  in  the  same  manner,  by  the  same 
officers,  which  were  admitted  and  confirmed  by  the  United  States. 
The  royal  grant  to  the  Coropagnie  des  Indes,  has  been  given  in  the 
commencement  of  tiiis  exposition,  and  will  be  laid  before  any  other 
tribunal  called  upon  to  act  upon  this  subject  hereafter. 

The  extracts  given  from  the  essential  parts  of  the  royal  charter, 
will  show  that  all  officers  of  the  province  of  Louisiana,  were  to  be 
made  by  the  King  upon  the  nomination  of  the  directors  of  the 
company.  -The  spirit  and  object  of  the  grant  was  commerce  and 
population.  This  report  indicates  that  for  the  first  time  since  the 
acquisition  of  Louisiana,  proof  is  required  of  the  officers  who  make 
the  grants  for,  and  in  the  name  of  the  company,  because  <<  nothing  is 
known  to  the  committee  of  the  company,  or  its  officers." 

The  Supreme  Court  have  established,  in  the  cases  of  Arredondo, 
Clarke,  Soulard,  Mitchell  and  others,  that,  upon  the  production  of  a 
grant,  tile  presumption  of  law  arises,  that  there  was  full  authority  to 
make  it,  until  the  contrary  is  shown.  By  the  comity  of  nations,  the  tri- 
bunals of  all  countries  are  to  presume,  that  every  public  officer  of  a 
foreign  government  acts  within  the  legitimate  sphere  of  his  duty,  until 
proof  is  adduced  to  refute  so  reasonable  a  presumption. 

As  those  obvious  principles  of  general  law  are  contested,  it  appears, 
without  reference  to  the  sanction  given  to  them  by  the  highest  court 
of  the  United  States,  in  cases  where  it  is  supposed  the  jurisdiction  of 
that  court  may  not  reach,  the  records  of  France  and  the  '^Compagnie 
des  Indes"  have  been  examined,  to  explain,  for  the  information  of 
those  whom  it  may  concern,  who  their  officers  were. 

It  appears  from  the  records  of  the  Colonies  and  Marine,  that  on 
the  20th  of  September,  1717,  the  King  of  France  by  a  royal  commis- 
sion appointed  Bienville,  commandant-general  of  Louisiana.  The 
commission  commences  thus: — 

"  Being  necessary  for  the  good  of  our  service  and  the  utility  and 
advantage  of  the  ^Compagnie  d^  Occident'  to  establish  a  commandant- 
general  in  Louisiana,  in  place  of  M.  D'Epiney,  governor  of  that 
colony." 

Then  follows  the  usual  recitations  of  confidence,  capacity,  &c. 

**  For  these  causes  and*  upon  the  presentation  of  the  said  Bienville, 
by  the  directors  of  the  Compagnie  d^  Occident  ^vfe  command,  order, 
and  establish,"  &c.,  dated  20th  of  September,  1717. 

On  the  same  day,  a  royal  commission  was  issued  by  the  king 
reciting  that  Boisbriant,  having  been  presented  to  him  by  the  direc- 
tors of  the  *<  Compagnie  d'Occident,"  and  it  being  necessary,  his 
majesty  appoints  him  (Boisbriant)  now  commandant  on  the  river 
Mobile,  commandant-general  in  case  of  the  absence  or  default  of 
Bienville." 
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It  appears  by  this  commission  that  Boisbriant  was  at  that  time 
commandant  at  Mobile  and  in  that  capaqty,  had  all  the  powers 
appertaining  to  ihe  office,  the  least  of  which  was  to  grant  lands,  when 
they  could  find  persons  to  accept  them.  Under  these  commissions 
Bienville,  the  commandant-general  at  New  Orleans,  and  Boisbriant, 
the  commandant  of  Dauphine  Island  District,  continued  to  make  con- 
cessions and  distributions,  and  all  the  lands  in  the  vicinity  of  Mobile 
and  New  Orleans,  granted  before  1731,  are  held  by  titles  made  under 
these  or  similar  commissions. 

The  committee  seem  to  have  considered  Boisbriant  as  subordinate 
to,  and  appointed  by  the  commandant-general  Bienville,  when  in  fact 
he  was  commissioned  by  the  king  upon  the  nomination  of  the  direc- 
tors of  the  "Compagnie  d^Occident,"  to  all  the  powers  of  Bienville  in 
his  absence  or  default,  and  at  the  same  time  he  was  invested  with  the 
same  authority  in  the  district  of  Dauphine  Island  and  Mobile. 

If  the  fragments  of  history  and  the  scattered  records  at  the  end  of 
a  century  of  continued  revolution  in  the  mother  country,  and  in  the 
province,  famished  no  other  evidence,  we  might  here  rest  the  case 
upon  the  documents  given.  They  establish  the  fact  that  Boisbriant 
was  an  officer  of  the  company,  and  of  the  king,  having  their  confi- 
dence to  such  an  extent  as  to  command  a  district  and  to  be  the 
governor-general  and  commander-in-chief,  when  Bienville  was  absent, 
for  the  whole  of  Louisiana.  By  the  laws  and  usages  of  France,  as 
well  as  of  Spain,  the  commandants  of  districts  and  the  commandants 
general  had  authority  to  grant  lands  within  their  respective  jurisdic- 
tions. The  practice  was  universal.  Under  the  Spanish  government 
in  the  absence  of  the  charters  and  authorities  here  referred  to,  the 
powers  of  the  Lieutenant-governors  and  commandants  of  St  Louis, 
Mobile,  Pensacola,  and  East  Florida,  were  contested  by  the  United 
States. 

That  question  was  adjudged  after  elaborate  argument,  and  the 
decision  now  constituting  the  law  of  the  land  in  the  United  States  is 
that  a  grant,  or  concession,  made  by  an  officer  under  a  foreign  govern- 
ment, in  the  course  of  his  ordinary  or  accustomed  duties,  creates  a 
legal  presumption  that  he  acts  within  the  sphere  of  his  duties  until 
proof  is  made  by  those  who  deny,  that  such  power  does  not  exist 

In  the  case  of  Arredondo,  it  was  decided  that  fraud  cannot  be  pre- 
sumed, but  must  be  proved,  and  that  the  signature  of  an  officer  in  his 
official  character  will  always  be  received  upon  the  principle  that  pub- 
lic functionaries  are  supposed  to  act  with  legitimate^  and  not'  usurped 
functions. 

Every  country  and  government  has  its  own  mode  of  regulating  the 
conduct  of  and  enforcing  the  accountability  of  its  officers.  In  monar- 
chies, powers  are  given  without  specification  X)r  definition:  and 
responsibility  is  enforced  with  a  rigor  corresponding  with  the  discre- 
tion given.  lu  France  and  Spain,  periodical  reports  of  public  func- 
tionaries were  required,  the  administration  of  officers  acting  in  the 
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province  were  always  approved  by  the  renewal  of  a  commission,  or 
by  promotion  to  some  higher  employment.  The  crown  was  always 
represented  by  its  proper  procureur  dil  roi,  or  fiscal  (attorney  gene- 
ral,) and  every  sentence  not  appealed  from  of  the  lowest  tribunals, 
were  considered,  and  indeed  declared  by  law  to  be  final,  whether  it 
related  to  lands  or  other  subjects. 

Even  concessions  on  condition  would  not  be  vacated,  where  the 
condition  was  not  complied  with,  without  a  process  similar  to  the 
inquest  of  office  in  England,  where  the  party  was  summoned  to  show 
cause;  if  he  gave  a  good  reason,  such  deforce  majeure  (the  act  of 
Ood  or  king's  enemy)  his  conditional  right  was  not  forfeited.  There 
is  in  the  office  of  the  Colonies  and  Marine,  a  curious  official  despatch 
iipon  this  subject.  The  commandant  reports  that,  in  cases  of  abso« 
lute  concession  to  persons  for  meritorious  services,  he  grants  at  once 
in  franc  aleu  (fee  simple).  In  cases  of  conditional  concessions,  he 
deems  it  most  advisable  to  declare  that,  upon  the  performance  of  the 
condition,  the  directors  will  give  a  title,  so  that  the  grantee  may  appro* 
hend  that  no  favor  will  be  shown  him  on  account  of  acquaintance, 
or  personal  partiality,  if  he  does  not  perform  his  contract  with  fidelity. 
All  these  questions,  however,  have  been  discussed  and  decided,  and 
without  any  other  proof  than  the  historical  fact  that  Boisbriant  granted 
lajnds  for,  and  in  the  name  of  the  company.  The  legal  presumption 
would  be  sufficient  of  his  character,  station,  and  authority. 

We  are  not  left,  however,  to  depend  upon  this  principle  just  and 
well  supported  as  it  is. 

The  archives  of  France  furnish  evidence  that  will  put  that  question 
to  rest.  In  the  <'  Kegistre,  Comptes  des  Indes,  Vol.  2,"  in  the  records 
of  Louisiana  from  1721  to  1731,  page  103  of  VoL  9,  is  to  be  found  a 
regulation  f(ft  the  establishment  <<  d'un  conseil  provincial  aux  Illinois," 
<^to  exercise  in  Mi^  jurisdiction,  civil  and  criminal,  and  to  govern 
the  affairs  of  the  *  Compagnie  des  Indes'  of  that  place  and  its  depen- 
dencies. Its  jurisdiction  shall  extend  to  all  the  districts  above  the 
river  Arkansaw.*'  **The  said  council  shall  be  composed  of  Sieut 
Boisbriant,  first  lieutenant  of  the  king  in  Louisiana,  commandant 
of  the  Illinois  in  quality  of  chief  and  judge."  This  commission  con* 
ferred  more  eztensite  jurisdiction  and  higher  rank  than  was  ever 
conferred  by  the  king  and  ^<  Compagnie  des  Indes,"  upon  any  officer 
in  Louisiana^  The  comnussibn  is  dated  22d  May,  1722^  and  the  con- 
cession to  Renaut  was  made  on  the  14th  of  June,  1723. 

Monsieur  Des  Ursins  was  one  of  the  provincial  council,  and  secre-* 
tary  to  the  government  of  the  cominandant  Boisbriant.  This  council 
was  established  at  the  recommendation  of  the  conmiissaries  of  the 
king,  receiving  the  sanction  of  the  king  and  company. 

The  commission  of  Bienville  contains  no  other  power  than  that 
quoted*  As  comtnandaiit  of  the  province,  he  was  the  representative 
of  the  king  and  company  in  Lower  Louisiana,  and  in  the  celebrated 
controversy  between  Mr.  Jefferson  and  Edward  Livingston,  involving 
the  title  to  the  Batture  at  New  Orleans,  no  question  was  ever  made 
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10.  That  this  title  was  again  coofir tued  by  the  Louisiana  treaty  of 
1803,  by  excepting  it  from  the  cession  as  ^'  private  property.^' 

1 1.  That  it  has  been  recognised  by  aU  the  acts  of  Congress  in 
tJppei  and  Lower  Louisiana,  declaring  the  special  tribunals  open  for 
French  as  Well  as  Spanish  titles. 

12.  That  it  was  made  by  duly  authorised  officers  of  the  crown  and 
company^  with  the  privilege  and  at  the  jrequest  of  the  company. 

1 3.  That  by  the  laws  of  Missouri  and  Uiinois,  aliens  are  authorised 
to  take  and  hold  by  descent. 

14.  That  if  such  provision  had  not  been  made,  the  descent  is  pro- 
tected by  the  laws  of  nations  and  treaties,  before  referred  to,  which 
are  paramount  to  all  state  laws. 

These  points,  it  may  fairly  be  said,  have  been,  and  will  be  estab- 
lished by  authentic  documents,  proo&,  judicial  decisions,  legisiatire 
acts  and  royal  commissions. 

Renaut  died  in  1755;  his  heirs  presented  their  title  within  a  very 
short  period  after  the  passage  of  an  act  of  Congress,  authorising  its 
presentation,  in  the  year  1807.  The  United  States'  commissionen 
reported  in  its  favor,  the  question  was  remitted  for  a  more  positive 
decision;  a  second  report  was  made  in  its  favor,  and  from  that  day 
to  the  present,  whatever  of  injustice  or  injury  has  been  done,  cannot 
be  imputed  to  Renaut's  heirs. 

They  have  made  continual  claim.  Their  petitions  sleep  upon  the 
files  of  Congress  until  time  is  pleaded  as  a  forfeiture  by  a  committee 
who,  it  is  apparent,  did  not  understand  a  single  legal  principle  involved 
in  it,  and  who  resisted,  overruled,  nullified  and  reversed  all  the  doc- 
trines of  the  supreme  court. 

For  the  first  time  in  the  history  of  any  country  in  the  world,  pre- 
scription is  pleaded  in  favor  of  the  government.  Between  the  year 
1755  and  the  year  1803,  Renaut's  death,  and  the  Louisiana  treaty, 
the  country  was  the  theatre  of  war,  and  so  near  the  most  savage  of 
the  tribes  of  the  North  American  Indians,  that  the  heirs  could  not 
have  taken  possession.  Since  1803,  the  United  States  as  a  nation,  if 
the  odious  prerogative  were  admitted,  could  not  have  acquired  a  tkle 
by  prescription,  because  they  were  no  more  in  possession  than 
Renaut's  heirs.  If  such  an  absurd  pretension  could  be  tolerated  for 
a  moment,  by  all  the  rules  of  the  civil  and  common  law,  the  pendency 
of  a  perpetual  claim,  the  presentation  of  petitions  and  tlie  report  of 
bills  to  coniirm  the  title,  would  suspend  the  operation  of  limitation  or 
prescription  laws.  There  is  not  and  cannot  be  any  such  right  in 
favor  of  government — It  is  their  own  wrong  that  they  have  not  acted 
upon  the  bills  reported,  or  provided  a  tribunal  to  try  these  titles. 

The  more  important  question  then  arises  during  this  period  from 
1807  to  the  present  day,  whilst  these  claimants  have  been  fruitlessly 
appealing  to  Congress  to  perform  its  national  obligations  by  a  con- 
firmation of  the  title.  Can  an  adverse  interest  be  created  by  what  is 
called  in  common  law  countries,  liniitation  of  action,  and  where  the 
civil  law  prevails,  prescription?    These  limitation  laws  and  prescrip- 
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tiohs  are  acts  of  the  state  legislature.  It  is  admitted  that  they  may 
pass  statutes  of  limitation,  as  to  actions  in  their  own  courts  between 
their  own  citizens,  but  it  is  denied  that  they  can  in  any  manner  im- 

fjair  or  destroy  the  title  of  a  foreigner,  whose  right  is  protected  by  the 
aws  of  nations  and  treaties,  when  the  failure  to  assert  it  in  the  mode 
to  prevent  the  operation  of  such  laws  is  denied  by  the  paramount 
government  If  such  a  doctrine  were  maintained,  the  laws  of  nations, 
treaties  and  the  federal  government  itself  would  become  subordinate 
te  state  laws,  and  we  should  have  a  worse  anarchy  than  existed 
under  the  confederation. 

If  the  states  can,  in  this  partial  and  qualified  manner,  impair  or 
destroy  the  rights  of  property,  when  the  individual  is  seeking  the 
only  remedy  afforded  him  by  the  Federal  government,  I  see  nothing 
to  prevent  their  passing  a  general  forfeiture  of  all  the  lands  within 
the  state,  owned  by  non-residents  within^  or  mihout  the  United 
States. 

The  individuals  who  are  upon  these  lands,  must  hold  them  either 
with  or  without  title.  If  the  latter,  they  are  mere  trespassers.  If  the 
former,  their  pretensions  are  founded  upon  sales  and  grants  of  those 
who  had  no  right  to  sell  and  to  grant. 

As  the  Chief  Justice  said  in  the  case  of  Percheman,  speaking  of  the 
King  of  Spain  "  Lands  he  had  previously  granted,  were  not  his,  to 
cede."  If  the  king  after  a  grant  to  a  subject,  could  not  cede  the  same 
land  to  a  foreign  government  so  as  to  constitute  property  in  that 
government,  it  follows  that  the  United  States  coiild  not  sell  or  grant 
lands  previously  granted  by  France.  The  United  States  have  then 
sold  Renaut's  lands  and  the  occupants  plead  a  statute  of  the  state,  as 
a  limitation  to  a  recovery,  at  a  time  when  the  federal  courts  denied 
the  right  to  institute  a  suit,  and  then  by  a  sort  of  concerted  action  of 
two  governments  constituting  the  same  body  politic,  a  most  singular 
result  is  produced  by  the  annihilation  6f  a  title  which  neither  govern- 
ment can  destroy  without  a  violation  of  the  constitution,  and  laws  of 
nations. 

Such  a  result  would  be  a  political  phenomenon,  a  combination  of 
absurdity  and  despotism. 

The  grant  to  Kenaut  gave  him  a  legal  constructive  possession. 
This  was  followed  by  actual  possession,  use,  and  sales  of  portions. 
His  heirs  succeeding  to  his  right  of  property  thus  created  have  had 
also  that  constructive  possession. 

An  adverse  possession  under  a  junior  title,  must  be  exclusive,  and 
there  is  no  constructive  right  to  the  extent  of  the  limits  of  the  junior 
title  in  consequence  of  the  pre-existing  constructive  right  to  the  person 
holding  the  prior  title.  It  is  a  maxim  of  the  civil  law  that  prescrip- 
tive titles  must  be  always  strictly  proved.  Prescriptions  are  odious. 
**  Prtspriptianes  sunt  odiosse  et  idea  siricti  sunt  interpretandae.'*^ 
To  constitute  a  title  by  prescription,  the  possession  must  be  civil, 
exclusive,  uninterrupred,  public,  held  in  good  faith,  under  a  just  title. 
4  Pothier,  587,  Code,  lib.  7  tit.  34.  A  constructive  possession  does 
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not  constitute  presGription,  it  must  be  actual  and  exclusive.  4  Pothier 
591/' 

If  the  statute  of  limitation  could  in  any  case  avail  any  one  of  the 
parties  on  the  land,  it  would  only  be  to  the  extent  of  his  actual 
enclosure  and  not  to  the  extent  of  his  purchase,  as  two  constructive 
possessions  cannot  exist  at  the  same  time  upon  the  same  land.  It  is 
denied,  however,  that  independent  of  the  laws  of  nations,  and  the  two 
treaties  referred  to,  which  are  paramount  to  and  nullify  all  state 
limitations  and  prescriptions,  that  upon  ordinary  principles  of  judicial 
decision,  in  the  absence  of  these  controlling  obligations,  that  any  occu- 
pant can  be  protected,  by  such  a  bar.  To  constitute  such  a  claim  in 
any  case,  the  possession  must  be  <<  exclusive,  held  in  good  £aiith,  under 
a  just  title.''  Neither  Spain,  th^  successor  of  France,  nor  the  United 
States,  could  confer  a  just  title  on  any  individual,  of  the  property  of 
another.  The  attempt  to  appropriate  it  in  any  manner,  by  sale  or 
grant  is  unconstitutional.  ^  A  prescription  to  be  good  must  be  in 
good  faith  under  a  legal  title.^  Inst.  lib.  2  tit  6.  ^^Jure  civile  consti- 
tutum  erut  ui  qui  bondfide.^^  4  Pothier,  588.  "  The  good  faith  that 
ought  to  accompany  a  possession  to  complete  a  prescription  may  be 
defined,  the  just  opinion  which  the  possessor  has,  that  he  has  acquired 
a  property  in  the  thing."  Now  inasmuch  as  the  title  of  Benaut's 
heirs  was  presented,  favorably  considered  and  bills  reported  for  its 
confirmation,  it  is  impossible  that  any  subsequent  purchaser  could 
enter,  or  hold  in  good  faith.    <<  Justa  opinio  quanta  domini." 

<<  If  I  buy  real  estate  from  one  who  has  only  authority  to  collect 
rents  aud  thinks  he  has  a  right,  this  is  not  a  just  opinion  and  therefore 
no  foundation  for  prescription/'    Pothier. 

"  Si  quis  id  quod  possidet,  non  putat  sibi  per  leges  licere  usucapere 
dicendum  est,  etiam,  ei  erret  non  procedere  tanien  usu  capiooem," 
Big.  de  usu,  chap.  31  33. 

<<  The  title  under  which  a  prescription  is  claimed  must  not  only  be 
one  which  in  its  nature  is  capable  of  transferring  the  property,  but 
that  it  must  be: 

« 1st.  A  valid  title. 

<<  2dly.  It  must  not  be  suspended. 

"  3dly.  It  must  be  continued." — 4  Pothier,  p.  608. 

The  title  being  invalid,  nothing  can  be  acquired  by  prescription. 

It  is  very  evident^  that  from  the  year  1807,  when  this  title  was 
presented  to  the  American  government,  recorded  in  the  country, 
where  the  land  lies,  a  pre-existing  record  subsisting  at  the  seat  of 
government  of  the  old  colony  of  Illinois,  that  there  could  not  be  any 
such  civil  possession,  or  just  confidence^  as  to  commence  a  prescrip- 
tion. The  occupants  are  either  trespassers,  or  have  purchased  from 
a  vendor,  who  had  no  right  to  sell,  and  in  one  case  they  have  not  a 
color  of  claim  and,  in  the  other,  their  only  remedy  is  against  the 
grantor. 

It  is  believed  that  upon  no  principle  of  justice,  good  faith  or  law, 
can  any  statute  of  limitation  be  pleaded.    It  is  very  well  understood 
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that  one  of  the  states  within  which  these  lands  are  situated,  has, 
pending  this  controversy,  attempted  to  encumber  the  title  of  the  heirs 
by  taxing  that  which  the  parent  and  paramount  government  did  not 
allow  them  to  enjoy.  If  this  property  is,  as  it  is  believed  to  have 
been  demonstrated  to  be,  under  the  protection  of  the  laws  of  nations  , 
and  treaties,  to  the  obligations  and  fulfilment  of  which  the  United 
States  are  pledged;  it  cannot  be  perceived  upon  what  principle,  in  the 
face  of  the  ordinance  and  acts  of  Coiigress  exempting  the  United 
States'  lands  from  taxation,  any  state  can  impose  a  tax,  until  by 
some  legislative  act,  or  judicial  decision,  the  private  property  is  sepa- 
rated from  the  public  domain. 

By  the  laws  of  the  United  States,  penalties  are  imposed  upon  any 
one,  who  shall,  under  any  pretence,  take  possession  of  lands  claimed 
by  the  government,  apd  whilst  the  federal  government  is  holding 
these  denunciations  and  penalties  over  the  head  of  a  foreign  claimant, 
the  state  is  sacrificing,  by  exactions  and  taxes,  a  right  not  yet  ad- 
mitted and  depending  for  two  generations,  for  decision. 

Such  laws  must  be  held  equally  null  and  void  for  the  reasons  before 
given.  Some  apology  may  be  found  for  the  manner  in  which  this 
title  has  been  treated,  in  the  fact  that  no  one  in  the  United  States  has 
ever  had  a  correct  conbeption  of  the  powers,  privileges  and  exclusive 
dominion  of  the  "  Compagnie  des  Indes,"  nor  of  the  commissions  of 
its  oflScers.  It  was  only  in  cartons,  which  have  slumbered  for  a 
century  in  the  Palace  of  Versailles  that  these,  unquestionable  official 
proofs  of  the  rights  of  these  parties,  have  been  found. 

It  would  be  disrespect  to  Congress  to  permit  a  supposition  that, 
after  this  exposition  founded  upon  such  authentic  evidence,  there 
could  be  any  doubt  of  a  speedy  recognition  of  this  title.  In  the  con- 
troversy between  Mr.  Jefferson  and  Mr.  Livingston,  which  has  been 
considered  as  one  of  great  legal  learning  on  both  sides  and  has  divi- 
ded the  profession  in  the  United  States  as  to  its  relative  ability,  we 
find  in  the  former  such  errors  as  the  following.  Mr.  Jefferson  says: 
^  Not  long  after  the  establishment  of  the  city  of  New  Orleans,  Louis 
XIV  granted  to  the  Jesuits,  lands  adjacent  to  the  city  on  the  1 1th  of 
April  1726.*'  Louis  XIV  died  the  Isl.  of  September  1715,  eleven 
years  before  the  grant  to  the  Jesuits,  which  was  made  by  Bienville, 
the  grantee  of  the  "  Compagnie  des  Indes.*' 

Mr.  Livingston  also  states  that  the  Company  «d*Occident"  suc- 
ceeded to  the  rights  of  Crozat,  when  in  fact  Crozat  never  had  by  the 
Royal  grant  to  him,  any  right  in  the  soil,  except  a  qualified  interest 
in  the  mines  connected  with  his  grant  of  the  exclusive  commerce  of 
Louisiana.  It  is  not  wonderful  then,  when  these  distinguished  juris- 
consults have  fallen  into  such  mistakes  from  the  obscurity  and  per- 
plexity of  the  subject,  that  a  committee  of  Congress  cannot,  in  a  few 
months  without  books  or  documents,  arrive  at  a  correct  knowledge 
of  such  a  subject.  It  is  for  this,  as  well  as  for  other  more  important 
considerations,  that  the  safest  and  best  course  would  be  to  have  fol- 
lowed those  sound  maxims  of  constructions  established  by  the  Su- 
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preme  Court  founded  upon  the  judicial  presumption  of  general  l&w 
required  by  the  comity  of  natjions. 

The  last  question  submitted  to  the  undersigned  is  whether  an 
action  of  ejectment  can  be  maintained  upon  such  a  title? 

Prior  to  the'decision  of  the  Supreme  Court  in  Percheman's  case,  it 
'  was  regarded  as  a  doubtful  question,  and  it  was  for  that  reason,  die 
case  was  so  elaborately  argued.  The  principle  is  established  in  that 
case,  that  if  the  title  be  <<  consummate/'  no.  provision  by  law  or  treaty 
is  necessary  to  authorise  a  suit  upon  it,  or  to  give  validity  to  what  is 
already  perfect. 

A  few  words  only  may  be  added  upon  that  point.  By  the  ancient 
French  laws,  lands  were  held  by  a  variety  of  ancient  customs  founded 
upon  the  feudal  system.  These  were  confjied  to  provinces,  districts 
and  towns,  the  subjects  of  feudal  sovereignties. 

These  various  customs  were  reduced  to  a  code  or  system  in  conse- 
quence of  an  edict  of  Charles  VII,  in  the  year  1453 y  cotempo- 

raneously  with  Littleton's  Book  of  Tenures  |n  England. 

In  the  southern  provinces  of  France,  which  had  been  the  most 
flourishing  of  the  Roman  Empire,  these  customs  did  not  exist — ^They 
were  governed  by  the  Roman  civil  law,  and  were  known  as  the 
*<  pays  de  droit  6crit,"  as  distinguished  from  the  ^pays  coutumiers." 
In  the  latter,  the  maxim  founded  upon  their  system  was  *^  NuUe  terre 
sans  seigneur."  In  the  former  (the  south  of  France)  they  were  held 
aUo€lialfyf  as  they  were  under  the  Roman  emperors  in  full  and  abso- 
lute property,  without  feudal  condition  or  subjection.  This  title  has 
always  been  known  in  France  by  the  expressive  word  ^ franc  altu^ 
free  allodium. — These  customs  and  codes  were  subject  to  the  edicts 
and  ordinances  of  successive  sovereigns,  registered  in  parliament  and 
were  considered  kxsubgraviori  lege.  The  ordinances  for  the  colonial 
government  have  been  before  analysed,  and  it  has  been  shown  that 
power  was  giren  to  the  ^^Compagnie  des  Indes''  to  grant  lands  in 
^  franc  aleu''  or  allodium,  or  as  Blackstone  defines  it,  ^  by  a  tenure 
wholly  independent."  2  Black.  47.  *^  A  tenure  which  is  property  in 
the  highest  degree,  of  which  the  owner  is  said  to  be  seised  absolutely, 
in  his  own  demesne."  2  Black.  105.  ^A  tenure  which  existed  in 
the  Roman  provinces  before  the  feudal  system."  p.  60.  105. 

It  must  be  admitted  that  if  any  title  in  America  was  consummate, 
it  was  that  of  Renaut  described  in  the  grant  submitted. 

The  Supreme  Court  have  declared  such  a  title  valid  independent 
of  any  treaty  by  the  law  of  nations. 

It  can  only  be  imperfect  and  incomplete  titles  requiring  legislative 
action  to  give  them  validity,  before  an  action  of  ejectment  can  be 
maintained  upon  them. 

If,  however,  there  were  any  principle  in  our  constitution  or  laws 
requiring  a  confirmatory  act  upon  a  perfect  title  to  authorise  the 
owner  to  assert  his  claim  in  a  court  of  justice,  that  act  will  be  found 
in  the  two  treaties  referred  to.  That  of  1778,  9th  art  removes  the 
disability,  if  such  ever  existed,  and  the  treaty  of  1803  confirms  private 
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propert7  and  thus  reserves  it  from  the  general  cession  which  would 
require  a  particular  act  of  confirmation  to  enable  the  party  to  assert 
it  in  a  court  of  justice. — A  treaty  is  as  much  a  law  of  the  land  as  an 
act  of  congress. 

I  am  of  opinion: 

1st.  That  the  heirs  of  Renaut  have  a  perfect  legal  title  to  the  lands 
described  in  the  grant 

2dly.  That  an  action  at  law  can  be  maintained  for  their  recovery 
in  the  courts  of  the  United  States. 

JOS.  M.  WHITE. 


END  OF  VOL.  L. 
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